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Kernan's  New  York  Kepobts.     -    -    -  Vols.  13, 14.  1856. 
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JoifEs's  N.  Carolina  Equity  Reports.   -  Vols.  2, 3.  1856. 

Omo  State  Reports. Vols.  5,  6.      1855,  1856. 

Pennsylvania  State  Reports.  -  -  -  Vols.  26,  27.  1855, 1856. 
Rhode  Island  Reports.  -----  Vols.  3, 4.  1855,  1856. 
Richardson's  S.  Carolina  Law  Reports.  Vols.  9,  10.  1856. 

Sneed's  Tennessee  Reports.   -    -    -    -  Vols.  3,  4.  1856. 

Texas  Reports. Vols.  16, 17,  18.      1856. 

Vermont  Reports. Vols.  28,  29.  1856. 

Grattan's  Virginia  Reports.  -    -    -    -  Vol.  13.  1856. 
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SCHEDULE 


REPORTS  FROM  WHICH  CASES  HAVE  BEEN  SELECTED 

FOB   THE 

AMERICAN  Decisions. 


State  lU^porta  are  in  parentheeea,  and  the  number  of  the  American  Decisions  in  whlcli  they 
are  re-reported  is  in  heavy-faced  letter. 


Alabama— (1  Miner)  12;  (1  Stew.)  18;  (2  Stew.)  19,  20;  (3  Stew.)  20,  21; 
(1  Stew.  &  P.)  21;  (1.  2,  3  Stew.  &  P.)  23;  (4,  5  Stew.  &  P.)  24;  (5  Stew. 
&  P.,  and  1  Porter)  26;  (1,  2  Porter)  27;  (3, 4  Porter)  29;  (4,  5, 6  Porter) 
30;  (6,  7  Porter)  31;  (8.  9  Porter)  33;  (1)  34,  35;  (2,  3)  36;  (3,  4)  37 
(4,  5)  39;  (6,  7)  41;  (7,  8)  42;  (9,  10)  44;  (U,  12)  46;  (13,  14,  15)  43 
(15,  16)  50;  (17,  IS)  52;  (18,  19)  54;  (20,  21)  56;  (22.  23)  58;  (24,  25)  CO 
(26,  27)  62;  (15,  16)  63;  (28,  29)  65. 

AkkansasHI,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)39,  41;  (0)  42;  (7,  S) 
44,  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12.  13)  66;  (13, 
14)  58;  (14,  15)  60;  (17,  18)  65. 

California— (1)  52,  54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65. 

CoNNEcncDT— (Kirby,  and  1,  2  Root)  1;  (1,  2  Bay)  2;  (3  Day)  3;  (4  Day)  4 
(5  Day)  5;  (I)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20 
(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (13,  14)  35 
(14)  36;  (15)  38,  39;  (16)  41;  (17,  18)  44;  (18)  46;  (19)  48;  (19,  20)  60 
(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65. 

Delaware— (1  Harr.)  23,  25,  26,  27;  (2  Harr.)  29,  30,  31,  33;  (4  Harr.) 
42,  44;  (5  Harr.)  48,  60;  (1  Houst.)  63. 

Florida— (1)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63,  65. 

Georgia- (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  3)  46;  (4,  5)  48;  (6,  7)  50;  (8,  0) 
62;  (9,  10)  54;  (11,  12)  56;  (12,  13,  14)  58;  (15,  16)  60;  (17,  18,  19)  63; 
(19,  20)  65. 

Illinois— (Breeee)  2;  (1  Scam.)  25,  26,  27,  28,  29,  30,  32,  33;  (2  Scam.) 
33,  35;  (3  Scam.)  36;  (3,  4  Scam.)  38;  (4  Scam.)  39;  (1  Gilm.)  41; 
(2Gilm.)43;  (3Gilm.)44;  (4Gilm.)46;  (5Gilm.)  48,  50;  (11)50;  (11, 
12)52;  (12.13)54;  (13,14)56;  (14.15)58;  (15)60;  (IG)  61;  (10, 17)  CO; 
(17,  18)  65. 

Indiana— (1  Blackf.)  12;  (2  Blackf . )  18,  20,  21;  (3Blackf.)  25,  26;  (4Blackf.) 
28,  29,  30,  32;  (5  Blackf.)  ^  33.  35,  36;   (6  Blackf.)  36,  38,  30; 
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(7  Blackf.)  39.  41,  43;  {8  Blackf.)  44,  46;  (1)  43,  50;  (2)  52;  (2,  3)  54; 
(3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  63;  (7.  8)  65. 

Iowa— (Morris)  39,  41,  43;  (I  G.  Greene)  46,  48,  50;  (2  G.  Greene)  52; 
(3  G.  Greene)  54,  5€;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  65;  (3,  4)  6a 

Kentucky— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Litt.  Sel.  Caa.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  Litt.)  13;  (3,  4  Litt.)  14;  (1,  2  Mon.,  and  5 
Litt.)  15;  (3,  4  Mon.)  16;  (5,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Daua)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2.  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Mou.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12 B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  15  B.  Mon.)  61; 
(15,  16  B.  Mon.)  63;  (17  B.  Mon.)  66. 

Louisiana— (1,  2,  3  Mart.)  5;  (3,  4  Mart.)  6;  (5,  6,  7  Mart.)  12;  (8,  9, 10, 11, 
12  Mart.)  13;  (1,  2  Mart.,  N.  S.)  14;  (3  Mart.,  N.  S.)  15;  (4,  5  Mart., 
N.  S.)  16;  (6  Mart.,  N.  S.)  17;  (7  Mart.,  N.  S.)  18;  (8  Mart.,  N.  S.)  19, 
20;  (1,  2)  20;  (2,  3)"  22;  (3,  4)  23;  (5,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.)  36; 
(1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63;  (11  Ann.)  66. 

^UiNE— (1  Greenl.)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  Greenl.)  16; 
(5  Greenl.)  17;  (6  Greenl.)  19;  (6,  7  Greenl.)  20;  (7,  8  GreenL)  22;  (8,  9 
Greenl.)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66. 

Mari-land— (1,  2,  3,  4  H.  &  M.)  1;  (1  H.  &  J.)  2;  (2  H.  &  J.)  3;  (3  H.  &  J.) 
6,  6;  (4H.  &  J.)7;  (5H.&J.)9;  (6H.  &J.)14;  (7H.  &J.)16;  (1  Bl. 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  Bl.  Ch.,  and  2,  3  G. 
&  J.)  20;  (3  Bl.  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5,  6  G.  &  J.) 
25;  (6,  7  G.  &  J.)  26;  (7  G.  &  J.)  28;  (8  G.  &  J.)  29;  (9  G.  &  J.)  31; 
(10  G.  &  J.)  32;  (11  G.  &  J.)  33,  35,  37;  (12  G.  &  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)63;  (9)  66. 

Massachusetts— (Quincy)  1;  (1)  2;  (2,  3,  4)  3;  (5. 6)  4;  (7,  8)  5;  (9, 10,  11)  6; 
(12. 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  15; 
(4,  5  Pick.)  16;  (6  Pick.)  17;  (7.  8,  9  Pick.)  19;  (9,  10  Pick.)  20;  (11,  12 
Pick.)  22;  (12.  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met.)  35;  (2,  3  Met.)  37;  (3,  4,  5 
Met.)  38;  (5,  6,  7  Met,  39;  (7,  8  Met.)  41;  (9,  10  Met.)  43;  (11,  12  Met.) 
45;  (12, 13  Met.)  46;  (l,2Cu8h.)48;  (3,4Cush.)  50;  (5Cush.)51;  (5,6 
Cii8h.)52;  (6Cush.)53;  (7, SCush.) 54;  (9 Gush.)  55,  57;  (10  Cu8h.)57; 
(11,  12  Gush.)  59;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64;  (5,  6,  7 
Gray)  6a 
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Michigan— (1  Doug.)  40, 41;  (2  Doug.)  43>  45,  Wi  (f)  48,  51,  53;  (2)  55, 
67;  (2,  3)  59;  (3)  61;  (3)  64;  (4)  66. 

Minnesota— (1)  55;  61;  66. 

Mississippi— (Walker)  12;  (1  How.)  26,  28,  29, 31;  (2  How.)  32;  (3,  4  How.) 
34;  (4,  5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1  S.  &  M.) 
40;  (2,  3  S.  &  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  6,  7  S.  &  M.)  45;  (8.  9  S. 
AM.)  47;  (9.  10  S.  &  M.)  48;  (11  S.  &  M.)  49;  (12,  13  S.  &M.)  51;  (13, 
14  S.  &  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  26)  59,-  (27,  28)  61;  (28, 
29,30)64;  (31,32)66. 

MissouBi— (1)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28,  29,  31;  (5)  31,  32; 

(6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45:  (10,  11)  47;  (11. 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  16,  17)  57;  (17.  18,  19)  59; 
(19,  20)  61;  (20,  21,  22)  64;  (22,  23,  24)  66. 

New  Hampshire— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  25,  26; 

(7)  26,  28;  (8)  28,  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13)  38; 
(13,  14)  40;  (16, 16)41;  (16,  17)  43;  (18)  45.  47;  (19)  49;  (19,  20)  51; 
(21,  22)  53;  (22,  23,  24)  55;  (24,  25.  26)  57;  (26,  27,  28)  59;  (28. 
29)  61;  (30,  31,  32)  64;  (33,  34)  66. 

New  Jersey— ((>)xe)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halst.)  10;  (2  Halst.)  11;  (3  Halst.)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  Halst.)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Gr.,  1  Sax.,  7  Halst.)  22; 
(1  Sax.,  1  Gr.)  23;  (1,  2Gr.)  25;  (2  Gr.)  27;  (3Gr.)  28,  29;  (2  Gr.  Ch.) 
29;  (1  HaiT.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2  Harr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  & 
4  Harr.)  38;  (1  Spencer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)  41;  (1  Spencer,  3  Gr. 
Ch.,  1  Halst.  Ch.)  43;  (1  Spencer,  1  Halst.  Ch.)  45;  (1  Zab.,  2  Halst 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Halst  Ch.) 
55;  (3  Zab.,  1  Stock.  Ch.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4  Zab.)  61; 
(4  Zab.,  1  Dutch.,  1, 2,  3  Stock.  Ch.)  64;  (2,  3  Stock.  Ch.)  66;  (1  Dutch.) 
67. 

New  York— (1,  2  Johns.  Cas.)  1;  (3  Johns.  Cas.,  1,  2  Cai.  Cas.,  1,  2,  3  Cai.) 
2;  (1,  2,  3  Johns.)  3;  (4, 5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10,  11  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  anrl  2  Cow.)  14;  (3,  4, 
6  Cow.)  15;  (6  Cow.)  16;  (7  0>w.)  17;  (8,  9 Cow.)  18;  (1  Pai.,  1,  2  Wend.) 
19;  (2,  3  Wend.)  20;  (2  Pai.,  4,  5,  6  Wend.)  21;  (2,  3  Pai.,  6,  7,  8  Wend. ) 
22;  (3  Pai.)  23,  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12,  13  Wend.)  27;  (5  Pai.,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(15,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  Pai.,  19,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25,  26 
Wend.,  1,  2  HiU,  9  Pai.)  37;  (9  PaL,  2,  3  Hill)  38;  (10  Pai.,  4,  5,  6  Hill) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  PaL)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Ch.)43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  6,  6)  55; 
(6,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12)  62;   (12,  13)  64;   (13,  14)  67. 

North  Carolina— (1  Mart,  1  Hayw.,  1  Tayl.)  1;  (2  Hayw.,  1  Conf.)  2; 
(1  Murph.)3,4;(2Murph.)5;  (1,  2  Law  Rep.)  6;  (1  T.  R.)7;  (3Murph., 

1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2Dev.)18,  21;  (1  Dev.  Eq.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 

2  Dev.  Eq.)  25;  (4  Dev.,  2  Dev.  Eq.,  1  D.  &  B.,  1  D.  &  B.  Eq.)  27;  (1,  2 
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1).  &  B.,  1  D.  &  R  Eq.)  28,  30;  (1  D.  &  B.  Eq.,  2  D.  &  B.)  31;  (3,  4  D. 
&  B.,  2  D.  &  B.  Eq.)  32;  (4  D.  &  B.,  2  D.  &  B.  Eq.)  34;  (1  Ired.)  35; 
(1  Ired.  Eq.)  36;  (2  Ired.)  37;  (2,  3  Ired.,  2  Ired.  Eq.)  38;  (3,  4  Ired.) 
2,  3  Ire<l.  Eq.)  40;  (4,  6  Ired..  3  Ired.  Eq.)  42;  (6,  6  Ired.,  3,  4  Ired.  Eq.) 
44;  (6,  7  Ired.,  4  Ired.  Ch.)  45;  (7,  8  Ired.,  4,  5  Ired.  Eq.)  47;  (8,  9  Ired., 

5  Ired.  Eq.)  49;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  51;  (11  Ired.,  7  Ired.  Eq.) 
53;  (12,  13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8 Ired.  Eq.,  BusbeeL.,  Bus- 
boe  Eq.)  57;.(Bu8bee  L.,  1  Jones  L.,  Busbee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jones  L.,  1,  2  Jones  Eq.)  62;  (2  Jones  Eq.,  2,  3  Jones  L.)  64;  (3,  4  Jones 
L.,  2,  3  Jones  Eq.)  67. 

Ohio— (1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  25,  27;  (7)  28,  30; 

(8)  31,  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14.  16)45; 

(16)  47;  (17)  49;  (18)  51;   (19)  53;  (20)  55;   (1.  2  Ohio  St.)  59;  (3,  4 

Ohio  St.)  62;  (4,  5  Ohio  St.)  64;  (5,  6  Ohio  St.)  67. 
OttEQON— (I)  62. 
Pennsylvania— (1  Add.,  1,  2,  3  Dall.,  1,  2  Yeates)  1;  (1  Bin.,  3,  4  Yeates) 

2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2  S.  &  R.)  7;  (.3,  4  S.  &  R.)  8; 

(5,  6  S.  &  R.)  9;  (7  S.  &R.)  10;  (8,  9  S.  &  R.)  11;  (10  S.  &  R.)  13;  (11; 

12  S.  &R.)14;(13S.  &R.)15;(14,  15,  16  S.  &R.)  16;  (17  S.  &  R.)  17, 

(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle,  1,  2  P.  &  W.)  21;  (3  Rawle,  2,  3 

P.  &  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 

(5  Rawle,  4  Watts)  28;  (1  Whart.)  29;  (1,  2 Whart.,  5  Watts)  30;  (6 Watts, 

3  Whart.)  31;  (7  Watts)  32;  (4  Whart.)  33;  (8,  9  Watts,  4,  5  Whart.) 
34;  (9,  10  Watts,  6  Whart.)  36;  (6  Whart.,  1,  2,  3  W.  &  S.)  37;  (3  W. 

6  S.)  38;  (3,  4,  6  W.  &  S.)  39;  (5,  6  W.  &  S.)  40;  (7,  8,  9  W.  &  S.)  42; 
(1,  2  Pa.  St.)  44;  (2,  3,  4,  6)  45;  (5,  6,  7)  47;  (7,  8.  9,  10)  49;  (10,  11,  12) 
51;  (13,  14.  15)  53;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20.  21)59;  (22)60; 
(22,  23,  24)  62;  (24,  25)  64;  (26,  27)  67. 

RnoDE  Island— (1)  19,  36,  51,  53;  (2)  55,  57,  60;  (3)  62;  (3,  4)  67. 

South  Carolina — (1,  2  Bay,  1  Desaii.  Eq.)  1;  2  Desau.  Eq.,  1  Brev.)  2; 
(2  Brev.)  3;  (3  Desau.  Eq.,  2  Brev.)  4;  (3  Desau.  Eq.,  3  Brev.)  5; 
(4  Desau.  Eq.,  3  Brev.)  6;  (1  N.  &  M.)  9;  (1  N.  &  M.,  1  McC.)  10;  (1,  2 
Mill)  12;  (2  McC.)  13;  (1  Harp.  Eq.)  14;  (3  McC.)  15;  (1,  2  McO.  Ch.) 
16;  (4  McC.)  17;  (1  Harp.)  18;  (I  Bai.)  19;  (1,  2  Bai.,  1  Bai.  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq.,  1  Rich.  Eq.)  23;  (1  Rich.  Eq.)  24;  (1  Hill,  1  HiU  Ch.) 
26;  (2  Hill,  1,  2  Hill  Ch.)  27;  (2  Hill  Ch.)  29;  (3  Hill,  1  Riley,  1  Riley 
Ch.,  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Cheves)  34;  (McM.)  36; 
(1  McM.  Eq.,  2  McM.) 37;  (2  McM.,  1  Spears  Eq.)  39;  (1  Spears,  1  Spears 
Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spears)  42;  (1,  2  Rich..  1,  2  Rich. 
Eq.)  44;  (2,  3  Rich.)  45;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47; 
(2,  3  Strob.,  2Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  51;  (4,  5  Strob., 

4  Rich.,  4  Strob.  Eq.)  53;  (3,  4  Rich.  Eq.,  4,  5,  6  Rich.)  55;  (4  Rich.  Eq.. 
6  Rich.)  57;  (5,  6  Rich.  Eq.,  6  Rich.)  60;  (6,  7  Rich.  Eq.,  7,  8  Rich.)  62; 
(7,  8  Rich.  Eq.,  8,  9  Rich.  L.)  64;  (9,  10  Rich.  L.)  67. 

Tennessee— (1  Overt.)  3;  (I  Cooke,  2  Overt.)  5;  (3,  4,  5  Hay.)  9;  (Peck)  14; 
(M.  &  Y.)  17;  (1,  2.  3  Yerg.)  24;  (4,  5  Yerg.)  26;  (6,  7  Yerg.)  27;  (S  Yerg.) 
29;  (9,  10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meigs)  33;  (I  Humph.)  34; 
(2  Humph.)  36,  37;  (3  Humph.)  39;  (4  Humph.)  40;  (5  Humph.)  42; 
(6  Humph.)  44;  (7  Humph.)  46;  (8  Humph.)  4.7;  (8,  9  Humph.)  49; 
(9,  10  Humph.)  51;  (10,  II  Humph.)  53;  (I  Swan)  55,  57;  (2  Swan)  58; 
(1  Sneed)  60;  (1,  2  Saeed)  62;  (2  Sneed)  64;  (3  Snccd)  65;  (3, 4  Sneed)  67. 
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Texas--(1)  46;  (2)  47;  (3)  49;  (4.  5)  51;  (5,  6)  55;  (6)  56;  (7,  8,  9)  58;  (9.  10, 

11)  60;  (11,  12,  13)  62;  (13,  14,  15)  65;  (16.  17,  18)  67. 
Vermont— (I  N.  Chip.,  1  D.  Chip.)  1;  (1,  2  Tyler)  2;   (I  D.  Chip.)  6,  12; 

(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 

23,  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (1})34;  (12)36; 

(13)  37;  (14)  39;  (15)  40;  (16,  17)  42;  (17,  18)  44;  (18,  19)  46;  (19)  47; 

(20)  49;  (20,  21)  50;  (21,  22)  52;  (22,  23)  54;  (23)  56;  (24,  2G)  58;  (2.\ 

26)  60;  (26,  27)  62;  (27,  28)  65;  (28,  29)  67. 
YXBGINIA— (1  Jeff.,  1,  2  Wash.,  1,  2  Call)  1;  (3,  4,  5  Call)  2;  (1,  2  H.  &  M., 

6  Call)  3;  (4  EL  &  M.,  1  Munf.)  4;  (1  Va.  Cas.,  2,  3  Munf.)  5;  (4  Munf.) 

6;  (5  Mirnf.)  7;  (6  Manf.)  8;  (1  Gihn.)  9;  (1  RaDd.)  10;   (2  Rand.)  14; 

(3,  4  Rand.)  15;  (5 Rand.)  16;  (6 Rand.)  18;  (1  Leigh)  19;  (2 Leigh)  21; 

(3  Leigh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29; 

(7  Leigh)  30;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  36; 

(11, 12  Leigh)  37;  (1  Rob.)  39,  40;  (2  Rob.)  40;  (1  Gratt.)  42;  (2  Gratt.) 

44;   (3  Gratt.)  46;   (4  Gratt.)  47;    (4,  5  Gratt.)  60;   (5,  6  Gratt.)  52; 
(7  Gratt.)  54;   (7,  8  Gratt.)  56;   (9  Gratt.)  58;   (9,  10  Gratt)  60;   (11 
Gratt.)  62;  (12  Gratt.)  65;  (13  Gratt.)  67. 
WKOO:fSix--(l  Pin.)  39,  40,  42,  44;  (2  Pin.,  1  Chand.)  52;  (2,  3  Pin.,  2,  3 
Chand  )  54;  (3  Pin.)  56;  (1,  2)  60;  (3)  62;  (4)  65. 
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Abbey  ads.  State ^  ►.., .  v . .  JhitTnce^CrimMw.T^  Vermont. 754 

Abbott  V.  Cobum Ex'ra  and  arffiim*r«. 28  Vermont 735 

Albright  T.  Lapp Jmtice9  of  the  peaeeM  Venn.  Stote....  402 

Alexander's  Heirs  v.  Maverick. .  ,E7^n  and  admin'rs.  18  Texas. 693 

Allen  V.  Gault PaHUion. 27  Penn.  State^...  485 

Amick  V.  Tharp Servitudes 13  Orattan 787 

Bailey  V.  Bryan Writs. 3  Jones*  Law. . . . .  246 

Baker  v.  Brinson Common-earriers. . .  9  Richardson's  L .  543 

Belknap  y.  Sealey Contracts 14  N.  Y.  (4  Keman)  120 

Bennett  v.  Everett Bankruptcy 3  Rhode  Island. . .  498 

Bingham  v.  Lamping Common  carriers. .  .26  Penn.  State. . . .  418 

Blake  v.  Graham Notice 6  Ohio  State 360 

Blossom  V.  Griffin Common  carriers. .  .13  N.  Y.  (3  Keman)    75 

Bowersv.  Bowers Ex*rs  and  adm*rs. .  .26  Venn.  State 398 

Bramhall  V.Ferris Wills. 14  N.  Y.  (4  Keman)  113 

Brinson  v.  Thomas. Sheriffs...'. 2  Jones*  Equity...  224 

Brock  V.  Eastman Co'ten*cyandpart*n.2S  Vermont. 733 

Brockway  v.  Crawford Arrest 3  Jones*  Law 250 

Brown  v.  Beaver Wills 3  Jones*  Law 255 

Burditt  V.  Swenson Nutsances^ r...l7  Texas. ^  605 

Carson  Vr  Godley Negligence. «26  Penn.  State. . . .  404 

Carter  v.  Peck Common  carriers. . .  4  Sneed 604 

Cheek  v.  Bellows Husband  and  vAfe . ,  17  Texas 686 

Cincinnati  Ins.  Co.  v.  Dnffield. .  .Insurance, 6  Ohio  State 339 

Clarke  v.  Rochester  etc.  R.  R.  Co..Co?iinum  carriers. . .  14  N.  Y.  (4  Keman)  205 

Comml  Bank  of  Albany  v.  Strong.  Neg.  instrumejits . .  .28  Vermont. 714 

CommisB*r8  of  Lncas  Co.  v.  'B.nnt..C<Mtracts^Equity. .  6  Ohio  State 303 

Commonwealth v.£rieetc.R.R.CaCorpora^u>n« 27  Penn.  State. ...  471 

Cox  V.  Cox Eqmty 26  Penn .  State ....  432 

Coxe  V.  Gibson Taxation 27  Penn.  State 454 

Cribbins  v.  Markwood Reversions 13  Grattan 775 
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16  Cases  Reported. 

Name.  Subject.  Repobt:  Pagb. 

Davis  V.  Burnett Ageiiq/ 4  Jones'  Law 263 

Davis  V.  Mayor  etc.  of  New  York..  i?a*/r'c?« — L)junc*7is.\4:  N.  Y.  (4Keman)  186 

Digiiowitty  v.  State Larceny 17  Texas. 670 

Doolittle  V.  Holton Estates  of  decedent8.2S  Vermont 745 

Dugan  V.  Bridge  Company Navigable  rivers,  .  .27  Penn.  State. . . .  464 

Eagle  V.  Bacher Unincorp'd  societies,  6  Ohio  State 342 

Eddy  V.  Capron Office  and  Officers  . .  4  Rhode  Island. . .  541 

Erie  etc.  R.  R.  Co.  ads.  Commlth. Corporo^iorw 27  Penn.  State. ...  471 

Esdon  V.  Colbum Landhrdand  te7Cnt,2^  Vermont 730 

Falkner  v.  Streator. . . ► EquUy. ,.,' 3  Jones'  Equity . .  230 

Ford  V.  Williams Chattel  mortgages,  ..13  N.  Y.  (3Keman)    83 

Foster  v.  Browning Licenae — Ways 4  Rhode  Island. . .  505 

Fox  V.  Sandford Master  and  servaTii,,  4  Sneed 587 

Freeman  v.  Bridger Ivfancfy 4  Jones'  Law  ....  253 

Garrard  v.  Dollar. Judgments 4  Jones'  Law 271 

Garrett  v.  Rhame Debtor  and  creditor, .  9  Richardson's  L.  557 

George  v.  Thomas. Boundaries 16  Texas 612 

German  v.  German Wills — Pers. prop* ty. 27  Penn.  State. ...  451 

Gilman  v.  Andrus Husband  and  wife .  .28  Vermont 713 

Goss  V.  McClaren Pleading  andprac, .  17  Texas 646 

Green  v.  Komegay Fraud,  conveyances .  4  Jones'  Law  ....  261 

Grimsley  v.  Hooker Fraud,  conveyances.  3  Jones*  Equity . .  227 

Harper  ads.  State ^ ^  Official  bonds 6  Ohio  State 363 

Harris  v.  Taylor Husband  andwi/e, .  3  Sneed 676 

Harris^  v.  Williams Sales 3  Jones'  Law  ....  253 

Headrick  ads.  State Trespass 3  Jones'  Law  ....  249 

^'""kTo;.  ^"^  ^^'''''  ^^'  }  Corporations 17  Texas 675 

Hillv.  Higdon Taxation 6  Ohio  State 289 

Howard  v.  Gould Sales 28  Vermont 728 

Hudson's  Appeal , Judgments 27  Penn.  State. , . .  445 

Hyde  v.  State ..Pleading andprac, .  16  Texas 630 

Ingold  ads.  State . .  .* Criminal  law 4  Jones'  Law  ....  283 

Irons  V.  McQuewan. Executions 27  Penn.  State ....  456 

Ives  V.  Hazard. JStatute  qf  frauds. , ,  4  Rhode  Island  . .  500 

I 

Jessup  V.  Johnston. Fraud,  conveyances.  3  Jones*  Law'. . . .  243 

Kauflfraan  v.  Griesemer. ^Servitudes 26  Penn.  State, . . .  437 

Kirk  V.  Murphy Process 16  Texas 640 

Krens  v.  Peeler. Married  women, ...  4  Jones'  Law 286 

Lea  V.  White .- Haheas  corpus 4  Sneed 509 

Leavitt  v.  Morrow Accord  and  satit^fn.  6  Ohio  State 334 

Lessee  of  Merritt  v.  Home. . . . .  |  ^'"^^rd-^^eeds,  }  ^  ^^^^  ^^^ ^98 

Louden  V.  Blythe Married  tcomen. . ,  ,21  Penn.  State. . . .  442 

Lucas  County  v.  Hunt, Contracts — Equity . .  5  Ohio  State 303 


Caser  Reported.  17 

Visn,  Subject.  Rxpobt.  Paoi. 

Mad  Riveretc.R.R.Oo.v.  Barber, /?atfroad< 5  Ohio  State 312 

Martin  v.  Jackson Advtrce  possession, ,27  Penn.  State. . . .  489 

McBride  v.  EIUb Libe/ 9  RichardBon's  L .  553 

McDaniels  v.  Robinson Inns 28  Vermont , .  720 

McGoire  v.  Grant LcUeral  support 1  Dutcher 49 

Merrittv.Home {^^^d-^lfeeds.\    6  Ohio  State 298 

Miller  v.  EstilL PaHnership 6  Ohio  Stote 305 

Miller  v.  Reed Neg.  instruments, .  .27  Penn.  State ....  459 

Miller  v.  Roberts StatuU  offravds. . .  18  Texas 6S8 

Moliney  v.  Ckxik Sunday  laws, 26  Penn.  State. . . .  419 

Moko  V.  Fellman  Neg,  instruments ...  17  Texas 656 

Montague  v.  Dent Fixtures 10  Richardson's  L .  672 

Montpelier  v.  East  Montpelier.. .  .Municipal  corp'ns.  .29  Vermont 743 

Moreau  v.  Sa&rans Partner«hip 3  Sneed 582 

Myers  v.  Keystone  M.  L.  Ins.  Co,. Insurance 27  Penn.  State 4C2 

Neal  V.  Wilcox Inns 4  Jones'  Law 206 

Kewlin  v.  Osborne. Deeds 4  Jones*  Law 2G9 

Newton  V.  B«msou {^^f^/^W^?}  13  N.  Y.(3Keman)    89 

Kichola  v.  Nichols Partition 28  Vermont 699 

Korth -eastern  R.  R.Co.  ads.  State,  if an^mu« 9  Richardson's  L.  551 

O'Donnell  v.  Mullin Executions ..27  Penn.  State 458 

Padelford  V.  Providence M.  P.  l,CoJ^nsuranee 3  Rhode  Island  . .  496 

Patton  V.  Thompson Guardian  and  ward.  2  Jones*  Equity.. .  222 

Paul  V.  Carver Deeds— Boundaries. 2Q  Penn.  State ....  413 

Philleo  V,  Sanford Common  carriers. . .  17  Texas 654 

Poorman  v,  Kilgore Parent  and  child. . .  26  Penn.  State 425 

Pratt  V.  Wright Guardian  andward.lZ  Grattan 767 

Pringle  v.  Rhame Debtor  and  creditor,  10  Richardson's  L .  569 

Raines  v.  Barker Wills 13  Grattan 762 

Reynolds  V.  Tucker  and  Wife Slander 6  Ohio  State 353 

EiTe.  V.  Dudley { ^"^"^^r-^i^,,  }  3  Jones'  Equity. .  231 

Rowe  V.  Moses Assault  and  battery.  9  Richardson's  L .  660 

Roxborough  v.  Meesick Neg,  instruments. . ,  6  Ohio  State 346 

Saunderson  v.  Ballance E(piity 2  Jones*  Equity. . .  218 

Scott  V.  Brown Parties 3  Jones*  Law 253 

Scottv.  Onderdonk. EquUy 14  N.  Y.  (4  Kernan)  106 

Seay  v.  Bacon Slavery 4  Snoed 601 

Seay  v.  Bank  of  Tennessee Neg.  instruments, . .  3  Sneed 579 

Sheldon  v.  HudsonRiver R. R. Co.RaUroads 14  N.  Y.  (4 Kernan)  155 

Shcrfey  v.  Bartley Animals 4  Sneed 597 

Showers  V.  Showers Wills 27  Penn.  State 487 

Sleeper  v.  Pollard Sales 28  Vermont 741 

Smith  V.  Grim. Froaid,  conveyances. 2Q  Penn.  State ....  400 

Am.  Dso.  Yox^  LZyn~2 


18  Cases  Reported. 

Namb.  Subject.  Bbpobt.  Paok. 

Smith  V.  Strahan. Trustsand trustees, .  16  Texas 622 

Snow  V.  Parsons. Riparian  rights, ... 28  Vermont 723 

Soyev.  McCallister Deeds 18  Texas 689 
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CASES 

IN  THB 

SUPBIME  COUET  OF  JUDICATUEE 

NEW   JERSEY. 


MoGuiBE  V.  Grant. 

£1  DUTOBXB,  8M.] 
TftEBE  IS  InCIDBNT  TO  LaKD,  IN  ITS  NaTUBAL  CONDITION,  RiOHT  TO  SUP- 

POBT  FROM  Adjoining  Land;  and  if  the  land  sinks  or  falls  away  in 
ooDseqaence  of  the  removal  of  such  support,  the  owner  is  entitled  to 
damages  to  the  extent  of  the  injury  sustained. 
Heasubs  of  Damages  in  Action  fob  Causing  Land  to  Sink  ob  Fall 
AwAT  in  consequence  of  the  removal  of  its  support  by  adjoining  land, 
is  the  diminution  in  the  value  of  the  land  or  lot,  and  not  what  it  will 
coet  to  restore  the  lot  to  its  former  condition,  or  to  build  a  wall  to  sap- 
port  it.  This  applies  to  land  not  subject  to  artificial  pressure,  as  where 
no  buildings  stand  thereon. 

OWKEB  CANNOT   RbOOVEB  FOB    InJTTRT  BoNE    TO    BCILDINO    STANDING    ON 

BouNDABT  Line  of  Lot,  which  tumbles  down  by  reason  of  excavations 
made  upon  adjoining  lot,  where  there  has  been  no  improper  motive  or 
carelessness  in  the  execution  of  the  work.  The  loss  is  damnum  absque 
injuria. 

Defendant  is  Personally  Besponsible  fob  his  Inj(jbiocs  Act  in  Remov- 
ing Natural  Suppobt  of  Land  not  subjected  to  artificial  pressure,  or 
not  having  buildings  thereon,  if  such  act  were  done  by  himself  or  by 
his  direction,  or  by  persons  in  his  employ. 

To  Rendeb  Defendant  Liable  whebb  Act  Complained  of  was  not  Done 
BY  Hoc,  the  relation  of  master  and  servant  must  exist  between  him  and 
those  by  whose  instrumentality  the  act  was  done,  except  in  some  cases 
where  he  renders  himself  a  legal  participator  in  wrongful  acts  by  subse- 
quently adopting  and  sanctioning  them. 

Ha8teb*8  Responsibility  fob  Tobtious  Acts  of  his  Sebyant  Which  webe 
Done  in  his  Sebyicb  grows  out  of,  is  measured  by,  and  begins  and  ends 
with  his  control  over  them. 

Owner,  or  Pbincipal  Conteactob,  ob  Masteb  Workman,  is  not  Respon- 
sible FOR  Damage  Occasioned  by  the  wrongful  acts  of  persons  employed 
by  a  subcontractor  or  under-workman,  or  by  a  person  carrying  on  a  dls- 
Am:.  Paa  You  LZYn-4  4» 
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tinct  independent  employment,  because  they  are  not  his  servants,  and  do 
not  act  for  him,  but  for  their  immediate  employer. 

WhEBR   CHAIBlfAN    OF    StREST    COMMITTEE    OF    MCTNICIPAL    CORPORATION 

Orders  Lawful  Act,  such  as  the  performance  of  certain  work,  to  be  done, 
and  the  work  is  done,  so  as  to  occasion  an  actionable  injury,  by  workmen 
under  the  immediate  superintendence  and  direction  of  the  street  com- 
missioner, who  is  a  distinct  and  independent  officer  of  such  corporation, 
not  appointed  or  controlled  by  the  committee,  such  chairman  is  not  liable 
for  injury  resulting  from  the  work. 
Defendant  hay  Dent  his  Liability  under  General  Issue,  but  he  must 
plead  justification  specially. 

Tms  case  was  certified  from  the  Mercer  circuit  for  the  advi- 
sory opinion  of  the  supreme  court.  The  action  was  brought  for 
damages  done  to  plaintiff's  lot,  caused  bj  excavations  made 
upon  an  adjoining  one.  The  general  issue  was  pleaded.  The 
opinion  of  Elmer,  J.,  sufi&ciently  states  the  facts.  Plain- 
tiff was  nonsuited.  The  opinion  of  the  supreme  court  was 
wanted  on  the  following  points:  1.  Upon  the  facts  stated,  can 
an  action  be  maintained  by  the  plaintiff  for  the  injury  done  to 
his  land  ?  2.  Is  the  defendant  liable  for  the  injury  ?  3.  If  yea, 
can  he  avail  himself  of  the  legal  defense  offered  under  the  general 
issue  ?    4.  If  the  defendant  be  liable,  what  is  the  measure  of 


Halsted,  for  the  plaintiff. 
JBeasley,  for  the  defendant. 

By  Court,  Green,  C.  J.  The  first  question  submitted  for  con- 
sideration is  whether,  upon  the  facts  stated  in  the  case  certified, 
an  action  can  be  maintained  by  the  plaintiff  for  the  injury  done 
to  his  land.  The  injury  complained  of  consists  in  the  settling 
and  falling  away  of  the  plaintiff's  land  in  consequence  of  exca- 
vations made  upon  an  adjoining  lot.  If  the  acts  complained  of 
were  done  with  a  malicious  intent,  or  if  the  injury  sustained  by 
the  plaintiff  resulted  from  the  careless  and  improper  manner  iu 
which  the  work  was  executed,  it  is  not  denied  that  the  plaintiff 
would  be  entitled  to  recover.  The  existence  of  improper  motive, 
or  of  negligence  or  unskillfulness  in  the  performance  of  th« 
work,  are  questions  of  fact  for  a  jury:  Walters  v.  F/eil,  1  Moo. 
&  M.  362;  Dodd  v.  Holme,  1  Ad.  &  El.  493;  Fanton  v.  Holland, 
17  Johns.  92  [8  Am.  Dec.  869]. 

The  case  presents  the  simple  inquiry,  whether,  in  the  absence 
of  improper  motive  or  negligence  on  the  part  of  the  defendant, 
the  owner  of  land  is  entitled  to  recover  for  injuries  sustained  by 
the  settling  or  falling  away  of  his  land,  occasioned  by  excava- 
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tions  made  on  an  adjoining  lot.  From  the  faots  stated  in  the 
case,  it  must  be  assumed  that  the  excavation  was  not  made  to  an 
extraordinary  or  unusual  depth;  for  although  the  excavation  was 
made  for  the  purpose  of  obtaining  gravel,  and  was  twenty  feet 
below  the  surface  of  the  plaintiff's  lot,  it  was  but  two  or  three 
feet  below  the  grade  of  Cooper  street,  upon  which  the  lot  in 
which  the  excavation  was  made  fronted.  It  was  not,  therefore, 
a  greater  excavation  than  would  be  required  for  the  ordinary 
purposes  of  building. 

It  is  insisted,  on  the  part  of  the  defendant,  that  the  maxim, 
Sic  uiere  iico  ui  alienum  non  Icedas,  applies,  in  its  broadest  sig- 
nification, to  the  question  under  consideratioiT;  that  while  the 
owner  of  the  land  owns  not  only  the  surface  of  the  soil,  but 
above  and  below  it  to  an  indefinite  extent,  he  is  bound  so  to  use 
and  enjoy  his  own  property  as  to  occasion  no  injury  to  the  prop- 
erty of  others;  and  that,  consequently,  while  excavating  upon 
his  own  soil,  he  is  answerable  for  every  injury  done  to  the  build- 
ings or  land  of  an  adjoining  proprietor.  The  principle,  it  is 
certain,  does  not  admit  of  so  broad  an  application.  •  There  are 
many  acts  done  in  the  exercise  of  individual  rights  which  occa- 
sion loss  to  others,  which  nevertheless  afford  no  subject  of  legal 
redress.  The  loss  they  occasion  is,  in  the  eye  of  the  law,  dam- 
num  absque  injuria.  The  line  which  separates  this  cla^  of  acts 
from  those  which  form  the  subjects  of  legal  redress  is  often 
shadowy  and  indistinct.  It  rests  frequently  upon  grounds  of 
public  policy,  or  upon  the  mere  force  of  authority,  rather  than 
upon  any  clear  or  well-defined  principle. 

It  is  well  settled  that  where  the  owner  of  a  lot  builds  upon 
his  boundary  line,  and  the  building  is  thrown  down  by  reason 
of  excavations  made  upon  the  adjoining  lot  (in  the  absence  of 
improper  motive  and  carelessness  in  the  execution  of  the  work), 
no  recovery  can  be  had  for  the  injury  done  to  the  building. 
There  are  two  early  cases  in  which,  under  similar  circumstances, 
a  recovery  was  had,  though  it  does  not  appear  that  in  either  of 
them  the  point  now  under  consideration  was  distinctly  raised. 
In  one  of  them  the  exceptions  taken  were  confined  to  the  form 
of  the  declaration:  Slingsley  v.  Barnard,  Eolle,  430;  Smith  v. 
Martiriy  2  Saund.  394. 

But  the  cases  denying  the  right  of  recovery  under  such  cir- 
cumstances are  so  numerous,  and  the  modem  cases  so  uniform, 
that  the  question  must  be  considered  as  finally  at  rest,  so  far  as 
authority  can  settle  it:  2  Roll.  Abr.  565,  tit.  Trespass,  I,  pi.  1; 
Com.  T)'\Q-i  tit.  Action  on  the  Case  for  Nuisance,  C;  Massey  v. 
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Goyder,  4  Car.  &  P.  161;  Wyatt  v.  Harrison,  3  Bam.  &  Adol. 
871;  Partridge  v.  Scott,  3  Mee.  &  W.  220;  Humphries  v.  Brogden, 
12  Ad.  &  E1.,N.  S.,  739;  Gayford  v.  Nicholls,  9  Exch.  702;  Thur- 
ston V.  Hancock,  12  Mass.  220  [7  Am.  Dec.  57];  Panton  v.  Holland, 
17  Johns.  92  [8  Am.  Dec.  369];  Lasala  v.  Holbrook,  4  Paige,  169 
[25  Am.  Dec.  524];  Hay  v.  Cohoes  Co.,  2  N.  Y.  159  [51  Am.  Dec. 
279].  The  principle  upon  which  the  decisions  rest  has  been  so 
elaborately  discussed,  and  so  repeatedly  and  thoroughly  investi- 
gated, that  a  reinvestigation  would  be  profitless  labor.  It  is 
only  necessary  to  say  that  we  regard  the  question  as  settled  in 
accordance  with  principle  and  sound  x)olicy. 

Whether  the  same  principle  applies  to  injuries  done  to  the 
soil  in  its  natural  condition,  with  no  buildings  erected  upon  it, 
is  a  question  of  more  dilBctdt  solution,  and  which,  until  recently, 
has  not  been  the  subject  of  express  adjudication.  It  has,  how- 
ever, frequently  been  discussed,  and  the  principle  ux)on  which 
it  rests  investigated.  The  distinction  between  a  claim  for  an 
injury  to  the  soil,  and  to  buildings  erected  upon  it,  appears  to 
have  been  first  noted  by  Sergeant  Bolle,  in  his  note  to  the  case 
of  Wilde  V.  Minsterly:  2  Roll.  Abr.  564,  tit.  Trespass.  The  report 
is  as  follows:  ''  If  A,  seised  in  fee  of  copyhold  land  closely  ad- 
joining the  land  of  B,  and  A  erect  a  new  house  upon  his  land, 
and  any  part  of  his  house  is  erected  on  the  confines  of  his  land 
adjoining  the  land  of  B,  if  B  afterwards  dig  his  land  so  near  to 
the  foundation  of  the  house  of  A,  but  not  in  the  land  of  A,  that 
by  it  the  foundation  of  the  messuage  and  the  messuage  itself  fall 
into  the  pit,  still  no  action  lies  by  A  against  B,  inasmuch  as  it 
was  the  fault  of  A  himself,  that  he  built  his  house  so  near  the 
land  of  B;  for  he  cannot  by  his  own  act  prevent  B  from  making 
the  best  use  of  his  land  that  he  can."  '*  But  it  seems,''  the 
reporter  adds,  "that  a  man  who  has  land  closely  adjoining  my 
land  cannot  dig  his  land  so  near  mine  that  mine  would  fall  into 
his  pit,  and  an  action  brought  for  such  an  act  would  lie."  This 
dictum  is  cited  as  authority  by  Baron  Comyns,  Com.  Dig.,  tit. 
Action  on  the  Case  for  Nuisance,  A. 

It  certainly  seems  paradoxical,  at  first  view,  that  a  man  may 
recover  for  an  injury  done  to  his  land  by  an  excavation  in  the  land 
of  his  neighbor,  but  not  for  an  injury  by  the  same  act  to  the 
buildings  erected  upon  the  land.  But  it  will  api)ear,  upon  con- 
sideration, that  the  distinction  is  founded  in  reason  and  sound 
principle.  The  distinction  and  the  grounds  of  it  are  thus  stated 
by  Gale  &  Whatley,  Law  of  Easements,  215,  218:  "  The  right  to 
support  from  the  adjoining  soil,  maybe  claimed  either  in  respect 
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of  the  laod  in  its  natural  state,  or  land  subjected  to  an  artificial 
pressure  by  means  of  buildings  or  otherwise.  If  eveiy  proprietor 
of  land  was  at  liberty  to  dig  and  mine  at  pleasure  on  his  own  soil, 
without  considering  what  effect  such  excavations  must  produce 
upon  the  land  of  his  neighbor,  it  is  obvious  that  the  withdrawal 
of  the  lateral  support  would  in  many  cases  cause  the  falling  in 
of  the  land  adjoining.  As  far  as  the  mere  support  to  the  soil  is 
concerned,  such  support  must  have  been  afforded  as  long  as  the 
land  itself  has  been  in  existence.  And  it  would  seem,  in  all 
those  cases  at  least  in  which  the  owner  of  the  land  has  not,  by 
buildings  or  otherwise,  increased  the  lateral  pressui^  upon  the 
adjoining  soil,  that  he  has  acquired,  by  such  ancient  enjoyment, 
a  right  to  the  support  of  it,  rather  as  a  right  of  property  than 
as  an  easement,  as  being  necessarily  and  naturally  attached  to 
the  soil.  The  negation  of  this  principle  would  be  incompatible 
vdth  the  very  security  for  properly,  as  it  is  obvious  that  if  the 
neighboring  owners  might  excavate  their  soil  on  eveiy  side  up 
to  the  boundary  line  to  an  indefinite  depth,  land  thus  deprived 
of  supx)ort  on  all  sides  could  not  stand  by  its  own  coherence 
alone Where,  however,  anything  has  been  done  to  in- 
crease the  lateral  pressure,  as  where  buildings  have  been  erected, 
it  appears  to  be  clearly  settled  that  no  man  has  a  right  to  such 
increased  support,  unless  the  building  or  other  thing  which 
makes  it  necessary  is  of  ancient  erection." 

In  WyaU  v.  Harrison,  3  Bam.  &  Adol.  871,  Lord  Tenterden, 
in  delivering  the  judgment  of  the  court  of  king's  bench,  said :  "  It 
may  be  true  that  if  my  land  adjoins  that  of  another,  and  I  have 
not,  by  building,  increased  the  weight  upon  my  soil,  and  my 
neighbor  digs  in  his  land  so  as  to  occasion  mine  to  fill  in,  he 
may  be  liable  to  an  action.  But  if  I  have  laid  an  additional 
weight  upon  my  land,  it  does  not  follow  that  he  is  to  be  de- 
prived of  the  right  of  digging  his  own  ground  because  mine  will 
then  become  incapable  of  supporting  the  artificial  weight  which 
I  have  laid  upon  it;  and  this  is  consistent  with  2  Boll.  Abr., 
tit.  Trespass,  I,  pi.  1." 

''  This  right  to  lateral  support  from  adjoining  soil,"  said  Lord 
Campbell,  in  delivering  the  judgment  of  the  court  of  queen's 
bench,  "is  not  like  the  support  of  one  building  upon  another, 
supposed  to  be  gained  by  grant,  but  it  is  a  right  of  property 
passing  with  the  soil.  If  the  owner  of  two  adjoining  closes 
conveys  away  one  of  them,  the  alienee,  without  any  grant  for 
that  purpose,  is  entitled  to  the  lateral  support  of  the  other  close, 
the  vezy  instant  when  the  conveyance  is  executed,  as  much  as 
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after  the  expiration  of  twenty  years  or  any  longer  period:" 
Bumphries  v.  Brodgen,  12  Ad.  &E1.,  N.  S.,  743. 

In  Thurston  v.  Hancock,  12  Mass.  220  [7  Am.  Dec.  57],  Chief 
Justice  Parker,  in  delivering  the  judgment  in  the  supreme  court 
of  Massachusetts,  said:  "  A  man,  in  digging  upon  his  own  land, 
is  to  have  regard  to  the  position  of  his  neighbor's  land,  and  the 
probable  consequences  to  his  neighbor  if  he  digs  too  near  his 
line;  and  if  he  disturbs  the  natural  state  of  the  soil,  he  shall 
answer  in  damages;  but  he  is  answerable  only  for  the  natural 
and  necessary  consequences  of  his  act,  and  not  for  the  value  of 
a  house  put  upon  or  near  the  line  of  his  neighbor." 

In  Hay  v.  Cohoes  Co.,  2  N.  Y.  162  [51  Am.  Dec.  279],  Gar- 
diner, J.,  in  delivering  the  judgment  of  the  court  of  appeals 
of  the  state  of  New  Yori^  after  citing  the  dictum  of  Rolle,  that 
''  a  man  cannot  dig  his  land  so  near  mine  as  to  cause  mine  to 
slide  into  the  pit,"  said:  **  In  the  last  case  the  injury  would  con- 
sist in  depriving  the  owner  of  a  part  of  the  soil  to  which  his 
right  was  absolute.  No  degree  of  care  in  the  excavation  by  the 
pit-owner  would,  I  apprehend,  justify  the  transfer  of  a  portion 
of  another  man's  land  to  his  own." 

In  Lasala  v.  Holbrook,  4  Paige,  172  [25  Am.  Dec.  524],  Chancellor 
Walworth  says :  "  I  have  a  natural  right  to  the  use  of  my  land  in 
the  situation  in  which  it  was  placed  by  nature,  surrounded  and 
l^rotected  by  the  soil  of  the  adjacent  lots,  and  the  owners  of  these 
lots  will  not  be  permitted  to  dSstroy  my  land  by  removing  this 
natural  support  or  barrier.  Thus,  it  is  laid  down  by  Rolle  that 
'  I  may  sustain  an  action  against  a  man  who  digs  a  pit  on  his  own 
land  so  near  to  my  lot  that  my  land  falls  into  the  pit.  But  my 
neighbor  has  the  right  to  dig  the  pit  upon  his  own  land,  if 
necessary  to  its  convenient  or  beneficial  use,  when  it  can  be 
done  without  injury  to  my  land,  in  its  natural  state.  I  cannot, 
tlierefore,  deprive  him  of  this  right  by  erecting  a  building  on 
my  lot,  the  weight  of  which  will  cause  my  land  to  fall  into  the 
pit,  which  he  may  dig  in  the  proper  and  legitimate  exercise  of 
his  previous  right  to  improve  his  lot.'  " 

In  neither  of  the  foregoing  cases,  in  which  the  dictum  of  Rolle 
was  cited  and  approved,  was  the  question  now  under  considera-' 
tion  the  precise  point  adjudicated. 

But  in  Richardson  v.  Vermont  Central  R,  R,  Co,,  25  Vt.  465 
[60  Am.  Dec.  283],  the  plaintiff  claimed  damages  upon  the 
ground,  among  others,  that  the  defendants  had  made  an  excava- 
tion for  their  railroad  so  near  to  the  line  of  the  plaintiff's  land 
that  a  part  of  his  soil  had  fallen  away.    The  court  adopted  the 
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distmction  taken  by  BoUe,  and  held  that  the  plaintiff  was  en- 
titled to  recover.  They  say  the  injury  is  in  depriving  the  owner 
of  a  portion  of  his  soil,  to  which  his  right  is  absolute. 

In  Farrand  v.  Marshall,  19  Barb.  380,  an  injunction  had  been 
granted  in  equity,  to  restrain  the  defendant  from  removing  the 
earth  adjacent  to  the  plaintiff's  land,  for  the  purpose  of  making 
brick,  and  thus  withdrawing  the  natural  support  of  the  plain- 
tiff's soil,  and  permitting  it  to  sink  down  and  slide  away.  A 
motion  to  dissolve  the  injunction  was  denied  by  Harris,  J.  In 
delivering  the  opinion  he  said :  "The  right  to  lateral  support 
must  be  regarded  as  an  incident  to  the  land.  It  is  a  right  of 
property  necessarily  and  naturally  attached  to  the  soil."  In 
this  case,  it  appeared  that  the  plaintiff's  land  was  a  city  lot  upon 
high  ground,  and  that  the  defendant  was  making  his  excavation 
to  the  depth  of  fifty  feet,  for  purposes  to  which  such  lands  are 
not  usuaUy  applied. 

The  only  judicial  opinion  which  I  have  met  with  in  conflict 
with  this  weight  of  authority  will  be  found  in  Radcliff's  Eafrs 
V.  Mayor  of  Brooklyn,  4  N.  Y.  202  [53  Am.  Dec.  357].  Mr.  Jus- 
tice Bronson,  in  delivering  the  opinion  of  the  court  of  appeals 
of  New  York  in  that  case,  assailed  the  doctrine  with  his  accus- 
tomed vigor  and  force  of  argument,  and  denied  that  it  was  law. 
It  seems,  however,  from  a  statement  in  Farrand  v.  Marshall,  19 
Barb.  384,  that  this  part  of  the  opinion  was  not  the  opinion  of 
the  court,  and  it  certainly  was  not  the  point  at  issue  in  the 
cause,  nor  necessarily  involved  in  the  decision. 

In  a  note  of  the  accurate  and  critical  American  editors  to 
Broion  v.  Windsor,  1  Cromp.  &  J.  29,  it  is  said:  "  This  cautious 
suggestion  [of  Bolle,  2  Boll.  Abr.  564]  is  magnified  by  Lord 
Campbell,  C.  J.,  in  Humphries  v.  Brogden,  12  Ad.  &  EL,  N.  S., 
739,  into  an  authority  for  the  principle  that  though  there  is  not 
a  right  of  lateral  support  for  buildings,  there  is  a  right  of  lateral 
support  to  soil  from  the  adjoining  soil,  which  is  a  right  of  prop- 
erty passing  with  the  soil.  In  that  laborious  opinion.  Lord 
Campbell  appears  quite  to  misunderstand  the  meaning  of  Bolle, 
and  to  import  into  the  English  law  a  doctrine  which  has  no 
rightful  existence  there.  The  true  principle  to  be  gathered  from 
the  passage  in  Bolle  is,  that  the  owner  of  soil  owes  no  sup- 
port to  either  the  soil  or  the  buildings  of  his  neighbor;  but  that 
in  excavating  his  own  soil  he  has  no  right  to  rob  his  neighbor 
of  soil  that  belongs  to  him;  and  therefore,  if  he  brings  down 
his  neighbor's  soil  into  the  cavity  which  he  has  made  in  his  own, 
he  is  responsible  to  him  for  the  value  of  the  soil  which  he  has 
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thus  abstracted."  There  may  be  consequences  resulting  from 
the  doctrine  that  the  right  to  lateral  support  from  the  adjoin- 
ing land  is  a  right  of  property,  which  will  require  it  to  be 
adopted  with  some  qualifications.  But  in  the  absence  of  any 
such  right,  it  is  difficult  to  perceive  bow  the  party  removing  the 
adjacent  soil  can  possibly  be  regarded  as  a  wrong-doer,  or  be 
held  liable  in  damages  for  the  consequences  of  the  act.  If  the 
soil  removed  belongs  to  the  defendent,  and  the  plaintiff  has 
no  right  to  require  that  it  should  remain  undisturbed,  as  far  as 
may  be  necessary  to  support  his  soil,  upon  what  principle  is  it 
that  the  diQfendant  can  be  held  accountable  for  the  fall  of  the 
plaintiff's  soil? 

The  decided  weight  of  authority  and  sound  principle  concur 
in  support  of  the  position  that  there  is  incident  to  land  in  its 
nat\iral  condition  a  right  to  support  from  the  adjoining  land; 
and  that  if  the  land  sinks  or  falls  away  in  consequence  of  the 
removal  of  such  support,  the  owner  is  entitled  to  damages  to  the 
extent  of  the  injury  sustained. 

The  measure  of  damages  in  such  case  is  not  what  it  will  cost 
to  restore  the  lot  to  its  former  situation,  or  to  build  a  wall  to 
support  it,  but  what  is  the  lot  diminished  in  value*  by  reason  of 
the  acts  of  the  defendant.  It  will  frequently  happen  that  the 
subsidence  of  land  in  a  city,  occasioned  by  the  grading  of  ad- 
joining lots,  thus  bringing  the  surface  nearer  to  the  grade  of 
the  street,  will  but  slightly  diminish  its  real  value^  The  only 
true  criterion  of  damages,  therefore,  is  the  diminution  in  the 
value  of  the  lot.  How  far  the  injury  resulted  from  the  acts  of 
the  defendant,  and  how  far  it  was  occasioned  by  others,  is  a 
question  of  fact  for  a  jury. 

In  examining  the  plaintiff's  right  to  damages  for  the  injury 
done  to  his  land,  we  have  assumed  that  the  wrongful  acts  were 
done  by  the  defendant,  or  by  his  direction.  It  remains  to  in- 
quire whether  the  defendant  is  legally  responsible  for  the  acts 
which  occasioned  the  injury.  It  is  a  conceded  principle  that  if 
the  injurious  acts  were  done  by  the  defendant,  or  by  his  direc- 
tion, or  by  persons  in  his  employ,  he  is  personally  responsible. 

The  acts  were  not  done  by  the  defendant  himself,  nor  by  per- 
sons acting  under  his  immediate  direction  or  for  his  personal 
benefit.  The  work  was  done  for  the  city  of  Trenton.  It  was 
done  under  the  immediate  direction  and  superintendence  of  the 
street  commissioner,  an  officer  appointed  by  the  common  coun- 
cil. It  was  done  by  laborers  employed,  directed,  %nd  controlled, 
BO  far  as  appears,  exclusively  by  the  street  commissioner,  and 
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who  were  neither  employed,  paid,  nor  controlled  by  the  defend- 
ant. The  defendant  was  chairman  of  the  street  committee,  un- 
der whose  direction  the  work  upon  the  streets  was  done,  and 
whose  business  it  was  to  procure  gravel  for  the  streets.  In 
performance  of  this  duty,  the  defendant  purchased  gravel  of 
McCall,  for  the  use  of  the  city,  and  directed  the  commissioner 
to  go  upon  McOall's  lot  to  procure  it  whenever  wanted  for  the 
use  of  the  city.  This  general  direction  was  given  several 
months  before  the  injury  was  sustained  by  the  plaintiff,  and  at 
a  time  when,  so  far  as  appears,  and  as  may  be  presumed,  the 
gravel  could  have  been  procured  without  prejudice  to.  the  plain- 
tiff's rights.  It  cannot  be  assumed  thai  in  giving  a  direction, 
in  itself  perfectly  lawftd,  the  defendant  authorized  or  directed 
the  work  to  be  done  in  an  unlawful  manner  or  to  an  unlawful 
extent.  The  defendant  neither  commanded  an  illegal  act  to  be 
done  nor  co-operated  in  doing  the  act  which  occasioned  the  in- 
jury. The  relation  of  master  and  servant  must  subsist  between 
the  defendant  and  those  by  whose  instrumentality  the  work  was 
done  in  order  to  render  the  defendant  liable.  But  the  laborers 
were  not  his  instruments.  As  has  been  said,  they  were  neither 
selected,  employed,  paid,  nor  controlled  by  him.  They  were 
neither  his  servants  in  fact  nor  in  law.  He  cannot,  therefore, 
be  liable  for  their  acts:  1  Parsons  on  Contracts,  86,  90;  Laugher 
V.  Pointer,  5  Bam.  &  Cress.  647. 

The  defense  is  competent  und«r  the  general  issue.  It  con- 
sists not  in  a  special  justification  of  the  acts  complained  of,  but 
in  a  denial  of  the  defendant's  liability. 

The  circuit  court  should  be  advised  accordingly. 

Elmeb,  J.  The  first  question  to  be  determined  in  this  case  is, 
whether  the  plaintiff  has  a  right  of  action,  upon  the  facts  stated, 
against  any  one,  for  the  injury  complained  of.  As  to  this,  I  think 
there  can  be  no  doubt  that  the  owner  of  the  soil  has  a  right  to 
the  natural  support  of  the  soil  of  the  adjacent  close,  so  that  if 
that  close  is  so  dug  upon  as  to  remove  that  support,  the  person 
who  does  this  is  responsible  for  the  damage :  Wyait  Y.Harrison,  8 
Barn.  &  Adol.  871;  Harris  v.  Ryding,  5  Mee.  &  W.  60;  Peyton  v. 
Mayor  of  London,  9  Bam.  &  Cress.  725;  Dodd  v.  Holme,  1  Ad.  &  El. 
493;  Jeffries  v.  WiUiams,  1  Eng.  L.  k  Eq.  434;  Thurston  v.  Han-- 
cock,  12  Mass.  220  [7  Am.  Dec.  57] ;  Panton  v.  Holland,  17  Johns. 
92  [8  Am.  Dec.  369];  Runnels  v.  BuUen,  2  N.  H.  534;  ShHeve  v. 
Stokes,  8  B.  Mon.  453  [48  Am.  Dec.  401]. 

The  case  turns  upon  the  second  question  submitted  to  us, 
namely,  Is  the  defendant  liable  for  the  injury  complained  of? 
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He  was  the  chairman  of  the  street  committee  of  the  common 
council  of  the  city  of  Trenton,  and  the  case  states  that  all  the 
work  upon  the  streets  is  done  under  their  direction.  It  is  a 
part  of  their  business  to  procure  gravel  for  the  streets,  and  the 
defendant  purchased  of  McCall,  for  the  use  of  the  city,  gravel 
to  be  dug  out  of  his  gravel-pit  adjoining  the  plaintiff's  land, 
and  he  ordered  the  street  commissioner  to  go  upon  the  McCall 
lot  to  procure  gravel  whenever  it  was  wanted.  The  excavation 
which  occasioned  the  plaintiff's  land  to  fall  in  was  done  under 
this  order,  by  laborers  employed  by  and  under  the  immediate 
direction  of  Scattergood,  the  street  commissioner.  It  not  being 
stated  that  it  was  necessary,  in  order  to  procure  the  gravel  re- 
quired, to  go  so  near  the  plaintiff's  line  as  to  injure  him,  or 
that  the  defendant  was  present  when  the  excavation  was  made, 
or  that  he  in  any  way  participated  in  or  sanctioned  the  wrong- 
ful acts  of  the  workmen,  if  he  is  liable  for  what  they  did,  it 
must  be  on  the  principle  that  the  workmen  were,  at  the  time, 
acting  as  his  servants,  so  that  he  was  bound  to  direct  them 
aright. 

A  master  is  responsible  for  the  tortious  acts  of  his  servant 
which  were  done  in  his  service.  This  responsibility  grows  out 
of,  is  measured  by,  begins  and  ends  with,  his  control  over  them. 
If  it  is  his  duty  to  control  them  in  what  they  do,  he  is  respon- 
sible for  his  neglect.  But  where  workmen  do  not  stand  in  such 
relation  to  the  person  sought  to  be  charged  as  to  make  it  his 
duty  to  control  them,  they  are  not  his  servants,  and  he  is  in  no 
wise  responsible  for  their  acts,  except  in  some  cases  where,  by 
subsequently  adopting  and  sactioning  those  acts,  he  renders 
himself  legally  a  participator  in  them.  Hence,  it  has  been  held 
by  a  series  of  decisions  in  England,  overruling  some  of  earlier 
date,  that  an  owner,  or  principal  contractor,  or  master  work- 
man, is  not  responsible  for  damage  occasioned  by  the  wrong- 
ful acts  of  persons  employed  by  a  subcontractor  or  under-work- 
man,  or  by  a  person  carrying  on  a  distinct  independent 
employment,  because  they  were  not  his  servants,  and  did  not  act 
for  him,  but  for  their  immediate  employer:  Laxigher  v.  Pointer^ 
5  Bam.  &  Cress.  547;  RapsouY.  CubiU,  9  Mee.  &  W.  710;  MUligan 
V.  Wedge,  12  Ad.  &E1. 787;  Allen  v.  Eayward,  7  Ad.  &E1.,N.  S., 
959;  Peachey  v.  Rowland,  16  Eng.  L.  &  Eq.  442.  There  are 
American  cases  of  an  earlier  date  which  follow  the  earlier 
English  cases,  and  carry  the  liability  of  the  owner  or  principal 
contractor  somewhat  further:  Lowell  v.  Boston  dk  Lowell  R.  R. 
Co.,  23  Pick.  24  [34  Am.  Dec.  33];    Mayor  of  New  York  v. 
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Bailey,  2  Denio,  433.  But  none  of  them  are  like  this  case. 
The  street  commissioner  was  not  appointed  by  or  responsible 
to  the  committee,  but  to  the  common  council  who  appointed 
them  both.  Their  duties  were  plainly  distinct.  The  statement 
in  the  case,  that  all  the  work  done  in  the  streets  is  done  under 
the  direction  of  the  committee,  can  mean  no  more  than  that  it 
is  their  province  to  decide  what  streets  need  r^ipair,  to  direct  the 
general  mode  of  doing  it,  to  provide  suitable  materials,  and  to 
devolve  on  the  commissioner  the  oversight  of  the  details  which 
properly  belong  to  him.  The  commissioner  was  not  selected  by 
the  committee  as  the  smtable  persoa  to  do  this  on  their  behalf, 
but  he  did  it  as  a  distiirot  independent  officer  of  the  municipal 
corporation.  He  was  in  no  sense  the  agent  or  the  servant  of 
the  committee,  and  they  were  therefore  neither  responsible  for 
what  he  or  his  workmen  did,  nor  for  what  he  or  they  neglected 
to  do.  The  defendant  did  nothing  but  purchase  a  right  to  dig 
gravel  in  a  proper  manner,  and  to  order  it  to  be  so  dug.  What- 
ever may  be  the  liability  of  the  street  commissioner  or  of  the  city 
itself,  as  to  which  no  opinion  is  meant  to  be  intimated,  he  had 
nothing  to  do  with  the  subsequent  proceedings. 

It  would  be,  in  my  opinion,  exceedingly  detrimental  to  the 
public  service  to  hold  an  individual,  situate  as  the  defendant 
was,  personally  responsible  for  the  tortious  acts  of  workmen 
employed  by  an  officer  charged  with  that  special  duty,  and  I 
should  be  sorry  to  find  the  law  to  be  so.  Every  member  of  the 
common  council  of  the  city  might  be  just  as  well  involved  in  a 
similar  liability.  The  committee,  for  the  sake  of  convenience, 
was  for  the  time  substituted  in  their  place,  and  acted  on  their 
behalf.  Who  would  fill  such  a  station  if  such  consequences  are 
to  follow  ?  Certainly  no  one  who  had  any  responsibility  to  put 
io  danger. 

In  the  case  of  Nicholson  v.  Mounseyy  15  East,  384,  the  captain 
of  a  sloop  of  war  was  sued  for  damages  alleged  to  be  done  by 
carelessly  running  down  another  vessel  at  a  time  when  he  was 
not  on  deck,  and  when  it  was  not  his  duty  to  be  there,  but  that 
of  the  first  lieutenant,  who  actually  had  charge  of  the  sloop. 
The  court  held  that  the  captain  did  not  stand  in  the  situation  of 
an  ordinary  master  of  a  vessel,  not  having  the  appointment  of 
the  officers  and  crew,  and  not  responsible  for  their  acts.  So  it 
may  be  said  here  the  defendant  did  not  appoint  the  street  com- 
missioner, nor  had  he  any  right  to  employ  or  to  interfere  with 
the  workmen  engaged  by  him.  Both  the  defendant  and  the 
commissioner  were  the  common  servants  of  the  ciiy ,  having  each 
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their  seyeral  duties,  and  neither  was  the  servant  nor  in  the  em- 
ployment of  the  other.  The  case  of  Duncan  v.  Findlater,  6  CI. 
&  Fin.  894,  is  more  like  the  present  than  any  other  I  have  met 
with.  There  it  was  held  by  the  house  of  lords  that  the  trustees 
under  a  public-road  act  were  not  responsible  for  an  injury  occa- 
sioned by  the  negligence  of  the  men  employed  by  their  surveyor 
in  making  or  rep^^ng  the  road  in  accordance  with  their  general 
directions,  the  men  not  being  in  the  situation  of  servants  to  the 
trustees. 

Eeference  was  made  by  coui^sel  on  both  sides  to  a  class  of 
cases  where  public  officers  .were  not  held  responsible  for  the 
consequences  of  their  own  acts  or  of  the  acts  of  their  workmen 
or  servants,  not  done  arbitrarily,  carelessly,  or  oppressively,  but 
in  the  performance  of  their  duty:  The  Governor  etc.  T.  Mere- 
dUh,  4  T.  B.  794;  Sutton  v.  Clarke,  6  Taunt.  29;  Hall  v.  SmiUi,  2 
Bing.  156;  BouUon  v.  Crowther,  2  Barn.  &  Cress.  703.  But  these 
cases  are  not  applicable.  They  were  cases  where  the  officers  had 
the  specific  duty  or  the  special  authority  to  do  the  very  act  com- 
plained of,  and  where  they  did  it,  in  fact,  either  themselves  or 
by  workmen  by  them  employed.  In  this  case,  it  was  not  re- 
quired of  the  committee  or  of  the  commissioner  to  get  gravel  in 
a  particular  place,  nor  was  the  doing  so  indispensable  to  the 
performance  of  their  particular  duties.  If  the  defendant  had 
done  the  illegal  acts  complained  of,  he  would  have  been  account- 
able for  the  consequences.  But  as  they  were  done  neither  by 
him  nor  by  workmen  in  his  employ  and  under  his  control,  but 
by  persons  who  were  strangers  to  him,  he  is  not  responsible  for 
them,  and  the  plaintiff  was  rightly  nonsuited. 

^Ybedenbuboh,  J.,  concurred. 
Order,  that  the  circuit  court  be  advised  accordingly. 

Lateral  Suppobt. — ^For  doctrines  relative  to  this  subject,  and  damages  to 
buildiDgs  and  other  improvemeuts  on  land  caused  by  excavations  on  adjacent 
lands,  see  Thurston  v.  Hancock,  7  Am.  Dec  57,  and  exhaustive  note  thereto 
discussing  these  questions;  Jxuala  v.  Holbrook,  25  Id.  524,  and  collected  cases 
in  note  to  same  627;  Rkhardwri  v.  Vermont  Cent,  R,  R,  Co.,  60  Id.  283,  and 
note  to  same  289. 

LiABiLiTV  OF  Principal  or  Master  for  Acts  of  Aosirr  or  SERVAmr: 
Steamboat  Co.  v.  Honsatonic  R.  R.  Co.,  63  Am.  Dea  154,  and  notes  161; 
Moir  V.  Hopkins,  Id.  312,  and  extended  note  to  same  315;  BUu-k  v.  CarrolUon 
R.  R.  Co.,  Id.  586,  and  note  589;  HUliard  v.  Richardson,  Id.  743;  note  to  Oil- 
lenvjoter  v.  if.  d&  /.  R,  R.  Co.,  61  Id.  108;  and  exhaustive  note  to  Hagan  v. 
Providence  etc.  R.  R.  Co.,  62  Id.  379,  on  liability  of  principal  or  master  in  ex 
emplary  damages  for  act  of  agent  or  servant. 
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Emploteb  is  50T  Generallt  Liable  fob  Acts  of  Indepb^dent  Con- 
tractor: See  note  to  Billiard  v.  Richardaon^  63  Am.  I>ec  757,  containing 
references  to  collected  cases  on  the  subject.  • 

The  FRXsrciPAi*  case  was  cited  in  Ctiff\.  Newark  S  N,  F.  R.  R,  Co.^  35 
K.  J.  L.  22,  to  the  point  that  the  rale  is  now  firmly  established  that  where 
the  owner  of  lands  undertakes  to  do  a  work  which  in  the  ordinary  mode  of 
doing  it  is  a  nuisance,  he  is  liable  for  any  injuries  which  may  result  from  it  to 
third  persons,  though  the  work  is  done  by  a  contractor  exercising  an  indepen- 
dent employment  and  employing  his  own  servants.  But  when  the  work  is 
not  in  itself  a  nuisance,  and  the  injury  results  from  the  negilence  of  such  con- 
tractor or  his  servants  in  the  execution  of  it,  the  contractor  alone  is  liable,  un- 
less the  owner  is  in  default  in  employing  an  unskillful  or  improper  person  as 
ilie  contractor.  And  in  the  same  case,  p.  24,  the  language  of  the  principal 
one  relative  to  the  "  master's  responsibility  for  the  tortious  acts  of  his  ser- 
vant," etc.,  was  quoted. 
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Wood  v.  Chapin. 

{13  Nbw  Tobk  (8  Kbbnaiv),  609.] 

Deed  is  Valid  between  Parties  vtithout  Attestation  or  Acknowl- 
edgment. 

Appointment  of  Trustees,  itnder  New  York  Absent  and  Absconding 
Debtor's  Act,  is  conclusive  evidence  that  the  steps  leading  to  the 
appointment  were  regular,  provided  jurisdiction  of  the  Droceeding  is 
shown. 

Fboceedings  against  Absent  or  Absconding  Debtor  are  not  Vitiated 
OR  Conveyance  of  his  Property  by  Trustees  Invaudated,  by  the 
failure  of  the  officer  before  whom  the  proceedings  were  had  to  file  his 
report  within  the  statutory  time,  or  by  the  failure  of  the  trustees  to  re- 
cord their  appointment  within  the  statutory  time;  for  the  statute  is  di- 
rectory merely. 

Trxtstees  Appointed  under  New  York  Absent  and  Absconding  Debt- 
or's Act  take  title  to  his  property — ^not  a  mere  power  to  convey — and 
their  title  dates  from  thu  first  publication  of  notice. 

To  CJonstitute  Good  Conveyance  by  Way  of  Bargain  and  Sale,  there 
must  be  a  valuable  consideration  expressed  in  the  deed,  or  proved 
independently  of  it;  and  where  it  is  expressed,  it  is  conclusive.  Per 
Denio,  C.  J. 

Bona  Fide  Purchaser  of  Land  for  Valuable  Consideration  withoft 
Notice  of  prior  unrecorded  deeds  who  records  his  deed  first  is  protected, 
though  his  grantor  purchased  with  notice  thereof. 

Recital  in  Deed  Acknowledging  Payment  of  Consideration  Money 
is  presumptive  evidence  that  the  grantee  is  a  purchaser  for  a  valuable 
consideration,  under  the  recording  acts. 

Purchaser  with  Notice  of  Prior  Unrecorded  Deeds  is  Protected  by 
the  recording  act  nevertheless,  if  he  purchased  from  one  who  was  so  pro- 
tected. 

Purchaser  of  Land  under  Judicial  Proceeding  Instituted  by  Him- 
self for  the  recovery  of  his  debt  is  a  bona  Jidt  purchaser  for  a  valuable 
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consideration,  within  the  recording  acts,  thongh  the  whole  purchase  price 
is  applied  upon  the  debt,  and  no  new  consideration  is  paid  except  the 
expenses  of  the  proceedings. 

All  Convkyances  in  Chain  of  Title  moM  Former  Owner  need  not  be 
recorded  in  order  to  protect  bona  jide  purchaser  whose  deed  is  first  re- 
corded against  prior  unrecorded  conveyances  from  such  owner. 

To  Constitute  Bona  Fide  Pcbchaseb  within  Meaning  of  Recording 
Act,  the  purchaser  must,  before  he  receiyes  notice  of  the  prior  unrecorded 
deed,  have  advanced  some  new  consideration,  or  relinquished  some  se- 
curity for  a  pre-existing  debt  due  to  him;  and  the  mere  receiving  a  con- 
veyance in  payment  of  a  pre-existing  debt  is  not  enough. 

Appeal  from  a  judgment  in  favor  of  plaintiff  in  an  action  of 
trespass  to  lands.  Both  parties  claimed  title  under  a  former 
owner  named  Helm.  Helm  had  conveyed  to  Fitzhugh,  from 
-whom  one  Smith  acquired  title;  a^d  Smith's  title  was  sold  by  his 
trustees,  under  the  absent  and  absconding  debtor's  act,  to  the 
plaintiff.  But  Helm's  deed  to  Fitzhugh  was  not  witnessed  or 
acknowledged,  and  defendant  contested  its  validity  on  that 
g^und,  and  also  disputed  the  sufficiency  of  the  record  intro- 
duced of  the  appointment  of  trustees  of  Smith.  Defendant 
further  showed  that  Helm  had  given,  for  a  valuable  considera- 
tion, to  Leland  and  Skinner,  a  general  power  of  attorney, 
coupled  with  an  interest,  to  manage  all  his  lands,  and  justified 
entering  the  lands  in  question  and  cutting  and  removing  tim- 
ber, by  virtue  of  authority  from  them.  Whether  the  title  by 
deed  to  Smith,  and  sale  by  his  trustees,  or  that  of  Leland  and 
Skinner,  was  the  better  one,  was  the  question  in  controversy. 

Z,  A.  Leland^  for  the  appellant. 

Samwd  Beardsley,  for  the  respondent. 

By  Court,  Denio,  C.  J.  The  question  presented  in  this  case 
is  strictly  one  of  legal  title.  The  plaintiff  deduced  a  good 
paper  title  from  William  Helm,  who  is  admitted  to  have  been 
the  owner  in  fee  of  the  premises,  unless  one  or  more  of  the  ob- 
jections interposed  by  the  defendant  to  the  evidence  are  well 
taken. 

1.  The  deed  from  Fitzhugh  was  not  acknowledged,  and  there 
was  no  subscribing  witness  to  it,  and  consequently  it  had  never 
been  recorded.  It  is  urged  that  this  defect  rendered  it  void:  1 
R.  S.  738,  sec.  137.  It  was,  however,  effectual  to  transfer  title 
as  between  the  parties  to  it.  It  would  be  invalid  as  against  a 
subsequent  purchaser  from  or  an  incumbrancer  under  Helm. 
But  the  defendant  does  not  occupy  such  a  position. 

2.  The  plaintiff  claims  to  have  acquired  the  title^of  Smith  by 
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means  of  a  proceeding  under  the  statute  respecting  non  resident 
debtors,  and  the  regularity  of  that  proceeding  is  questioned. 
The  plaintiff  proved  the  application  and  oath  of  witnesses  re- 
quired by  the  statute,  the  order  for  the  publication  of  notice  to 
creditors,  and  the  fact  of  such  publication:  2  B.  S.  2,  sees.  202- 
206.  He  also  gave  in  evidence  the  appointment  of  trustees, 
and  proved  that  they  took  the  oath  prescribed  by  the  statute. 
The  first-mentioned  papers  were  sufficient  to  show  jurisdiction 
in  the  officer,  and  the  act  declares  that  the  trustees  taking  such 
oath  shall  be  deemed  vested  with  all  the  estate,  real  and  personal, 
of  the  debtor,  from  the  first  publication  of  the  notice  to  him:  1 
Id.  41 ,  sec.  6.  It  is  also  declared  that  the  appointment  of  trustees 
shall  be  conclusive  evidence  that  the  debtor  therein  named  was 
a  concealed,  absconding,  or  non-resident  debtor,  and  that  the 
said  appointment  and  all  the  proceedings  previous  thereto  were 
regular:  Id.  13,  sec.  62.  It  has  been  held  that  this  language 
must  be  qualified  by  a  condition  that  the  case  is  one  in  which 
the  officer  had  acquired  jurisdiction :  Van  Alsfyne  v.  Enoine,  11 
N.  Y.  331,  and  cases  cited.  Jurisdiction  being  shown  in  this 
case,  we  are  bound  to  hold  that  the  appointment  of  trustees 
furnishes  conclusive,  that  is,  incontrovertible,  evidence  that  all 
the  other  proceedings  were  in  accordance  with  the  statute,  and 
that  all  the  property  of  which  the  debtor  was  seised  and  pos- 
sessed at  the  time  of  the  first  publication  of  the  notice  was  by 
operation  of  law  vested  in  the  trustees.  It  was  the  duty  of  the 
trustees  to  have  caused  their  appointment  to  be  recorded  within 
one  month  after  it  was  made,  and  this  duty  they  neglected  to 
perform  until  nearly  three  months  after  the  time  it  should  have 
been  done.  But  the  object  of  this  provision  was  simply  to  per- 
petuate the  evidence  of  the  transaction,  and  it  cannot  be  pre- 
tended that  an  omission  in  this  respect  would  divest  the  title 
which  had  thus  been  acquired,  and  render  the  whole  proceed- 
ing nugatory.  The  original  appointment  of  trustees  was  given 
in  evidence;  and  should  it  be  held  that  a  record  made  out  of 
time  would  not  be  evidence,  it  would  not  affect  the  validity  of 
the  original  document.  The  same  remark  may  be  made  respect- 
ing the  report  of  the  judge.  If  the  officer  had  failed  altogether 
in  performing  this  duty,  it  would  not  divest  the  title  of  the  trus- 
tees :  Chauiauque  Bank  v.  Risley,  4  Denio,  454. 

3.  The  defendant's  counsel  insists  that  it  was  incumbent  upon 
the  plaintiff  to  prove  the  fact  of  a  sale  by  the  trustees  to  himself. 
The  trustees  being  clothed  with  the  title  to  the  land,  any  convey- 
ance by  them  which  would  by  the  common  law  pass  the  title 
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would  be  effectual  wherever  the  question  of  title  should  arise 
collaterally.  The  rule  would  be  different  if  they  had  possessed 
only,  a  x)Ower  to  sell  and  convey  the  premises,  for  in  such  cases 
all  the  formalities  required  by  law  must  in  general  be  observed, 
or  nothing  is  effected.  In  this  case  the  premises  were  shown  to 
have  been  advertised  for  sale  for  the  period  required  by  the 
statute,  and  the  conveyance  set  forth  that  due  notice  of  the  sale 
had  been  given,  and  that  the  plaintiff  became  the  purchaser  upon 
a  sale  at  auction.  We  do  not  say  that  the  recitals  are  evidence, 
but  if  it  were  essential  to  the  validity  of  the  conveyance  that  the 
purchase  should  have  been  made  at  auction,  we  are  of  opinion 
that  the  presumption  of  the  due  performance  of  official  duty 
would  be  prima  facie  sufficient  to  show  that  it  had  been  done. 
Where  a  levy  is  necessary  in  order  to  give  a  sheriff  authority  to 
sell  real  estate,  the  court  will  presume  it  to  have  been  made  where 
it  is  found  that  he  has  sold  and  conveyed  the  land :  Jackson  v. 
Shaffer,  11  Johns.  613.  I  am  of  opinion  that  the  plaintiff  made 
out  &  prima  facie  case  showing  title  in  himself. 

The  defendant  attempted  to  show  title  out  of  the  plaintiff  and 
in  Z.  A.  Leland,  under  whom  he  entered  and  cut  the  timber. 
The  most  favorable  view  for  the  defendant  which  can  be  taken 
of  the  instrument  given  in  evidence  by  him  is  to  consider  it  a 
conveyance  of  an  undivided  half  of  all  Helm's  property,  and 
an  equitable  mortgage  of  the  other  half  to  secure  any  future 
advances  which  Leland  and  Skinner  might  see  fit  to  make. 
It  would  clearly  be  a  conveyance  of  an  undivided  moiety  of 
Helm's  property,  but  for  the  want  of  a  consideration.  But  no 
consideration  was  expressed  in  the  paper,  and  none  was  proved 
outside  of  it.  Leland  and  Skinner  did  not  undertake  to-advance 
anything.  They  did  not  execute  the  deed,  and  there  are  no  ex- 
pressions in  it  by  which  they  were  bound  to  do  anything  in  con- 
sequence of  their  acceptance  of  it,  or  which  would  have  amounted 
to  a  covenant  on  their  part  if  they  had  executed  it;  and  there 
was  no  collateral*  agreement,  verbal  or  written,  by  which  they 
undertook  to  advance  anything  to  Helm  or  to  do  anything  for 
him.  If  the  deed  had  any  operation ,  it  was  by  way  of  bargain  and 
sale  under  the  statute  of  uses.  No  livery  of  seisin  is  pretended 
to  have  been  given,  and  there  was  no  such  relationship  between 
the  parties  as  is  necessary  to  support  a  covenant  to  stand  seised. 
A  bargain  and  sale  before  the  statute  of  uses  rested  on  the  good- 
ness of  the  consideration,  and  hence  it  was  that  a  consideration 
became  the  great  point  upon  which  deeds  of  conveyance  .turned, 
which  were  invented  after  the  statute  in  order  to  raise  and  con- 
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vey  uses:  Reeves's  Hist.  Eng.  Law,  1G2, 163,  353,  355;  Bec'or  of 
Chedingion's  Case,  1  Co.  154;  Wisemayi's  Case,  2  Id.  15;  Shep. 
Touch.,  c.  10,  p.  5.  It  is  perfectly  well  settled  in  this  state, 
that  to  constitute  a  good  conveyance  by  way  of  bargain  and  sale 
there  must  be  a  valuable  consideration  expressed  in  the  deed,  or 
proved  independently  of  it.  If  one  is  expressed,  no  proof  of  its 
actual  payment  need  be  given,  and  it  cannot  be  controverted  by 
evidence,  and  it  is  sufficient,  though  the  amount  be  merely  nom- 
inal: JacksonY.  Alexander,  3  Johns.  484  [3  Am.  Dec.  517];  Jack- 
son  V.  Fish,  10  Id.  456;  Jackson  v.  Florence,  16  Id.  47;  Jackmn 
V.  Sebring,  Id.  515  [8  Am.  Dec.  357];  Jackson  v.  Cadwell,  1  Cow. 
622.  It  is  no  doubt  true  that  the  insertion  of  a  consideration  has 
become  a  mere  ceremonial  observance.  It  is,  however,  a  form 
required  by  law  where  there  is  no  evidence  of  an  actual  consid- 
eration, and  we  have  no  more  right  to  dispense  with  it  than  with 
any  other  legal  requirement.  I  am  of  opinion,  therefore,  that  the 
deed  was  void  for  want  of  a  consideration.  It  was  executed  be- 
fore the  enactment  of  the  revised  statutes,  and  we  are  not  there- 
fore called  upon  to  consider  the  effect  of  the  provision  which  the 
legislature  has  made  respecting  grants  of  freehold  estates:  1  B. 
S.  738,  sees.  136,  137. 

But  whatever  might  have  been  the  effect  of  the  deed  to  Leland 
and  Skinner  at  the  common  law,  I  am  of  opinion  that  it  has 
become  invalid  as  against  the  plaintiff  by  the  operation  of  the 
recording  acts.  Helm,  thesourceof  title,  conveyed  toFitzhugh, 
and  he  conveyed  to  Thornton.  Neither  of  these  grantees  could 
hold  the  land  against  the  prior  grantees  of  Helm,  for  the  former 
had  knowledge  of  the  prior  deed,  and  the  latter  did  not  cause 
his  deed  to  be  recorded.  But  Thornton  conveyed  to  Smith  for 
a  pecuniary  consideration,  expressed  in  the  deed,  and  acknowl- 
edged to  have  been  paid;  and  Smith  put  his  deed  on  record. 
Smith  was  not  prejudiced  by  the  knowledge  which  Fitzhugh 
had  of  the  conveyance  to  Leland  and  Skinner.  If  one  affected 
with  notice  conveys  to  another  without  notice,  the  latter  is  as 
much  protected  as  if  no  notice  to  either  had  ever  existed:  Jack- 
son  V.  Given,  8  Johns.  137  [5  Am.  Dec.  328];  VarickY.  Briggs, 
6  Paige,  323,  329.  Smith  acquired  Fitzhugh's  title,  by  means 
of  the  conveyance  of  the  latter  to  Thornton  and  of  Thornton's 
conveyance  to  him,  as  effectually  as  though  Fitzhugh  had  con- 
veyed directly  to  Smith.  It  was  unnecessary  for  the  plaintiff  to 
prove  that  Smith  paid  a  consideration.  The  acknowledgment 
in  the  deed  of  the  payment  of  a  consideration  is,  uncontradicted, 
sufficient  evidence  of  the  fact  of  such  payment:  Jackson  v.  Ho 
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Ch&mey,  7  Cow.  360  [17  Am.  Dec.  521].  If  Smith  acquired  a 
good  title  against  Lel^nd  and  Skinner  by  virtue  of  the  recording 
acts,  as  I  have  shown  he  did,  the  plaintiff  would  be  entitled  to 
protection,  though  he  had  purchased  with  full  notice  of  the 
prior  deed.  It  is  not  material,  therefore,  to  consider  whether 
the  plaintiff's  purchase,  under  the  attachment  proceedings  insti- 
tuted by  himself,  constituted  him  a  bona  fide  purchaser,  within 
the  construction  which  has  been  given  to  the  recording  acts.  It 
is  enough  that  the  purchase  from  the  trustees  gave  him  the  title 
which  Smith  had.  Smith's  title  being  perfect  against  Leland 
and  Skinner,  the  plaintiff,  being  clothed  with  that  title,  can  hold 
the  land  against  them:  Varick  v.  Briggs,  supra;  Jackson  v.  J/c- 
Chesney,  supra.  1  am  moreover  of  opinion  that  a  purchaser 
under  judicial  proceedings  instituted  by  himself,  though  the 
purchase  be  made  on  account  of  the  debt  for  the  recovery  of 
which  the  proceedings  were  had,  is  a  bona  fide  purchaser  within 
the  statute.  The  legal  expenses  necessarily  incurred,  which 
have  to  be  advanced  by  the  party  promoting  the  proceeding,  are 
something  in  addition  to  the  existing  debt  which  the  purchaser 
has  parted  with  as  a  consideration  for  the  conveyance  which  he 
receives. 

If  these  views  are  correct,  the  case  was  properly  disposed  of 
in  the  supreme  court,  and  the  judgment  appealed  from  should 
be  afKrmed. 

CoHSTOGK,  J.  The  defendant  committed  the  trespasses  com- 
plained of,  claiming  under  a  contract  for  the  purchase  of  the 
land  from  Leland,  dated  March  4, 1848.  Assuming  that  the  in- 
struments executed  by  Helm  to  Leland  and  Skinner  on  the  thir- 
tieth of  November,  1825,  conveyed  to  them  a  title,  or  an  inter- 
est (Leland  having  afterwards  purchased  of  Skinner),  then  the 
question  arises  whether  the  plaintiff  is  protected  in  his  title  under 
the  recording  act  as  a  bona  fide  purchaser. 

Fitzhugh,  the  immediate  subsequent  grantee  of  Helm,  would 
not  be  protected  against  the  prior  unrecorded  grant  to  Leland 
and  Skinner,  for  the  reason  that  he  had  actual  notice  of  their 
title.  Neither  would  Thornton,  the  grantee  of  Fitzhugh,  be 
protected,  because  his  conveyance  was  never  duly  recorded.  A 
Subsequent  purchaser  takes  no  benefit  under  the  recording  act 
unless  his  deed  is  first  recorded.  The  deeds,  however,  from 
Thornton  to  Smith,  and  from  the  trustees  of  Smith,  as  a  non- 
resident debtor,  to  the  plaintiff,  were  duly  recorded  before  the 
instruments  above  mentioned  from  Helip  to  Leland  and  Skin- 
ner.   The  plaintiff  has  therefore  complied  with  that  condition 


G8  Wood  u  Chapin.  [New  York, 

of  the  statute,  and  bis  title  must  prerail  against  Lelancl*s  un- 
less there  is  some  other  difficulty  in  the  way. 

There  is  no  difficulty  arising  out  of  any  actual  notice  of  the 
adverse  title.  The  notice  which  Fitzhugh,  th6  immediate 
grantee  of  Helm,  had,  does  not  affect  any  one  purchasing  under 
him  without  notice:  Jackson  v.  Elston,  12  Johns.  452;  Variek  v. 
Briggs^  6  Paige,  323;  Jackson  v.  Van  Valkenburgh,  8  Cow.  260; 
and  it  is  pretended  that  the  plaintiff  or  Smith,  whose  title  he 
has  acquired,  were  not  bona  fide  purchasers,  so  far  as  this  point 
is  concerned. 

It  is  said  that  all  the  conveyances,  from  Helm  down  to  the 
plaintiff,  must  be  recorded  before  the  prior  one  to  Leland  and 
Skinner,  in  order  to  bring  the  case  within  the  recording  act; 
and  inasmuch  as  the  deed  from  Fitzhugh  to  Thornton,  consti- 
tuting one  link  in  the  chain,  does  not  appear  on  the  records,  it 
is  insisted  that  Leland's  title  must  prevail.  It  is  true,  I  believe, 
that  under  the  statute  a  prior  recorded  deed  is  notice  only  to  a 
subsequent  purchaser  from  or  under  the  same  grantor,  and  con- 
sequently that  such  a  purchaser  only  is  within  the  protection  of 
the  statute  if  the  prior  deed  is  not  recorded:  Baynor  v.  Wilson, 
G  Hill,  4G9;  Murray  v.  Ballou,  1  Johns.  Ch.  566;  Stuyvesant  v. 
Ilally  2  Barb.  Ch.  151;  but  I  do  not  find  any  authority  for  pay- 
ing that  all  the  conveyances  in  the  chain  of  the  junior  title  must 
be  recorded,  when  the  last  grantee  asserting  such  title  is  him- 
self a  purchaser  in  good  faith,  and  has  his  own  deed  recorded 
in  due  time.  In  the  present  case,  the  plaintiff  not  only  traces 
his  title  in  fact  back  to  Helm,  the  common  source,  but  the  rec- 
ord shows  Helm  to  have  been  the  source,  although  one  of  the 
conveyances  in  the  series  is  not  recorded.  The  deeds  from  the 
trustees  of  Smith  to  the  plaintiff,  and  from  Thornton  to  Smith, 
which  were  duly  recorded,  both  describe  the  premises  as  con- 
veyed by  Helm  to  Fitzhugh,  and  by  Fitzhugh  to  Thornton  on 
the  fifteenth  of  September,  1835;  the  deed  to  Thornton  being 
the  one  not  on  record.  If,  therefore,  the  plaintiff  examined  the 
title  when  he  purchased,  the  record  would  carry  him  back  to 
Helm  as  the  origin.  The  plaintiff,  therefore,  I  have  no  doubt, 
must  be  regarded  as  a  subsequent  purchaser  under  the  same 
grantor  as  Leland,  and  having  first  recorded  his  own  deed,  he 
is  protected  both  by  the  letter  and  policy  of  the  act. 

But  a  subsequent  grantee,  to  entitle  himself  to  the  benefit  of 
the  statute,  must  not  only  buy  without  notice,  and  put  his  deed 
first  on  record,  but  he  must  also  purchase  for  a  valuable  con- 
sideration.   I  think  the  plaintiff  must  be  regarded  as  such  a 
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purchaser.  He  and  two  others  were  jointly  the  attaching  cred- 
itors of  Smith,  and  on  the  sale  of  the  premises  by  the  trustees,  he 
alone  was  the  bidder  and  buyer.  There  was  no  other  property 
attached  and  sold,  and  consequently  all  the  expenses  of  the  pro- 
ceeding were  payable  out  of  this  bid.  Beyond  that,  the  plaintiff 
either  paid  the  money  oyer  to  the  trustees,  or  applied  his  bid  in 
extinguishment  of  so  much  of  the  debt;  and  in  that  case  he  was 
of  course  accountable  to  his  associates  for  two  thirds  of  the 
amount.  His  relations  were  therefore  changed  by  the  transac- 
tion, and  he  must  be  deemed  a  purchaser  for  a  valuable  consid- 
eration. 

Some  objections  were  made  on  the  trial  to  the  validity  of  the 
proceedings  on  the  attachment  against  Smith,  under  which  the 
plaintiff  claims  title.  One  of  these  was,  that  the  appointment 
of  the  trustees  was  not  recorded  within  one  month  from  the 
time  it  was  made,  as  the  statute  requires:  2  R.  S.  12,  sec.  61. 
Another  was,  that  the  report  of  the  judge  before  whom  the  pro- 
ceedings were  had  was  not  made  and  filed  within  the  time  di- 
rected: Id.  13,  sec.  68.  These  statutes  are  directory  merely, 
and  the  omission  to  comply  with  them  strictly  does  not  vitiate 
the  proceedings.  Another  objection  was  that  the  attachment 
itself  was  not  shown.  But  the  judge's  report  of  the  proceedings 
recited  the  process  as  issued  by  him  in  due  form,  and  the  stat- 
ute declares  that  such  report  **  shall  be  conclusive  evidence  that 
the  proceedings  stated  therein  were  had"  before  the  officer. 
Such  being  the  effect  given  by  statute  to  the  report  of  the  judge, 
it  was  unnecessary  to  go  behind  it  for  proof  of  any  matter  therein 
Bet  forth.  Some  other  objections  were  mentioned,  but  they 
do  not  require  a  special  considemtion.  On  examination  of  the 
proceedings,  and  comparing  them  with  the  statutes  under  which 
they  t^ere  had,  there  appears  to  be  no  doubt  of  their  validity. 
The  point  was  made  on  the  trial  that  the  deed  from  Fitzhugh  to 
Thornton,  constituting  one  of  the  links  in  the  plaintiff's  title, 
was  void,  as  against  the  title  of  Leland,  on  the  ground  that  it 
was  not  duly  acknowledged,  and  had  no  attesting  witness.  The 
statute,  1  B.  S.  738,  sec.  137,  declares  that  a  deed  "not  so  at- 
tested shall  not  take  effect  as  against  a  purchaser  or  incum- 
brancer until  so  acknowledged."  Such  a  deed  is,  however,  gooil 
between  the  parties  to  it,  and  we  think  it  is  only  a  subsequent 
purchaser  or  incumbrancer  who  can  take  the  objection.  If  the 
formalities  of  attestation  or  acknowledgment  had  been  duly 
attended  to,  still  the  prior  conveyance  (if  such  ^'  f-ull  it)  to 
Leland  and  Skinner  would  prevail,  but  for  the  opci.^tK  n  of  the 
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recording  statute.  The  section  referred  to  clearly  implies  that 
the  deed  would  take  effect  against  a  purchaser  or  incumbrancer, 
if  acknowledged  or  attested;  but  as  such  could  not  be  the  effect 
as  against  a  prior  conveyance  or  incumbrance,  the  inference 
would  seem  to  be  plain  that  the  statute  has  no  application  to 
such  a  case. 

Some  other  questions  were  presented  on  the  argument,  but  if 
they  were  all  determined  in  the  defendant's  favor,  it  would  not 
change  the  result.  Under  the  views  which  have  been  stated, 
the  plaintiff  made  out  a  title  to  the  premises,  and  the  finding 
and  judgment  in  his  favor  were  therefore  right. 

The  judgment  should  be  affirmed. 

Hubbard,  J.  The  plaintiff  is  entitled  to  recovei  in  this  action, 
provided  he,  or  any  one  through  whom  he  derived  title,  can  be 
regarded  as  a  purchaser  of  the  premises  on  which  the  trespass 
was  committed,  in  good  faith  and  for  a  valuable  consideration. 
Whatever  estate  Leland  may  have  had,  whether  an  absolute  title 
to  one  half,  and  a  power  coupled  with  an  interest  as  to  the  other 
half,  or  whether  the  power  extended  to  the  entire  premises,  it 
was  equally  subject  to  the  operation  of  the  registry  act. 

The  question  then  is,  Was  the  plaintiff  or  his  predecessors  in 
title,  or  any  of  them,  a  bona  fide  purchaser  for  a  valuable  con- 
sideration ?  The  plaintiff  can  stand  upon  his  own  purchase,  or 
that  of  any  one  through  whom  he  traces  title  back  to  the  com- 
mon source.  If  any  one  of  them  stands  in  the  attitude  of  a  bona 
fide  purchaser,  and  is  entitled  to  the  protection  of  the  registry 
act,  then  the  plaintiff  should  recover,  as  the  conveyance  to 
Leland  and  Skinner  was  not  recorded  until  after  those  under 
which  plaintiff  derives  title,  with  the  exception  of  the  one  to 
Thornton. 

Fitzhugh  was  not  a  bona  fide  purchaser;  he  had  actual  knowl- 
edge of  the  outstanding  conveyance  to  Leland  and  Skinner. 
The  conveyance  to  Thornton  was  never  recorded,  and  he,  there- 
fore, would  not  be  protected  against  the  prior  conveyance.  But 
Thornton  conveyed  to  Smith,  from  whom  the  plaintiff  immedi- 
ately derives  title.  This  conveyance,  which  is  in  the  ordinary 
form,  expresses  a  consideration  of  two  thousand  dollars, ^d 
was  properly  acknowledged  and  recorded.  There  is  no  pretense 
that  Smith  knew  of  any  outstanding  title  or  equity  in  Leland 
and  Skinner.  He  purchased  in  good  faith,  and  the  receipt  of 
tl  o  (•(»  I.  si  deration  in  the  deed  of  his  grantor  is  prima  facie  evi- 
dence oi'  j)ayment  of  the  sum  expressed:  Jackson  v.  McChesney, 
7  Cow .     /J  [17  Am.  Dec.  521].     Under  the  recording  act,  there- 
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fore,  Smith  was  presumptively  a  bona  fide  purchaser  for  a  valu- 
able consideration,  and  the  plaintiff  succeeded  to  all  his  rights. 
The  premises  being  wild  and  unoccupied  land  until  after  the 
time  the  plaintiff  acquired  his  title,  there  is  no  ground  for  any 
constructive  notice  of  an  outstanding  title. 

It  was  insisted,  upon  the  argument,  that  the  plaintiff's  title 
must  fail  because  of  the  want  of  a  link  in  the  chain;  because  the 
deed  from  Fitzhugh  to  Thornton  was  not  acknowledged,  and  had 
no  subscribing  witness,  as  required  by  the  statute:  1  R.  S.  738, 
sec.  137.  The  delivery  of  the  deed  signed  by  Fizhugh  was  not 
disputed.  It  seems  to  me  that  neither  the  defendant  nor  Leland 
and  Skinner  stand  in  a  position  to  raise  any  question  under  the 
statute.  The  statute  only  applies  to  subsequent  purchasers,  and 
not  to  those  deriving  title  from  the  main  grantor  prior  in  time. 
A  conveyance  which  has  no  subscribing  witness,  and  which  is 
not  acknowledged  at  the  time  of  its  deliveiy,  is  not  rendered 
ipso  facto  void  by  the  statute;  it  is  simply  declared  to  have  no 
effect  as  against  a  purchaser  or  incumbrancer,  until  acknowl- 
edged. The  deed  operates  to  transfer  the  title,  as  between  the 
parties,  subject  to  rights  subsequently  acquired  by  third  persons. 

In  view  of  the  right  of  the  plaintiff,  under  the  title  of  Smith, 
it  may  not  be  essential  to  inquire  whether  he  can  himself  be 
regarded  a  bona  fide  purchaser  for  a  valuable  consideration. 
There  is  no  suggestion  that  his  purchase  was  not  in  good  faith; 
that  he  was  not  entirely  ignorant  of  any  claim  or  title  outstand- 
ing. As  to  the  consideration  paid,  I  do  not  see  any  reason  why 
the  receipt  of  the  payment  of  the  consideration  expressed  in 
his  deed  from  the  trustees  in  the  insolvent  proceedings  against 
Smith  should  not  have  the  same  force  and  effect  as  the  receipt  in 
a  conveyance  directly  inter  parlies.  But  aside  from  this,  I  think 
the  plaintiff  showed  affirmatively  that  he  did  pay  a  valuable 
consideration.  It  is  well  settled  that  in  order  to  constitute  a 
bona  fide  purchase  for  a  valuable  consideration,  within  the  mean- 
ing of  the  recording  act,  the  purchaser  must,  before  being  noti- 
fied of  the  prior  equity  of  the  holder  of  an  unrecorded  deed, 
have  advanced  some  new  consideration  or  relinquished  some 
security  for  a  pre-existing  debt  due  to  him.  The  mere  receiving 
a  conveyance  in  payment  of  a  pre-existing  debt  is  not  enough : 
Dickerson  v.  Tillinghast,  4  Paige,  215  [25  Am.  Dec.  528];  4 
Kent's  Com.  168. 

In  this  case  no  security  for  an  existing  debt  was  relinquished. 
The  plaintiff  obtained  his  deed  under  the  statutory  proceeding 
against  Smith,  an  absent  debtor.    I  do  not  perceive  how  the 
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case  is  distinguishable  fronr  that  of  a  conveyance  obtained  by 
virtue  of  a  statutory  sale  by  a  sheiiff  on  execution.  The  valid- 
ity of  a  sheriff's  deed  against  a  prior  unrecorded  conveyance  by 
the  judgment  debtor  has  been  repeatedly  recognized,  and  I 
think  properly:  Parks  v.  Jackson,  11  Wend.  442  [25  Am.  Dec. 
C5G];  Tatlle  v.  Jackson,  6  Id.  213  [21  Am.  Dec.  306].  The  two 
methods  of  sale  and  conveyance  are  analogous;  both  are  judicial 
or  statutory  proceedings.  It  is  true,  the  plaintiff,  who  was  the 
creditor  of  Smith,  or  one  of  the  creditors,  paid  no  newconsider- 
tion  at  the  sale  except  the  expenses  attending  the  proceedings. 
The  real  consideration  was  the  debt;  the  costs  were  but  an  inci- 
dent. Under  the  recording  act  it  should  be  held  that,  in  effect 
or  equitably,  the  creditor  purchasing  upon  a  judicial  sale,  on  his 
own  judgment,  or  in  an  insolvent  proceeding  to  collect  his  debt, 
pays  the  amount  of  his  bid  to  the  officer,  and,  in  theory,  re- 
ceives it  back  again.  In  other  words,  it  should  be  held  in 
equity  that  the  land  is  converted  into  money,  and  the  convey- 
ance made  in  consideration  of  the  money  thus  advanced. 

None  of  the  objections  made  at  the  trial  as  to  the  validity  of 
the  attachment  proceedings  are  well  taken.  The  statute  which 
requires  the  officer  before  whom  the  proceedings  against  an 
absent  debtor  are  pending  to  report  to  the  supreme  court  within 
twenty  days  after  the  appointment  of  trustees,  and  to  file  the 
same,  is  merely  directory.  The  report,  when  made,  is  rendered 
by  statute  conclusive  evidence  of  all  the  facts  which  it  contains: 
2  R.  S.  13,  sec.  68.  Its  recitals,  therefore,  proved  all  the  i>ro- 
ceedings,  including  the  issuing  of  the  original  attachment,  and 
all  formal  matters  of  regularity  up  to  the  appointment  of 
trustees.  There  was  no  claim  that  the  report  of  the  judge  was 
defective  in  any  respect;  at  least,  no  objection  was  made  that  its 
recitals  were  not  full  and  complete. 

The  requirement  of  the  statute  that  the  trustees  shall  cause 
their  appointment  to  be  recorded  within  one  month  is  simply 
directory:  2  R.  S.  12,  sec.  61.  An  entire  failure  to  record  would 
not  affect  the  validity  of  the  sale  made  by  them  of  the  debtor's 
property. 

The  judgment  of  the  supreme  court  must  be  affirmed. 

All  the  judges  were  in  favor  of  affirmance,  except  Mitchell, 
J. ,  who  did  not  hear  the  argument,  and  toot  no  part  in  the  de- 
cision.   

Attestation  and  Ackowledgment  of  Deed  is  Necessary  only  as  to 
Subsequent  Pubchasers  and  Incumbrancers,  and  iv  ia  valid  between  the 
parties  without  these  formalities:   White  v.  Ledie,  54  How.  Pr.  398;   WUea  v. 


April,  1856.]  Wood  u  Chapin.  73 

Peck,  26  N.  Y.  48,  A  mortgage,  if  "a  grant  in  fee  or  of  freehold  estate," 
under  the  revised  statutes  requiring  attestation  and  acknovv  lodgment,  is  good 
between  the  parties,  though  not  attested  or  acknowledged :  Payne  v.  Wilson^ 
11  Hun,  305,  all  citing  the  principal  case  to  this  effect;  see  Floyd  v.  RtckSy  08 
Am.  Dec.  374,  and  note. 

Acts  of  Public  Ofwckrs  Pbestmed  to  be  Regular:  Commonwealth  v. 
Slifar,  64  Am.  Dec.  680;  Squier  v.  Stockton,  52  Id.  583;  Parr  v.  Sims,  24  Id. 
396;  Terry  v.  Blnght,  16  Id.  101;  IlaHxceU  v.  Root,  10  Id.  232;  see  Penning- 
ton V.  Yell,  52  Id.  262.  A  sheriff's  deed  is  presumptive  evidence  that  the 
sheriff  performed  his  doty  in  giving  the  notices  required  by  law;  for  the  neg- 
lect of  duty  by  a  public  officer  will  not  be  presumed,  but  must  be  proved; 
and  when  a  person  is  required  to  do  an  act,  the  not  doing  of  which  would 
make  him  guilty  of  a  criminal  neglect  of  duty,  it  shall  be  intended  that  be 
has  duly  performed  it,  unless  the  contrary  be  shown:  Clute  v.  Emmerich,  21 
Hun,  128;  Wood  v.  Morehouse,  45  N.  Y.  376,  citing  the  princi|)al  case.  But 
the  recital  of  a  vital  jurisdictional  fact,  such  as  the  appointment  under  stat- 
ute of  commissioners  to  make  partition,  made  by  the  commissioners,  is  not 
evidence  of  the  regularity  of  their  appointment:  Munro  v.  Merchcmt,  26  Barb. 
395,  citing  the  principal  case. 

Ti3fE  WITHIN  Which  Public  Act  is  to  be  Pebformed  by  Statute  is 
a  directory,  not  a  mandatory,  provision:  St,  Louis  County  Court  v.  Sparks,  45 
Am.  Dec.  355;  note  to  People  v.  Cook,  59  Id.  472.  Therefore  a  literal  observ- 
ance of  the  direction  as  to  time  is  not  indispensable  to  the  validity  of  the  act: 
Matter  of  N.  7.  Elevated  /?.  i?.  Co,,  7  Hun,  241.  A  prox-ision  of  statute 
requiring  general  assignments  for  the  benefit  of  creditors  to  be  acknowledged 
by  the  assignor  before  delivery,  and  schedules  to  be  made  within  twenty  days 
thereafter,  is  directory  merely:  FairchUd  v.  Ourynne,  14  Abb.  Pr.  128.  But 
though  a  statute  made  in  the  affirmative,  without  any  negative  expressed  or 
implied,  does  not  take  away  the  common  law,  yet  a  statute  providing  that 
every  assignment  for  the  benefit  of  creditors  shall  be  executed  in  a  certain 
prescribed  manner  is  not  a  mere  affirmative  or  declarative  statute,  but  im- 
plies a  negative  that  no  assignment  can  be  made  in  any  other  way:  IJardman 
V.  Boicen,  5  Abb.,  N.  S.,  335;  S.  C,  39  N.  Y.  198— all  citing  the  principal  case. 

Bona  Fide  Purchase^  without  Notice  from  One  with  Notice  op 
Prior  Unrecorded  Deed. — Though  an  original  purchaser  is  affected  with 
notice  of  a  prior  deed,  yet  if  he  conveys  to  another  without  notice,  the  latter 
is  as  much  protected  as  if  no  notice  had  been  received  by  either:  Webster 
V,  Van  Steenbergh,  46  Barb.  215.  The  recording  statutes  have  changed  the 
common  law  to  the  extent  that  a  bona  fide  purchaser  of  real  estate  from  a 
vendor  charged  with  notice  of  a  prior  unrecorded  conveyance  can  obtain  a 
better  position  than  his  vendor  only  by  recording  hi?  conveyance  first,  and 
thus  getting  priority  upon  the  record:  Westbrook  v.  Oleason,  79  N.  Y.  31.  A 
Bubsequcnt  purchaser,  spoken  of  in  the  recording  act,  is  one  who  takes  his 
deed  after  the  actual  execution  of  a  deed  to  another,  and  who  takes  his  deed 
without  knowledge,  actual  or  constructive,  of  the  cxistenoe  of  such  deed,  and 
records  his  own  deed  first;  and  he  will  be  protected  when  his  chain  of  title  is 
first  on  record,  although  the  intermediate  grantees  were  chargeable  with  bad 
faith:  Fallass  v.  Pierce,  30  Wis.  461.  Where  the  property  of  a  husband  is 
conveyed  to  the  wife  by  means  of  conveyances  properly  recorded  and  appar. 
ently  regular,  but  really  fraudulent  and  void,  a  bona  fide  purchaser  from  ths 
wife,  whose  deed  was  first  recorded,  and  who  had  no  notice  of  the  defect  in 
the  wife's  title,  would  be  protected  agamst  a  purchaser  at  a  sheriff *s  sale  of 
the  land  as  the  property  of  the  husband,  whose  deed  was  not  recorded  until 
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afterwards:  Jloxie  v.  Price,  31  Wis.  89 — all  citing  the  principal  case.  A  pur- 
chaser for  value,  without  notice  of  the  fraud  in  his  vendor,  stands  upon  as 
high  ground  in  equity  as  any  other  creditor  or  cestui  que  tmst:  Hunter  v, 
Lawrence's  Adm'r,  62  Am.  Dec.  640,  note  647;  Hqffman  v.  NohUt  39  Id.  711, 
and  note  collecting  prior  cases  716. 

PURCHASBB  FROM  OnB  WhO  IS  PROTECTTED  BY  RECORDING  ACT,  aS  against 

a  prior  unrecorded  conveyance  of  the  same  land,  is  himself  entitled  to  such 
protection,  notwithstanding  he  purchased  with  notice  of  the  prior  conveyance, 
or  without  parting  with  a  valuahle  consideration:  Webster  v.  Van  Steenbergh, 
46  Barb.  214;  Lacustrine  etc.  Co.  v.  Lake  Guano  etc.  Co.,  82  N.  Y.  484;  Bell 
▼.  Twilight,  45  Am.  Dec.  367,  and  note  citing  prior  cases  371.  The  title  of 
a  honajide  purchaser  for  a  valuable  consideration  inures  as  such  to  the  benefit 
of  his  grantee,  though  the  latter  had  notice  of  the  claims  of  devisees  under  a 
will,  and  did  not  pay  a  valuable  consideration :  Cole  v.  Oourlay,  79  N.  Y.  532; 
S.  C,  9  Hun,  495.  One  who  is  protected  by  the  recording  acts  may  convey 
good  title  as  against  those  whose  deeds  are  recorded  before  such  conveyance: 
Page  v.  Waring,  76  N.  Y.  469.  The  New  York  cases  cito  the  principal  case. 
But  in  general,  a  purchaser  with  notice  of  an  unrecorded  deed  holds  subject 
to  that  deed,  though  his  own  deed  be  first  tecorded:  Van  Rensselaer  y.  Clark, 
81  Am.  Dec.  280;  Draper  v.  BrysoUy  57  Id.  257,  and  cases  cited  in  the  note 
265;  Price  v.  McDonald,  64  Id.  657;  Vose  v.  Mortem,  60  Id.  760,  and  note. 

Purchaser  at  Judicial  Sale  Instituted  by  Himself  may  be  Bona 
Fide  Purchaser,  within  the  recording  acts.  A  bona  fide  purchaser  at  an 
execution  sale,  even  though  he  be  the  execution  creditor,  will  take  the  estate 
free  from  unrecorded  deeds  and  prior  equities  of  which  he  has  no  notice: 
Booker  v.  Booker,  75  Ind.  577,  citing  the  principal  case.  At  a  sale  under  pro- 
ceedings had  in  the  surrogate's  court  for  the  pa^inent  of  debts  due  by  a  de- 
cedent a  purchaser  bought  land,  paying  therefor  the  whole  purchase  prioe. 
Although  he  was  a  debtor  of  the  decedent,  the  purchase  price  was  not  ap- 
plied directly  upon  the  debt,  but  he  actually  parted  with  the  consideration 
money.  He  was  held  to  be  a  bona  fide  purchaser  within  the  recording  acta, 
and  the  case  was  said  to  be  much  stronger  than  the  principal  case:  Barto  v. 
Tompkins  etc.  Bank,  15  Hun,  13. 

Bona  Fides  of  Purchase  as  Affected  by  Nature  of  Consideratioh' 
under  Recording  Acts — Pre-existing  Debt. — To  constitute  a  bona  fids 
purchaser  within  the  meaning  of  the  recording  acts,  the  party  receiving 
the  subsequent  conveyance  must  not  only  have  received  the  same  withont 
notice  of  the  prior  unrecorded  deed,  but  he  must  have  received  the  same  upon 
some  new  consideration  advanced  at  the  time,  or  must  have  relinquished  some 
security  for  a  pre-existing  debt  due  him.  If  the  consideration  be  a  preexist 
ing  debt,  the  purchaser  will  not  be  protected:  Pickett  v.  Barron,  29  Barb.  508, 
citing  the  principal  case;  Padgett  v.  Lawrence,  40  Am.  Dec.  232,  and  note 
240;  WilUs  v.  Ilenderson,  38  Id.  120;  Bush  v.  Bush,  61  Id.  675.  One  is  not  a 
bona  fide  purchaser  within  the  meaning  of  the  recording  acts  when  the  only 
consideration  he  gives  for  his  deed  is  a  mortgage  without  a  personal  covenant 
on  the  property  conveyed  for  the  entire  purchase  price,  and  it  appears  that  he 
would  be  in  as  good  a  positionas  he  was  in  before  he  purchased  if  the  unrecorded 
deed  were  declared  paramount:  ScJiroeder  v.  Oumey,  10  Hun,  417,  citing  the 
principal  case.  To  constitute  a  bona  fide  purchaser,  full  payment  of  the  con- 
sideration must  be  made  before  notice  of  the  adverse  equity  is  received: 
Union  Canal  Co.  v.  Young,  30  Am.  Dec.  212,  and  cases  cited  in  the  note  225. 

Rf.cital  in  Deed  as  Evidence  of  Payment  op  Consideration. — ^The 
principal  case  is  cited  to  the  point  that  a  recital  in  a  deed  of  th«  payment  of 
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a  consideration  is  presmnptiTe  evidence-of  that  fact:  Voreheeh  v.  Boe,  5(^Barb. 
304;  and  if  nncontradictc^,  is  sufficient:  Doaper  v.  Noelke,  5  Daly,  416.  But 
in  BoUon  v.  Jacks,  6  Kobt.  234,  235,  after  examiuation  of  the  authorities  upon 
which  the  principal  case  was  based  in  this  respect,  it  was  said  that  it  was  not 
authority  that  the  consideration  clause  in  a  deed  is  sufficient  iu  all  cases,  if 
uncontradicted,  to  establish  the  purchase  for  a  valuable  consideration  by  the 
grantee  of  the  property  conveyed  thereby,  as  against  a  person  claiming  either 
adversely  to  such  grantee  or  under  the  grantor  by  a  title  prior  to  the  execu- 
tioB  fii  SBoh  ooBveyaaoe.  The  rule  of  the  principal  case,  it  was  said,  was  con- 
fined to  cases  arising  under  tiie  reoordiag  acts.  In  Hoyte  v.  Jones,  31  Wis. 
404,  it  was  said,  citing  the  principal  case,  that  bad  ^th  or  notioe  of  the  plain- 
tiff*s  adverse  title  or  want  of  consideration,  which  would  defeat  the  ocmvegr- 
ance  to  the  defendant's  grantor,  were  affirmative  facts  which  it  is  incumbent 
upon  the  plaintiff  to  prove.  And  in  this  case  the  plaintiff's  claim  was  under 
a  prior  unrecorded  deed.  A  subsequent  conveyance  expressing  a  sufficient 
consideration  and  acknowledging  its  payment  is  evidence  of  a  bona  fide  pur- 
chase for  value  to  defeat  a  title  claimed  by  another  grantee  under  a  prior 
unrecorded  deed:  Ring  v.  Steele,  4  Abb.  App.  Dec.  69;  Lctctutrine  etc.  Co,  v. 
Lake  Guano  etc.  Co.,  82  N.  Y.  483.  In  ShotweU  v.  Harrison,  22  Mich.  420, 
426,  it  is  held,  Campbell,  J.,  dissenting,  that  the  recital  in  a  recorded  deed  of 
the  payment  of  a  consideration  is  not  prima  facie  evidence  of  that  fact. 
There  is  no  reason  for  assuming  that  the  value  of  lands  conveyed  is  less  than 
the  sum  stated  in  the  deed:  Meeker  v.  Wright,  7  Abb.  N.  C.  301;  S.  C, 
76  N.  Y.  265.  The  recitals  in  an  undertaking  required  by  the  code  for  the 
discharge  of  an  attachment  reciting  the  commencement  of  an  action,  the 
issuing  of  the  attachment,  the  making  of  an  application  to  discharge  the  same, 
estop  the  signers  of  the  undertaking  from  contradicting  them  for  the  purpose 
of  defeating  the  instrument:  Coleman  v.  Becui,  14  Abb.  Pr.  44.  The  recital 
of  a  consideration  would  be  of  no  avail  against  the  statutory  presumption  of 
fraud  created  in  favor  of  creditors  of  the  chattel  mortgagor,  or  subsequent 
bona  fide  purchasers,  where  the  chattel  mortgagor  is  allowed  to  retain  posses- 
sion of  the  goods,  but  the  mortgagee  must  give  some  evidence  of  the  bona 
fides  of  the  mortgage,  the  consideration,  and  good  motives  of  the  parties:  Allen 
V.  Cotoan,  28  Barb.  106.  All  the  above  cases  cite  the  principal  case.  The 
recital  of  the  payment  of  a  consideration  in  a  deed  is  not  evidence  of  that  fact 
as  against  third  parties:  BoUon  v.  Johns,  47  Am.  Dec.  404,  and  cases  cited  in 
the  note  408.  Contradicting  by  parol  the  recital  of  consideration:  See  Swqf- 
ford  V.  Whipple,  5^  Id.  408,  and  cases  cited  in  the  note  503;  Burleigh  v.  Coffia, 
63  Id.  236;  Groves  v.  Sted,  46  Id.  651;  Beach  v.  Packard,  33  Id.  185. 
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Pabol  Evtdekce  or  Obal  Negotiations  Leading  to  Wextten  Instrument 
is  incompetent  to  influence  its  construction. 

Bulb  Excluding  Parol  Evidence  to  Affect  Written  Contracts  does  not 
reject  an  antecedent  parol  agreement  of  a  different  character,  and  impos- 
ing a  very  different,  but  not  inconsistent,  obligation. 

In  CoNSTkuiNo  Writing,  It  is  Proper  to  Look  at  All  Surrounding  Cir- 
cumstances, the  pre-existing  relation  between  the  parties,  and  then  to 
Bee  what  they  mean  when  they  speak. 
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On£  Who  is  Both  Carbier  and  Warehouseman  is  Liable  as  Carrier  for 
goods  deposited  in  warehouse  as  a  mere  accessory  to  the  carriage;  that 
is,  deposited  for  the  purpose  of  being  carried  without  further  orders; 
and  his  responsibility  as  carrier  begins  from  the  time  of  the  receipt  of 
the  goods. 

Keceipt  Given  by  Parties  Who  were  Carriers  as  Well  as  Forwarders 
stated  that  goods  were  received  to  be  forwarded.  The  goods  were 
burned  in  the  warehouse  before  carriage  commenced.  /ZcW,  that  the 
signers  were  responsible  as  carriers,  not  as  for>varder3  only.  The  receipt 
did  not  exclude  evidence  of  the  circumstances  under  which  it  was  given, 
and  of  an  antecedent  parol  agreement  to  carry  plaintiff*s  goods  gener- 
ally, and  these  showed  that  the  words  '*  to  be  forwarded  **  were  not  used 
in  a  technical  sense. 

Appeal  from  a  judgment  foT  plaintiffs  in  an  action  against  car- 
riers for  loss  of  goods.     The  facts  appear  in  the  opinions. 

Jfohn  L,  Talcott,  for  the  appellants. 
J.  L,  Curtenius,  for  the  respondents. 

By  Court,  Comstock,  J.  The  goods  in  question  wore  deliv- 
ered to  the  defendants  on  the  third  of  July,  and  during  that 
night  were  burned  without  fault  or  negligence  on  their  part. 
If  at  that  time  they  were  liable  as  forwarders  only,  they  are  not 
responsible  for  the  loss.  If,  on  the  other  hand,  their  liability 
as  carriers  had  attached,  then  they  must  pay  for  the  goods;  and 
this  is  the  question  to  be  determined. 

The  defendants  were  both  carriers  and  warehousemen.  In 
such  a  case,  it  is  well  settled  that  if  the  deposit  of  the  goods  in 
the  warehouse  is  a  mere  accessory  4>o  the  carriage,  in  other 
words,  if  they  are  deposited  for  the  purpose  of  being  carried 
without  further  orders,  the  responsibility  of  the  carrier  begins 
from  the  time  they  are  received:  Angell  on  Carriers,  sees.  75, 
131.  So  of  an  innkeeper,  who  is  also  a  carrier  by  land;  if  he 
receives  goods  into  his  inn  to  be  carried,  he  is  liable  as  a  carrier 
for  any  loss  which  may  happen  before  they  are  put  in  transit: 
Id.,  sec.  133;  Hyde  v.  Trent  etc,  Nav.  Co.,  5  T.  E.  389. 

In  this  case  it  appears  that  the  plaintiffs  were  in  the  habit  of 
sending  their  goods  from  Buffalo  to  New  York,  to  be  sold  by 
their  consignees.  In  the  spring  before  the  fire  happened,  they 
had  agreed  with  the  defendants  to  be  their  carriers,  at  a  price 
which  included  both  freight  and  warehouse  charges;  and  under 
this  agreement  the  defendants  from  time  to  time  received  goods 
from  the  plaintiffs  at  their  storehouse  and  carried  them  through 
to  New  York.  The  referee  has  also  found,  as  matter  of  fact,  that 
the  goods  in  question  were  received  under  this  agreement. 
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They  were  therefore  received  for  traDsportation,  and  within  the 
principle  which  has  been  stated,  were  there  nothing  else  in  the 
case,  it  would  be  very  plain  that  the  defendants  became  liable 
as  common  carriers. 

It  has  been  urged,  however,  that  the  receijxt  which  the  plain- 
tiffs took  from  the  defendants  on  delivering  the  goods,  declar- 
ing that  they  were  received  to  be  forwarded  to  the  consignees, 
is  conclusive  against  any  theory  of  liability  as  carriers.  The 
objection,  I  think,  cannot  prevail.  It  may  be  granted  that  the 
writing  is  more  than  a  mere  receipt;  that  it  imports  an  agree- 
ment, and  is  therefore  within  the  rule  which  excludes  parol  evi- 
dence where  contracts  are  reduced  to  writing.  But  the  rule 
itself  is  not  quite  so  broad  as  the  terms  in  which  it  is  commonly 
stated  would  seem  to  imply.  It  only  excludes  any  other  evi- 
dence of  the  language  used  by  the  parties  in  making  the  contract 
than  that  which  is  furnished  by  the  instrument  itself:  1  Greenl. 
Ev.  316,  321.  It  excludes  the  colloquium  or  oral  negotiation 
leading  to  the  very  contract  which  the  parties  consummate  by 
reducing  it  to  writing;  but  it  does  not  reject  an  antecedent  parol 
agreement  of  a  different  character,  and  imposing  a  very  different 
but  not  inconsistent  obligation.  The  defendants,  as  before 
stated,  were  carriers,  and  as  such  they  were  under  a  parol 
agreement  to  carry  the  plaintiffs*  goods  generally,  and  those  in 
question  in  particular.  Their  storehouse  was  the  place  where 
they  were  in  the  habit  of  receiving  goods  for  that  purpose,  and 
where  their  liability  as  carriers  commenced.  Now,  although  we 
concede  that,  looking  at  the  receipt  only,  the  goods  were  taken 
in  to  be  forwarded  in  the  strict  and  technical  sense  of  the  term, 
yet  the  defendants,  in  virtue  of  the  antecedent  agreement,  were 
to  take  them  from  the  storehouse  as  carriers,  and  transport 
them  to  New  York.  Keeping  in  view,  then,  the  rule  already 
stated,  their  liability  as  carriers  at  once  attached.  Unless  it  can 
be  shown,  therefore,  that  a  forwarder's  receipt  cancels  or  in 
some  way  swallows  up  his  antecedent  agreement  to  take  the 
same  goods  as  a  carrier,  whether  the  latter  engagement  be  by 
parol  or  in  writing,  the  defense  must  fail;  and  I  think  that  can- 
not be  shown. 

But  the  receipt  itself,  in  my  opinion,  admits  of  a  different 
interpretation  from  that  which  has  been  thus  far  conceded.  In 
construing  this,  as  every  other  writing,  it  is  proper  to  look  at 
all  the  surrounding  circumstances,  the  pre-existing  relation 
between  the  parties,  and  then  to  see  what  they  mean  when  they 
speak.    If  no  &ct8  had  been  shown  outside  of  the  receipt  itself « 
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it  might  and  probably  would  have  imported  simply  an  obliga- 
tion to  deliver  the  goods  to  some  safe  and  responsible  carrier,  to 
be  transported  to  their  destination.  But  calling  in  the  aid  of 
all  the  circumstances,  viewing  the  defendants  also  as  carriers, 
and  looking  at  their  existing  obligation  to  the  plaintiffs,  a  fair 
exposition  of  the  language  used  is  that  the  property  was  to  be 
**  forwarded,"  not  in  the  exact  and  technical  sense  which  ex- 
cludes the  idea  of  transportation,  but  to  be  carried  forward  to  its 
destination  as  marked  on  the  goods,  and  expressed  in  the  receipt 
by  their  own  line  of  conveyance,  according  to  their  antecedent 
agreement.  There  is  no  rule  which  requires  the  words  of  a 
contract  to  be  construed  in  their  technical  sense.  In  general, 
the  rule  is  the  reverse:  1  Greenl.  Ev.,  sec.  317;  and  there  is  cer- 
tainly no  necessary  meaning  of  the  phrase  "to  forward"  which 
excludes  the  interpretation  suggested.  There  can  be  no  doubt 
that  this  was  what  the  parties  intended,  and  I  am  quite  clear 
that  in  adopting  such  a  construction  we  do  no  violence  to  the 
language  in  which  they  expressed  themselves. 
The  judgment  should  be  affirmed. 

T.  A.  Johnson,  J.  The  writing  given  by  the  defendants  on 
receiving  the  goods  in  question,  on  its  face,  and  without  any  evi- 
dence in  regard  to  the  business  in  which  they  were  engaged, 
would  not  certainly  and  unequivocally  amount  to  anything  more 
than  a  mere  receipt  for  the  goods.  The  terms  * '  to  be  forwarded  " 
would  not  in  that  case  necessarily  import  an  undertaking  on 
their  part  either  to  send  or  carry  the  goods  to  any  place  for  the 
persons  who  delivered  them.  It  became  necessary,  therefore, 
in  order  to  enable  the  court  to  determine  the  true  import  of 
these  terms  in  the  connection  in  which  they  were  used,  and  to 
ascertain  what  the  parties  intended  by  them,  to  show  in  what 
business  they  were  engaged,  and  to  what  subject-matter  the 
writing  applied  to  prove  some  extrinsic  facts.  Had  nothing 
been  shown  beyond  the  facts  that  the  plaintiffs  were  manufac- 
turers of  goods  of  that  description,  for  sale  in  the  usual  course 
of  trade,  and  that  the  defendants  were  warehousemen  and  for- 
warders, the  writing  would  undoubtedly,  in  the  light  of  such 
facts  alone,  be  held  to  import  clearly  an  undertaking  on  the  part 
of  the  defendants  to  deliver  the  goods  at  the  earliest  opportunity 
to  some  trusty  and  responsible  carriers,  who  should  engage  on 
the  usual  terms  to  carry  and  deliver  them  at  the  place  of  desti- 
nation to  the  persons  to  whom  they  were  addressed  or  consigned. 
In  such  a  case  it  is  clear  that  the  defendants  could  not  be  held 
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liable  for  any  damage  or  loss  happening  in  the  manner  the  loss 
in  question  is  found  to  have  happened.  But  whenever  it  becomes 
necessary  for  the  court,  in  order  to  interpret  an  instrument,  to 
resort  to  proof  of  extrinsic  facts  at  all,  it  ought  to  hear  all  the 
facts  and  circumstances  legitimately  bearing  upon  the  subject  to 
which  the  instrument  relates.  It  should  then  surround  itself 
with  all  the  material  facts  and  circumstances  which  surround 
the  parties  at  the  time,  and  occupy  as  nearly  as  possible  their 
position.  Hence  proof  of  the  other  facts  connected  with  this 
transaction  became  not  only  important,  but  absolutely  necessary 
to  enable  the  court  to  perform  its  duty  of  interpreting  the  writ- 
ing and  determining  the  true  intent  and  meaning  of  the  terms 
employed.  And  when  the  additional  facts  came  to  be  estab- 
lished, that  this  was  not  an  isolated  transaction  between  the 
same  parties;  that  the  defendants,  in  addition  to  being  ware- 
housemen and  forwarders,  were  common  carriers  also;  that  in 
the  spring  previous  to  the  loss  in  question  they  had  agreed  with 
the  firm,  of  which  the  plaintiffs  are  members  and  assignees,  to 
carry  their  goods  to  and  from  New  York  at  a  specified  price  per 
hundred;  and  that  they  had  from  time  to  time  before  this 
received  goods  of  said  firm  at  their  warehouse,  where  the  goods 
in  question  were  delivered,  to  be  carried  under  the  general  ar- 
rangement— ^it  became  apparent  that  the  writing  was  not  necessa- 
rily a  distinct  and  independent  agreement  in  reference  to  this 
particular  parcel  of  goods  by  which  the  defendants  were  to  act 
as  forwarders  merely.  In  the  light  of  all  these  facts  and  cir- 
cumstances, the  terms  "  to  be  forwarded,"  instead  of  importing 
an  absolute  and  unqualified  undertaking  on  the  part  of  the  de- 
fendants to  deliver  the  goods  to  some  carriers  who  should  under- 
take to  transport  them,  amount  merely  to  an  acknowledgment 
of  the  purpose  for  which  the  goods  had  been  delivered  by  the 
owners,  that  is,  to  be  forwarded  or  carried  by  the  defendants 
themselves  under  the  existing  arrangement.  Such  is  the  natural 
and  reasonable  import  of  the  terms  employed,  in  view  of  all  the 
surrounding  facts  and  circumstances.  The  writing  is  not  a  new 
undertaking,  changing  pre-existing  relations,  but  mere  evidence 
that  the  parties  were  carrying  out  and  performing  the  prior  agree- 
ment, which  embraced  all  the  necessary  terms  and  conditions. 
The  goods  having  been  delivered  to  the  defendants  to  be  for- 
warded or  carried  by  them  under  their  prior  agreement  imme- 
diately on  the  first  opportunity,  without  further  orders  from  their 
owners,  they  became  responsible  as  carriers  the  moment  the 
goods  came  fully  into  their  possession,  and  are  consequently 


80  3L0SS0M  V.  Griffin,  [NevYork, 

liable  for  the  loss  in  question:  Angell  on  Carriers,  sees.  75, 131, 
134;  Story  on  Bailm.,  sec.  53G;  Edwards  on  Bailm.  446-449. 

The  admission  of  evidence  of  extriatsic  facts  upon  the  trial, 
and  the  application  of  the  facts  established  to  the  instrument  by 
way  of  interpretation,  were  in  no  respect  in  conflict  with  the 
rule  which  forbids  the  introduction  of  parol  evidence  to  contra- 
dict or  vary  written  instruments. 

The  judgment  of  the  supreme  court  shoidd  therefore  be 
affirmed* 

Denio,  C.  J.,  A-  S.  Johnson,  Selden,  and  Hubbard,  JJ.,  were 
also  for  affirmance. 

Mitchell,  J.,  was  for  reversal. 

Wbioht,  J. ,  did  not  hear  the  case  argued  and  took  no  part  in 
the  decision.  

Oral  Negotiations  Antecedent  to  Unambiguous  Written  Contract 
ARE  Inadmissible  to  Control  Contract:  Melton  v.  Watkins,  60  Am.  Dec. 
481;  Palmer  v,  Fogg,  58  Id.  708;  Glendale  W,  Co,  v.  Perpetual  /.  Co.,  54  Id. 
309;  Davis  v.  Ball,  53  Id.  53;  Pack  v.  Thomas,  Id.  135;  Kearish  v.  SwinehaH, 
51  Id.  540,  and  note  citing  prior  cases  546. 

Evidence  of  Parol  Agreement  Touchino  Same  Subject  in  Constru- 
ing Written  Agreebsent:  See  Hersom  v.  Henderson,  53  Am.  Dec.  185,  and 
note  187;  BenneU  v.  Belt's  Adm'r,  64  Id.  260.  In  Barber  v.  Brace,  8  Id.  149, 
a  parol  agreement  was  not  allowed  to  be  set  up  to  show  the  terms  on  which 
goods  were  received  for  transportation  since  the  written  receipt  contained  the 
agreement  of  the  parties.  The  principal  case  is  cited  to  the  point  that  in- 
struments made  by  the  parties  at  the  same  time  and  relating  to  the  same  sub- 
ject-matter should  be  interpreted  by  the  court,  not  the  jury;  and  in  so  doing, 
the  court  should  read  and  construe  them  together  as  parts  of  a  single  trans- 
action, and  not  as  instruments  alien  in  their  origin,  object,  or  subject-matter: 
Dudgeon  v.  Haggart,  17  Mich.  280. 

Surrounding  Circumstances  and  Pre-existing  Relations  op  Parties 
Considered  in  Construing  Contract:  Wilson  v.  Troup,  14  Am.  Dea  458. 
Parol  evidence  is  admissible  in  explanation  of  a  written  contract  to  show  the 
situation  of  the  parties,  the  object  in  view,  and  the  consideration,  but  not  to 
contradict  or  control  the  same:  Baldwin  v.  Carter,  42  Id.  735.  Parol  evi- 
dence is  admissible  to  vary  the  legal  operation  of  a  contract,  where  it  is 
brought  out  on  cross-examination,  showing  the  circumstances  under  which 
the  contract  was  made:  Bank  t.  Fordyce^  49  Id.  561.  In  construing  a  written 
instrument,  it  is  proper  to  look  at  all  the  surrounding  circumstances,  the  pre- 
existing relation  between  the  parties,  and  then  to  see  what  they  mean 
when  they  speak:  Matter  qf  the  N.  T.  C.  R,  R.  Co.,  49  N.  Y.  419.  Courts 
may  acquaint  themselves  with  the  persons  and  circumstances  that  are  the 
subject  of  the  statements  in  the  written  agreement,  and  are  entitled  to  place 
themselves  in  the  same  situation  as  the  parties  who  made  the  contract,  so  as 
to  view  the  circumstances  as  they  viewed  them,  and  so  to  judge  of  the  mean- 
ing of  the  words  and  of  the  correct  application  of  the  language  to  the  things 
described:  Qoddard  v.  Foster ,  17  Wall  143.    Parol  proof  may  be  given  of 
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any  or  all  the  circnmstanccs  snrroimdhig  the  transaction  showitig  the  rela- 
tion of  the  parties  to  each  other,  their  knowleilge  of  the  subject-matter  of 
the  contract,  the  state  or  condition  of  that  subject-matter  as  bearing  on  the 
intention  of  the  parties  which  may  suggest  a  meaning  where  none  was  appar« 
ent  before,  or  which  may  show  what  construction  shall  be  placed  upon  the 
language  used  which  is  susceptible  of  more  than  one  interpretation:  Phelps 
V.  Clasen,  3  Bank.  Reg.  23.  Where  the  language  of  an  instrument  is  am- 
biguous and  susceptible  of  more  than  one  construction,  that  construction  will 
be  adopted  which,  in  the  light  of  surrounding  circumstances  and  upon  a 
view  of  the  whole  instrument,  is  in  accordance  with  the  apparent  intent  of 
the  parties:  Springsteen  v.  Samson^  32  N.  Y.  706.  But  the  rule  of  viewing 
a  contract  in  the  light  of  surrounding  circumstances  is  a  rule  of  interpreta- 
tion merely,  and  does  not  permit  the  making  of  a  new  contract  or  a  reforma- 
tion of  it,  or  a  disregard  of  its  terms.  It  authorizes  only  a  just  construction 
of  those  terms  and  a  fair  inference  as  to  the  common  understanding  of  both 
the  contracting  parties:  Clark  v.  Woodruff,  83  N.  Y.  522.  The  pre-existing 
relation  between  the  parties,  as  that  of  agency,  may  be  shown  in  construing  a 
contract:  Richards  y.  Millard,  1  Thomp.  &  C.  251.  Receipts  given  for  money 
to  be  applied  in  a  certain  way,  given  to  a  wife,  are  not  conclusive  as  to  her 
ownership  of  the  money;  but  they  are  susceptible  of  any  explanation  not 
inconsistent  with  the  contract  contained  in  them  as  to  the  appropriation  of 
the  money;  and  thus  the  husband  may  be  shown  to  be  the  real  owner  thereof: 
Browr  v.  Vandenburgh,  31  Barb.  649.  Although  a  letter  be  addressed  to  a 
single  member  of  a  firm,  yet  if,  when  read  in  the  light  of  surrounding  circum- 
stances, it  appears  to  have  been  intended  to  authorize  an  act  of  the  firm,  it 
will  be  sufficient  to  confer  authority  upon  the  firm :  Bartiey  v.  Worthington, 
4  Abb.  Pr.,  N.  S.,  209;  S.  C,  37  N.  Y.  115.  An  indemnity  bond  given  to  a 
sheriff  may  be  read  in  the  light  of  surrounding  circumstances,  in  order  more 
perfectly  to  understand  the  intent  and  meaning  of  the  parties:  Bancroft  v. 
Winspear,  44  Barb.  211;  GrigUhs  v.  Hardenbergh,  41  N.  Y.  469;  Clarjs  v. 
Woodruff,  83  Id.  522. 

In  determining  the  amount  of  salary  which  was  to  be  paid  to  one  employed 
onder  a  contract,  the  principle  of  the  admission  of  surrounding  circum- 
stances, and  the  pre-existing  relations  of  the  parties,  was  applied:  Coughtry 
V.  Levine,  4  Daly,  336.  Au  instrument  by  the  terms  of  which  a  person  was 
to  have  the  sole  right  to  sell  the  goods  manufactured  by  a  firm,  with  a  com- 
mission of  fiya  per  cent,  may  be  shown  by  parol  evidence  to  have  boon  in- 
tended not  to  operate  as  a  contract  between  the  parties,  but  to  enable  the 
person  to  obtain  advances  upon  the  manufactured  goods;  and  another  rate  of 
compensation  may  bo  shown  to  bo  the  real  one  due  such  person:  Orierson  v. 
Mason,  1  Hun,  113;  S.  C,  3  Thomp.  &  C.  188;  S.  C.  affirmed  on  appeal,  60 
N.  Y.  398.  It  is  proper  to  look  at  all  the  surrounding  circumstances  and  the 
pre-existing  relation  between  the  parties  in  construing  any  writing,  and  thus 
an  agreement  may  be  implied  that  the  value  of  services  rendered  under  an 
express  agreement  be  applied  upon  the  account  existing  between  the  parties, 
thongh  the  employing  party  fails  and  assigns  before  the  completion  of  the 
serrioe:  Myers  v.  Davis,  26  Barb.  372.  Where  in  an  action  on  an  insur- 
ance policy  the  defense  is  made  that  the  structure  was  used  for  purposes  and 
contained  things  classed  as  extra  hazardous,  parol  evidence  is  admissible 
to  prove  that  the  insurers,  before  issuing  the  policy,  had  for  a  long  time 
insured  tiie  structure  for  benefit  of  its  prior  tenants,  who  had  occupied 
it  for  the  same  purposes,  and  that  the  insurers  knew  the  structure  and  its 
uses:  Mayor  etc,  of  N,  Y.  v.  Exchange  Fire  Ins,  Co,^  3  Abb.  App.  Dec.  266: 
Ax.  Dxo.  Vol.  LXTII— « 
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S.  C,  34  How.  I?r.  107.  In  determining  the  meaning  of  the  word  *' floor " 
in  an  insurauce  policy,  accompanying  circumstances  are  admissible:  N.  Y. 
Belting  and  Packing  Co.  v.  Washington  Fire  Ins.  Co,^  10  Bosw.  433.  In  de- 
termining whether  a  policy  was  for  the  joint  or  undivided  interests  of  the  par- 
ties insured,  the  policy  maybe  read  in  the  light  of  surrounding  circumstances; 
Pciney  v.  Glens  FalU  Ins.  Co.^  61  Barb.  340.  Where  two  persons  are  made 
parties  of  the  second  part,  in  a  lease,  it  was  permissible  to  show  by  parol  that 
one  of  the  persons  signed  as  surety,  and  that  this  was  known  to  the  lessor: 
Knowles  t.  Cuddebach,  19  Hun,  592.  All  the  above  cases  cite  the  principal 
case. 

Liability  of  One  Who  is  Both  Oabrieb  and  Warehouseman  for  goods 
deposited  with  him.  One  who  is  both  carrier  and  warehouseman,  who  re- 
ceives goods  into  his  warehouse  as  a  mere  accessory  to  the*  carriage  and  not 
subject  to  any  particular  order  of  the  owner,  or  if  they  are  deposited  for  the 
purpose  of  being  carried  farther,  is  responsible  as  a  carrier:  Ladue  v.  OriJUh, 
2o  N.  Y.  367;  Coyle  v.  Western  B,  R.  Corp.,  47  Barb.  154;  FUMurg  etc.  B.  B. 
Co.  V.  llanna^  66  Am.  Bee.  427.  Where  after  receiving  the  goods  on  storage 
the  carriers  received  orders  from  the  owner  to  forward  the  goods  to  his 
vendee,  and  these  orders  the  carriers  received  and  accepted,  the  carriers 
are  liable  as  such  to  the  vendee  from  the  time  of  the  acceptance  of  the  orders 
to  forward:  Wade  v.  Wheeler,  3  Lans.  204.  If  anything  remained  to  be  done 
to  the  goods  by  the  shipper  before  they  are  ready  for  transportation,  or  if 
any  orders,  directions,  or  instructions  were  to  be  given  before  they  were  to 
bo  forwarded,  the  liability  of  carrier  does  not  attach:  Bailroad  Co.  v. 
Barrett,  36  Ohio  St.  453.  The  plaintifif  agreed  with  a  New  York  firm  that 
he  would  fill  with  cider  certain  casks  furnished  by  the  firm,  have  them 
loaded  upon  cars,  take  a  receipt  therefor,  and  send  that  with  a  draft  for 
the  price  to  the  purchasers.  After  some  of  the  casks  had  been  delivered 
to  the  defendant  railroad  company,  and  while  it  was  waiting  for  enough  to 
fill  a  car,  some  of  them  were  iound  to  be  missing.  It  was  held  that  the 
title  to  the  cider  did  not  vest  in  the  purchasers  until  a  car  was  loaded  and 
a  receipt  taken;  that  until  that  time  the  defendant's  liability  as  common 
carriers  did  not  commence,  and  therefore  the  plaintiff  could  not  maintain 
an  action  for  the  cider:  Gilbert  v.  New  York  Central  etc.  B.  B,  Co.,  4  Hun, 
380;  S.  C,  6  Thomp.  &  C.  665.  The  rule  that  when  goods  transported  by 
a  railway  company  have  arrived  at  their  destination  and  have  been  stored 
in  a  warehouse  by  the  company  its  liability  as  carrier  is  terminated  does  not 
apply  where  the  goods  were  consigned  to  a  point  beyond  the  company's  route, 
aud  where  it  is  a  usage  of  the  company  to  deliver  the  goods  to  the  next  car- 
rier: Hooper  Y.  Chicago  etc.  B*y  Co.,  27  Wis.  92.  An  intermediate  carrier 
in  a  continuous  line  of  transportation  does  not  relieve  himself  from  liability 
by  simply  unloading  the  goods  at  the  end  of  his  route  and  storing  them  in 
his  warehouse  without  delivery  or  notice  to,  or  any  attempt  to  deliver  to,  the 
next  carrier:  McDonald  v.  Western  B.  B.  Corp.,  34  N.  Y.  503.  Where  the 
defendant  carriers  received  at  their  elevator,  through  which  they  received 
grain  for  carriage  And  which  they  also  used  as  a  warehouse,  grain  from  a  con- 
necting carrier,  to  be  carried  over  their  line,  without  directions  or  agreement 
for  its  storage,  they  were  liable  as  common  carriers  for  the  grain  while  in  the 
elevator:  Bogers  v.  Wheeler,  6  Lans.  429;  see  Ladue  v.  Griffith,  25  N.  Y.  367. 
In  Wood  V.  Milwaukee  etc.  B^y  Co.,  27  Wis.  552,  it  was  held  that  the  inter- 
mediate carrier's  liability  as  such  for  goods  transported  over  his  line  and  de- 
posited in  a  warehouse  at  the  end  thereof  continued  until  the  goods  were 
ready  for  delivery  to  the  next  carrier  and  he  has  had  a  reasonable  time  to 
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take  them  away,  and  if  not  removed  within  a  reasonable  time  the  carrier 
wonld  be  liable  as  a  warehouseman  only.  But  this  decision  was  overruled  in 
Conlxy  V.  Milwaukee  etc.  Ry  Co.,  31  Id.  631,  and  it  was  said,  per  Dixon,  C. 
J.,  that  the  first  carrier  would  have  his  remedy  against  the  next  carrier  in 
case  of  his  failure  to  remove  the  goods  within  due  time.  The  above  cases  cite 
the  principal  case.  The  liability  of  a  railroad  company  as  carrier  and  as  for- 
wai*ding  agent  is  not  the  same:  Mayhin  v.  SmUh  Carolina  B.  R,  Co.,  64  Am. 
Dec  753.    . 


Ford  v.  Williams. 

[13  KXW  TOBX  (3  EXBMA2f),  577.] 

Chattel  Mortgage  cannot  bb  Impeached  by  Evidence  that  Mort- 
GAOOB,  A7TEB  EXECUTING  It,  EXECUTED  MoRTGAQEi)  of  the  Same  prop- 
erty to  other  persons,  which  were  fraudulent  towards  his  creditors. 

Chattel  Mortgage  on  Stock  op  Goods  Which  Permits  Mortgagor  to 
Continue  Business,  make  sales  of  the  goods,  and  use  the  proceeds  as 
his  own,  is  void  per  se,  for  fraud  towards  creditors,  unless  the  proceeds 
are  applied  to  the  mortgage  debt,  in  which  case  it  may  be  upheld. 

Attorney  does  not  Make  Himself  Liable  as  Trespasser  by  communi- 
cating to  the  sheriff  on  behalf  of  his  client  instructions  to  levy  an  execu- 
tion upon  specified  property  afterwards  proved  not  to  be  the  property  of 
the  execution  debtor;  nor  by  executing,  in  his  client's  name  and  by  his 
authority,  a  bond  of  indemnity  to  the  sheriff. 

Bono  op  Indemnity  under  Seal,  Executed  by  Attorney  whose  Au 
thority  was  by  Parol,  is  valid  against  his  client  as  a  simple  contract, 
without  regard  to  the  seal. 

Fact  that  Attorney  Executes  for  his  Client  Bond  of  Indemnity 
UNDER  Seal,  when  his  authority  is  by  parol,  does  not  make  him  person- 
ally liable  for  the  wrongful  taking  of  goods  by  the  sheriff,  since  the 
specialty  is  binding  upon  his  client  as  a  simple  contract. 

Appeal  from  a  judgment  for  damages  for  taking  and  carrying 
away  personal  property.  The  property  in  question  was  a  stock 
of  goods  in  the  store  and  set  of  furniture  in  the  house  of  one 
Sutherland,  who  gave  a  chattel  mortgage  upon  them  to  plaintiflfs, 
but  was  allowed  to  continue  his  sales;  he,  however,  swore  that 
this  permission  was  conditioned  on  his  applying  the  proceeds 
to  the  mortgage  debt,  and  that  he  did  so.  The  goods  were 
seized  and  sold  by  the  sheriff  on  an  execution  against  the  mort- 
gagor, which  was  the  trespass  complained  of.  The  action  was 
brought  against  the  attorney  who  directed  the  execution  pro- 
ceedings. There  were  verdict  and  judgment  for  plaintiffs,  and 
defendant  appealed.  A  subsequent  decision  in  the  cause  on 
Bomewhat  different  proofs  is  reported  in  24  N.  Y.  35^, 

Nicholas  Hill,  jun, ,  for  the  appellant. 

J3,  Davis  Nozon,  for  the  respondents. 
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By  Court,  Denio,  C.  J.  The  judge  was,  in  mj  opinion,  correct 
in  excluding  the  evidence  offered  to  show  that  Sutherland,  after 
giving  the  mortgage  to  the  plaintiffs,  executed  mortgages  upon 
the  same  property  to  other  persons,  which  were  fraudulent  as  to 
his  creditors.  These  subsequent  mortgages  were  given  about  a 
month  after  the  plaintiffs'  mortgage,  and  it  was  not  offered  to 
be  shown  that  they  had  any  knowledge  of  them.  The  rule  con- 
tended for  by  the  defendant's  counsel  would  place  it  in  the  power 
of  a  debtor,  who  had  in  entire  good  faith  given  a  security  to  a 
creditor  for  an  honest  debt,  by  his  own  act  to  create  evidence 
which  might  invalidate  the  security  without  any  fault  on  the 
part  of  the  creditor.  The  only  influence  which  such  evidence 
could  have  upon  the  minds  of  the  jury  would  be  to  create  a 
belief  that  as  the  debtor  was  shown  to  be  capable  of  a  dishonest 
act,  very  probably  his  transaction  with  the  plaintiff  was  induced 
by  the  same  bad  disposition.  This  would  not  be  a  legal  infer- 
ence, but  a  bare  conjecture.  Contemporaneous  acts  of  the  parties 
to  a  conveyance  alleged  to  be  fraudulent  may  in  general  be 
shown;  but  these  subsequent  mortgages  were  not  connected  as 
to  time  with  the  plaintiffs'  security.  I  do  not  perceive  that  the 
fact  that  Sutherland  was  permitted  to  sell  the  goods  by  retail 
has  any  influence  upon  this  particular  question.  That  circum- 
stance did  not  aid  him  in  making  the  fraudulent  mortgages. 
Had  he  even  been  out  of  possession,  he  could  have  again  mort- 
gaged the  equity  of  redemption  for  an  honest  purpose,  and  the 
subsequent  mortgagee  could  have  redeemed  the  prior  mortgage. 
The  possession  of  Sutherland,  and  the  power  of  disposition  in 
other  respects  which  he  was  allowed  to  exercise  over  the  prop- 
erty, presented  another  question,  but  did  not  tend  to  render  his 
fraudulent  conduct,  in  giving  the  other  mortgages,  evidence 
against  the  plaintiffs. 

The  defendant  clearly  had  a  right  to  show,  upon  the  question 
of  fraud,  that  the  value  of  the  goods  mortgaged  to  the  plaintiffs 
was  disproportioned  to  the  amount  of  tbeir  debt.  It  might  tend 
with  other  circumstances  to  show  an  intention  to  hinder  and 
embarrass  the  other  creditors  of  Sutherland  by  covering  up  his 
property.  But  I  do  not  think  the  evidence  which  the  judge 
excluded  could  have  been  understood  to  be  offered  with  that 
view.  The  offer  was  to  show  that  the  sheriff  left  goods  enough, 
which  were  included  in  the  plaintiffs'  mortgage,  to  satisfy  their 
debt.  The  apparent  object  was  to  show  that  the  plaintiffs  were 
not  injured,  because  they  might  still  realize  the  amount  of  their 
demand  out  of  the  goods  which  remained.    It  could  not,  I  think. 
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have  occurred  to  the  judge  that  the  motive  was,  as  now  argued, 
to  show  the  aggregate  amount  of  the  property  levied  on  with  a 
view  to  contrast  that  amount  with  the  debt  intended  to  be 
secured.  It  was  not  contended  on  the  argument  that  the  evi- 
dence was  material  for  any  other  purpose,  and  it  clearly  was 
not.  The  plaintiffs'  mortgage  was  forfeited  before  the  seizure 
by  the  sheriff,  and  they  had  become  the  owners  of  the  property 
embraced  ik  it. 

This  court  has  decided  that  where,  upon  the  giving  of  a  chattel 
mortgage  on  the  stock  of  goods  in  a  store,  the  mortgagor  is 
permitted,  by  the  assent  of  the  mortgagee,  to  continue  to  sell 
them  by  retail  at  his  discretion  for  his  own  use  as  he  had  done 
before,  the  mortgage  is  ^udulent  and  void  against  the  creditors 
of  the  mortgagor:  Edgell  v.  Hart,  9  N.  Y.  218  [59  Am.  Dec.  582], 
There  was  considerable  evidence  in  this  case  to  bring  it  within 
the  principle  of  that  decision;  but  Sutherland's  testimony  tended 
in  some  degree  to  show  that  his  sales,  subsequent  to  the  mort- 
gage, were  made  in  pursuance  of  an  arrangement  between  the 
parties  that  Sutherland  might  dispose  of  the  goods  for  cash, 
and  apply  it  on  the  plaintiffs'  debt,  and  that  he  applied  the 
money  in  that  way.  The  judge  was  requested  to  charge  in  ac- 
cordance with  the  doctrine  upon  the  subject  which  we  laid 
down  in  Edgell  v.  Early  supra;  and  he  responded  to  that  request 
by  saying  that  such  was  the  effect  of  the  charge  which  he  had 
given.  The  defendant,  therefore,  had  the  benefit  of  the  rule  to 
the  extent  of  having  it  laid  down  correctly  to  the  jury.  If  they 
failed  to  find  in  accordance  with  it,  the  error  is  one  of  fact,  which 
we  cannot  review. 

The  judgment  ought,  therefore,  to  be  affirmed  unless  an  error 
was  committed  in  that  part  of  the  charge  which  related  to  the  de- 
fendant's complicity  in  the  alleged  trespass.  The  defendant  was 
allowed  the  benefit  of  the  position,  that  he  would  not  be  respon- 
sible for  conveying  to  the  sheriff  the  instructions  of  his  clients 
to  seize  the  goods  in  question,  if  he  did  nothing  more.  That 
was  the  view  of  the  judge,  and  in  that  I  think  he  was  correct. 
In  general,  all  who  aid  and  abet  the  commission  of  a  trespass 
are  liable  jointly  or  severally  at  the  election  of  the  party  en- 
titled to  the  action.  But  where  one  acts  only  in  the  execution 
of  the  duties  of  his  calling  or  profession,  and  does  not  go  beyond 
it,  and  does  not  actually  participate  in  the  trespass,  he  is  nob 
liable,  though  what  he  does  may  aid  another  party  in  its  com- 
mission. The  rule  was  carried  far  enough  when  it  was  held 
that  the  sureties  in  an  indemnity  bond,  of  a  party  wishing  to 
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procure  property  to  "be  seized  upon  legal  process,  were  respon- 
sible in  trespass,  the  seizure  being  unwarrantable:  Davis  y.  New- 
kirk,  5  Denio,  92.  I  do  not  affirm  that  that  case  was  incor- 
rectly decided;  for  there  was  force  in  saying  that  all  the 
obligors  in  the  bond  might  be  held  to  have  requested  the  seiz- 
ure; but  the  principle  clearly  would  not  extend  to  the  scrivener 
who  drew  the  bond,  or  the  attorney  who  made  out  the  execu- 
tion, though  they  knew  the  purpose  to  which  they  were  to  be 
applied.  Upon  the  same  principle  which  shields  the  attorney, 
who  simply  conveys  to  the  officer  the  instructions  of  his  clients, 
I  should  hold  that  where  the  party  directing  the  seizure  finds  it 
convenient  tp  empower  his  attorney  to  execute  the  instrun^eut 
of  indemnity  in  his  name  and  behalf  as  his  agent,  the  attorney 
so  executing  as  agent  would  not  be  a  party  to  the  seizure,  so  as 
to  make  him  a  trespasser,  if  it  should  turn  out  to  be  unwarranted ; 
and  such  I  understand  to  have  been  the  view  of  the  judge.  He 
assumed  that  the  act  of  executing  the  bond  as  attorney  would 
be  harmless,  provided  the  defendant  had  sufficient  authority 
from  the  principles.  But  the  instrument  which  the  defendant 
did  execute  was  under  seal,  and  his  authority  was  an  unsealed 
letter.  Clearly  he  could  not  under  that  authority  execute  a 
specialty,  and  he  therefore  exceeded  his  authority.  The  judge 
instructed  the  jury  that  if  he  had  gone  beyond  his  author- 
ity in  this  regard,  that  circumstance  alone  made  him  liable,  if 
the  plaintiffs  in  other  respects  were  entitled  to  recover.  Now, 
although  he  could  not,  under  the  letter  which  his  clients  wrote 
to  him,  bind  them  by  a  covenant,  the  power  was  ample  to  enter 
into  a  written  promise,  on  their  behalf,  to  indemnify  the  sheriff; 
and  the  paper  which  he  signed  in  their  names  sufficiently  ex- 
pressed the  consideration  to  render  the  agreement  valid  without 
regard  to  the  seal;  and  this  court  has  decided  that  in  such  cases 
the  instrument  is  valid  as  a  simple  contract,  though  executed 
under  seal,  provided  the  law  did  not  require  the  particular  con- 
tract or  conveyance  to  be  a  sealed  instrument:  Worrall  v.  Mann, 
6  N.  Y.  229  [55  Am.  Dec.  330].  The  question  then  arises 
whether  the  fact  that  the  attorney  used  a  seal  when  he  had  no 
right  to  do  so,  and  when  that  circumstance  did  not  impair  the 
contract  which  he  made — that  contract  being,  after  all,  the  pre- 
cise one  which  he  was  authorized  to  make — so  changes  his  rela- 
tion to  the  seizure  as  to  render  him  liable  to  the  plaintiffs  as  a 
party  aiding  or  abetting  its  commission.  I  am  of  opinion  that 
it  does  not.  If  he  would  not  have  been  liable  had  he  exe* 
cuted  the  paper  in  form  as  a  simple  contract,  or  if  executing  it 
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as  he  did  his  autboritj  had  been  under  seal,  I  do  not  think 
the  formal  defect  in  the  execution  of  the  paper  will  make  him 
responsible.  I  do  not  perceive  that  this  circumstance  in  any 
way  affected  the  plaintiffs.  It  is  merely  a  question  between  the 
defendant  and  the  sheriff.  The  latter  did  not  get  an  instrument 
of  the  precise  legal  character  which  he  supposed  he  received, 
but  the  one  he  did  get  gave  him  a  remedy  against  the  principals 
substantially  the  same  as  though  it  had  been  a  specialty.  The 
principle  upon  which  an  indemnitor  is  made  liable  in  those  cases 
is,  that  the  instrument  is  equivalent  to  a  request  to  m^ke  the 
seizure.  This  instrument  concluded  the  plaintiffs  in  the  execu- 
tion from  denying  that  they  requested  the  seizure.  It  conveyed 
to  the  sheriff  their  request  to  make  the  levy  as  effectually  as 
though  the  seals  had  not  been  affixed  to  it.  The  defendant  was 
simply  their  agent  to  put  that  request  in  writing  in  their  names, 
and  this  he  effectually  did,  though  not  in  the  exact  legal  form 
which  they  contemplated.  If  I  am  correct  in  this  view,  the 
judgment  ought  to  be  reversed  and  a  new  trial  granted. 

CoMSTocE,  J.,  having  been  counsel  in  the  cause,  took  no  part 
in  the  decision. 

Judgment  reversed. 

Fraud  in  Conveyance  is  not  Pbesumft>  because  or  Fraudulent*  Con- 
TETANCS  Boon  afterwards  made  between  the  same  parties:  Bumpas  v.  Dot- 
9on^  46  Am.  Dec  81. 

Agreement  between  Mortgagor  and  Mortgagee  of  Chattels  that 
Former  shall  Continue  in  Possession,  and  that  while  thus  in  possession 
ho  shall  sell  the  goods  from  time  to  time  and  pay  over  the  proceeds  to  the 
latter,  is  not  unlawful  or  fraudulent  J9«r  «e;  ConJding  v,  Shelley,  28  N.  Y.  363. 
If  it  is  made  clearly  to  appear  that  upon  the  giving  of  the  mortgage  the  mort- 
gagor was  permitted,  by  the  assent  of  the  mortgagee,  to  continue  to  sell  the 
goods  at  retail,  at  their  discretion,  and  for  thekr  own  use,  the  mortgage  will 
be  fraudulent,  but  the  mere  fact  that  the  mortgagor  for  a  time  retained  pos- 
session, and  during  this  period  niade  sales,  is  not  conclusive,  but  merely  a 
fact  to  be  considered  by  the  jury  upon  the  question  of  fraud:  Williston  v. 
JoneA,  6  Dner,  507;  Davis  v.  Rajuom,  18  HI.  396.  The  above  cases  cite  the 
principal  case.  So  a  mortgage  is  not  fraudulent  per  se,  though  it  provides 
that  the  mortgagor  may  make  sale,  and  apply  the  proceeds  to  his  own  use, 
where  he  promises  that  if  he  makes  large  sales  he  will  replace  the  goods  so 
sold,  and  where  the  piv/perty  mortgaged  is  more  than  sufficient  to  pay  tho 
debt:  Brigga  v.  Parkman,  37  Am.  Dec.  89,  and  note  94;  so  in  Bumpas  v. 
Dotaon^  46  Id.  81,  and  see  note  thereto  85;  notes  to  Harding  v.  Cofturw,  Id. 
G86;  Ranlett  v.  Blodgeit,  43  Id.  606;  but  see  note  to  Pulci/er  v.  Page,  54  Id. 
595.  The  question  of  the  fraudulency  of  a  chattel  mortgage,  where  the  mort- 
gagor is  left  in  charge,  is  for  the  jury:  Oslrander  v.  Fay^  2  Keyes,  588,  citing 
the  princiDal  case. 
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So  LoNo  AS  Attorney  Acts  Stmctly  in  Execution  of  Duties  of  his 
Profession,  and  does  not  actually  participate  in  the  commission  of  the  tres- 
pass, he  is  not  liable  with  his  client  for  the  trespass;  but  when  he  steps  be- 
yond that  line  and  actively  aids  his  client  in  the  execution  of  his  purpose  he 
is  not  shielded  from  responsibility.  Therefore  he  would  be  liable  when  ho  em- 
ployed workmen  and  instructed  them  to  remove  certain  fixtures  wrongfully, 
and  i^aid  them  for  it:  Schalk  v.  KingaUy,  42  N.  J.  L.  33,  citing  the  principal 
case.  An  attorney  is  liable  for  suing  out  void  process  upon  which  a  party  is 
arrested.  So,  where  he  does  so  maliciously  and  without  probable  cause:  Note 
to  Biasell  v.  Gold,  19  Am.  Dec  493. 

Execution  of  Sealed  Instrument  by  Agent  having  Parol  Authority 
ONLY  does  not  bind  principal  if  the  instrument  requires  a  seal;  but  if  no  seal 
is  necessary,  the  instrument  is  valid  as  the  simple  contract  of  the  principal : 
Worrall  v.  Munn,  55  Am.  Dec.  330,  and  note  343.  Where  the  contract  made 
by  agents  of  the  corporation  would  have  bound  the  corporation  if  it  had  been 
a  parol  contract,  the  fact  that  the  agents  signed  it  with  their  seals  will  not  in- 
validate it  as  against  the  corporation,  but  it  will  be  sustained  as  a  simple  con- 
tract: Haight  v.  Sahler,  30  Barb.  223,  citing  the  principal  case.  It  was  held 
in  FuUam  v.  Inhabitants  of  West  BroohJUldy  9  Allen,  6,  that  where  a  town 
authorizes  a  committee  to  bind  them  by  contract,  and  the  committee  enter 
into  a  sealed  contract  in  their  individual  names  as  "  committee  for  the  town," 
such  contract  does  not  bind  the  town,  but  the  individuals  who  sign  it.  And 
Metcalf,  J.,  in  delivering  the  opinion  of  the  court,  said:  **In  Dubois  v.  Dtla- 
toart  <fc  Hudson  Canal  Co,,  4  Wend.  285  (recognized  in  Worrall  v.  Munn,  5 
N.  Y.  229,  and  Troy  v.  WiUiams,  13  Id.  685),  it  was  decided  that  when  an 
authorized  agent  makes  a  contract  in  his  own  name  and  under  his  private 
seal,  which  contract  is  for  the  sole  benefit  of  the  principal,  and  which  is 
not  required  to  be  under  seal,  it  is  to  be  deemed  the  simple  contract  of 
the  principal,  on  which  the  proper  action  against  him  for  a  breach  thereof 
is  assumpsit.  ....  We  are  now  asked  to  adopt  the  doctrine  of  the  fore- 
going cases,  so  far  as  to  sustain  the  present  action  of  contract  against  the 
defendants.  This  wq  cannot  do.  The  doctrine  is  anomalous,  and  was  re- 
sorted to  by  the  courts  of  New  York  in  consequence  of  their  having  rejected 
the  common-law  remedy  against  the  agent  personally,  and  for  the  purpose  of 
giving  some  remedy  against  the  principal,  which  the  plaintiff  would  not  other- 
wise have.  As  we  adhere  to  the  common-law  remedy  in  a  case  like  the  pres- 
ent, the  plaintiff  needs  no  new  remedy,  and  can  have  none  at  our  hands.'* 
The  unnecessary  addition  of  a  seal  to  an  instrument  b^  an  agent  authorized 
by  parol  will  not  vitiate  it:  Won-all  v.  MunUy  65  Am.  Dec.  330,  note  343. 
Authority  to  execute  a  sealed  instrument  must  be  under  seal,  and  ratifica- 
tion  of  such  an  act  must  be  of  the  same  character:  DrumriglU  v.  Philpot,  60 
Id.  738;  note  to  WorraU  v.  Munii,  65  Id.  343. 

Liability  on  Indemnity  Bond  for  Unlawful  Seizures:  See  Hutchin^ 
son  Y.  Lord,  60  Am.  Dec.  381.  Judgment  creditors  who  direct  the  sheriff  to 
sell  property  assigned  by  the  judgment  debtor  in  trust  for  the  benefit  of 
creditors,  and  who  indemnify  him  for  so  doing,  are  jointly  liable  with  the 
sheriff  to  the  assignee  for  such  illegal  act:  BaU  v.  LoomiSy  29  N.  Y.  417.  hi- 
demnitors  are  liable  for  an  unlawful  seizure  of  the  property  named  in  the 
bond;  but  where  the  bond  indemnifies  against  seising  a  safe,  the  indemnitors 
will  not  be  liable  for  the  improper  seizure  of  property  contained  in  the  safe, 
unless  they  knew  that  the  safe  could  not  be  taken  without  its  contents:  Chap' 
man  v.  Douglas,  15  Abb.  Pr.,  N.  S.,  426;  S.  C,  5  Daly,  250,  both  ciUng  the 
principal  case. 
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Ratiyication  of  Contract  tor  Sale  ot  Lakbs  Made  bt  Agent  in  his 
Own  Name. — In  Squier  ▼.  ^orrtt,  1  Laos.  287,  it  was  held  that  where  a  con- 
tract for  the  sale  of  lands  is  made  by  an  agent  in  his  own  name,  without  (lis- 
closing  the  agency,  the  contract  is  not  binding  upon  the  principal,  nor  would 
the  contract  be  ratified  and  made  binding  by  a  receipt  of  a  portion  of  the  pur- 
chase money  by  the  principal,  and  his  subsequent  parol  promise  to  be  bound 
by  the  contract,  and  though  the  principal  case,  with  others,  was  urged  upon 
the  court  as  authority  to  the  point' that  a  party  cannot  repudiate  the  acts  of 
an  agent  performed  without  authority,  where  they  have  been  subsequently 
ratified,  and  some  benefit  has  been  derived  from  them,  it  was  said  that  these 
c&ees  were  not  authority  to  the  extent  that  a  parol  agreement  for  the  sale  of 
real  estate  may  be  a  ratification  of  the  contract  made  by  another  party:  See 
Hewton  V.  Bronaon^  infra,  and  note. 
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[13  Nxw  TOBK  (8  KXBHAN),  687.] 

Kkw  York  Court  ot  Appeals  cannot,  in  Equitt  Suit,  Eevisw  Ques- 
tions or  Fact  determined  by  the-supreme  court. 

Specific  Performance  or  Contract  for  Sals  of  Lands  Situated  in 
Another  State  will  be  decreed  by  chancery  against  a  resident  within 
the  jurisdiction  duly  served. 

Code  Provision  that  Actions  concerning  Land  shall  be  Tried  in 
County  where  Land  is  Sftuated  does  not  remove  jurisdiction  to  decree 
specific  performance  of  contract  for  sale  of  lands  without  the  state,  since 
it  does  not  apply  to  lands  not  situated  in  any  county  of  the  state. 

BXSCDTOR    CANNOT,   AS   EXECOTOR    MeRELT,   CoNVET    LaNDS    IN    ANOTHER 

State,  but  may  do  so  in  virtue  of  a  power  given  in  the  will;  and  in  so 
doing,  he  acts  as  donee  of  a  power,  and  not  under  an  authority  conferred 
by  the  surrogate. 

Executor  cannot  Delegate  to  Agent  Discrbtionart  Power  to  Sell 
Lands. 

Contract  for  Sale  of  Land  of  Estate  Made  bt  Another  than  Exec- 
utor, who  has  power  to  sell  lands,  is  made  valid  when  the  executor  rati- 
fies it,  with  full  knowledge  of  the  facts,  since  in  ratifying  he  exercises 
the  discretionary  powers  of  his  personal  trust.. 

Written  Contract  for  Sale  of  Lands  Made  by  Unauthorized  Agent 
may  be  ratified  by  paix>l,  as  the  original  authority  might  be  given  by 
parol;  and  in  either  case  the  statute  of  frauds  is  satisfied. 

Written  Contract  for  Sale  of  Lands  Made  by  One  to  Whom  Srcn 
Power  could  not  be  Delegated,  as  by  one  assuming  to  act  for  an 
executor  who  is  by  the  will  donee  of  a  power  to  sell,  may  be  validated 
by  ratification,  but  the  ratification  must  be  in  writing,  to  satisfy  the  stat- 
ute of  frauds. 

Instrument  Itself  need  not  be  Signed  by  Party,  to  Satisfy  Statute 
OF  Frauds,  but  it  is  sufficient  if  he  signs  some  writing  that  refers  to  und 
accepts  the  instrument  as  his  contract. 

AlPpeal  from  a  judgmeut  ordering  specific  performance  of  a 
contract  to  sell  and  convey  land.     The  defendant  was  executor 
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of  the  former  owner  of  the  land,  which  lay  in  Illinois.  Brokers 
acting  in  his  name  negotiated  a  sale  of  it,  which  the  executor 
approved;  but  owing  to  a  dispute  arising  about  sufficiency  of 
payment,  he  refused  to  convey,  raising  the  objections  considered 
in  the  opinions.  The  court  below  decreed  a  conveyance,  and  he 
appealed.    The  appeal  was  submitted. 

J,  Larocque^  for  the  appellant. 

/.  S,  Neuyton^  for  the  respondent. 

By  Court,  Denio,  C.  J.  This  action  was  commenced  subsequent 
to  the  enactment  of  the  code  of  procedure,  and  all  the  proceed- 
ings therein  are  subject  to  its  provisions.  It  was  tried  by  the 
court  without  a  jury.  The  question  principally  discussed  in  the 
printed  briefs  submitted  by  the  counsel  is,  whether  the  purchase 
money  mentioned  in  the  contract  for  the  sale  of  the  premises  in 
question  was  fully  paid  up  by  the  plaintiff  as  assignee  of  the 
original  vendee.  Whether  it  was  entirely  paid  or  not  depends 
upon  the  question  whether  the  sum  of  thirty-three  dollars  and 
fifty  cents,  charged  by  Messrs.  Ogden  &  Jones  for  their  services 
respecting  the  mortgage  of  Erastus  Newton,  and  deducted  from 
the  money  paid  by  Isaac  S.  Newton  to  them,  was  properly  re- 
tained by  those  gentlemen,  or  whether  it  ought  to  have  been 
applied  on  the  contract.  This  depends  upon  a  variety  of  evi- 
dence, written  and  oral,  and  was  purely  a  question  of  fact. 
There  is  no  statement  of  facts  found;  but  it  is  apparent  from 
the  judgment,  as  well  as  from  the  opinion  of  the  judge  before 
whom  the  case  was  tried  at  special  term,  that  this  sum  was  by 
the  court  allowed  to  the  plaintiff  on  account  of  the  moneys  pay- 
able by  his  contract.  The  determination  of  questions  of  fact  in 
this  class  of  cases  belongs  to  the  supreme  court,  whose  judg- 
ment upon  such  questions  we  have  no  authority  to  review: 
Dunham  Y.Watkins,  12  N.  Y.  556;  Griscom  v.  Mayor  etc.  of  New 
York,  Id.  586.  We  shall  therefore  assume,  as  the  supreme  court 
has  adjudged,  that  the  whole  purchase  price  of  the  land  con- 
tracted for  was  paid.  There  are,  however,  certain  questions 
of  law  which  arise  upon  the  pleadings  and  the  conceded  facts, 
which  are  properly  before  us. 

1.  The  contract  was  for  the  purchase  of  lands  lying  in  the 
state  of  Illinois,  but  the  parties  are  residents  of  this  state,  and 
subject  generally  to  the  jurisdiction  of  its  courts.  The  defend- 
ant's counsel  insists  that  the  court  below  had  no  jurisdiction  in 
such  a  case  to  decree  a  specific  performance.  It  is  not  denied 
but  that  such  a  jurisdiction  existed  in  the  court  of  phanceiy. 
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nor  but  that  it  passed  to  the  supreme  court  by  the  provisions 
of  the  present  constitution.  That  concession  could  not  be 
aiK)ided  consistently  with  a  settled  course  of  adjudication: 
Massie  v.  WaUu,  6  Cranch,  148;  ShaUuck  v.  Cassidy,  3  Edw.  Ch.' 
152;  Ward  v.  Arredondo,  1  Hopk.  Ch.  213;  Mead  v.  Merriil,  2 
Paige,  402;  Mitchell  v.  Bunch,  Id.  606  [22  Am.  Dec.  669]; 
Suiphen  v.  Fowler,  9  Id.  280.  The  cases  in  the  English  court 
of  chancery  will  be  found  referred  to  by  Chancellor  Walworth 
in  the  last  of  these  cases.  The  doctrine  thus  established  is  that 
this  court,  having  jurisdiction  of  the  person  of  the  defendant, 
will,  by  its  process  of  injunction  and  attachment,  compel  him 
to  do  justice  by  the  execution  of  such  conveyances  and  assur- 
ances as  will  affect  the  title  of  the  property  in  the  jurisdiction 
within  which  it  is  situated.  The  present  supreme  court  pos- 
sesses the  jurisdiction  formerly  exercised  by  the  court  of  chan- 
cery: Const.,  art.  6,  sec.  3;  Laws  1847,  p.  325,  sec.  16.  The 
reliance  of  the  defendant's  counsel  is  upon  section  123  of  the 
code.  That  provision  relates  to  **  the  place  of  trial  in  civil 
actions,''  and  declares  that  certain  actions  shall  be  tried  in  the 
county  in  which  the  subject  of  the  action  or  some  parts  thereof 
is  situated,  subject  to  the  power  of  the  court  to  change  the 
place  of  trial.  Among  the  actions  enumerated  are  such  as  are 
brought  "for  the  recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination,  in  any  form,  of  such 
right  or  interest."  The  latter  branch  of  the  statute  is  vague 
and  indefinite,  but  the  language  is  comprehensive,  and  it  may 
perhaps  embrace  suits  for  a  specific  performance  of  contracts 
for  the  sale  of  lands  where  they  are  situated  in  this  state.  It 
has  been  so  held  in  the  superior  court  of  the  city  of  New  York, 
and  I  am  inclined  to  assent  to  the  views  of  that  court:  Ring  v. 
McCoun,  3  Sandf .  524.  Conceding  that  it  is  sufficiently  broad 
to  embrace  such  suits,  it  clearly  has  no  application  to  cases 
where  the  subject  of  IJae  action  does  not  lie  within  any  county 
in  this  state.  The  object  of  the  section  is  to  determine  the 
venue  in  the  classes  of  actions  to  which  it  refers,  and  it  does 
not  profess  to  limit  or  define  the  jurisdiction  of  the  court.  It  is 
sought  to  be  implied  from  it  that  where,  in  the  actions  enumer- 
ated, the  subject  of  the  controversy  does  not  lie  in  some  county 
in  this  state,  no  action  whatever  will  lie.  This  would  be  a  very 
violent  implication.  When  the  legislature  determines  to  abolish 
any  portion  of  the  jurisdiction  of  the  superior  courts  of  this  state, 
we  may  expect  that  it  will  be  done  in  direct  and  unequivocal 
language,  referring  to  that  particular  subject,  and  that  the  pro- 


9%  Newton  v.  Broncon.  [New  York, 

Tisions  will  not  be  found  lurking  under  a  remote  implication 
drawn  from  provisions  relating  to  the  place  of  trial.  This  ob- 
jection to  the  judgment  under  review  is  untenable. 

2.  It  is  argued  that  the  defendant's  office  of  executor  does  not 
extend  to  the  lands  in  Illinois,  upon  the  principle  that  letters 
testamentary  and  of  administration  have  no  force  beyond  the 
jurisdiction  in  which  they  are  granted:  ShuUz  v.  Fulver,  11 
Wend.  372.  Hence  it  is  said  the  defendant  cannot  effectually 
perform  the  judgment  of  the  supreme  court,  not  being  able,  as 
it  is  insisted,  to  afifect  the  title  to  lands  out  of  this  state.  But 
the  authority  of  the  defendant  in  respect  to  real  estate  is  not 
conferred  by  the  probate  court.  He  is  the  donee  of  a  power  at 
common  law  and  under  the  statute;  and  although  it  was  by  the 
will  made  a  condition  to  his  acting  under  the  power  that  he 
should  qualify  as  executor,  when  he  has  performed  that  condi* 
tion  he  acts  in  conveying  the  lands  as  the  devisee  of  a  power 
created  by  the  owner  of  the  estate,  and  not  under  an  authority 
conferred  by  the  surrogate:  Conidm  v.  Egerton,  21  Wend.  430, 
436. 

3.  It  is  urged  by  the  defendant's  counsel  that  the  contract  of 
sale  is  void  for  the  reason  that  it  was  made  by  an  agent  of  the 
defendant,  according  to  the  maxim,  DelegaiuB  non  potest  dele- 
gave.  The  rule  of  law  no  doubt  is,  that  a  power  of  this  kind  is 
a  personal  trust  and  confidence,  which  cannot  be  committed  to 
another  than  the  grantee  or  the  donee  of  the  power:  Berger  v. 
Duff,  4  Johns.  Ch.  369.  Besides  this  difficulty,  the  defendant 
in  his  answer  denies  that  the  agents  who  executed  in  his  name 
the  contract  which  the  plaintiff  seeks  to  enforce  had  any  author- 
ity, in  fact,  from  him  to  execute  it,  and  the  plaintiff  has  failed  to 
show  any  power  of  attorney  or  other  express  authority  from  him 
to  them.  The  last  objection  is  fully  overcome  by  ample  and  re- 
peated acts  of  acknowledgment  and  ratification  by  the  defendant 
of  the  contract  in  question,  in  writing  as  well  as  by  parol.  The 
evidence  upon  this  point  was  quite  sufficient  to  enable  the  court 
to  decide  that  the  agents  were  authorized  by  parol  to  execute  the 
contract,  and  a  parol  authority  under  our  statute  and  under  the 
statute  of  Illinois,  which  is  identical  in  its  provisions,  would  be 
sufficient.  The  contract  itself  must  be  in  writing,  but  where  it 
is  signed  by  an  agent,  the  power  to  execute  it  may  be  by  parol: 
Lavorence  v.  Taylar,  5  Hill,  107,  112;  Champlin  v.  Parish,  11 
Paige,  405;  McWhorter  v.  McMafuin,  10  Id.  386,  That  a  subse- 
quent ratification  is  equally  effectual  as  an  original  authority  is 
well  settled:  Weed  v.  Carpenter,  4  Wend.  219;  Story  on  Agency | 


April,  1856.]  Newton  u  Bronson.  93 

sees.  23a,  244,  250,  252-256;  Episcopal  Society  v.  Episcopal 
Church,  1  Pick.  372;  Coming  v.  Southland,  3  Hill  (N,  Y.),  552, 
656;  Moss  v.  Rossie  Lead  Mining  Go,,  5  Id.  137;  Clark  v.  Van 
Eiemsdyk,  9  Cranch,  153;  WiUinks  v,  EoUingsworth,  6  Wheat. 
241;  Lawrence  v.  Taylor,  supra.  But  it  may  be  said  that  this 
principle  is  scarcely  broad  enough  to  answer  the  plaintiff's  pur- 
pose. If  a  person  ratifies  the  act  of  one  who  has  assumed  to  be 
his  agent,  the  effect  of  the  transaction,  according  to  the  books,  is 
the  same  as  if  he  had  actually  given  him  direct  authority  in  the 
premises  to  the  extent  to  which  such  act  reaches.  Here  the  ob- 
jection is  that  the  defendant  could  not  bind  himself  in  his  repre- 
sentative character  by  any  agent,  however  fully  authorized.  If, 
therefore,  the  acts  of  ratification  which  are  proved  in  this  case 
are  no  more  than  an  equivalent  to  a  power  of  attorney  exe- 
cuted by  the  defendant  before  the  contract  was  signed  by  his 
agents,  the  objection  that  the  defendant  could  not  delegate 
his  own  delegated  authority  is  not  answered.  The  reason  of  the 
maxim.  Delegatus  non  potest  delegare,  however,  is,  that  in  the 
cases  to  which  it  applies  the  first  constituent  has  a  right  to  the 
personal  judgment,  care,  and  skill  of  his  agent. 

Assuming  that  Ogden  &  Jones  in  this  case  acted  without 
authority  from  the  defendant,  the  latter  had  a  right,  when  the 
contract  came  to  his  knowledge,  either  to  repudiate  or  to  confirm 
it.  In  determining  upon  one  or  the  other  course,  he  brought 
into  exercise  those  personal  qualifications  on  account  of  which 
he  is  presumed  to  have  been  selected  by  the  testator.  The  law 
does  not  allow  him  to  commit  the  power  with  which  he  is  in- 
trusted to  another,  for  perhaps  that  other  would  bind  the  estate 
to  a  transaction  which  the  former  might  not  have  considered  ad-> 
vantageous  and  safe  if  he  had  acted  directly  upon  it.  The  reason 
fails  where  the  person  actually  intrusted  with  the  authority  has, 
with  a  full  knowledge  of  the  facts,  ratified  the  act  of  one  who 
has  assumed  to  act  as  his  agent.  But  if  the  acts  of  ratification 
rested  wholly  in  parol,  there  would  still  remain  a  formal  diffi- 
culty. The  plaintiff  (aside  from  the  equitable  doctrine  arising 
out  of  a  part  performance)  must  show  a  contract  in  writing, 
subscribed  by  the  defendant  or  his  lawful  agent.  The  execution 
of  the  contract  by  Ogden  &  Jones,  in  the  name  of  the  plaintiff, 
goes  for  nothing,  not  because  they  had  no  power  to  execute,  for 
that  is  remedied  by  the  ratification,  but  because  the  act  was  one 
which  could  not  be  done  by  attorney;  and  though  the  defend- 
ant, with  a  full  knowledge  of  the  terms  of  the  contract,  elected 
to  abide  by  it,  that  election  would  not  answer  the  exigency  of 
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the  statute,  wliich  recjuires  the  contract  or  some  note  or  memo- 
randum of  it  to  be  in  writing,  and  subscribed  by  the  party  or 
his  agent  lawfully  authorized.  The  ratification  in  such  a  case 
must  be  authenticated  in  the  same  manner  as  though  it  were  an 
original  contract  made  by  the  defendant  But  the  plaintiff  is 
relieved  from  the  embarrassment  presented  by  this  view  of  the 
case  by  the  letters  of  the  defendant  which  were  given  in  evi- 
dence. The  one  dated  June,  1860,  refers  to  the  contract  by  its 
date,  and  the  name  of  the  vendee,  and  it  contains  a  description 
of  the  premises  intended  to  be  conveyed.  The  rule  is  well 
established  in  the  English  courts,  that  where  a  contract  in  writ- 
ing or  note  exists  which  binds  one  party,  any  subsequent  note 
in  writing  signed  by  the  other  is  sufficient  to  bind  him,  provided 
it  contains  in  itself  the  terms  of  the  contract,  or  refers  to  some 
writing  which  contains  them:  Sugd.  Vend.,  c.  3,  sec.  3;  Dobell 
V.  Hutchinson,  3  Ad.  &  El.  355;  Jackson  v.  Lowe,  1  Bing.  377. 
It  is  a  reasonable  rule,  and  not  liable  to  the  objection  that 
it  lets  in  the  frauds  and  perjuries  which  the  statute  was  in- 
tended to  guard  against.  It  was  never  required  that  the  vendor 
and  vendee  should  sign  at  the  same  time,  or  upon  the  same 
identical  paper.  The  revisors  proposed  that  the  security  to  be 
given  for  the  purchase  money  should  be  executed  at  the  same 
time  with  the  agreement  to  convey,  to  avoid  what  they  consid- 
ered an  evil,  namely,  the  doctrine  **  that  a  letter  or  other  writ- 
ing, though  written  subsequently  to  the  making  of  the  agree- 
ment," would  take  a  case  out  of  the  statute:  3  R.  S.,  2d  ed., 
655.  The  legislature,  however,  did  not  adopt  this  view;  but 
instead  of  the  section  proposed,  re-enacted  the  provision  in  the 
language  of  the  act  of  29  Car.  11. ,  c.  3,  and  of  our  former  act, 
only  changing  the  word  **  signed  "  to  "  subscribed,"  and  requir- 
ing the  consideration  to  be  expressed:  1  B.  S.  135,  sees.  8,  9. 
In  this  case  the  agreement  was  subscribed  within  the  full  mean- 
ing of  the  word,  for  it  was  written  at  the  bottom  of  the  writing 
intended  to  be  authenticated.  The  mischief  which  it  was  in- 
tended to  prevent  by  using  the  word  **  subscribed  "  was  a  course 
of  decisions  which  held  that  the  name  of  the  party  written  in 
any  part  of  ih6  agreement,  though  in  a  manner  not  intended  to 
authenticate  the  paper,  was  held  a  sufficient  signing:  Clason  v. 
Bailey,  14  Johns.  484;  Davis  v.  Shields,  26  Wend.  341.  This 
was  not  a  case  of  that  kind.  The  signature  to  which  I  propose 
to  give  effect  was  a  subscription. 

I  am  in  favor  of  affirming  the  judgment  of  the  supreme 
court. 
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TLe  other  judges  concnrred  in  the  above  opinion,  with  the 
excepiion  of  T.  A.  Johnson  and  Mitchbll,  JJ.,  who  dissented. 

Judgment  affirmed.  ,««« 

Power  of  Court  to  Compel  Party  to  Convet  Lands  or  Deliveb 
Property,  or  to  Sctrkexder  or  Bring  bepore  Court  Children  or 
Other  Persons  within  ms  Control  but  Situate  in  Another  State.— 
The  courts  of  a  state  or  nation  have  no  jurisdiction  beyond  the  limits  of  the 
sovereignty  of  the  state  or  nation  whose  laws  it  is  their  duty  to  interpret  and 
enforce.  The  jurisdiction  of  the  state  courts  is  confined  within  the  state 
lines,  and  beyond  these  limits  their  process  has  no  effect:  Freeman  on  Judg' 
ments,  sec  664;  Story's  Confl.  L.,  sec.  539;  Lovejoy  v.  Alber,  64  Am.  Dec. 
630;  Ewer  v.  Coffin,  48  Id.  587;  Western  Union  Tel,  Co.  ▼.  Pacific  Tel.  Co., 
49  lU.  90;  note  to  Myers  v.  Mt/er$,  68  Am.  Dec.  692.  '*  It  seems  to  be  gen- 
erally, and  perhaps  universally,  conceded  that  by  no  means  can  a  citizen  of 
one  state  be  compelled  to  go  into  another  state  to  litigate  a  civil  action  by 
means  of  process  served  in  his  own  state;  and  that  even  though  process 
from  the  courts  of  any  state  be  personally  served  beyond  the  limits  of  the 
state  whence  it  issued,  no  personal  liability  against  the  deiendant  can  result 
therefrom  which  will  be  recognized  beyond  the  state  in  which  the  action 
originated:"  Freeman  on  Judgments,  sec.  664.  So  in  the  case  of  land  or 
other  property  situated  without  the  jurisdiction  of  the  court.  It  can  be 
affected,  generally  speaking,  only  by  a  judgment  or  decree  of  a  court  within 
the  jurisdiction  of  which  it  is  situated;  and  the  judgments  of  other  courts  are 
of  no  avail  in  transferring  the  title  to  property  thus  situated,  or  in  otherwise 
affecting  it. 

Courts  of  equity,  liowever,  as  they  act  upon  the  person  primarily,  or,  as 
t!ie  old  authorities  have  it,  deal  **  with  the  consciences  "  of  persons  within 
tlieir  jurisdiction,  have  not  been  confined  to  subject-matter  situate  within 
the  boundary  lines  of  their  jurisdiction.  uEquitas  agit  in  pemonam;  and  by 
means  of  its  power  over  the  person  of  a  party  it  may  compel  him  to  perform 
acta  relative  to  subject-matter  within  foreign  jurisdiction,  on  penalty  of  being 
subjected  to  the  process  of  equity  attachment  and  sequestration.  Personal 
jurisdiction  is  the  primary  jurisdiction,  though  it  may  not  be  the  only  proper 
jurisdiction,  of  equity,  and  there  may  be  no  essential  or  fundamental  reason 
why  it  should  not  act  directly  in  rem:  Pomeroy's  Eq.  Jur.,  sec.  135.  But  it 
is  in  consequence  of  its  power  over  the  person  that  equity  is  enabled  to 
effectuate  justice  with  respect  to  subject-matter  situate  in  a  foreign  sover- 
eignty; for,  per  se,  its  decrees  could  have  no  validity  or  force  over  sucK  prop- 
erty. 

Jurisdiction  op  Equity  over  Land  and  Property  in  Foreign  Juris- 
diction.— Upon  the  grounds  just  stated,  equity  has  long  exercised  this  kind 
of  jurisdiction.  One  of  the  earliest  cases  was  between  historical  personages: 
WUHam  Penn  v.  Lord  Baltimore,  1  Ves.  sen.  444;  and  the  court  therein  de- 
creed the  specific  performance  of  articles  executed  in  England  and  concern- 
ing the  boundaries  of  the  then  colonies  of  Maryland  and  Pennsylvania.  In 
Derby  v.  Atkol,  Id.  202,  the  court  held  that  it  might  consider  the  right  and 
title  to  the  Isle  of  Man,  where  the  equitable  rights  of  the  parties  thereto 
were  involved.  A  plea  to  the  jurisdiction  of  a  bill  praying  relief  from  a 
grant  of  an  annuity  or  rent-charge  upon  lands  in  Ireland,  alleged  to  have 
been  fraudulently  obtained,  was  overruled  in  ArgUisse  v.  Mttschamp,  1  Vem. 
75:  S.  C,  Id.  135;  though  Ireland,  like  the  Isle  of  Man,  was  not  within  tho 
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jiirisrliction  of  the  court.  The  lord  chancellor  was  apparently  mnch 
chagrined  at  question  being  made  of  hi?  jurisdiction,  and  his  language  is 
often  cited.  **Thi8  is  surely  a  jest  put  upon  the  jurisdiction  of  this  court  by 
the  common  lawyers;  for  when  yon  go  about  to  bind  the  lands  and  grant  a 
sequestration  to  execute  a  decree,  then  they  readily  tell  you  that  the  author- 
ity of  this  court  is  only  to  regulate  a  man's  conscience,  and  ought  not  to  af- 
fect the  estate,  but  that  this  court  must  agere  in  perm>nam  only;  and  when,  as 
in  this  case,  you  prosecute  the  person  for  a  fraud,  they  tell  yon  you  must  not 
intermeddle  here,  because  the  fraud,  though  committed  here,  concerns  lands 
that  lie  in  Ireland,  which  makes  the  jurisdiction  local;  so  would  wholly  elude 
the  jurisdiction  of  this  court.**  And  he  overruled  the  plea  to  the  jurisdic- 
tion, and  ordered  the  defendant  to  pay  costs  for  endeavoring  to  oust  the  court 
of  its  jurisdiction. 

The  jurisdiction  of  equity,  acting  in  personam  over  subject-matter  beyond 
the  jurisdiction  of  the  court,  is  now  established  beyond  cavil,  when,  it  once 
properly  acquires  jurisdiction  of  the  equities  involved.  Therefore,  when  the 
court  has  acquired  jurisdiction  of  the  parties  in  a  matter  of  proper  equitable 
cognizance,  it  may,  by  acting  in  personam^  compel  the  conveyance  of  interests 
in  real  property,  the  assignment  of  choses  in  action,  or  the  bringing  of  per- 
sonal property  within  the  jurisdiction,  or  may  administer  other  relief  in  the 
furtherance  of  justice,  notwithstanding  the  property  or  interest  involved  may 
be  situated  without  the  state:  Portarlington  v.  Soulby,  3  Myl.  &  K.  104, 108; 
Fo€tfr  V.  Vassall,  3  Atk.  689;  Archer  v.  Preston,  I  Eq.  Cas.  Abr.  133,  c.  3, 
cited  1  Vem.  76,  77;  Kildare  v.  Eustace,  1  Vem.  404;  Toller  v.  Carteret,  2  Id. 
494;  Cranstown  v.  Johnson,  3  Ves.  jun.  170;  Jackson  v.  Pelrie,  10  Id.  164; 
Massie  v.  WatU,  6  Cranch,  148;  MilcheW  v.  Bunch,  2  Paige,  606;  S.  C,  22 
Am.  Dec.  669;  Keijser  v.  nice,  47  Md.  203;  Pingree  v.  Coffin,  12  Gray,  304; 
Carroll  v.  Lee,  3  Gill  &  J.  504;  S.  C,  22  Am.  Dec.  350;  Oreai  Fails  M/'j,  Co. 
v.  Worster,  23  N.  H.  462  (injunction);  Gardner  v.  Ogden,  22  N.  Y.  327;  Meade 
v.  MerriU,  2  Paige,  382;  Snook  v.  Snetzer,  25  Ohio  St.  516,  520;  WatUns  v. 
Ilolman,  16  Pet.  25,  57;  McDovoell  v.  Head,  3  La.  Ann.  391.  In  Louisiana 
the  power  of  equity  to  compel  a  conveyance  of  land  in  Texas  was  denied: 
Musnna  v.  Ailing,  11  Id.  568.  But  the  case  was  based  rather  upou  the 
'  ground  that  courts  of  equity  in  that  state  did  not  possess  the  full  powers  of 
the  English  chancery  courts  than  upon  the  ground  that  equity  did  not,  in 
general,  possess  such  a  power:  See  also,  upon  the  power  of  equity  in  this 
respect,  the  note  to  Penn  v.  Lord  Baltimore,  2  Lead.  Cas,  Eq.,  4th  Am.  ed., 
1823  et  seq. 

JcmisDiCTiON  OF  Pekson  must  be  Obtained.  This  is,  of  course,  indis- 
pensable. The  basis  of  the  power  of  equity  to  affect  at  all  subject-matter 
beyond  the  limits  of  its  jurisdiction  is  its  power  to  act  in  personam.  There- 
fore it  must  have  obtained  jurisdiction  of  the  person  of  the  party  who  is  to  be 
compelled  to  act  concerning  such  subject-matter,  either  by  personal  service  of 
process  upon  the  party  while  he  is  within  the  jurisdiction,  or  by  his  volun- 
tary appearance  and  submission  to  the  jurisdiction:  Gardner  v.  Ogden,  22 
K.  Y.  327;  Carroll  v.  Lee,  3  Gill  &  J.  504;  S.  C,  22  Am.  Dec.  350;  Keyserv. 
Bice,  47  Md.  203;  MitcheU  v.  Bundi,  2  Paige,  606;  S.  C,  22  Am.  Dec.  669; 
Stephenson  v.  Davis,  56  Me.  75;  Worthingion  v.  Lee,  61  Md.  530;  Snook  v. 
Snetzer,  25  Ohio  8t.  516,  520;  Ilawley  v.  James,  32  Am.  Dec  623;  Davis  v. 
Headley,  22  N.  J.  Eq.  120;  Blount  v.  Blount,  1  Hawks,  635;  Baidwin  v.  Tal- 
madge,  39  N.  Y.  Super.  Ct.  400;  ShcUtuck  v.  Cassidy,  3  Edw.  Ch.  152;  Sutphen 
V.  Fowler,  9  Paige,  280;  Cleveland  v.  Burrill,  25  Barb.  532;  Penn  v.  Hay  ward, 
14  Ohio  St.  302. 


April,  ISoC]  Newton  v.  Buonson.  97 

Effect  of  Decree. —It  has  No  Effect  per  Se  xtponHral  Property 
BEYOND  JuEiSDicTiOJf.  From  the  very  nature  of  the  property,  land  must  be 
governed  by  the  lex  loci  rei  aiicB,  No  judgment  of  a  court  of  another  juris- 
diction can  have  any  effect  upon  the  title  to  the  property.  And  the  power 
of  equity  in  decreeing  the  conveyance  of  land  is  effectual  only  upon  the  per- 
son, not  upon  the  land.  The  decree  does  not  chajige  the  title  to  the  land. 
It  remains  the  same  as  before  until  the  person  in  whom  the  title  resides  either 
voluntarily  or  perforce  obeys  the  decree  of  the  court  and  divests  himself  of 
the  title  by  a  conveyance  valid  under  the  lf*x  loci.  The  decree  of  chancery, 
then,  with  respect  to  realty  beyond  its  jurisdiction,  can  have  no  direct  opera- 
tion upon  the  property,  and  per  se  in  no  way  affect  the  legal  or  equitable  titlo 
thereto:  Carrington  v.  Brents^  1  McLean,  167;  Massie  v.  WattSy  6  Cranch, 
148;  IIoM^y  v.  James,  32  Am.  Dec  623;  Proctor  v.  Ferebee,  1  Iretl.  Eq.  146. 
A  decree  of  the  United  States  circuit  court  directing  a  conveyance  of  lands  \ 
in  Ohio  does  not  operate  as  a  conveyance  per  se:  Shephard  v.  jRoss  County^  7  J 
Ohio,  271.  And  if  the  party  ordered  to  convey  had  no  title,  none  would 
I)a8s,  even  if  he  obeyed  the  decree  and  executed  a  convc3rance:  Proctor  v. 
Ferebee,  1  Ired.  Eq.  146.  The  decree  itself  cannot  transfer  title,  nor  can  the 
deed  of  a  master  in  chancery,  executed  under  the  direction  of  the  court: 
Burnley  v.  Stevenson,  24  Ohio  St.  474.  As  equity  has  no  power  over  the  land 
itself,  a  demurrer  will  lie  to  a  bill  brought  for  the  delivery  of  possession  of 
land'  out  of  the  jurisdiction,  though  a  sale  of  the  land  might  be  decreed: 
ItoberdeoM  v.  Rous,  I  Atk.  543.  So  equity  cannot  decree  a  sale  of  lands  in 
another  state  upon  a  petition  of  the  heirs,  on  the  ground  that  it  would  not 
Admit  of  advantageous  division.  This  would  be  an  act  in  rem,  and  Vaq  court 
could  not  enforce  its  decree  or  authorize  its  own  trustee  to  go  into  the  other 
state  and  sell  property:  WhiU  v.  Wliite,  7  Gill  &  J.  20a  A  judgment  of  a 
court  of  another  state,  that  a  deed  given  for  lands  is  void,  is  a  judgment  as 
to  the  title  to  lands  which  that  court  has  no  jurisdiction  to  make,  nor  could 
it  decree  a  conveyance  or  delivery  of  possession  founded  on  that  decree: 
Davis  V.  Headiey,  22  N.  J.  Eq.  120.  Still  a  decree  concerning  a  conveyance 
is  not  without  its  effect  per  se.  Thus  a  decree  directing  a  conveyance  may 
be  pleaded  as  a  cause  of  action  or  defense  in  the  courts  of  the  state  where  the 
land  is  situated,  and  it  is  entitled  in  such  a  court  to  the  force  and  effect  of 
record  evidence  of  the  equities  therein  determined,  unless  it  be  impeached  for 
fraud.  And  the  parties  are  concluded  by  the  decree  as  to  the  matters  ad- 
judged, though  no  conveyance  is  made:  Burnley  v.  Stevenson,  24  Ohio  St.  474. 

Cases  of  Contract,  Fraud,  or  Trtjst  Give  Equity  JuRisDicnox  to 
Decree  Conveyance  of  Foreign  Realty,  etc.  A  suit  in  which  a  convey- 
ance of  realty  without  the  jurisdiction,  or  a  decree  affecting  property  or  sub- 
ject-matter without  the  jurisdiction  of  the  court,  is  sought,  must  itself  be 
within  the  jurisdiction  of  the  court.  The  decree  is  but  the  final  decision  of 
tlie  court  in  determining  the  proper  relation  between  the  parties  before  it,  and 
in  administering  justice  between  them.  After  the  court  has  obtained  juriadic"- 
tion  of  the  parties  in  a  suit  of  which  it  is  rightly  cognizant,  it  will  proceed  to 
order  a  conveyance  of  foreign  land,  or  decree  the  performance  of  some  similar 
act  with  regard  to  foreign  subject-matter.  But  the  matter  in  which  equity 
will  exercise  this  power  must  be  a  matter  of  equitable  cognizance.  And  it  is 
not  every  case  that  may  be  presented  to  the  court  that  will  warrant  such  a 
decree  as  this.  Thus  we  have  seen  its  decree  cannot  per  se  affect  the  land, 
and  therefore  it  will  not  entertain  a  suit  for  the  delivery  of  possession  of  land 
without  the  jurisdiction:  Roberdeau  v.  R(ms,  1  Atk.  54.3;  and  see  mpra.  If  tho 
cause  bo  considered  as  involving  a  nal;ed  question  of  title,  the  cause  would  be 
Am.  Di£0.  Vou  LXVn-7 
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local;  lint  where  the  defeadanrb  is  liable  to  the  plaintiff^  either  in  consequcDce 
of  contract,  or  as  trustee,  or  as  the  holder  of  a  legal  title  acquired  by  any 
species  of  mala  fides  practiced  on  the  plaintiff,  equity  will  have  jurisdiction 
wherever  the  defendant  may  be  found:  Masaie  v.  WaUSt  6  Cranch,  148,  158, 
IGO;  or,  briefly  stated,  equity  will  grant  relief  of  this  sort  in  cases  of  contract, 
fraud,  or  trust:  Pike  v.  IJoarf,  2  Eden.  185;  Selkrig  v.  Davies^  2  Dow,  231; 
Moore  v.  Jaegtr,  2  McArthur,  465;  Mitchell  v.  Bunch,  2  Paige,  606;  S.  C,  22 
Am.  Dec.  669.  The  following  are  examples  of  cases  where  equity  will  not 
exorcise  this  power:  Equity  will  not  extend  its  jurisdiction  over  the  person  of 
a  defendant  so  as  to  affect  lands  in  a  foreign  jurisdiction  (create  a  lien  upon 
them),  when  there  is  no  privity  between  the  parties:  Norria  v.  Cfiambres,  29 
Beav.  253.  It  will  not  direct  an  issue  to  try  the  validity  of  a  will  of  lands  in 
a  foreign  jurisdiction:  Pike  v.  Boare,  2  Eden,  185.  No  authority  is  given  by 
the  English  bankrupt  law  to  compel  a  bankrupt  to  convey  his  foreign  realty 
to  the  assignees,  and  therefore  this  will  not  be  decreed:  Selkrig  v.  Davies,  2 
Daw,  231, 

Nor  will  such  a  decree  be  made  when  it  cannot  be  enforced.  Thus  we 
hnve  seen  that  it  is  indispensable  that  the  court  should  have  juriadiction  of 
t!ie  defendant.  And  the  court  will  not  decree  that  an  executor  shall  sell 
Liuds  in  another  state  for  payment  of  debts,  since  the  decree  would  not  be 
enforceable,  as  the  executor's  conveyance  might  not  be  valid  in  the  state 
where  the  land  is  situated.  In  fact,  toe  court  had  not  jurisdiction  of  those  in 
whom  the  legal  title  was  vested.  There  were  two  executors  in  the  state 
where  the  land  was  situated:  Blount  v.  Blount,  1  Hawks,  365;  see  also  White 
'  V.  Wliite,  7  Gill  Ai  J.  208.  The  court  will  not  exercise  its  power  to  compel  a 
person  to  perform  a  nugatory  act,  as  compelling  a  bankrupt  to  assign  to  his 
assignees  debts  due  him  in  a  foreign  country,  when  that  country  refuses  to 
recognize  the  authority  of  the  assignees,  and  the  instrument  which  it  is 
sought  to  compel  him  to  execute  is,  in  contenrolation  of  law,  of  no  effect:  Ex 
parte  Blahea,  1  Cox,  398.  But  whenever  tne  parties,  or  the  subject,  or 
such  portion  of  the  subject,  are  within  the  jurisdiction,  so  that  an  effectual 
decree  can  be  made  and  enforced  so  as  to  do  justice  between  the  parties,  and 
the  matter  is  one  of  equitable  jurisdiction,  the  court  will  act:  Ward  v.  Arrt- 
dondo,  1  Hopk.  Ch.  213;  S.  C,  14  Am.  Dec.  543. 

CoNTEAcr.— Eqihty  will  Decrkb  Speoifio  Perfobmakob  of  CkniTBAOT 
FOR  Sale  of  Land  in  Fobbign  Jurisdiction.  This  is  a  matter  arising  out 
of  contract  and  of  familiar  equitable  cognizance.  In  such  a  suit,  when  the 
court  has  obtained  jurisdiction  of  the  person  of  the  defendant  the  court  will 
decree  a  conveyance  of  the  land  though  it  be  situated  without  the  jurisdiction 
of  the  court,  and  will  enforce  its  decree  by  acting  in  personam.  One  of  the 
earliest  instances  of  the  exercise  of  this  jurisdiction  is  the  case  of  Penn  v. 
Lord  Baltimore,  1  Ves.  sen.  444,  where  specific  performance  was  decreed  of 
ailicles  executed  in  England  concerning  the  boundaries  of  Maryland  and 
Pennsylvania.  And  the  following  cases  sustain  this  jurisdiction  of  equity: 
Archer  v.  Preston,  1  Eq.  Cas.  Abr.  133,  c.  3.  cited  1  Vem.  75;  Caldwell  v. 
Carrington,  9  Pet.  80;  Watts  v.  Waddle,  0  Id.  389,  400;  Carrington  v.  Brait^, 
1  IklcLean,  167;  Ihurke  v.  McLaughlin,  38  Cal.  196;  White  v.  IVhite,  7  GUI  & 
J.  208;  Davis  v.  Parker,  14  Allen,  94,  98;  Brown  v.  Desmond,  100  Mass.  267; 
Davis  V.  Ilcadley,  22  N.  J.  Eq.  120;  Baldwin  v.  Talmadge,  39  N.  Y.  Super. 
Ct.  400;  Shattuck  v.  Cassidy,  3  Edw.  Ch.  152;  Ward  v.  Arredondo,  1  Hopk. 
Ch.  213;  S.  C,  14  Am.  Dec.  543;  SxUphen  v.  Fowltr,  9  Paige,  280;  Cleveland 
v.  Burrill,  25  Barb.  532;  Penn  v.  Ilayward,  14  Oliio  St  302;  Burnley  v.  Ste- 
venson, 24  Id.  474;  Topp  v.  White,  12  lieisk.  165;  Hughes  v.  Hall,  5  Muuf .  431 ; 
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Story's  Confl.  L.,  sec.  541.  In  Cleveland  v.  BurriU,  25  Barb.  532,  this  juris- 
diction was  carried  to  the  extent  that  specific  performance  was  enforced  of  a 
contract  of  sale  of  lands  situated  in  another  state,  though  the  contract  was 
made  and  was  to  have  been  performed  there,  and  though  plaintiff,  the  vendor, 
was  a  non-resident,  the  defendant  having  been  duly  served:  See  also  Myres 
V.  De  Mier,  4  Daly,  343;  Baldwin  v.  Talmadge,  39  N.  Y.  Super.  Ct.  400. 
The  court  took  jurisdiction  of  a  bill  for  specific  performance,  though  the  only 
subjects  of  its  jurisdiction  were  the  defendant's  agent  and  the  deed,  and  en- 
joined the  agent  from  sending  the  deed  out  of  the  state  back  to  the  owners 
of  the  land  before  the  determination  of  the  suit:  Ward  v.  Arredondo,  1  Hopk. 
Ch.  213;  S.  C,  14  Am.  Dec.  543.  The  defendant  was  decreed  to  pay  the 
purchase  money  on  condition  that  the  plaintiff  execute  and  tender  titles  to 
be  approved  by  the  commissioner,  in  Episcopal  Church  v.  Wiley,  2  Hill  Ch. 
5S4.  Where  the  defendant  in  a  suit  for  specific  performance  is  an  infant,  the 
proper  decree  is  that  he  convey  the  legal  title  to  the  premises  when  ho  arrives 
at  a  proper  age  to  do  so,  according  to  the  laws  of  the  state  where  the  property 
is  situated;  and  that  in  the  mean  time  the  vendee  be  permitted  to  re(;eive  and 
retain  possession  of  the  property:  Sutphen  v.  Fowler,  9  Paige,  280.  Where, 
however,  only  a  part  of  the  persons  from  whom  the  conveyance  is  sought  are 
residents,  and  the  court  has  not  acquired  jurisdiction  of  the  non-residents,  so 
that  complete  relief  can  be  had,  the  suit  will  be  dismissed:  Penn  v.  IJayicard, 
14  Ohio  St.  302. 

CJoNTRACTS^MoRTGAGZS,  AccotnTTiTio,  Debts.— Upou  a  bill  to  foreclose  a 
mortgage,  equity  will  take  jurisdiction  and  decree  foreclosure  and  a  sale  of 
the  land,  though  situated  within  a  foreign  jurisdiction,  if  it  has  acquired 
jurisdiction  of  the  person  of  the  defendant  by  service  of  process  upon 
Lim  within  the  jurisdiction,  or  by  his  voluntary  appearance  and  sub- 
mission to  the  jurisdiction.  Thus,  in  Toller  v.  Carteret,  2  Vem.  494,  a 
bill  to  foreclose  a  mortgage  upon  the  island  of  Sarke,  a  part  of  the  duchy  of 
Normandy,  and  under  the  jurisdiction  of  the  courts  of  Guernsey,  was  uus- 
tained,  the  defendant  having  been  served  with  process  within  the  jurisdiction 
of  the  court;  for  cpquiias  agit  in  personam.  A  decree  foreclosing  a  mortgage 
and  ordering  a  sale  of  the  mortgaged  property  is  not  invalid  because  a  part 
of  the  property  is  without  the  jurisdiction,  if  the  court  had  jurisdiction  of 
the  mortgagor  and  the  mortgagees:  Midler  v.  Dows,  94  U.  S.  444.  Where 
corporations  of  three  states  are  consolidated  into  one,  a  court  of  equity,  in 
foreclosing  a  consolidated  mortgage  upon  the  entire  property,  has  jurisdiction 
to  sell  all  the  property  in  all  the  states,  and  separate  suits  are  unnecessary: 
Blackburn  v.  Selma  etc,  B.  R,  Co.,  2  Flip.  525,  537,  538;  see  McElralh  v. 
Pittsburgh  etc.  R.  R.  Co.,  55  Pa.  St.  189. 

So  upon  a  bill  for  an  account  and  settlement  of  a  i)artnership,  and  for  gen- 
eral relief,  the  court  may  direct  a  public  sale  within  the  state  of  land  without 
the  state,  and  compel  the  parties  to  convey  title  accordingly:  Lyman  v. 
Lyman,  2  Paine,  46."  The  complainants  and  defendants  were  joint  owners 
of  an  island  in  the  Carribean  sea.  It  was  agreed  that  the  complainants  should 
conduct  the  business  of  collecting  and  selling  guano,  which  was  found  upon 
the  island,  and  that  the  profits  should  be  proportionally  divided,  and  the 
complainants  were  to  have  a  lien  upon  the  islaud  and  the  personal  property 
used  there  in  the  business  for  any  advanceis  made  by  them.  The  undertaking 
proved  unprofitable,  and  the  complainants  filed  a  bill  against  the  defendants, 
who  were  resident  within  the  jurisdiction  and  duly  appeared,  praying  an 
accounting  and  a  decree  against  the  defendants  for  their  proportion  of  the 
losses  and  for  a  sale  of  the  island,  its  contents,  and  the  personal  property  con- 
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nected  with  it.  The  conrt  sustained  the  bill,  holding  that  it  was  no  objection 
to  its  jurisdiction  that  the  land  was  eitoated  without  its  jurisdiction:  Wood 
V.  V/ameVy  15  N.  J.  Eq.  81.  Ux)on  a  creditor*s  bill  to  subject  the  land  of  a 
judgment  debtor,  the  latter  may  be  compelled  to  convey  lands  in  another  state 
for  the  benefit  of  his  creditors,  in  such  a  manner  as  to  vest  in  the  grantee  the 
legal  title:  Bailey  v.  Ryder,  10  N.  Y.  363.  Where  a  receiver  of  an  insohnent 
firm  sold  all  the  debts  due  the  firm  to  a  purchaser,  who  collected  part  of  them, 
and  among  them  were  debts  due  from  non-residents,  if  the  payment  of  these 
latter  debts  was  refused,  the  court  could  compel  the  firm  which  was  within  its 
jurisdiction  to  assign  all  its  Interest  therein  to  the  purchaser  from  the  recerver, 
80  as  to  vest  the  same  in  him:  Loney  v.  Peimvman,  43  Md.  130.  But  in  Ex 
parte  BldkeAy  1  Cox,  398,  the  court  refused  to  compel  a  bankrupt  to  assign  to 
his  regularly  appointed  assignees  debts  due  him  in  America,  when  that  country 
refused  to  recognize  the  authority  of  the  assignees  iu  England  to  receive  the 
debts,  on  the  ground  that  such  an  assignment  by  the  debtor  was,  by  the  law 
of  England,  idle  and  of  no  effect. 

Trusts. — So  in  the  enforcement  of  trusts,  express,  implied,  or  resulting, 
equit3%  if  it  is  necessary  for  the  equitable  adjustment  of  rights,  the  further- 
ance of  justice,  and  the  due  execution  of  the  trust,  will  decree  the  performance 
of  an  act  affecting  foreign  property,  such  as  the  conveyance  of  realty  in  a  for- 
eign state  or  country:  Moore  v.  Jaeger y  2  McArthur,  465;  Vauglian  v.  Barclay , 
0  Whart.  392;  Burnley  v.  Stevenson,  24  Ohio  St.  474;  and  in  addition  thereto, 
will  decree  an  accounting  of  rents  and  profits:  Farley  v.  Shippen,  1  Wythe, 
234.  In  KUdare  v.  Ettstacey  1  Vem.  404,  one  of  the  early  authorities  for  this 
power  of  equity,  a  bill  was  sustained  that  prayed  for  relief  touching  a  trust 
of  lands  in  Ireland,  the  defendant  being  in  England.     The  trustee  of  a  mort- 

\  gage  by  a  railroad  company  of  their  property,  real  and  personal,  some  of  which 
is  situated  without  the  state,  may  be  compelled  to  sell  whatever  interest  of 
the  company  will  pass  under  the  terms  of  the  mortgage:  McEb'oth  v.  Pitts- 

i  hurgh  etc,  R,  i?.  Co,,  55  Pa.  St.  189;  see  also  McCurdy's  Appeal,  65  Id.  290,  296. 
Where  a  testator  devised  land  in  another  state  to  trustees,  upon  trusts  that 
were  illegal  and  void,  a  resulting  trust  vested  in  the  heirs,  and  the  trustees 
wore  decreed  to  convey  the  land  to  the  heirs:  Hawley  v.  JameSy  7  Paige, 
213;  S.  C,  32  Am.  Deo.  623.  Heirs  were  decreed  to  account  for  lands  in 
another  state  descended  to  them  as  a  trust,  subject  to  the  payment  of  debts, 
where  in  that  state  lands  descended  vrere  subject  to  the  pa3rment  of  debts:  Dick' 

Iiiition  v.  IToomes,  8  Gratt.  353.  A  suit  to  annul  trust  deeds  of^  lands  in  a  for- 
eign state  was  sustained  in  McDowell  v.  Recur,~^  IkrAnn.  301.  But  the 
jurisdiction  of  Louisiana  courts  to  decree  the  conveyance  of  land  in  another 
state  was  denied  in  Muaaina  v.  Ailing,  11  Id.  568. 

Fraud. — So  where  the  suit  involves  a  fraud,  and  the  equities  of  the  par- 
ties demand  the  conveyance  of  land,  this  will  be  decreed  from  a  defendant 
within  the  jurisdiction,  though  the  property  be  situated  without  its  limits, 
and  will  decree  other  relief  though  the  subject-matter  be  without  the  juris- 
diction. A  plea  to  the  jurisdiction  of  a  bill  praying  relief  from  a  grant  of  an 
annuity  or  rent-charge  upon  lands  in  Ireland,  alleged  to  have  been  fraudu- 
lently obtained,  was  overruled  in  Arglasse  v.  Mvschamp,  1  Vem.  75;  S.  C, 
Id.  133.  One  of  the  leading  cases  iu  this  country  that  establish  this  power 
of  equity  with  respect  to  foreign  subject-matter  is  Massie  v.  WaUs,  6  Cranch, 
148.  In  that  case  suit  was  commenced  in  the  United  States  circuit  court  for 
the  district  of  Kentucky  to  compel  a  conveyance  by  the  defendant  of  land 
in  Ohio,  on  the  ground  that  the  defendant  had  notice  at  the  time  of  his  pur- 
chase of  a  prior  equity  of  the  complainant.    The  defense  that  the  land  was 
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withoat  tho  jariadictioii  of  the  ooart  was  overruled,  and  afterwards,  on  ap- 
peal to  the  sapreme  court,  this  judgment  was  sustained,  on  the  ground  that, 
as  the  defendant  was  equitably  bound  to  convey  the  land,  equity  would  de- 
cree its  conveyance  notwithstanding  it  was  situated  in  another  state. 

A  purchase  £j  a  creditor)  of  an  estate  in  the  West  Indies,  by  a  creditor 
under  his  own  execution,  was,  under  the  circinnartances,  held  to  be  only  a 
security  for  the  debt  and  expenses  of  the  proceeding  and  incumbrances  paid 
by  him,  with  interest,  and  subject  to  this  a  reconveyance  was  decreed: 
Crcmstovm  v.  Johnson^  3  Yes.  jun.  170.  Bat  in  White  v.  Hallt  12  Id.  323,  it  was 
held  that  a  judicial  sale  had  under  process  and  judgment  of  court  of  compe- 
tent jurisdiction  in  one  of  the  colonies  would  not  be  interfered  with  under  a 
mere  general  allegation  of  fraud,  not  stating  the  facts  constituting  it. 

Where  an  agent  appointed  to  sell  lands  in  another  state  causes  a  convey- 
ance to  be  made  to  himself,  this  conveyance  will  be  set  aside  upon  the  ap- 
plication of  the  principal  or  his  heirs:  Sturdevant  v.  Pihe^  1  Ind.  277.  So 
equity  may  decree  the  execution  or  the  cancellation  of  a  deed  for  lands  situ- 
ated without  the  limits  of  the  jurisdiction  of  the  court,  when  the  lands  were 
obtained  by  fraud:  OuerrarU  v.  Fotdert  1  Hen.  &  M.  5.  A  vendor  was  en- 
joined from  bringing  any  suit  to  enforce  a  contract  for  the  sale  of  land  with-/ 
out  the  jurisdiction,  on  the  ground  of  the  frauduleucy  of  the  contract:  Dale\ 
V.  Rootevelt,  5  Johns.  Ch.  174.  So  an  assignment  for  the  benefit  of  creditors 
made  by  citizens  of  the  state  may  be  declared  void  for  fraud,  though  it  em- 
braces real  and  personal  property  in  other  states:  D*Ivemois  v.  Leavitt^  23 
Barb.  63.  Chancery  has  jurisdiction  of  an  action  for  a  fraudulent  conspiracy 
formed  by  the  defendants  in  another  state  to  divest  the  plaintiff  of  his  title  to 
lands  in  that  state,  when  the  relief  sought  is  damages  for  the  wrong,  and  an 
accounting,  and  payment  of  rents  and  profits:  MiMsina  v.  Belden,  6  Abb.  Pr. 
165. 

A  motion  for  a  writ  of  ne  exeat  regno  was  made  in  Jackson  v.  Petrie,  10  Ves. 
164,  upon  allegations  that  defendant  bad  fraudulently  obtained  a  sale  co 
himself  of  land  in  the  West  Indies,  and  that  the  sale  was  liable  to  be  set 
aside,  and  the  court  had  jurisdiction. 

Means  of  EyroBCEBiENT  of  Decreb  concekntng  Foreign  Subject-maT- 
TER. — As  we  have  seen,  equity  in  decreeing  any  act  to  be  done  relative  to 
subject-matter  situated  beyond  the  jurisdiction  of  the  courts  acts  in  personam, 
upon  the  conscience  of  the  party  who  is  ordered  to  act.  And  to  enforce  its 
decree  it  will  make  use  of  compulsion  upon  the  person  of  the  defendant:  Fos- 
ter V.  VassaU,  3  Atk.  589;  CarroU  v.  Lee,  3  Gill  &  J.  504;  S.  C,  22  Am. 
Dec.  350.  It  enforces  its  decrees  by  attachment  and  sequestration :  Shephard 
v.  Ross  County,  7  Ohio,  271.  But  although  the  defendant's  property  bo  be- 
yond the  jurisdiction  so  that  it  cannot  be  sequestered  or  taken  in  execution, 
the  court  does  not  lose  its  jurisdiction  in  relation  thereto:  Mitchell  v.  Bunch, 
2  E*aige,  606;  S.  C,  22  Am.  Dec.  669;  but  it  may  enforce  its  decree  by  an  at- 
tachment of  the  person:  Burnley  v.  Stevenson,  24  Ohio  St.  474,  478;  for  con- 
tempt if  he  fail  to  obey  the  decree:  Archer  v.  PreHon,  1  Eq.  Gas.  Abr.  133,  c.  .3, 
cited  1  Vem.  75;  Penn  v.  Hayward,  14  Ohio  St.  302.  And  in  Davis  v.  Hrad- 
ley,  22  N.  J.  Eq.  120,  it  was  said  that  the  decree  might  be  enforced  by  im- 
prisonment or  by  the  infliction  of  peine  fort  el  dure.  In  Pingree  v.  Cojin,  12 
Gray,  304,  305,  it  was  said  that  to  enforce  a  decree  for  the  specific  perform- 
ance of  a  contract  for  the  conveyance  of  land  situate  within  a  foreign  juris- 
diction, the  personal  property  of  the  defendant  might  be  sequestered;  the 
court  might  retain  the  bill,  and  under  the  general  prayer  for  relief  mold  the 
decree  to  one  of  damages  for  non-conveyance;  and  the  decree  might  be  a,  fouu-  \ 
dation  for  other  courts  to  compel  performance  specifically.  } 
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Power  of  Court  to  Compel  Person  to  "BfcrsQ  betoke  Court  Children 
OR  Other  Persons — ^EL^eas  Corpus. — This  power,  if  it  exists,  has  been 
seldom  exercised.  In  United  States  v.  Davis^  5  Cranch  C.  C.  622,  a  habeas 
corpus  was  directed  to  the  defendant,  directing  him  to  have  before  the  circuit 
court  of  the  District  of  Columbia  three  colored  persons,  with  the  cause  of  their 
detention.  Davis,  in  his  return  to  the  writ,  stated  on  oath  that  he  had  pur- 
chased the  negroes  as  slaves  in  the  city  of  Washington;  that,  as  he  believed, 
.  they  were  removed  beyond  the  District  of  Columbia  before  the  service  of  the 
writs  of  habeas  corpus^  and  that  they  were  then  beyond  his  control  and  out 
of  his  custody.  The  evidence  tended  to  show  that  Davis  had  removed  the 
negroes  because  he  suspected  they  would  apply  for  a  writ  of  habeas  corpus. 
The  court  held  the  return  to  be  evasive  and  insufficient,  and  that  Davis  was 
bound  to  produce  the  negroes,  and  Davis  being  present  in  court,  and  refus- 
ing to  produce  them,  ordered  that  he  be  committed  to  the  custody  of  the 
marshal  until  he  should  produce  the  negroes,  or  be  otherwise  discharged  in 
due  course  of  law.  The  court  afterwards  ordered  that  Davis  be  released 
upon  the  production  of  two  of  the  negroes,  for  one  of  the  negroes  had  run 
away  and  been  lodged  in  jail  in  Maryland.  Davis  produced  the  two  negroes 
on  the  last  day  of  the  term.  The  same  question,  whether  the  court  can  by 
means  of  habeas  corpus  compel  the  production  of  a  person  without  the  limits 
of  its  jurisdiction,  afterwards  arose  in  Michigan  in  the  Matter  of  Jackson,  15 
Mich.  417,  but  it  was  not  decided,  as  the  justices  were  equally  divided  upon 
the  question,  and  therefore  agreed  that  the  proceedings  should  be  dismissed. 
Justice  Campbell,  with  whom  concurred  Chief  Justice  Martin,  refused  to  fol- 
low Davis's  case,  supra,  not  considering  it  sound  law,  while  Justice  Cooley, 
who  delivered  an  opinion  in  which  Justice  Christiancy  concurred,  considered 
it  as  a  sufficient  precedent,  and  forcibly  substantiated  his  opinion.  It  was 
alleged  that  the  responient  in  this  case  had  caused  an  infant,  Samuel  W. 
Jackson,  to  be  removed  from  Michigan,  purposing  to  detain  him  out  of  his 
guardian's  custody,  and  since  then  had  been  instrumental  in  keeping  him  out 
of  the  state,  though  he  himself  remained  within  the  state;  and  the  question 
was,  whether  the  court  could  by  means  of  the  writ  of  Juibeas  corpus  compel 
the  respondent  to  bring  back  the  child  into  Michigan,  the  respondent  being 
within  the  jurisdiction.  Justice  Campbell,  in  his  opinion,  considered  that  the 
matter  of  the  illegality  of  the  imprisonment  to  which  the  writ  of  habeas  corpus 
was  directed  was  a  matter  of  local  jurisdiction,  to  be  dealt  with  at  the  place 
of  the  imprisonment,  which  was  in  this  case  Canada.  Of  the  case  in  Cranch, 
supra,  he  said:  '*The  only  case  which  has  been  thus  far  discovered  in  which 
the  writ  has  been  made  a  foundation  for  reaching  persons  restrained  of  their 
freedom  beyond  the  jurisdiction  is  that  of  United  States  v.  Davis,  5  Cranch 

C.  C.  622 This  case  is  entirely  bald  of  reasons,  and  the  most  that  can 

be  said  in  its  favor  is  that  the  judges  probably  decided  the  matter  in  haste, 
and  looked  more  to  the  demerits  of  the  respondent  than  to  any  rules  of  law. 
....  The  facts  were  such  as  to  make  it  very  desirable  to  deal  with  the 
wrong-doer;  and  if  the  courts  were  allowed  to  devise  remedies  at  their  option, 
there  could  be  no  objection  to  following  the  precedent.  But  it  seems  difficult 
to  maintain  it  upon  any  sound  principle:**  Id.  430,  431.  Further  on  he  says: 
"  It  may  be  worthy  of  consideration  whether  the  case  does  not  come  within 
the  jurisdiction  of  equity.  But  it  would  be  out  of  place  now  to  make  any 
investigation  on  that  point." 

Mr.  Justice  Cooley's  opinion,  on  the  other  hand,  is  of  course  entitle<l  to 
great  weight.  He  is  too  well  known  rs  a  thorough  lawyer  and  a  ccreful 
judge  nob  to  entitle  his  opinion  to  the  most  attentive  cDa  udaration.     He 
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attacks  the  propositioiui  of  the  necenity  of  the  wrong  inrolTed  in  the  im- 
priaonment  being  local,  and  that  the  jurisdiction  of  the  court  depended  upon 
the  statute  alone;  and  says:  **  The  important  fact  to  be  observed  in  regard  to 
the  mode  of  procedure  upon  this  writ  is,  that  it  is  directed  to  and  served  upon, 
not  the  person  confined,  but  his  jailer.  It  does  not  reach  the  former  except 
through  the  latter.  The  officer  or  person  who  serves  it  does  not  unbar  the 
prison  doors  and  set  the  prisoner  free,  but  the  court  relieves  him  by  compel- 
ling the  oppressor  to  release  his  constraint.  The  whole  force  of  the  writ  is 
spent  upon  the  respondent;  and  if  he  fails  to  obey  it,  the  means  to  be  resorted 
to  for  the  purposes  of  compulsion  are  fine  and  imprisonment.  ....  The 
difficulty  of  affording  redress  is  not  increased  by  the  confinement  being  beyond 
the  limits  of  the  state,  except  as  greater  distance  may  affect  it.  The  impor- 
tant question  is.  Where  is  the  power  of  control  exercised  ?    And  I  am  aware 

of  no  other  remedy What  I  say  on  this  subject  is  carefully  restricted 

to  the  case  of  a  citizen  of  our  own  state  unlawfully  held  in  custody  elsewhere 
by  another  person,  who  is  himself  within  the  jurisdiction  of  this  court.  If 
he  is  here,  the  wrong  is  being  done  here;  for  the  wrong  is  done  wherever  the 
power  of  control  is  exercised.  There  is  no  inherent  difficulty  in  the  case; 
and  the  court  of  chancery,  in  the  exercise  of  its  power  to  compel  specific 
performance,  frequently  exerts-an  authority  over  a  subject-matter  in  a  foreign 
jurisdiction  similar  to  that  which  is  sought  for  here.  I  think  the  case  pre- 
sented by  the  petition  is  one  in  which  we  can  give  relief,  and  the  decision  in 
United  States  v.  Dcan^  5  Cranch  C.  C.  622,  is  in  point  and  will  warrant  it. 
There  are  no  oonflictin^  decisions.  The  incidental  remarks  which  have  been 
made  in  some  cases  about  the  remedy  applying  where  the  imprisonment  is 
within  the  state  seem  to  me  of  no  significance.  In  none  of  those  cases  was 
attention  directed  to  this  particular  point;  and  I  have  already  indicated  my 
opinion  that  imprisonment  within  the  meaning  of  the  law  may  be  held  to  b? 
wherever  the  person  is  who  imprisons.  This  writ  is  based  upon  no  technical 
reasons,  but  its  scope  is  as  broad  as  its  power  to  give  redress."  In  Rising  v. 
Dodge,  2  Duer,  42,  it  seems  to  have  been  taken  for  granted  that  habeas 
corpus  would  not  lie  where  the  person  detained  was  without  the  jurisdiction, 
though  the  case  cannot  be  considered  as  authority  to  this  effect;  it  was  there 
decided  that  no  action  can  be  maintained  by  a  father  to  recover  damages  for 
the  removal  of  his  Infant  child,  so  as  to  prevent  the  production  of  the  body  of 
the  child  upon  a  habeas  corpw,  when  it  appears  that  the  father  had  not  an 
absolute  right  to  the  custody  of  the  child,  and  that  the  child  was  incapable 
of  rendering  any  services  of  value.  State  courts  cannot  infi*inge  upon  the 
jurisdiction  of  the  United  States  courts  by  means  of  the  writ  of  habeas  cor- 
pus: TarbU's  Case,  13  Wall.  397;  Ableman  v.  Booth,  21  How.  506.  A  writ 
of  habsas  corpus,  it  was  held,  would  run  to  West  Point  and  bring  before  the 
court  the  person  of  a  cadet  detained  there.  The  court  had  jurisdiction  over 
territory  within  the  state  ceded  to  the  United  States  unless  it  had  been  ex- 
pressly surrendered:  Matter  of  Carleton,  7  Cow.  471.  In  view  of  these  au- 
thorities, the  jurisdiction  of  the  court  to  compel  the  production  of  a  person 
out  of  the  state  by  means  of  habeas  corpus  must  be  considered  as  unsettled. 
As  far  as  we  have  been  able  to  ascertain,  equity  has  never  attempted  to 
exercise  this  authority.  In  the  opinion  of  Justice  Campbell,  in  Matter  of 
Jackson,  15  Mich.  417,  we  have  seen  the  judge  intimated  that  the  matter 
might  be  appropriate  for  equitable  jurisdiction.  And  Justice  Cooley,  in  the 
same  case,  compared  the  authority  of  the  court  by  habeas  corpus  to  the  juris- 
diction of  equity  to  decree  specific  performance  of  lands  in  a  foreign  jurisdic- 
tion.    Equity,  when  it  once  obtains  jurisdiction  for  one  purpose,  will  retain 
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it  for  all  parposcs.  And  in  a  mattsr  of  equitable  cognizance,  if  it  became 
necessary  for  a  child  or  other  person  confined  in  a  foreign  jarisdiction  by  a 
person  within  the  domestic  jarisdiction  to  be  produced  within  the  court  in 
the  furtherance  of  equity,  no  doubt  the  court,  acting  in  peraoTiam,  would 
compel  the  person  who  was  imprisoning  the  required  party  to  produce  him, 
on  pain  of  suffering  the  personal  power  of  the  court,  visited  by  means  of 
attachment  of  the  person. 

The  principal  case  is  citbd  upon  power  of  equity  over  subject-matter 
without  its  jurisdiction,  as  follows:  A  court  of  chancery  having  jurisdiction 
of  the  person  of  the  defendant  will,  by  its  process  of  injunction  and  attach- 
ment, compel  him  to  do  justice  by  the  execution  of  such  conveyances  and 
assurances  as  will  affect  the  title  of  the  property  in  the  jurisdiction  in  which 
it  is  situated:  Gardner  v.  Ogden^  22  N.  Y.  339.  A  court  of  equity  may  en- 
force specific  performance  of  a  contract  for  the  sale  of  lands  situated  in 
another  state,  wherein  the  contract  was  made  and  was  to  be  performed,  if 
the  defendant  is  duly  served  and  subjected  to  jurisdiction:  Myre»  v.  Dt  Mier, 
4  Daly,  350;  Cleveland  v.  BurriU,  25  Barb.  533,  535.  Though  the  vendor  bo 
absent  from  the  state,  the  court  having  jurisdiction  of  the  subject-matter  may 
compel  him  to  give  a  deed,  either  in  person  or  by  a  commissioner  appointed 
by  the  court  to  act  for  him:  Rourhe  v.  McLaughlin,  38  CaL  201.  A  court  of 
equity  has  jurisdiction  to  grant  an  injxmction  at  the  suit  of  a  resident  plaintiff 
against  a  non-resident  defendant,  restraining  him  from  performing  or  exhib- 
iting a  drama  in  a  foreign  state  in  violation  of  the  plaintiff's  rights,  where 
the  summons  and  injunction  order  are  served  on  the  defendant  while  he  ia 
temporarily  within  the  state:  French  v.  Maguire,  55  How.  Pr.  474. 

Questions  of  Fact  in  Appellate  Coubt. — When  the  issues  involved  in 
a  case  are  questions  of  fact,  and  the  findings  of  the  referee  are  not  without 
evidence  to  support  them,  they  are  conclusive  upon  the  appellate  court,  and 
not  subject  to  review:  Ostrander  v.  Felloioa,  39  N.  Y.  350.  In  Wisconsin  the 
appellate  court  will,  in  an  equity  case,  look  into  the  testimony  to  see  if  the 
facts  proved  will  sustain  the  findings  and  judgment;  and  therefore  the  decis- 
ions of  the  New  York  court  of  appeals  that  the  findings  must  support  the 
judgment  are  not  applicable  there,  since  in  New  York  the  court  of  appeals 
does  not  review  the  facts  in  an  equity  case:  Catlin  v.  Henton,  9  Wis.  494. 
Both  the  above  cases  cite  the  principal  case.  Upon  writ  of  error,  it  will  be 
assumed  that  the  facts  stated  are  true,  and  no  inquiry  will  be  attempted  as  to 
the  weight  of  the  evidence:  Bolles  v.  Beachy  53  Am.  Dec.  263,  and  note  citing 
prior  cases  269;  Spooner  v.  Dunn,  63  Id.  414. 

Actions  concebnino  Land,  Venue  op — Statutoby  Pbovisions.— Title 
to  land  must  be  tried  in  the  county  where  the  land  lies:  Beverly  v.  Burhe,  54 
Am.  Dec.  351;  so  of  trespass  qiuxre  dausum /regit:  Champion  v.  Doughty,  35 
Id.  523.  The  supreme  court  of  New  York  has  succeeded  to  the  powers  of 
chancery  over  lands  in  another  state,  and  the  section  of  the  code  prescribing 
that  actions  concerning  lands  shall  be  local  has  no  application  when  the  laadft 
are  situated  without  the  state:  Mussina  v.  Belden,  6  Abb.  Pr.  174;  Gwrdner 
V.  Ogden,  22  N.  Y.  339;  Baldwin  v.  Talmadge,  39  N.  Y.  Super.  Ct.  407,  all 
citing  the  principal  case.  An  action  for  specific  performance  of  a  contract  of 
sale  of  land  situate  within  the  state  ia,  under  a  statute  similar  to  the  New 
York  statute,  local,  and  to  bo  commenced  in  the  county  where  the  land  is 
situate:  Parker  v.  McAUiater,  14  Ind.  15,  citing  the  principal  case.  In  Loeb 
V.  MathiSt  37  Id.  315,  it  was  held  that  the  statute  requiring  an  action  for  in- 
jury to  real  property  to  be  commence  I  in  the  county  where  the  real  estate  is 
situated  is  a  statute  defining  jurisdiction,  not  venue.    The  principal  case  was 
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daiined  by  oomncl  to  hold  soch  a  staiiite  not  juriBdictional  in  its  nature;  but 
this,  the  ooort  said,  was  a  mistaken  view  of  that  case. 

VOWKBS  OF  EXBCUTOR  UNDER  POWBS  0»  SaLB  OF  LaXD  QTVZS  BY  WiLL. 

Power  to  convey  lands  given  by  will  might  be  executed  by  the  executor  as 
donee  of  a  power  in  trust,  and  not  as  executor  under  the  will,  and  letters  tes- 
tamentary would  not  be  indispensable  to  the  due  execution  of  the  power: 
Per  Brown,  J.,  arguendo,  in  DoUon  v.  Brewsier,  32  Barb.  394;  see  Pumpd'y 
V.  Tinkham^  23  Id.  322.  An  executor  to  whom  a  ]x>wer  of  sale  is  given  by 
will  to  sell  land  and  apply  the  proceeds  to  certain  purposes  named  in  the  will, 
and  not  merely  to  apply  the  same  to  the  administration  of  the  estate,  is  the 
donee  of  a  power  in  trust,  and  takes  as  such,  and  not  as  executor,  and  derives 
bis  right  to  exercise  it  from  the  will  itself,  and  not  from  its  admission  to  pro- 
bate or  the  issuance  of  letters  testamentary.  He  may  therefore  execute  the 
power  before  probate  granted  or  letters  obtained:  BoUoti  v.  Jacks,  6  Robt.  228. 
Donee  of  power  may  act  under  power  conferred  by  a  will,  provided  he  com- 
plies with  conditions  precedent  by  qualifying  as  executor;  therefore  an  exec- 
utor invested  by  terms  of  the  will  with  full  powers  to  sell  cannot  exercise 
those  powers  until  he  takes  out  letters  testamentary:  Humbert  v.  WursUr,  22 
Hun,  407.  The  principal  case  is  cited  in  the  above  cases.  Power  to  sell  lauds 
vests  in  the  executor  an  interest  in  the  land,  when:  See  Lessee  of  Williams  v. 
Veach,  49  Am.  Dec.  453,  and  cases  cited  in  the  note;  Doe  d.  Clendenning  v. 
Lanius,  56  Id.  518;  Ross  v.  Barclay,  55  Id.  616.  Discretionary  power  of  sale 
given  to  an  executor  as  to*  property  in  another  state  cannot  be  legally  exe- 
cuted by  an  administrator  cum  Ustamento  cumexo  in  the  latter  state:  Mont- 
gomery V.  MilUhen,  43  Id.  507. 

Discretion A&T  Authoritt  Qiyen  to  Aoent  cannot  be  Delegated  itr 
Him:  Lyon  v.  Jerome,  37  Am.  Dec  271,  note  278;  WhiU  v.  Davidson,  C.) 
Id.  699.  Trustees  of  mortgages  given  to  secure  bonds  are  clothed  with  tiio 
duty  of  enforcing  the  mortgages  against  the  property  covered  thereby  in  c  i8o 
default  is  made  in  the  payment  of  the  bonds,  and  of  making  sucli  a  disposi- 
tion thereof  as  will  best  promote  the  interests  of  the  bondholders.  This  du  ty 
is  a  personal  one,  and  the  trustee  cannot  divest  himself  of  it  by  delegating  i.s 
performance  to  any  other  person:  Merrill  v.  Farmers^  Loan  and  Trust  Co.,  CI 
Hun,  300.  The  rule  that  an  agent,  public  or  private,  cannot  delegate  Iiis 
authority  in  cases  requiring  the  exercise  of  judgment  or  discretion  does  not 
apply  to  the  indorsement  of  drafts  by  a  deputy  in  the  state  treasurer's  oiDcu: 
People  V.  Bank  of  North  America,  75  N.  Y.  556.  Both  the  above  cases  cite 
the  principal  case. 

BjkTIFICATION  OF  ACTS  OF  UNAUTHORIZED  AOENT   BIND8  PRINCIPAL:   See 

White  V.  Davidson,  63  Am.  Dec.  699,  and  cases  cited  in  the  note  704.  It  w us 
held  in  Dodge  v.  Hopkins,  14  Wis.  638,  that  where  a  contract  for  the  sale  of 
land  is  not  binding  upon  the  owner  of  the  land  because  made  by  a  person 
who  assumed  to  act  as  his  agent  without  any  authority,  it  is  not  binding  upoa 
the  other  party;  and  no  subsequent  act  of  the  owner  in  ratification  of  tlio 
contract  could  make  it  obligatory  upon  the  vendee  without  his  assent.  The 
court  comments  upon  the  statement  in  the  principal  case  that  '*  a  subsequent 
ratification  is  equally  effectual  as  an  original  authority,*'  and  remarks  that 
though  true  enough  when  restricted  to  the  facts  of  the  principal  case  uikI 
similar  cases,  it  is  too  broad  when  applied  to  every  case,  and  lays  down  tiio 
distinction  that  the  principle  is  true  where  the  subsequent  act  of  ratilicatioa 
is  made  the  basis  of  a  demand  a^^ainst  the  party  who  mtifies,  and  it  is  nob 
true  in  case  of  an  executory  contraat  when  t!ie  ratification  is  put  forth  as  i!u 
foundation  of  a  ri^t  in  favor  of  the  ratifying  ixirty.     Aud  ia  the  latter  case, 
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in  order  that  tbe  contmot  raay  bocome  bindiDg,  the  other  party  must  oooaenty 
or,  in  other  words,  there  mnst  be  a  mutual  ratification. 

AokNT's  AT7TB0RITT  TO  Ck>NTRACT  POR  SALB  OF  LAND8  MAT  BE  BY  PaROL: 

WorrcUl  v.  Munn,  55  Am.  Doo.  330,  and  note  343,  344,  citing  other  cases; 
see  Curtis  v.  Blair,  59  Id.  257;  Fonl  v.  WiUicuns,  ante,  and  note.  The  stat- 
ute of  frauds  does  not  require  that  the  authority  of  the  agent  contracting  for 
the  sale  of  lands  should  bo  in  writing.  It  may  be  established  by  parol,  and 
it  will  be  inferred  where  the  principal  adopts  the  act  of  the  agent.  Thus  an 
authority*  to  sell,  given  to  one  whose  occupation  is  that  of  a  real  estate  broker, 
authorizes  the  broker  to  sign  the  contract  and  bind  his  principal:  PringU  ▼. 
Spaulding^  53  Barb.  21,  citing  the  principal  case.  So  of  the  ratification  of 
the  agent's  contract.  Thus  where  the  executor  contracts  iinder  an  invalid 
order  of  court  to  sell  land  of  the  decedent,  and  the  heirs  at  law  orally  sanc- 
tioned the  contract,  and  by  their  acts  and  conduct  induced  the  plaintiff  to 
purchase  and  expend  money  under  the  contract,  it  was  held,  in  a  suit  by  the 
plain tifif  to  compel  the  heirs  at  law  to  execute  a  conveyance  of  such  land,  that 
they  were  estopped  to  deny  the  agency  of  the  executor,  and  the  plaintiff  ob- 
tained judgment:  Favill  V.  Roberta,  3  Lans.  25,  citing  the  principal  case. 
Where,  by  the  terms  of  a  lease,  it  cannot  be  assigned  without  the  written 
consent  of  the  lessors,  and  it  is  assigned  by  virtue  of  the  written  consent  of  a 
person  professing  to  act  as  their  agent,  a  suit  by  the  lessors  to  enforce  the 
contract  embraced  in  the  assignment  is,  between  them  and  the  assignees,  a 
ratification  of  the  acts  of  the  agent,  and  sufficient  evidence  of  his  authority: 
Dodge  v.  Lambert,  2  Bosw.  578,  citing  the  principal  case. 

Agreement  for  Sale  of  Lands,  Signed  by  Vendee  only,  and  not  by  the 
vendor,  is  void  by  the  statute  of  frauds:  De  Beerski  v.  Paige^  47  Barb.  175, 
citing  the  principal  case;  see  note  to  WorraU  v.  Munn,  55  Am.  Dec.  344. 
A  written  instrument,  subscribed  by  the  owner  of  land,  authorizing  a  real 
ostate  broker  to  sell  it  upon  certain  terms  therein  specifically  stated,  and  an 
agreement  to  purchase  the  property  upon  those  terms  subscribed  by  a  pur- 
chaser, subsequently  written  across  the  face  of  the  paper  while  unrevoked  in 
the  hands  of  the  broker,  do  not,  taken  either  separately  or  together,  form  a 
contract  for  the  sale  of  the  land  binding  upon  the  owner  under  the  statute  of 
frauds,  nor  does  his  subsequent  parol  assent  to  the  terms  of  sale  give  validity 
to  the  transaction:  Haydock  v.  Stow,  40  N.  Y.  371,  citing  the  principal  case. 

Memorandum  of  Agreement  for  Sale  of  Lands  is  not  sufficient  unless 
it  discloses  the  terms  of  the  contract  and  the  parties  thereto:  Sherburne  v. 
Shaw,  8  Am.  Dec.  47;  see  Comck  v.  DeHcoudres^  10  Id.  681.  If  it  can  be 
made  certain  by  reference  to  something  else,  it  will  be  sufficient:  Abeel  v.  Rod- 
diff,  7  Id.  377.  It  need  not  be  contemporaneous  with  the  contract  nor  con- 
tained in  one  instrument:  Ide  v.  Stanton,  40  Id.  69S. 


SooTT  V.  Onderdonk. 

114  New  ToBX  (4  Eebnar),  9.] 

Bill  to  Remove  Clodd  on  Title  will  not  Lib  mthen  Instrument  Com- 
plained OF  AS  Cloud  is  Void  on  its  face,  or  is  void  for  omission  of  pre- 
liminary proceedings  which  any  one  claiming  under  it  would  be  required 
to  prove. 

Bill  to  Avoid  Conveyance  as  Cloud  Lies  where  Statute  Declares  It 
Presumptive  Eyidekcs  of  the  regularity  of  preliminary  proceedings,  il 
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the  proper  preliminary  proceedingn  vere  not  in  fact  had,  as  in  case  of  a 
sale  for  a  municipal  asse^ement  for  a  public  improvement. 
Bill  Lies  to  Enjoin  Conveyanck  Which  would  bk  Cloud  on  Title  after 
an  invalid  sale  for  a  municipal  assessment,  and  the  issuance  of  a  certifi- 
cate of  sale. 

Appeal  to  revise  a -judgment  of  the  ciiy  court  of  Brooklyn 
ovemiliug  a  demurrer  to  the  complaint.  The  facta  appear  in 
the  opinion. 

John  E,  BurreU,  for  the  appellant. 

P.  V.  E,  Staniouy  for  the  respondent. 

By  Court,  Denio,  C.  J.  The  substance  of  the  complaint  is, 
that  without  having  laid  an  assessment  affecting  the  plaintiff's 
lots  the  corporation  proceeded  to  sell  them  as  though  they  had 
l^een  legally  assessed;  that  the  defendant  Onderdonk  became  the 
purchaser  at  the  sale,  receiving  a  certificate  of  the  purchase,  and 
is  seeking  to  consummate  the  transaction  by  obtaining  a  convey- 
ance of  the  property  from  the  corporation  for  a  long  term  of 
years.  Though  it  is  improbable  that  the  sale  was  made  without 
the  pretense  of  a  valid  assessment,  the  defendants  have  chosen 
to  put  themselves  upon  the  naked  case  that  there  was  no  assess- 
ment; attd  the  question  to  be  determined  is  whether,  conceding 
such  a  state  of  things  to  exist,  the  plaintiff,  before  he  has  been 
actually  disturbed,  is  entitled  to  maintain  this  action,  and  to 
have  a  judgment  arresting  the  proceeding  and  setting  aside  what 
has  been  done.  Ordinarily,  a  party  must  wait  until  his  rights 
have  been  actually  interfered  vnth  before  he  can  implead  an- 
other from  whom  he  anticipates  an  injury.  But  there  are  sev- 
eral exceptions  to  this  rule;  and  when  the  jurisdiction  at  law  and 
equity  was  administered  in  different  courts  and  by  different  forms 
of  proceeding,  it  was  a  common  case  for  a  x>arty  to  appeal  to  a 
court  of  equity  for  relief  against  an  apprehended  injury  to  be 
effected  by  his  adversary  by  some  act  in  pais,  or  by  some  legal 
proceeding  which  he  could  not  defend  himself  against  upon  the 
principles  of  the  common  law.  This  class  of  cases  has  been  nar- 
rowed by  the  law  abolishing  the  distinction  between  the  two 
jurisdictions;  and  now,  as  a  general  rule,  if  the  party  claiming 
relief  has  a  good  defense,  whether  it  be  of  a  legal  or  equitable 
nature,  and  if  he  can  only  be  divested  of  his  rights  by  some  suit 
in  court  instituted  by  his  adversary,  he  must  wait  until  he  is 
thus  challenged,  when  he  will  -be  in  time  to  bring  forward  his 
defense.  That  there  is  a  certain  degree  of  inconvenience  in 
this  rule,  in  many  cases  which  may  be  supi^sed,  is  admitted; 
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but  the  evil  would  be  much  greater  if  every  person  who  could 
show  that  what  he  claimed  to  be  his  rights  was  questioned  by 
some  other  person  could  call  such  person  into  court  and  com- 
pel him  to  disclaim  or  to  litigate  the  matter  in  advance.  Courts 
have  commonly  occupation  enough  in  determining  controversies 
which  have  become  practical,  without  spending  time  in  hearing 
discussions  respecting  such  as  are  merely  speculative  or  poten- 
tial. The  most  prominent  of  the  inconveniences  referred  to 
have  been  remedied  by  legislation  or  by  the  settled  practice  of 
the  courts.  Thus,  a  party  claiming  to  be  the  owner  of  lands 
may,  after  a  certain  length  of  possession  on  his  part,  compel  the 
determination  of  the  claim  of  any  other  person  to  the  title  of 
such  land:  2  B.  S.  312;  Laws  1848,  c.  50;  Code,  sec.  449.  So 
of  the  cases  to  which  the  remedy  by  bill  of  interpleader  formerly 
applied. 

Besides  these  cases,  there  is  a  principle  of  eqtiity  which  re- 
mains in  force,  notwithstanding  the  confusion  of  remedies,  by 
which  a  person  may  in  certain  cases  institute  a  suit  to  remove  a 
claim  which  is  a  cloud  upon  the  title  to  hie  property:  Hamillon 
V.  Cummings,  1  Johns.  Ch.  617;  Story's  Eq.,  sees.  700  et  seq.  If, 
however,  the  claim  is  based  upon  a  written  instrument  which  is 
void  upon  its  face,  or  which  does  not  in  its  terms  apply  to  the 
property  it  is  claimed  to  afifect,  there  seems  to  be  no  reason  for 
entertaining  a  litigation  respecting  it  before  it  is  attempted  to 
be  enforced,  for  the  party  apprehending  the  danger  has  his 
defense  always  at  hand.  In  such  a  case,  this  court  has  deter- 
mined that  no  action  at  the  suit  of  the  party  apprehending  injury 
will  He:  Cox  v.  Clift,  2  N.  Y.  118.  The  same  reason  applies 
to  cases  where  the  claim  requires  the  existence  of  a  series  of 
facts  or  the  performance  of  a  succession  of  legal  acts,  and  there 
is  a  defect  as  to  one  or  more  of  the  Hnks.  The  party  must,  in 
general,  wait  until  the  pretended  title  is  asserted.  This  principle 
is  also  very  well  settled  by  authority:  Van  Doren  v.  Mayor  etc,  of 
New  York,  9  Paige,  388;  Mayor  etc,  of  Brooklyn  v.  Merserole,  26 
Wend.  132.  In  both  these  classes  of  cases  the  party  whose  estate  is 
questioned  may  naturally  wish  to  have  the  matter  speedily  deter- 
mined, as  he  may  in  the  mean  time  suffer  inconveniences,  and 
even  actual  damage,  on  account  of  the  discredit  attaching  to  his 
title  by  reason  of  the  unfounded  claim.  But  unless  the  circum- 
stances are  such  as  to  sustain  an  action  for  slander  of  title,  the 
law  regards  the  injury  too  speculative  to  warrant  its  interference. 
I  am  not  able,  therefore,  to  concur  in  the  views  of  the  city  court 
of  Brooklyn,  contained  in  the  opinion  which  has  been  laid  before 
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us,  to  the  effect  that  in  every  case  where  an  instrument  in  tlia 
hands  of  another  person  is  calculated  to  induce  the  belief  that  the 
title  of  the  plaintiff  is  invalid,  an  action  will  He  to  set  it  aside.  In 
this  case,  therefore,  if  Onderdonk,  the  purchaser  at  the  corpora- 
tion sale,  in  asserting  his  title  after  he  had  perfected  his  pur- 
chase, would  be  obliged  to  prove  the  laying  of  the  assessment, 
as  well  as  the  other  proceedings  anterior  to  the  conveyance,  I 
should  be  of  opinion  that  the  complainant  had  not  established 
a  case  for  relief.  Neither  the  proceedings  of  the  corporation 
nor  the  conveyance  to  Onderdonk,  when  obtained,  would  con- 
stitute such  a  cloud  upon  the  plaintiff's  title  as  is  contemplated 
by  the  rule.  It  would  be  impossible  for  Onderdonk  to  recover 
the  possession  of  the  lots,  for  he  could  not  establish  the  exist- 
ence of  the  assessment,  and  the  plaintiff  might  rest  in  perfect 
safety.  But  the  orty-fifth  section  of  the  charter  of  the  city  of 
Brooklyn  provides  that  the  conveyance  under  such  a  sale  as  was 
made  in  this  case,  which  is  to  be  executed  under  the  corporate 
seal,  shall  briefly  set  forth  the  proceedings  had  for  the  sale  of 
the  premises,  and  that  by  force  thereof  the  purchaser  shall  be 
entitled  to  the  possession,  and  to  the  same  remedy  to  recover 
such  possession  as  is  provided  by  law  for  the  removal  of  tenants 
who  hold  over  after  the  expiration  of  their  terms,  and  that  such 
"  conveyance  shall,  in  any  such  proceeding,  be  deemed  prima 
facie  evidence  of  the  facts  therein  recited  and  set  forth : "  Laws 
1834,  p.  108.  A  conveyance  properly  prepared  under  this  pro- 
vision would  recite  the  ordinance  or  resolution  of  the  common 
council  imposing  the  assessment,  and  such  recital  would  be  pre- 
sumptive evidence  of  the  existence  of  that  ordinance.  It  is  true, 
the  owner  of  the  land  would  be  at  liberty  to  disprove  it,  if  he 
could  obtain  the  evidence;  but  the  statute  contemplates  that  the 
purchaser  shall  be  furnished  with  a  document  bearing  on  its 
face  prima  facie  evidence  of  a  title  in  him,  and  can  only  be  im- 
peached by  proof  aliunde  of  the  falsity  of  its  recital.  The 
authorities  to  which  I  have  referred  admit  that  in  such  cases  the 
party  is  not  compelled  to  take  the  hazard  of  the  loss  of  his  evi- 
dence, but  may,  while  it  is  attainable,  call  the  party  holding 
such  a  document  into  court  and  have  the  matter  determined  at 
once,  so  that  the  cloud  upon  his  title  may  be  disi>elled.  If  the 
plaintiff  would  be  entitled  to  set  aside  a  conveyance,  upon  the 
facts  stated  in  the  complaint,  if  one  had  been  obtained,  then, 
inasmuch  as  the  purchaser  is  seeking  to  obtain  such  a  convey- 
ance, and  the  corporation  of  Brooklyn  is  ready  to  execute  one, 
as  is  apparent  from  the  terms  of  the  certiflcate  of  sale,  it  is  right 
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that  they  should  be  enjoined  from  proceeding  farther  towards 
that  object.  For  the  single  reason,  therefore,  that  the  statute 
gives  to  the  conveyance  the  effect  which  has  been  mentioned,  I 
am  of  opinion  that  the  city  court  was  right  in  overruling  the 
demurrer  and  giving  the  plaintiff  the  relief  which  he  sought. 
Judgment  affirmed  

Bills  to  Remove  Clouds  on  Title:  See  Lyon  v.  Htmt,  46  Am.  Dec  216; 
Banks  v.  Evans,  48  Id.  734;  Downing  v.  Wherrin,  49  Id.  139.  The  principal 
case  is  frequently  cited  as  an  authority  upon  this  subject.  It  has  been  often 
held  that' where  a  certificate  of  sale,  or  a  deed  of  property  illegally  sold  to  pay 
an  assessment  or  tax,  is  valid  on  its  face,  requiring  extrinsic  evidence  to  show 
its  invalidity,  or  is  made  by  statute  presumptive  evidence  of  the  regularity 
and  validity  of  the  prior  proceedings,  so  that  the  mere  presentation  of  such 
certificate  or  deed  would  make  out  a  prima  facie  title,  a  bill  in  equity  will  lie 
to  remove  it  as  a  cloud  on  the  title:  Lewis  v.  BuffaiOt  29  How.  Pr.  339,  340; 
Mann  v.  Utica,  44  Id.  338;  Beach  v.  Hayes,  68  Id.  21;  Marsh  v.  Brooklyn,  2 
Hun,  143;  S.  C,  4  Thorap.  &  C.  415;  Astor  v.  Mayor  etc.  of  New  York,  5 
Jones  &  S.  581;  Hatch  v.  Buffalo,  38  N.  Y.  277;  Allen  v.  BMfalo,  39  Id.  390; 
Crooke  v.  Andrews,  40  Id.  549;  Hassan  v.  Rochester,  67  Id.  536;  Berlew  v. 
Quarrier,  16  W.  Va.  163;  Dean  v.  Madison,  9  Wis.  406,  all  approving  and  fol- 
lowing the  principal  case.  Thus,  where  an  assessment  was  illegally  made  to 
one  not  the  owner  or  occupant  of  property,  but  the  statute  made  the  certifi- 
cate of  sale  a  prima  facie  lien  thereon,  it  was  decided  that  an  action  lay  to  re- 
move or  cancel  it  as  a  cloud  on  the  title:  Crooke  v.  Andrews,  40  N.  Y.  549.  So, 
where  an  assessment  for  grading  a  street  was  invalid  for  want  of  a  certificate 
that  an  application  had  been  made  therefor  by  a  majority  of  the  adjacent 
property  owners:  Hatch  v.  Buffalo,  38  Id.  277;  AUen  v.  Buffalo,  39  Id.  390. 
The  former  of  the  two  cases  last  cited  was  said  by  the  court  to  stand  qua- 
tuor  pedibus  with  the  principal  case.  %ut  a  suit  or  action  will  not  lie  to  can- 
cel ao  invalid  assessment  or  tax  which  is  not  prima  facie  a  lien  upon  the 
plaintiflf*s  property:  Clark  v.  Davenport,  95  Id.  484;  Sanders  v.  Yonkers, 
63  Id.  492;  Toumsend  v.  Mayor,  77  Id.  546;  or  to  remove  or  cancel  a  tax  cer- 
tificate or  tax  deed  which  is  void  on  its  face  or  is  not  made  prima  facie  evi- 
dence of  the  regularity  of  the  proceedings:  Overing  v.  Foote,  43  N.  Y.  293; 
Head  v.  James,  13  Wis.  643.  If  the  defect  invalidating  the  assessment,  tax, 
certificate,  or  deed  appears  on  the  face  of  proceedings  which  the  purchaser 
thereunder  must  himself  produce  to  prove  his  title,  there  is  no  cloud:  Overing 
V.  Foote,  43  N.  Y.  293;  Guest  v.  Brooklyn,  69  Id.  514,  515.  So,  where  the 
statute  under  which  the  assessment  or  tax  is  levied  is  unconstitutional,  as  that 
is  a  defect  of  which  the  purchaser  must  take  notice  at  his  peril:  Townsend  v. 
Mayor,  77  Id.  546. 

In  Marsh  v.  Brooklyn,  59  N.  Y.  284,  285,  it  was  held,  reversing  S.  C,  2 
Hun.  142,  4  Thomp.  &  C.  41.3,  that  under  the  charter  of  Brooklyn  of  1854, 
making  a  deed  on  a  sale  to  pay  a  municipal  assessment  prima  facie  evidence 
merely  of  the  validity  of  the  proceedings  "  had  for  the  sale,"  and  not  of  the 
validity  of  the  assessment  or  other  proceedings  anterior  to  those  relating  to 
the  sale,  a  deed  for  an  assessment  to  one  not  the  owner  would  constitute  no 
cloud  upon  the  title,  and  no  action  would  lie  to  remove  it,  since  the  purchaser 
must  show  a  valid  assessment  to  make  out  his  title;  and  the  principal  case 
was  distinguished  as  having  been  decided  under  the  charter  of  1834,  under 
which  a  deed  made  upon  such  a  sale  entitled  the  purchaser  to  possession.    A 
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similar  decision  was  made,  and  the  same  distinction  drawn,  in  Qnett  v.  Brooh' 
lyv^  69  N.  y.  513-515. 

The  doctrine  of  the  principal  case  has  also  been  frequently  applied  to  other 
than  tax  cases.  C^enerally,  when  a  conveyance  of  any  kind,  though  invalid  iu 
fact,  is  valid  on  the  face  of  it,  and  will  require  extrinsic  proof  to  overcome  it, 
a  bill  will  lie  to  cancel  or  remove  it  as  a  cloud  on  the  title  of  the  true  owner. 
Thus  where,  owing  to  the  presumption  of  the  regularity  of  official  acts,  a 
lease  made  by  public  officers  is  prima  fade  valid,  but  in  fact  void,  because 
certain  statutory  prerequisites  have  not  been  complied  with,  the  owner  of 
property  whose  title  b  clouded  thereby  may  maintain  an  action  to  have  it 
adjudged  void:  Mayor  v.  North  Shore  etc,  Co,,  9  Hun,  622.  So  where  a 
forged  deed  was  put  on  record  because  of  a  false  certificate  of  acknowledg- 
ment thereto  by  an  authorized  public  officer,  it  was  held  to  be  a  cloud  which 
equity  would  remove:  Remington  Paper  Co.  v.  0' Dougherty,  81  N.  Y.  483. 
So  it  has  been  held  that  where  judgments  are  apparent  liens  on  property, 
but  have  been  in  fact  paid,  a  subsequent  judgment  creditor  may  maintain  an 
action  to  have  them  canceled:  Shaw  v.  DwiglU,  27  Id.  247.  So  where  a 
husband  had  the  apparent  title  to  property  which  was  really  his  wife's,  and 
it  was  sold  on  execution  against  him,  and  a  certificate  of  sale  issued,  it  was 
decided  that  a  suit  or  action  was  maintainable  by  the  wife  to  remove  it:  Tie- 
dale  V.  Jones,  38  Barb.  527.  And  where  a  mother  purchased  certain  realty, 
and  directed  the  deed  made  to  herself,  with  a  proviso  that  her  son  should 
have  the  property  upon  her  death  upon  his  paying  a  certain  annual  sum  for 
her  maintenance,  but  the  deed  was  made  by  mistake  to  her  in  trust  for  her 
son,  and  was  afterwards  returned  and  destro^^ed,  and  a  deed  made  to  her  in 
fee,  and  the  land  was  subsequently  sold  on  execution  against  the  son,  and  a 
certificate  of  sale  issued,  it  was  held  that  a  bill  would  lie  to  remove  it  as  a 
cloud:  Fond  v.  Sage,  48  N.  Y.  179.  So  where  a  deed  was  executed  by 
a  feme  covert  in  blank,  with  parol  authority  to  her  husband  so  to  fill  it  as  to 
release  her  dower  and  homestead  right,  and  it  was  afterwards  so  filled  up,  to 
which  she  assented,  a  bill  by  her  to  remove  it  as  a  cloud  on  her  title  was  held 
maintainable:  Bttms  v.  Lynde,  6  Allen,  312.  And  where  a  widow  was  seek- 
ing to  have  dower  admeasured  in  certain  land  sold  by  the  executors  of  her 
husband,  of  which  she  had  enjoyed  the  proceeds,  in  accordance  with  a  direc- 
tion in  the  will,  jurisdiction  to  remove  or  prevent  the  cloud  was  maintained: 
Wood  V.  Seely,  32  N.  Y.  113,  117.  And  the  principal  case  was  cited  to  the 
general  proposition  that  where  a  plaintiff  claims  that  he  has  a  valid  legal  de- 
fease against  an  apparent  legal  title,  but  the  evidence  may  be  lost  by  lapse 
of  time,  or  where  proceedings  affecting  the  title  to  his  realty  are  prima  facie 
valid,  but  void  in  reality,  equity  has  jurisdiction  to  remove  the  cloud. 

On  the  other  hand,  unless  the  conveyance  or  proceeding  which  is  alleged 
to  cloud  the  plaintiff  *s  title  is  valid  on  its  face,  requiringi  extrinsic  evidence 
to  show  its  invalidity,  there  is  no  jurisdiction  to  remove  the  pretended  cloud, 
but  the  owner  will  be  left  to  defend  himself  at  law  when  the  spurious  title  is 
asserted:  Etoing  v,  St.  Louis,  5  WaU.  419.  Thus  a  judgment  void  on  its 
face  is  not  a  cloud  on  title  which  equity  will  remove:  Kendall  v.  Ilodgim,  7 
Abb.  Pr.  321;  S.  C,  1  Bosw.  670.  So  of  a  trust  deed  suspending  the  power 
of  alienation  and  the  absolute  ownership  beyond  the  period  allowed  by  law, 
and  therefore  void  on  its  face:  Levy  v.  Hart,  54  Barb.  258.  So  of  an  exec- 
utory contract  of  sale  made  by  one  assuming  to  act  as  the  plaintiff's  agent, 
but  without  authority,  for  the  defendant  would  be  compelled  to  piove  the 
authority  in  order  to  enforce  the  contract:  Washburn  v.  Dumham,  C3  N.  Y. 
134.     Equity  will  interfere,  in  such  cases,  only  where  the  law  does  not  afford 
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adequate  protection:  Albany  etc.  R.  JR,  Co,  v.  BrowneU,  24  Id.  348.  The 
cloud  sought  to  be  removed  must  exist  without  right  to  give  jurisdiction  to 
remove  it,  and  generally,  unless  an  action  for  slander  of  title  would  lie,  the 
injury  is  too  speculative  to  warrant  the  interference  of  a  court  of  equity,  and 
the  party  must  wait  till  the  adverse  title  is  asserted:  Byerson  v.  WiUia,  81 
Id.  281.  Equity  will  not  interfere  to  prevent  speculative  injuries,  and  a  bill 
to  remove  a  cloud  on  title  must  therefore  show  the  nature  of  the  defendant's 
claim:  Peck  v.  Brovm,  26  How.  Pr.  369;  S.  C,  2  Robt.  128.  In  all  the  fore- 
going cases  the  principal  case  is  cited,  and  its  doctrine  approved. 

Equity  will  Prevent  Cloud  on  Title,  as  well  as  remove  one;  and  a 
suit  or  action  may  therefore  be  maintained  to  enjoin  a  sale  for  an  illegal  tax 
or  an  assessment,  whenever  the  deed  would  be  presumptive  evidence  of  title; 
Beach  v.  Hayes,  58  How.  Pr.  21;  see  also  Ouy  v.  Hermaiice,  63  Am.  Dec.  85. 
So  a  bill  will  lie  to  restrain  the  negotiation  of  municipal  bonds  whereby  the 
title  to  the  plaintiff's  land  would  be  clouded,  if  the  bonds  and  proceedings, 
though  in  fact  invalid,  would  create  a  prima  fa/M  liability:  Springport  v. 
Teutonia  Savings  Bank,  75  N.  Y.  404,  both  citing  the  principal  case.  Other 
cases  in  which  the  preventive  jurisdiction  has  been  exercised  are  mentioned 
in  the  preceding  section  of  this  note.  But  in  Clark  v.  Davenport^  95  Id.  485, 
it  was  held  that  an  injunction  would  not  lie  to  prevent  the  state  controller 
from  executing  a  deed  after  an  illegal  tax  sale  where  he  had  issued  &  certi- 
ficate of  sale,  there  being  no  allegation  of  any  demand  on  him  to  cancel  the 
sale,  and  no  averment  that  be  had  refused  to  cancel  it,  or  was  threatening  a 
conveyance,  it  appearing  that  he  was  prohibited  by  law  from  executing  the 
deed  if  the  sale  was  illegal;  and  the  principal  case  was  distinguished  as  going 
upon  the  ground  that  the  city  was  ready  to  create  a  cloud  upon  the  plain- 
ti^'s  title,  and  was  about  to  do  so,  as  was  apparent  from  the  certificate.  So 
in  Sanders  v.  Yonkers,  63  Id.  492,  it  was  held  that  a  bill  would  not  lie  to 
vacate  an  illegal  municipal  assessment,  and  to  restrain  the  execution  of  a 
lease  thereunder,  in  accordance  with  the  statute,  although  it  was  alleged 
that  the  lease  would  be  presumptive  evidence  of  title,  but  there  was  nothing 
in  the  charter  making  the  assessment,  before  a  lease,  prima/acie  evidence  of 
its  own  regularity,  and  the  complaint  containing  no  allegation  that  the  assess- 
ment was  regular  on  its  face,  or  that  there  was  any  record  making  it  prima 
facie  evidence,  or  that  any  lease  was  threatened. 

Suits  to  remove  clouds  from  titles  must  not  be  confounded  with  actions  to 
determine  adverse  claims  authorized  by  section  738  of  the  California  code  of 
civil  procedure.  That  section  is  as  follows:  "An  action  may  be  brought  by 
any  person  against  another  who  claims  an  estate  or  interest  in  real  property 
adverse  to  him,  for  the  purpose  of  determining  such  adverse  claim." 

A  proceeding  imder  this  section  is  equitable  in  its  nature:  Brandt  v. 
Wheaton,  52  Cal.  430.  The  plaintiff  need  not  have  an  estate  in  fee:  Pierce 
V.  Feltn'y  63  Id.  18.  It  is  not  necessary  that  the  adverse  title  be  shown  to 
be  a  cloud,  or  that  its  character  be  stated  in  the  complaint.  It  is  sufficient 
that  the  plaintiff  has  some  estate  or  interest  in  the  property,  and  that  defend- 
ant claims  some  estate  or  interest  adverse  to  him:  Cwtis  v.  Sutler^  15  Id.  262; 
San  Francisco  V.  Beideman,  17  Id.  461;  Stoddard  v.  Burge,  53  Id.  399.  A 
complaint  is  undoubtedly  sufficient  under  this  statute  which  avers  that  plain- 
tiff is  the  owner  of  certain  real  property  (describing  it),  and  that  defendant 
claims  an  estate  or  interest  therein  adverse  to  plaintiff,  which  claim  la  with- 
out right,  and  that  defendant  has  estate,  right,  title,  or  interest  in  such  prop- 
erty: Rough  V.  Simmons,  4  West  Coast  Rep.  831. 
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[U  NSW  ToBX  (4  KnxAV).  41.]     ^ 

Condition'  m  Dkvise  or  Lm  Intxrsst,  that  It  shall  Ceasb  on  Judg- 
ment AGAINST  DsviSBB  being  recovered  in  a  creditor's  scdt  instituted 
to  reach  it,  and  that  the  executors  shall  thereafter  apply  the  income  to 
the  support  of  the  devisee's  family,  is  not  repugnant  to  the  estate  de- 
vised nor  contrary  to  public  ]x>licy,  and  is  valid,  and  a  creditor  cannot 
reach  such  interest  unless  the  income  exceeds  what  is  necessary  for  sup- 
port. 

Crbditob's  Bill  Libs  to  Reach  Debtor's  Interest  in  Trust  Fund  after 
the  return  of  an  execution  unsatisfied  at  law;  but  not,  it  seems,  under 
the  New  York  revised  statutes,  in  case  of  a  trust  fund  created  by  or  pro- 
ceeding from  any  other  person  than  the  debtor.     Per  Comstock,  J. 

Direction  in  Will  to  Convert  Reai.tt  into  Money  operates  as  an 
equitable  conversion,  and  the  realty  is  thereafter  to  be  deemed  person- 
alty in  equity. 

Appeal  from  a  judgment  for  defendants  in  a  creditor's  suit. 
The  father  of  Myron  H.  Ferris,  dying,  devised  to  his  son  an 
estate  for  life;  to  which  he  added  a  codicil  declaring  his  will  to 
be,  that  in  the  event  of  a  judgment  being  recovered  in  a  cred- 
itor's suit  against  the  son,  instituted  for  the  purpose  of  obtain- 
ing the  fund  devised,  the  son's  interest  in  it  should  cease,  and 
thereafter  the  executors  should  apply  the  income  to  the  support 
of  the  family  in  such  way  as  they  in  their  discretion  should 
adopt.  The  present  suit  was  brought  by  creditors  of  the  son 
for  the  purpose  of  reaching  the  fund;  and  the  question  arose 
whether  the  condition  was  valid  and  placed  the  fund  beyond 
reach  of  the  decree.  The  judge  who  tried  the  cause,  and  the 
full  court,  sustained  the  clause,  and  the  creditors  appealed. 

ff.  A.  Dawe,  for  the  appellants. 

Stephen  B.  Curling,  for  the  respondents. 

By  Court,  CJomstock,  J.  If  we  assume,  as  the  appellants  con- 
tend, that  the  trust  which  the  executors  hold  under  the  will  in 
respect  to  the  interest  of  Myron  H.  Ferris  is  technical  and 
passive  merely,  the  conclusion  does  not  follow  that  the  plain- 
tiffs are  entitled  to  the  relief  they  claim.  By  the  express  pro- 
visions of  the  will,  reading  the  codicil  as  a  part  of  it,  his 
interest  is  to  terminate  on  the  event  of  ^  decree  or  judgment 
pronounced  against  him  in  a  creditors'  suit  instituted  for  the 
purpose  of  obtaining  the  fund;  and  in  that  event  the  executors 
are  directed  to  apply  the  income  to  the  support  of  his  family, 
by  paying  the  same  to  his  wife,  or  in  any  other  mode  which 
they  in  their  discretion  may  adopt.     I  know  of  nothing  in  the 
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rules  of  law  to  prevent  these  provisions  from  taking  effect  ac- 
cording to  the  intention  of  the  testator.  It  may  and  should  be 
conceded  that  if  the  bequest  to  Myron  H.  Ferris  had  been 
given  to  him  absolutely  for  life,  with  no  provision  for  its  earlier 
termination,  and  no  limitation  over  in  the  event  specified,  any 
attempt  of  the  testator  to  make  the  interest  of  the  beneficiary 
inalienable,  or  to  withdraw  it  from  the  claims  of  creditors,  would 
Lave  been  nugatory.  Such  an  attempt  would  be  clearly  repug- 
nant to  the  estate  in  fact  devised  or  bequeathed,  and  would  be 
ineffectual  for  that  reason,  as  well  as  upon  the  policy  of  the 
law:  Blacksione  Bank  v.  Davis,  21  Pick.  42;  HalleU  v.  Thompson, 
5  Paige,  583;  Graves  v.  Dolphin,  1  Sim.  66;  Brandon  v.  Bobin^ 
son,  18  Ves.  429.  This  doctrine,  however,  and  the  cases  on 
which  it  rests,  do  not  deprive  a  testator  of  the  power  to  de- 
clare effectually  that  the  bequest  shall  cease  on  the  happening 
of  an  event  which  would  subject  it  to  the  claims  of  creditors, 
and  then  to  give  it  a  different  direction.  **  There  is,"  said  Lord 
Eldon,  in  Brandon  v.  Bdbinson,  supra,  **  an  obvious  distinction 
between  a  disposition  to  a  man  until  he  becomes  a  bankrupt,  and 
then  over,  and  an  attempt  to  give  him  property  and  to  prevent 
his  creditors  from  obtaining  any  interest  in  it,  although  it  is  his:" 
See  also  Sheey,  Hale,  13  Id.  404;  Lewes  v.  Lewes,  6  Sim.  304;  and 
Graves  v.  Dolphin,  supra.  This  distinction  is  one  of  substance, 
and  we  think  the  principle  on  which  it  depends  will  sustain  the 
will  of  the  testator  in  the  present  case.  If  a  testator  may  pro- 
vide that  his  bounty  bestowed  upon  one  person  shall  cease  and 
go  to  another  on  the  occurrence  of  bankruptcy,  I  can  see  no 
reason  why  he  may  not  do  so  in  the  event  of  an  execution  re- 
turned unsatisfied,  followed  by  a  creditors'  suit  and  judgment 
therein. 

The  decision  of  the  court  below  is  right  in  another  aspect. 
Prior  to  the  revised  statutes,  it  was  an  open  question  whether, 
after  execution  at  law  returned  unsatisfied,  a  court  of  equity- 
had  jurisdiction,  in  the  absence  of  special  circumstances  of  fraud 
and  trust,  to  entertain  a  creditors*  suit  for  the  discovery  and  ap- 
propriation of  the  debtor's  interest  in  stocks,  choses  in  action, 
legacies,  and  property  which  could  not  be  reached  by  the  pro- 
cess of  courts  of  law.  The  case  of  Donovan  v.  Finn,  1  Hopk. 
59,  is  a  direct  adjudication  that  the  court  of  chancery  possessed 
no  such  power.  In  the  case  of  Madden  v.  Spader,  20  Johns.  554, 
the  question  was  not  necessarily  involved,  but  the  contrary  doc- 
trine was  distinctly  asserted;  see  also  Feltil  v.  Candler,  3  Wend. 
621.     The  revised  statutes,  2  R.  S.  173,  sec.  38,  have  settled 
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the  questaon  in  faTor  of  the  jurisdiction  in  general,  but  against 
it  in  the  excepted  case,  where  a  **  trust  has  been  created  by,  or 
the  fund  so  held  in  trust  has  proceeded  from,  some  other  person 
than  the  debtor  himself." 

Here  the  fund  in  question  was  created  by  and  proceeded  from 
the  testator.  It  was  also  a  trust  fund.  Active  duties  in  respect 
to  it  were  imposed  upon  the  executors  and  trustees,  such  as 
clearly  required  in  them  the  presence  of  the  legal  estate.  They 
were  directed  to  sell  both  the  personal  and  real  estate,  and  in- 
vest the  proceeds;  the  time  of  sale  only,  in  respect  to  the  real 
estate,  being  left  in  their  discretion.  Myron  H.  Ferris  was  to 
have  only  the  '*  income  and  interest"  of  one  third  of  the  fund 
during  his  life,  the  principal  being  given  over,  on  his  death,  to 
those  designated  in  the  will  as  his  **  heirs  at  law."  This  pur- 
pose alone  of  the  testator  would  require  the  intervention  of  a 
trustee  in  order  to  secure  the  principal  to  those  for  whose  ulti- 
mate benefit  it  was  designed.  The  trust  was  clearly  active  in 
all  its  aspects;  and  without  determining  the  question  whether  it 
falls  vriihin  the  enumeration  of  valid  trusts  in  real  estate,  it  is 
good  as  a  trust  in  personal  property.  It  was  the  clear  intention 
of  the  testator  that  the  whole  of  his  estate,  after  paying  the 
debts  and  the  particular  legacies,  should  be  converted  by  sale 
and  investment  into  a  pecuniary  fund,  to  be  held  by  the  execu- 
tors and  trustees  for  the  purposes  indicated;  and  upon  the  piin- 
ciple  of  equitable  conversion,  the  real  estate  is  therefore  to  be 
deemed  personalty  from  the  time  of  his  death :  Bogert  v.  Ileriell, 
4  Hill,  492;  Stagg  v.  Jackson,  1  N.  Y.  200. 

J  have  no  hesitation,  therefore,  in  saying  that  the  fund  which 
the  plaintiffs  are  endeavoring  to  reach  is  held  in  trust,  and 
comes  within  the  exception  of  the  statute  before  referred  to.  It 
is  consequently  exempt  from  the  claims  of  the  creditors  of  My- 
ron H.  Ferris,  unless  the  provision  is  larger  than  necessary  for 
the  support  of  himself  and  family,  that  being  the  declared  ob- 
ject of  the  trust  so  far  as  he  is  concerned.  The  exception  on 
which  this  exemption  rests  was  doubtless  not  intended  to  exon- 
erate a  surplus  of  the  fund,  over  and  above  what  is  required  for 
the  support  of  the  beneficiary,  and  the  education  and  support  of 
those  for  whom  he  is  bound  to  provide.  Such  is  the  coustruc- 
tion  which  the  statute  has  generally  received  in  analogy  to  tbe 
fifty-seventh  section  in  the  article  concerning  **  uses  and  trusts  " 
in  real  estate,  which  expressly  subjects  the  surplus  beyond  the 
sum  necessary  for  support  and  education  to  the  claims  of  cred- 
itors: 1  R.  S.  729,  sec.  67;  Clute  v.  Bool,  8  Paige,  83;  Steivart 
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V.  McMartin,  5  Barb.  438.   But  in  this  case  there  is  no  averment 
ill  the  complaint,  nor  was  there  any  proof  or  suggestion  on  the 
tiial  that  the  provision  made  for  Ferris,  the  judgment  debtor, 
was  any  larger  than  the  objects  of  the  trusts  strictly  required. 
The  judgment  should  be  affirmed. 

MiTCHEix,  J.  The  will,  by  words  of  conveyance,  devises  to 
the  executors  all  the  real  estate  of  the  testator  for  the  use  of 
the  parties  beneficially  interested,  and  constitutes  the  execu- 
tors trustees  of  his  personal  estate  for  their  use  in  order  more 
fully  to  carry  out  his  intentions.  This  is  a  devise  of  the  real 
and  personal  estate  to  the  trustees  in  trust  to  sell  the  same  for 
the  benefit  of  the  legatees,  and  was  a  valid,  express  trust.  It 
is  immaterial  whether  the  trust  was  to  receive  the  rents  and  jwy 
them  over  to  those  interested,  although  this  probably  was  neces- 
sary to  carry  out  the  intention  of  the  testator.  There  was  a 
positive  direction  to  convert  the  lands  into  money;  that  makes 
the  whole  estate  in  effect  personal  from  the  death  of  the  testa- 
tor, and  when  once  converted  into  personal  estate,  it  was  to  re- 
main in  the  hands  of  the  executors;  they  were  to  invest  the 
proceeds  of  sale  on  bond  and  mortgage  on  real  estate,  and 
keep  it  so  invested.  They  were  therefore  the  parties  to  re- 
ceive the  income  and  to  pay  it  out;  they  would  not  be  justified 
in  passing  into  the  custody  of  Myron  or  of  his  sister  any  ali- 
quot part  of  the  capital  of  the  estate,  for  that  would  be  to  put 
the  capital  at  risk,  and  Myron  and  his  sister  had  each  at  most  a 
life  interest  in  the  capital;  and  the  reversion  was  to  go  to  others. 
The  executors,  therefore,  must  retain  the  legal  title  to  the  se- 
curities in  their  own  names,  and  hold  them  as  trustees,  and  as 
trustees  receive  the  income  and  pay  it  out  as  it  shall  accrue. 
Such  was  the  effect  of  the  will;  then  came  the  codicil,  which,  as 
the  expression  of  the  last  wish  of  the  testator,  must  control  the 
former  instrument.  That  declares  it  to  be  his  will,  in  case  cred- 
itors' bills  be  filed  against  Myron,  and  judgments  be  obtained 
against  him  thereon,  that  from  that  period  the  estate  or  income 
of  Myron  shall  cease;  and  the  testator  thereupon  directs  his  ex- 
ecutors thenceforth  to  expend  the  interest  or  income  for  the 
support  of  the  family  of  Myron  by  paying  it  to  his  wife,  or  in 
any  other  practicable  way. 

By  the  will  the  beneficial  interest  in  a  certain  share  was  in 
Myron  during  his  life,  and  might  perhaps  have  been  reached  in 
part  by  his  creditors.  The  testator  then  alters  that  interest  so 
that  on  a  certain  event  it  should  cease,  and  the  income  should 
thenceforth  pass  to  others.     As  the  will  and  codicil  form  but 
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one  instroment,  the  estate  which  the  will  might  have  given  but 
for  the  codicil  never  existed.  The  only  estate  or  interest  which 
Myron  ever  had  was  that  which  was  created  by  the  joint  effect 
of  the  two  instruments;  that  was  a  right  to  have  the  income 
of  a  certain  share  paid  over  to  him  until  a  judgment  creditor's 
bill  should  be  filed  against  him  and  a  decree  had  thereon,  and 
then  that  right  was  to  cease  and  to  pass  in  favor  of  his  family. 
The  father,  when  he  made  the  will  and  codicil,  owned  the  whole 
estate;  he  had  the  absolute  power  over  it.  He  could  carve  out 
of  it  such  interests  as  he  pleased  if  he  violated  no  rule  of  law  in 
doing  so;  he  could  give  one  third  to  Myron  so  long  as  he  lived 
in  this  state,  or  so  long  as  he  Hved  out  of  it,  or  until  a  third  per- 
son should  return  from  £ome  or  go  to  it,  or  on  any  other  similar 
arbitraiy  contingency,  according  to  his  will  or  caprice.  He  was 
under  no  obligation,  legal  or  moral,  to  give  his  property  so  that 
the  creditors  of  Myron  could  take  it  from  him  or  his  family. 
His  moral  duty  and  his  duty  to  the  state  were  greater  to  save 
Myron  and  his  family  from  want  or  from  being  a  burden  on  the 
public  than  to  devote  his  property  to  pay  his  son's  creditors. 
There  is  therefore  no  public  policy  which  should  frustrate  the 
testator's  intention. 

The  testator  has  not,  as  supxK>Bed  by  the  counsel  for  the  plain- 
tiff, given  to  his  son  a  certain  estate,  and  then  attempted,  while 
the  estate  continued,  to  take  from  it  one  of  the  incidents  which 
the  law  binds  inflexibly  to  it;  but  he  gives  him  a  certain  right 
in  the  property,  which  is  to  continue  for  a  limited  time  until  an 
uncertain  event  shall  occur,  and  then,  when  that  event  occurs, 
is  to  cease  entirely.  While  the  son  holds  it,  he  holds  it  with 
all  the  incidents  which  the  law  attaches  to  it.  When  the  event 
on  which  it  is  to  cease  occurs,  the  son  has  no  longer  any  right 
or  interest  in  it,  and  with  the  loss  of  his  right,  all  right  of  his 
creditors  also  falls  to  the  ground.  If  the  creditors  could  Und 
any  previously  arising  income  which  the  son  had  not  called  for, 
and  could  call  for,  undisposed  of  and  in  the  hands  of  the  execu- 
tors, their  rights  to  that  would  remain  unimpaired;  but  when 
his  right  ceased,  so  also  did  theirs. 

In  Shee  v.  ffale,  13  Ves.  404,  the  testator  bequeathed  his  resi- 
duary estate  to  trustees  to  pay  to  his  son  an  annuity  during  his 
natural  life,  or  until  he  should  contract  to  part  with  the  annuity, 
or  some  part  of  it,  or  to  charge  it  by  anticipation,  or  should 
empower  any  person  to  receive  any  part  thereof  except  the  next- 
quarterly  payment  after  such  power;  and  declared  that  if  his  sou 
should  sign  any  writing  to  do  any  of  those  things,  the  annuity 
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Bbould  cease  to  be  payable  to  him,  and  should  sink  into  the 
residue.  The  son  took  the  bene^t  o^  an  insolvent  law,  and  in- 
serted the  annuity  in  the  schedule  of  his  property.  The  as- 
signees claimed  the  annuity,  but  their  bill  was  disn^issed.  The 
only  doubt  that  seemed  to  be  the  foundation  for  the  claim  was 
whether  the  son  had  done  such  an  act  as  the  will  provided 
against;  the  master  of  the  rolls  held  that  he  had, 
,  In  Lewes  v.  Lewes^  6  Sim.  304,  the  testator  had  devised  lands 
to  trustees  in  trust  to  receive  the  rents  and  pay  three  hundred 
pounds  yearly  for  the  maintenance  of  his  son's  family,  and  the 
residue  for  the  use  of  his  son,  but  so  that  he  should  have  no 
power  to  charge  or  alienate  it,  and  that  it  should  not  be  subject 
to  his  debts,  or  be  taken  for  the  use  of  his  creditors.  These 
words  may  have  been  inoperative  if  they  had  stood  alone;  but 
the  testator  added,  that  if  the  son  should  at  any  time  frustrate 
the  trust  of  the  will,  or  interfere  therewith,  or  with  the  receipt 
of  the  rents,  then  the  said  residue  should  not  be  paid  to  his  son, 
but  should  be  accumulated.  The  son  conveyed  the  property  to 
trustees  for  his  creditors,  and  it  was  held  that  in  doing  so  he  had 
attempted  to  frustrate  the  trust  of  the  will,  and  so  had  brought 
about  the  contingency  on  which  his  interest  in  the  residue  was 
to  cease.  The  trustees  were  directed  to  hold  the  residue  to  be 
accumulated  under  the  will.  In  Cooper  v.  Wyatt,  6  Madd.  482, 
the  testator  devised  to  trustees  certain  estates,  first  to  furnish  a 
maintenance  for  the  family  of  his  nephew,  Samuel  Herbert,  and 
to  give  the  residue  to  him,  but  not  to  his  assigns,  and  declared 
his  will  to  be,  that  if  his  nephew  should  by  any  meana  sell,  dis- 
pose of,  or  incumber  the  right  he  might  have  tor  life  under  the 
will,  then  his  said  right  should  cease  and  be  applied  for  the 
benefit  of  the  children  of  the  nephew,  in  such  manner  as  the 
trustees  should  think  proper.  Samuel  Herbert  became  bank- 
rupt, and  his  estate  was  assigned  to  assignees.  It  was  con- 
tended, not  that  the  testator  might  not  have  caused  the  estate  to 
cease  by  bankruptcy,  but  that  bankruptcy  was  a  proceeding  in 
invilum,  and  so  not  the  act  of  the  nephew,  and  that  the  will 
only  provided  against  voluntary  acts  of  the  nephew.  The  rule 
is  laid  down  plainly  by  the  vice-chancellor:  **  The  true  inquiry 
in  this  case  is  whether,  by  the  expressions  used  in  this  vnll,  it  can 
be  collected  to  have  been  the  intention  of  the  testator  that  the  es- 
tate should  determine  as  to  the  nephew  in  the  event  of  his  bank- 
ruptcy." The  court  held  it  was  so;  that  it  was  to  cease  **  when- 
ever it  could  no  longer  be  the  subject  of  his  immediate  personal 
enjoyment."    The  same  principle  was  recognized  in  Graves  v. 
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Dolphin^  1  Sim.  66,  and  it  was  there  said  that  '*  the  testator 
might,  if  he  had  thought  fit,  have  made  the  annuity  determi- 
nable by  the  bankruptcy  of  his  son;"  instead  of  that,  he  gave 
estates  to  trustees  in  trust  to  pay  an  annuity  to  his  son  for  life, 
and  then  decl&red  it  to  be  his  intention  that  this  annuity  was 
for  the  personal  maintenance  of  his  son,  and  should  not  be  lia- 
ble for  his  debts,  bat  should  be  paid  to  him  as  it  became  due. 
It  f^ed  to  contain  any  direction  giving  it  over  to  another  on  the 
bankruptcy  of  his  son;  it  therefore  continued  in  that  event  to  be 
his,  and  passed  to  his  assignees.  The  same  distinction  was 
stated  and  applied  in  Brandon  v.  Robinson,  18  Ves.  429.  Lord 
Chancellor  Eldon  said:  '*  There  is  no  doubt  that  property  may 
be  given  to  a  man  until  he  shall  become  bankrupt.  It  is  equally 
clear,  generally  speaking,  that  if  property  is  given  to  a  man  for 
his  life,  the  donor  cannot  take  away  the  incidents  to  a  life  es- 
tate. If  a  condition  is  so  expressed  as  to  amount  to  a  limita- 
tion,  neither  the  man  nor  his  assignees  can  have  it  beyond  the 
period  limited." 

Thus  the  rul&  is  made  not  to  depend  on  the  question  whether 
the  act  causing  the  termination  of  the  estate  comes  from  the  ten- 
ant for  life  or  from  his  creditors,  but  on  its  being  made  (what- 
ever it  may  be}  a  cause  for  the  transfer  of  the  estate  to  another. 
In  HallsU  v.  Ifiampson,  5  Paige,  583,  there  was  no  bequest  over 
on  any  contingency.  In  l)e  Oraw  v.  Clason,  11  Id.  136,  there 
was  what  the  chancellor  considered  an  absolute  estate  in  the 
legatee,  alienable  by  her  although  held  in  trust  for  her,  aud 
there  were  no  words  showing  that  the  bequest  was  for  the  per- 
sonal support  of  the  legatee,  and  there  was  no  bequest  over. 

The  judgment  of  the  supreme  court  should  be  affirmed. 

Judgment  affirmed^ 

CoNDiTioH  i7t  Devise  that  PbofertT  shall  vtrr  be  Subject  to  Aliena- 
tion OR  Liable  k>b  Debts  of  the  devisee,  validity  of:  See  Blackatone  Bank 
V.  Davis,  32  Am.  Dec.  241,  and  note;  M thane  v.  Afebane,  44  Id.  102.  See  also 
the  note  to  De  Peyster  v.  Micfuul,  57  Id.  488,  where  the  sabject  of  restraints 
on  alienation  is  discussed  at  length.  The  principal  case  is  cited  in  Sparhairk 
T.  Chon,  125  Mass.  266,  to  the  point  that  at  law  property  cannot  be  granted 
or  devised  so  that  the  grantee  or  devisee  can  hold  it  inalienably,  and  that  the 
same  rale  exists  in  chancery  to  the  extent  of  holding  that  where  the  income 
of  a  trust  estate  is  given  to  one,  not  a  feme  covert,  for  life,  the  equitable  life 
estate  is  alienable  and  liable  in  equity  for  the  debts  of  the  cestui  que  trust, 
and  that  this  quality  is  so  inseparable  from  the  estate  that  no  express  pro- 
vision which  is  not  a  limitation  or  cesser  of  the  estate  will  protect  it  from 
liability.  In  Roosevelt  v.  Roosevelt,  6  Hun,  40,  41,  the  case  is  also  cited  and 
commented  on  as  an  authority  upon  the  point  that  **no  class  of  estates  has 
been  more  restrained  by  future  conditions  and  conditional  limitations  than 
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trusts,  and  yet  they  have  nniformly  been  sustained  and  executed  where  no 
positive  provision  of  lawhas  been  contravened  by  meanrof  them." 

Equitable  Interests,  Liabilitt  of,  for  Payment  op  Debts,  and  how 
reached:  See  Rice  ads.  Burnett,  42  Am.  Dec.  336;  McQoughv,  Insurance  Bank, 
46  Id.  382;  Dargan  v.  Waring,  Id.  234;  Thurmond  v.  Beeae,  Id.  440;  With- 
ers  V.  Carter,  50  Id.  78;  Heath  v.  Bishop,  65  Id.  654;  Lang  v.  Broum,  56  Id, 
244,  and  notes.  The  case  of  Heath  v.  Bishop^  supra,  was  the  principal  case, 
a  case  of  a  creditor  seeking  to  subject  property  in  the  hands  of  a  trustee  to 
the  payment  of  a  debt  of  the  cestui  que  trust.  To  the  point  that  a  creditor*! 
bill  will  p:enerally  lie  to  reach  the  surplus  income  of  a  fund  in  a  trustee's 
hands,  the  income  of  which  is  to  be  devoted  to  the  maintenance  of  the  cestui 
que  trust,  the  principal  case  is  cited  in  Campbell  v.  Foster,  35  N.  Y.  367; 
Williams  v.  Thorn,  70  Id.  274;  Hann  t.  Van  Voorhls,  5  Hun,  426;  Arzbacher 
V.  Mayer,  53  Wis.  393.  In  Campbell  v.  Foster,  supra,  and  Hann  v.  Van 
Voorhis^  supra,  it  was  held,  however,  in  accordance  with  a  suggestion  in  the 
opinion  of  Mr.  Justice  Comstock,  in  the  principal  case,  that  under  sections 
38  and  39  of  the  New  York  revised  statutes,  no  such  bill  is  maintainable 
where  the  ''trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  some  other  person  than  the  debtor  himself.**  But  these  cases 
were  overruled  on  this  point  in  Williams  v.  T?u>m,  70  N.  Y.  270.  In  Stew 
art  V.  Foster,  1  Hilt.  509,  it  is  held,  citing  the  principal  case,  that  the  proper 
mode  of  compelling  the  application  of  income  accruing  from  a  trust  fund  to 
the  payment  of  a  debt  of  the  cestui  que  trust  is  by  bringing  an  action  against 
both  the  debtor  and  the  trustee. 

Equitable  Conversion  op  Realty  into  Personalty,  and  vice  versa:  See 
Baker  v.  Copenbarger,  58  Am.  Dec.  600;  Collins  v.  Cliamp  s  Heirs,  61  Id. 
179;  Brothers  v.  Cartwright,  64  Id.  563,  and  the  cases  cited  in  the  notes 
thereto.  To  the  point  that  where  a  will  directs  land  to  be  converted  into 
money  it  is  to  be  considered  in  equity  to  be  actually  converted  and  to  be 
treated  as  personalty,  the  principal  case  is  cited  in  Flanagan  v.  Flanagan,  8 
Abb.  N.  C.  417;  Gkmrley  v.  Campbell,  6  Hun,  221;  Shumway  v.  Harmon,  d 
Thomp.  &,  C.  627. 
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[UNkw  Yobx  (4  KxaxAif),  143.] 

Equity  will  KEScnrD  Contract  por  Sale  op  Lanp  for  Mutual  MnrrAKE 
as  to  Quantity  of  land  which  the  boundaries  given  in  the  contract  con- 
tained, where  the  deficiency  is  material,  upon  the  application  of  the  pur- 
chaser, if  the  mistake  is  clearly  proved. 

**  More  or  Less,**  used  in  the  contract  in  conneotioa  with  the  statement  of 
the  quantity,  will  not  prevent  granting  such  relief. 

Objection  that  Case  Proved  is  not  That  Alleged  in  Complaint,  ip 
NOT  SPECincALLY  Made  AT  Trial,  IS  NOT  AVAILABLE  on  appeal,  and 
a  general  exception  that  **  as  well  upon  the  facts  as  the  law  "  the  appellant 
was  entitled  to  recover  will  not  raise  the  question. 

Appeal  from  a  judgment  relieving  a  purchaser  of  land  from 
his  contract,  on  the  ground  of  mistake.  The  complaint  alleged 
that  plaintiff  had  contracted  with  defendant  to  purchase  fron^ 
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him  a  certain  piece  of  ground  in  Brooklyn,  being  induced  thereto 
by  false  and  fraudulent  representations  bytlefendant  that  it  con- 
tained eight  acres  and  upwards,  whereas  it  in  fact  contained  only 
about  four  acres,  on  discovering  which  plaintiffdemanded  a  return 
of  one  thousand  dollars,  paid  by  him  as  part  of  the  price,  which 
defendant  ref  us^.  It  demanded  judgment  for  one  thousand  dol- 
lars and  interest.  The  proof  failed  to  show  intentional  fraud, 
as  alleged,  but  clearly  showed  that  the  defendant  represented 
the  lot  as  containing  upward  of  nine^acres,  that  the  quantity  was 
a  material  inducement  to  plaintiff  in  making  the  purchase;  and 
that  the  actual  quantity  was  only  a  small  fraction  more  than  four 
acres.  The  contract  referred  to  the  deed  by  which  defendant 
held  the  land  for  a  description  of  the  premises;  and  this  deed 
described  the  land  as  **  containing  about  nine  acres,  beHhe-same 
more  or  less."  The  judge  who  tried  the  cause  (without  a  jury) 
found  for  plaintiff,  on  the^oundof  mistake;  and  the  full  .court 
afiELrmed  his  judgment. 

fViUiam  Curtis  Noyes^  for  the  appellant. 

John  Ibtonsend,  for  the  respondent. 

By  Court,  Comstock,  J.  The  theory  of  the  suit  is  distinctly 
that  the  plaintiff  was  induced  to  purchase  the  land  by  the  false 
and  fraudulent  representations  of  the  defendant  in  respect  to 
the  quantity  which  the  tract  contained.  There  is  in  the  coia- 
plaint  no  averment  of  mistake  on  either  side,  much  less  of 
mutual  mistake.  The  judge  who  tried  the  cause  found  there 
was  no  fraud,  but  granted  the  relief  prayed  for  solely  on  the 
ground  that  both  parties  acted  under  an  innocent  mistake.  On 
this  ground  I  should  have  great  dificulty  in  upholding  the  judg- 
ment if  the  objection  had  been  properly  taken  at  the  trial.  The 
case  shows  that  when  the  plaintiff  rested,  the  defendant  moved 
for  a  dismissal  of  the^omplaint,  on  the  ground  that  no  false  or 
untrue  representation  had  been  made,  and  that  no  cause  of  ac- 
tion was  made  out.  The  ground  thus  taken  9imply  asserted 
the  actual  truth  of  any  representation  proved  to  have  been  made 
by  the  defendant,  and  did  not  suggest  that  although  it  might 
be  untrue  there  was  no  fraud.  The  general  proposition,  thnt 
no  cause  of  action  was  made  out,  referred  of  course  to  the  facts 
as  proved,  and  did  not  call  for  a  decision  upon  the  question 
whether  there  was  in  the  language  of  the  code  "a  failure  of 
proof"  of  the  special  case  made  by  the  complaint.  In  short, 
the  ground  taken  was,  that  upon  the  facts  as  they  were  proved 
the  law  wculd  give  no  relief. 
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There  was  alsa  a  p^eneral  exception  to  the  final  decision  of  the 
judge,  "  as  well  upon  the  facts  as  the  law  of  the  case,  that  the 
plain tifif  was  entitled  to  recover."  But  the  case  nowhere  shows 
that  his  attention  was  called  to  the  objection  that  the  case  proved 
was  not  such  as  the  plaintiff  had  stated  in  his  complaint,  and 
the  general  exception  clearly  does  not  present  any  such  question. 
"Where  the  trial  is  by  the  court,  an  exception  may  be  made 
within  ten  days  after  notice  of  judgment:  Code  of  1851,  sec. 
268.  But  if  the  exception  so  made  is  general,  as  it  was  in  this 
case,  I  think  it  only  raises  the  question  whether  upon  the  facts 
as  found  the  law  has  been  properly  decided,  and  that  it  does  not 
present  for  the  consideration  of  an  appellate  court  a  special  ob- 
jection, on  the  ground  of  variance  between  the  complaint  or 
answer  and  the  proof.  The  case  should  show  that  such  a 
ground  was  taken  at  the  trial  and  overruled. 

Upon  the  merits  of  the  controversy  the  case  is  quite  simple 
in  its  facts.  The  land  in  question  is  situated  in  the  city  of 
Brooklyn;  and  being  valuable  only  for  division  and  sale  as  city 
lots,  its  value  is  precisely  in  proportion  to  the  quantity.  In 
consideration  of  the  gross  sum  of  fourteen  thousand  dollars,  of 
which  one  thousand  dollars  was  paid  down,  the  defendant 
agreed  to  convey  the  land  to  the  plaintiff,  describing  it  as  **  the 
premises  conveyed  to  him  by  Samuel  T.  Roberts,"  by  deed  dated 
about  nine  months  previous.  The  deed  of  Roberts  contained  a 
definite  description  by  metes  and  bounds,  and  stated  the  quan- 
tity to  be  "  about  nine  acres,  more  or  less,"  excepting  a  certain 
parcel  of  one  acre  and  six  perches.  The  quantity  in  fact  is  only 
about  half  as  much  as  the  deed  asserted.  The  plaintiff,  in  agree- 
ing to  purchase  the  tract  at  the  sum  named,  acted  under  a  mis- 
take which  affected  the  price  nearly  one  half,  and  the  judge  has 
found  that  the  seller  was  mistaken  also.  The  defendant  was 
guilty  of  no  fraud,  and  it  does  not  appear  that  he  made  any 
representations  as  to  the  quantity  except  the  exhibition  of  the 
Roberts  deed,  and  of  a  diagram  made  by  himself  or  his  agent, 
which  had  upon  it  a  memorandum  stating  thus:  **  The  deed  calls 
for  nine  acres,  less  one  acre  and  six  perches  sold."  The  plain- 
tiff, before  he  agreed  to  buy,  saw  the  land,  and  its  boundary  lines 
were  visible.  The  city  surveyor,  however,  and  another  witness 
testified  that  they  could  not  judge  by  the  eye  how  much  land 
there  was.  The  judge  has  found  that  the  actual  quantity  was 
substantially  and  essentially  less  than  the  plaintiff  supposed  he 
was  purchasing;  and  although  the  finding  does  not  so  state  in 
terms,  there  can  be  no  difficulty,  I  think,  in  afi&rining  that  if  the 
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true*  quantify  had  befen  known  the  contract  would  not  have  been 
made.  The  agreement  has  never  been  consummated  by  a  con- 
veyance.    These  are  the  only  essential  facts  in  the  case. 

The  counsel  for  the  defendant  is  obliged  to  contend,  and  he 
does  contend,  that  mere  mistake  as  to  the  quantity  of  land 
affords  no  ground  of  relief  against  a  contract  in  the  terms  of  the 
present  one,  however  serious  such  mistake  may  be,  and  although 
we  can  readily  see  the  contract  would  never  have  been  made  if 
the  quantity  had  been  made  known.  The  convenience  of  such 
a  rule  has  been  insisted  on,  and  in  the  denial  of  justice  it  cer- 
tainly has  the  merit  of  simplicity.  If  the  doctrine  is  true  as 
broadly  aa  stated,  then  there  is  one-class  of  contracts  to  whidi 
Hie  settied  maxim  that  equity  will  relieve  against  mistake  can 
have  no  application.  Upon  a  careful  examination  of  the  cases 
cited,  as  well  as  upon  principle,  my  conclusion  is,  that  agreements 
of  this  description  are  not  necessarily  proof  against  the  maxims 
which  apply  to  all  <^hers.  There  is  some  obscurity  attending 
the  general  subject,  and  therefore  a  brief  review  of  the  leading 
cases  cited  in  support  of  the  doctrine  contended  for  would  seem 
to  be  proper.  In  the  case  of  Mann  v.  Pearson,  2  Johns.  37,  the 
action  was  upon  a  bond  conditioned  to  convey  to  the  plaintiffs 
a  certain  lot  of  land,  containing  six  hundred  acres.  The  lot  was 
situated  in  the  military  tract,  which  had  been  surveyed  into  lots 
under  public  authority,  and  a  map  exhibiting  the  divisions  had 
been  filed  in  the  office  of  the-«ecretary  of  state.  Before  the  suit 
was  brought  the  defendant  had  conveyed  the  lot  according  to 
the  condition  of  his  bond.  The  deed  described  the  lot,  and 
stated  the  quantity  of  land  to  be  six  hundred  acres,  ''  be  the 
same  more  or  less."  On  an  accurate  survey  the  lot  was  found 
to  contain  only  four  hundred  and  twenty-one  acres.  The  plain- 
tiff claimed  to  recover  the  value  of  the  deficiency  in  a  suit  on 
the  bond;  but  the  decision  was  against  him,  on  the  obvious 
ground  that  a  bond  or  covenant  to  convey  a  known  and  definite 
lot  of  land  was  satisfied  by  a  conveyance  of  the  lot  without  re- 
gard to  the  number  of  acres.  The  question,  of  course,  was  one 
of  construction  purely  in  a  court  of  law,  and  not  one  of  mistake 
in  a  court  of  equity.  The  court  had  only  to  determine  what  the 
obligation  meant  according  to  its  terms,  and  not  whether  any  of 
the  parties  were  entitled  to  be  released  from  it  on  equitable 
grounds.  The  case  of  Jaclcson  v.  Moore,  6  Cow.  706,  has  quite 
as  little  to  do  with  the  question.  That  was  an  action  of  eject- 
ment, and  the  only  point  decided  supposed  to  have  any  bearing 
upon  the  present  case  was  that  a  conveyance  of  a  certain  town- 
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ship  of  land,  describing  its  size  and  the  number  of  acres,  carried 
to  the  grantee  the  whole  township,  although  its  area  was  in  fact 
two  miles  greater  in  one  direction  than  the  description  stated. 
The  question  of  rescission  or  of  compensation  upon  equitable 
grounds  for  the  additional  quantity  of  land  was  of  course  not  in- 
volved. This  case  and  that  of  Mann  v.  Pearson,  supra,  are  the  igrpe 
of  a  class  of  cases  sometimes  cited,  very  inappropriately,  I  think, 
as  authorities  against  equitable  relief  on  the  ground  of  mistake. 
The  case  of  Marvin  v.  Bennett,  8  Paige,  312,  S,  C.  on  appeal, 
26  Wend.  169,  arose  in  equity.  The  contract  of  sale  had  been 
consummated  by  a  conveyance,  and  a  mortgage  had  been  given 
back  for  the  purchase  money.  The  plaintiff  claimed  by  his  bill 
to  rescind  theaale  on  account  of  a  small  deficiency,  less  than  one 
eighth,  in  the  quantity  of  land.  The  premises  we3*e  a  lot  in  the 
village  of  Buffalo.  The  deed  described  it  by  metes  and  bounds, 
but  did  not  specify  the  dimensions  or  quantity.  It  conveyed 
the  lot,  "more  or  less."  In  regard  to  misrepresentations  out* 
side  of  the  conveyance,  the  vice-chancellor,  Glrardiner,  not  only 
held  there  were  none,  but  he  was  of  opinion  that  the  parol  evi- 
dence showed  that ''  the  risk  as  to  the  quantity  of  land  consti- 
tuted one  of  the  elements-of  the  agreement;"  *'  and  this  fact,"  he 
added,  "  will  be  found  to  constitute  the  essential  difference  be- 
tween thi&€aseand  those  which  have  been  cited. "  The  chancellor 
affirmed  the  decree  upon  the  whol&case,  laying  considerable  stress 
upon  the  circiimstances  that  the  sale  had  been  actualy  consum- 
mated by  a  deed,  that  the  alleged  deficiency  was  small,  that  the 
words  **  more  or  less"  were  inserted  upon  deliberation,  and  that 
the  grantor  distinctly  refused  to  insert  the  dimensions  or  quan-« 
tity  of  the  lot  in  the  deed  after  a  negotiation  on  that  subject. 
The  decree  was  again  afilrmed  in  the  court  of  errors,  substan- 
tially on  the  same  grounds  on  which  it  was-decided  before  the 
vice-chancellor.  Justice  Cowen  observing,  in  substance,  that 
fraud  was  not  alleged,  and  the  proof  only  created  a  doubt  whether 
there  was  any  mistake.  The  president  of  the  senate  alsa  observed 
that  no  fraud  was  established,  or  mutual  mistake,  such  as  to  jus- 
tify the  interposition  of  a  court  of  equity. 

In  Veeder  v.  Fonda,  3  Paige,  94,  the  purchaser  at  a  master's 
sale  was  relieved  from  completing  his  purchase  on  account  of 
an  intentional  concealment  of  the  true  quantity  of  land.  In 
deciding  the  case  on  that  ground,  the  chancellor  made  some 
observations  quite  unnecessary  to  his  decision,  but  which  will  be 
found  on  examination  by  no  means  to  deny  that  a  purchaser 
can,  in  any  case,  be  relieved  from  his  contract  on  account  of  mis- 
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take  as  to  qnantity,  especially  where  there  is  any  element  of 
misrepresentation^  whether  fraudulent  or  not.  In  the  case  of 
Morris  Canal  Co.  t.  Emmeit,  9  Id.  168,  which  was  a  bill  to 
foreclose  ;;  mortgage  given  for  the  purchase  money,  the  defend- 
ant claimed  a  deduction  on  account  of  a  small  deficiency  of 
five  feet  in  seventy-five  in  one  of  the  lines  of  a  city  lot.  The 
sale  was  for  a  gross  sum,  and  the  dimensions  of  tlie  lot  were 
sx>ecified  in  the  deed  with  the  words  *'more  or  less."  The 
allowance  was  denied.  It  does  not  appear  from  the  case  that 
there  was  any  allegation  or  proof  of  mistake,  and  the  decision, 
therefore,  may  well  stand  on  the  simple  ground  that  comx>en8a- 
tion  is  not  due  for  a  mere  deficiency  alone,  when  the  purchase 
is  of  such  a  character.  The  chancellor  observed  that  there  was 
no  allegation  or  proof  that  the  price  to  be  paid  had  any  refer- 
ence to  the  actual  depth  of  the  lots.  The  absence  of  such  a 
fact  would  be,  clearly,  fatal  to  the  claim  for  relief  against  such 
a  contract.  In  the  course  of  his  opinion,  however,  the  chan- 
cellor stated  the  rule  in  such  cases  to  be,  that  when  there  has 
been  no  fraud  or  misrepresentation  the  purchaser  is  neither 
liable  for  a  surplus  nor  entitled  to  a  deduction  on  account  of 
deficiency.  The  rule,  as  he  thus  states  it,  is  perhaps  not  hostile 
to  the  relief  asked  in  the  present  case,  inasmuch  as  it  admits 
that  a  mere  misrepresentation  may  be  a  ground  of  relief.  But  the 
remarks  were  unnecessary  to  the  decision,  and  the  authorities 
which  he-oites  plainly  show  that  they  were  not  made  upon  de- 
liberation. One  of  those  authorities  is  Mann  v.  Pearson,  2 
Johns.  87,  already  noticed,  which,  as  we  have  seen,  is  entirely 
foreign  to  the  question;  and  the  others  belong  to  the  same  class. 
The  case  in  this  court  of  Faure  v.  Martin,  7  N.  T.  210  [57  Am. 
Dec.  515],  throws  no  light  upon  the  question.  There  the  agree- 
ment was  to  sell  a  certain  farm,  described  as  "  containing  ninety- 
six  acres,  be  the  same  more  or  less,"  at  the  price  of  sixty  dollars 
per  acre.  The  contract  was  afterwards  consummated  by  a  con- 
veyancedescribing  the  quantity  in  the  same  manner,  and  a  mort- 
gage taken  for  part  of  the  purchase  money,  computed  on  the 
number  of  acres  specified,  at  sixty  dollars  per  acre,  precisely  ac- 
cording to  the  agreement.  The  actual  quantity  was  ascertained 
to  be  only  eighty-six  acres,  and  the  suit  was  brought  to  stay  the 
foreclosure  of  the  mortgage,  after  tendering  the  amount  due, 
with  a  deduction  for  the  deficiency.  The  plaintiff  ofifered  to  prove 
there  was  a  mistake  in  respect  to  the  quantity,  induced  by  the 
the  false  and  fraudulent  representations  made,  both  when  the 
agreement  and  the  deed  were  executed.     But  the  fatal  objection 
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to  the  proof  and  to  the  suit  was,  that  the  complaint  alleged  neither 
mistake  nor  fraud  in  the  agreement,  leaving^  the  question  one 
of  construction  purely,  and  the  construction  was  held  to  be 
that  the  sale  was  in  bulk,  and  that  the  number  of  acres  and  the 
sum  to  be  paid  per  acre  were  specified  only  as  a  mode  of  arriving 
at  the  price  in  gross.  The  proof  offered  was  rejected  distinctly 
on  the  ground  that  it  was  inadmissible  under  the  pleading,  and 
on  that  ground  the  cause  was  decided.  I  need  not  say  that  the 
construction  of  a  contract  is  one  thing,  and  the  question  whether 
it  should  be  rescinded,  or  relief  granted  against  it  on  the  ground 
of  fraud  or  mistake,  is  quite  another. 

I  have  thus  far  noticed  the  cases  in  this  state  as  most^ppropri- 
ate  for  us  to  follow,  if  they  furnished  the  simple  and  comprehen- 
sive rule  against  relief  which  the  appellant  is  obliged  to  contend 
for.  It  must,  I  think,  be  quite  evident  that  they  afford  no  such 
rule.  Nor  do  I  find  that  such  a  rule  has  ever  been  established 
in  this  country  or  in  England.  Sir  Edward  Sugden  has  stated 
the  English  cases  with  great  precision  and  accuracy:  1  Sug<i. 
Vend.  525,  526,  marg.  page.  As  the  result  of  the  cases,  he  lays 
down  the  rule  cautiously  in  the  following  terms:  **  Where  the 
contract  rests  in  fieri,  the  general  opinion  has  been  that  the  pur- 
chaser, if  the  quantity  is  considerably  less  than  it  was  stated, 
will  be  entitled  to  an  abatement,  although  the  agreement 
contains  the  words  *  more  or  less,'  or  *by  estimation."*  Upon 
this  authority,  without  a  more  special  notice  of  the  adjudged 
cases,  it  is  safe  to  aflirm  that  the  comprehensive  doctrine  con- 
tended for  has  never  been  established  in  the  English  courts. 
In  this  country,  looking  beyond  the  courts  of  this  state,  the 
decision  which  leans  more  decidedly  than  any  other  in  favor  of 
the  doctrine  insisted  upon  is  that  of  Slehbins  v.  Eddy,  in  the 
circuit  court  of  the  United  States,  4  Mason,  414.  In  that  case, 
the  original  contract  was  for  the  sale  of  a  farm  at  fifty  dollars 
per  acre.  Afterwards  conveyances  were  given,  in  which  the 
land  was  described  by  metes  and  bounds,  and  as  containing 
forty-seven  and  a  half  acres,  more  or  less.  In  fact,  there  were 
only  forty  acres;  and  the  bill  asked  for  a  compensation  for  the  de- 
ficiencies, alleging  a  fraudulent  representation  as  to  the  quantity, 
on  which  the  plaintifif  relied  in  consummating  the  purchase.  The 
defendant's  answer  denied  the  fraud,  and  insisted  that  the  bar- 
gain was  completed  for  the  gross  sura  of  two  thousand  five  hun- 
dred dollars,  admitting,  however,  that  the  quantity  was  then 
estimated  at  fifty  acres,  and  that  he  himself  believed  and  repre- 
sented such  to  be  the  fact.     It  was  held  that  the  original  agree- 
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ment  to  sell  hj  the  acre  wasrescinded,  and  a  sale  in  gross  substi- 
tuted in  closing  the  transaction.  The  relief  prayed  for  was  denied. 
Mr.  Justice  Story,  in  deliyering  the  opinion,  said  that  upon  the 
structure  of  the  bill,  the  only  important  question  in  the  contro- 
versy was  whether  there  had  been  a  fraudulent  misrepresentation 
of  the  quantity  by  the  defendant.  As  the  bill  was  framed,  he 
held  the  case  could  not  be  dealt  with  on  the  ground  of  mere  mis- 
take. He  decided  that  the  denial  of  fraud  in  the  answer  was  not 
overcome  by  the  proof,  and  dismissed  the  bill.  Before  reaching 
this  unanswerable  ground  of  decision,  however,  the  learned 
justice  reviewed  the  cases  upon  the  more  general  question,  and 
some  of  his  observations,  certainly,  tend  strongly  to  the  con- 
clusion that  relief  will  not  be  granted  on  the  mere  ground  of 
mistake,  where  the  purchase  is  for  a  gross  sum,  and  there  are 
words  in  the  deed  indicating  that  the  quantity  of  land  is  uncer- 
tain and  indefinite.  The  English  gases  which  he  cites  are  the 
same  from  which,  as  we  have  seen.  Sir  Edward  Sugden  entirely 
failed  to  deduce  any  such  doctrine.  His  remarks  are,  moreover, 
qualified  by  the  important  concession  that  cases  may  occur  of 
such  extreme  deficiency  as  to  call  for  relief;  but  they  must  be, 
he  adds,  such  as  would  naturally  raise  the  presumption  of 
fraud,  imposition,  or  mistake  in  the  very  essence  of  the  con- 
tract. A  number  of  American  cases  in  the  other  states  were 
also  referred  to  by  Judge  Story,  and  the  same,  with  others, 
have  been  cited  by  the  appellant's  counsel.  I  have  examined 
them  all.  In  some  of  them  the  question  was  one  of  construc- 
tion merely;  in  others  the  purchasers  expressly  took  the  risk  of 
the  quantity  after  being  advised  of  a  probable  deficiency;  all  of 
them  were  determined  upon  their  special  circumstances,  and 
none  of  them  assert  a  rule  so  broad  as  the  one  contended  for. 
On  the  whole,  it  may  be  confidently  affirmed  that  there  is  not 
in  the  books  a  single  adjudged  case  which  determines  that 
equity  will  not,  upon  the  ground  of  mistake,  relieve  against  a 
contract  in  the  terms  of  the  one  before  us,  while  such  contract 
remains  executory;  and  the  mistake  is  so  material  that  we  can 
see  it  goes  to  the  foundation  of  the  agreement.  On  the  contrary, 
there  are  cases  less  marked  in  their  facts  than  the  present  one, 
directly  determining  the  question  the  other  way. 

In  the  case  of  Hill  v.  Buckley,  17  Ves.  395,  the  agreement  was 
for  the  sale  of  an  estate  containing,  as  stated  in  the  particular 
prepared  by  the  vendor's  agent,  two  hundred  and  seventeen 
acres  of  woodland.  The  deficiency  was  twenty-six  acres.  The 
words  ''  more  or  less  **  were  not  in  the  agreement,  but  it  was  ad- 
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mitted  that  so  large  a  deficiency  could  not  be  included  in  those 
vords.  The  representation  contained  in  the  particular  was 
honestly  made,  but  on  account  of  the  mistake  an  abatement  in 
the  price  was  allowed  and  a  specific  performance  decreed.  The 
master  of  the  rolls  observed  that "  though  land  is  neither  bought 
nor  sold  by  the  acre,  the  presumption  is  that,  in  fixing  the  price, 
regard  was  had  on  both  sides  to  the  quantity  which  both  sup- 
posed the  estate  to  consist  of."  The  case  of  Portman  v.  IfiZ/,  2 
Buss.  520,  was  a  bill  for  specific  performance  filed  by  the  ven- 
dor. The  contract  was  for  the  sale  of  a  farm,  stating  the  quan- 
tity to  be  three  hundred  and  forty-nine  acres  "  or  thereabouts, 
be  the^same  more  or  less,"  and  it  contained  a  special  stipulation 
that  the  parties  should  not  be  answerable  for  any  excess  or  defi- 
ciency, and  that  the  purchaser  should  take  the  land  at  the  quan- 
tity above  stated^  whether  more  or  less.  The  deficiency  was 
about  one  hundred  acres,  ^ich  the  answer  set  up  and  alleged 
that  the  contract  was  entered  into  under  a  mistake  as  to  the 
quantity.  On  the  coming  in  of  the  answer,  the  complainant 
moved  for  the  usual  reference  as  to  the  title.  The  lord  chancel- 
lor refused  the  motion,  suggesting  that  the  defense  might  ulti- 
mately fail  on  the  grounds  of  possession  and  acquiescence;  but  in 
regard  to  the  special  stipulation  he  said :  **  I  can  never  agree  that 
such  a  clause,  if  there  were  nothing  else  in  the  case,  would  include 
so  largo  a  deficiency  as  is  alleged  to  exist  here."  This  doctrine 
was  laid  down  on  the  high  authority  of  Lord  Eldon.  There 
are  some  other  cases  in  the  English  courts  to  the  same-effect  as 
those  already  mentioned:  1  Sugd.  Vend.  528,529;  Price ^7,  North, 
2  You.  &  Coll.  620;  Day  v.  Fynn,  Owen,  133.  In  the  case 
of  Thomas  v.  Perry,  1  Pet.  C.  C.  49,  there  was  an  executed 
grant  of  all  the  lands  of.  the  grantor  in  a  certain  county,  '*  con- 
taining in  the  whole  about  two  thousand  six  hundred  acres,  be 
the  saroe  more  or  less."  There  was  a  surplus  over  the  quantity 
stated  of  nearly  one  thousand  acres,  and  it  was  held  the  pur- 
chaser must  account  for  it.  Mr.  Justice  Washington  observed 
that  "where  the  land  sold  is  said  to  contain  about  so  many 
acres,  both  the  grantor  and  grantee  consider  these  words  as  a 
representation  of  the  quantity  which  the  grantor  expects  to  sell 
and  the  grantee  to  purchase.  The  words  **  more  or  less  "  are  in- 
tended to  cover  a  reasonable  excess  or  deficit.  11  the  difference 
between  the  real  and  the  represented  quantity  be  very  great, 
both  parties  act  obviously  under  a  mistake,  which  it  would  be 
the  duty  of  a  court  of  equity  to  correct. 
A  similar  doctrine  has  been  laid  down  in  a  number  of  other 
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American  cases,  some  of  which  are  direct  adjudications  in  faTor 
of  the  principle:  Nelson  v.  Matthews,  2  Hen.  &  M.  164  [3  Am. 
Dec.  620];  Qaesmel  v.  Woodlief,  Id.  173,  and  note;  Bailey  v.  Sny- 
der, 13  Serg.  &  B.  160.  If  there  is  any  principle  of  equity  on 
which  relief  can  eyer  be  granted  against  contracts  of  the  general 
character  of  the  one  under  consideration,  upon  the  ground  of 
mistake,  and  I  think  the  cases  quite  uniformly  concede  that 
there  is,  the  circumstances  of  the  present  case  are  highly  favor- 
able to  its  application.  Here  the  contract  has  not  been  con- 
summated by  a  conveyance,  a  distinction  which  has  been  very 
generally  made;  here  the  difiEerence  between  the  real  and  the 
supposed  quantity  of  land  is  so  great  as  necessarily  to  imply  a 
mistake  which  goes  to  the  essence  of  the  contract,  while  many 
of  the  cases  have  held  the  error  too  small  to  warrant  interfer- 
ence with  the  agreement;  and  in  some  of  them  mistake  was  nei- 
ther alleged  nor  proved,  but  relief  was  claimed  on  the  simple 
ground  of  deficiency  alone.  Here,  too,  I  think,  we  should  hold 
there  was  an  actual  misrepresentation,  while  in  some  of  the  cases 
that  feature  is  entirely  wanting.  The  exhibition  by  the  vendor 
of  his  title-deed,  and  of  the  diagram  of  the  land  with  the  mem- 
orandum upon  it,  mu^t  be  deemed  equivalent  to  a  statement  of 
the  quantity,  qualified  only  by  the  words  **  more  or  less."  If  the 
deed  to  which  the  agreement  in  question  refers  had  not  con- 
tained this  qualifying  clause,  there  would  be  little  doubt 
upon  any  of  the  cases  that  relief  should  be  given  against  the 
the  mistake.  In  my  judgment,  far  too  much  significance  has 
been  sometimes  allowed  to  these  and  similar  words.  Their  pri- 
mary use  is  to  show  that  all  the  land  embraced  within  the  de- 
scription is  intended  to  pass,  and  in  that  sense  they  are  often 
important  in  the  construction  of  the  instrument.  They  may  be 
decisive  also  upon  a  question  of  how  much  consideration  is  to 
be  paid,  or  of  mere  compensation  where  actual  mistake  does  not 
appear.  And  where  misrepresentation  and  mistake  are  claimed, 
they  certainly  qualify  the  statement  of  quantity  which  the  in- 
strument otherwise  imports.  They  do  not  qualify  it,  however, 
by  any  means,  to  the  extent  supposed.  A  deed  which  describes 
the  land  and  states  the  number  of  acres,  although  with  the  words 
"  more  or  less,"  clearly  imx>orts  that  there  is  not  a  great  defi- 
ciency or  excess.  If  the  deficiency  is  one  half,  the  instrument 
carries  on  its  face  a  gross  misrepresentation.  And  it  is  quite 
material  to  observe  that  such  words  do  not  import  a  special  en- 
gagement that  the  purchaser  takes  the  risk  of  the  quantity. 
Their  presence  in  a  contract  or  deed  may  render  it  more  difficult 
Am.  Dbo.  Vol.  LXVn— 0 
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to  prove  such  a  mistake  as  will  justify  the  interference  of  equity, 
but  they  are  not  equivalent  to  a  stipulation  that  the  mistake, 
when  ascertained,  shall  not  be  a  ground  of  relief.  Even  if  that 
construction  were  to  be  placed  upon  them,  it  would  still  hold 
true  that  the  contract,  viewed  in  that  light,  may  be  entered  into 
under  misrepresentation  and  error  so  gross  that  it  should  not 
be  allowed  to  stand. 

I  am  of  opinion  that  the  judgment  should  be  affirmed,  and  I 
put  my  conclusion  on  the  grounds  that  the  contractus  yet  exec- 
utory; that  there  was  an  actual  misrepresentation  of  the  quan- 
tity of  land,  although  not  fraudulently  made;  and  that  the 
mistake  induced  thereby  so  essentially  affected  the  agreement, 
that  upon  the  settled  maxims  of  equity  it^ught  to  be  annulled. 

Denio,  C.  J.,  and  A.  S.  Johnson,  Mttoheli*,  and  Hubbabd,  JJ., 
concurred  in  the  foregoing  opinion. 

T.  A.  Johnson,  J.,  delivered  a  dissenting  opinion. 

Wright,  J. ,  concurred  in  the  opinion  of  T.  A.  Johnson, 

Selden,  J.,  took  no  part  in  the  decision. 

Judgment  affirmed.  ___^ 

Mistake  of  Material  Fact  as  Gboctnd  of  Relief  against  contract  for 
sale  of  land:  See  McCohh  v.  Richardson,  41  Am.  Dec.  374;  Trigg  v.  Read,  42 
Id.  447;  Sutton  v.  Sutton,  .^O  Id.  109,  and  the  notes  thereto.  As  to  relief  in 
equity  on  ^he  ground  of  mistake,  in  cases  of  contracts  generally,  see  Brown  v. 
Bonner,  31  Id.  637;  Champlin  v.  Laytin,  Id.  382;  Jenka  v.  Fritz,  42  Id.  227; 
BtU  V.  Mehan,  56  Id.  329;  MiUa  v.  Stevens,  45  Id.  621,  and  notes. 

The  pbincipal  case  is  cited  with  approval,  as  an  authority  npon  this 
subject,  in  Payne  v.  Elyea,  60  Ga.  404;  Estep  v.  Larsh,  21  Ind.  195;  Solinger 
V.  Jewett,  25  Id.  482;  Sandford  v.  Travers,  7  Bosw.  508;  Wilson  v.  Randail, 
7  Hun,  16;  S.  C,  67  N.  Y.  342,  343;  French  v.  Abenheim,  20  Id.  8;  Paine  v. 
Upton,  21  Id.  311;  Hammond  v.  Pennock,  5  Lans.  361;  Smith  v.  MacktHj  4 
Id.  46;  Lawrence  v.  Staigg,  8  R.  I.  271. 

That  where  Contract  is  Executed,  Coubt  is  Slow' to  Rescind  It, 
even  for  causes  which  would  be  deemed  to  warrant  rescission  if  it  had 
remained  in  fieri,  is  a  point  to  which  the  principal  case  is  cited  in  Lawrence 
V.  Staiiig,  8  R.  I.  271.  The  case  was  distinguished  in  Whittemore  v.  FarriHg- 
ton,  7  Hun,  395,  as  one  of  executory  contract,  and  it  was  held  that  where 
two  agreed  to  exchange  lands,  and  plaintiff,  having  received  a  quitclaim  deed, 
discovered  that  there  was  a  mortgsige  on  the  land  and  sought  to  rescind,  but 
could  not  restore  the  land  because  he  had  leased  it,  he  had  no  remeily  to 
recover  back  the  price  paid  nor  moneys  expended  on  the  londi  there  being  no 
deceit  or  concealment,  and  also  that  the  court  could  not  reform  the  contract. 
As  to  the  necessity  of  restoring  what  has  been  received  irnder  a  contract*  and 
placing  the  parties  in  statu  quo  on  rescission  of  a  contract,  see  Johnson  v. 
Jacbton,  61  Am.  Dec.  522;  Bailey  v.  James^  62  Id.  659,  and  cases  cited  in  the 
notes  thereto. 
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"More  or  Less,**  ik  Describiho  Quantitt  of  Land  in  a  contract  ijr 
conveyance:  See  Blaney  v.  RkCy  32  Am.  Dec.  204;  BuUard  v.  Copps,  37  Id. 
661;  Cause  v.  BoyUs,  38  Id.  614;  Jones  v.  Plater,  41  Id.  408;  Dow  v.  JeweU, 
45  Id.  371;  Frederick  v.  Toungblood,  54  Id.  209;  Faure  v.  Martin^  57  Id.  515, 
and  notes.  The  principal  case  is  cited  in  King  v.  Brown,  64  Ind.  375,  to  the 
point  that  where,  in  a  contract  for  the  sale  of  land,  the  number  of  acres  is 
stated  to  be  four  hundred  and  fifty -one,  "  more  or  less,"  and  there  turns  out 
to  be  a  deficiency  of  fifty-four  acres,  the  purchaser  is  entitled  to  an  abate- 
ment, where  there  is  no  fraud,  misrepresentation,  or  mutual  mistake,  and  the 
laud  is  not  bought  for  any  purpose  requiring  a  particular  number  of  acres. 

Variance  and  Failure  of  Proof. — As  to  the  effect  of  a  variance  between 
the  allegations  and  proofs,  or  a  failure  of  proof,  see  PaUon  v.  McOrcUh,  33  Am. 
Dec.  98;  Dudley  v.  Lindsey,  60  Id.  522;  McPhermm  v.  McPheraon,  63  Id.  416; 
BoUes  v.  Bea/Af  Id.  263.  That  a  total  variance  is  a  ground  of  dismissal,  if 
the  motion  is  put  on  that  ground,  the  principal  case  is  cited  in  Field  v.  Syms, 
2  Robt.  42.  Only  causes  of  action  stated  in  the  complaint  can  be  recov- 
ered on,  and  concurrent  and  intimate  causes  of  action  cannot,  as  a  mat- 
ter of  coarse,  be  given  in  evidence,  nor  made  the  basis  of  a  verdict  under  a 
statute  declaring  that  there  shall  be  but  one  form  of  action:  Benedict  v.  Bray, 
56  Am.  Dec  332.  A  judgment  based  on  proof  of  an  entirely  different  claim 
from  that  alleged  is  held  erroneous,  even  though  the  proof  was  not  objected 
to,  in  Delevan  v.  Simonson,  3  Jones  &  S.  246,  citing  the  principal  case.  The 
case  is  cited  also  to  the  point  that  where  there  is  a  total  failure  of  proof,  the 
plaintiff  cannot  amend  so  as  to  conform  his  pleading  to  the  facts  proved: 
Bosebrooka  v.  Din^more,  4  Robt.  674;  reversed  in  6  Abb.,  N.  S.,  59.  In 
Boss  Y.  MatJter,  71  N.  Y.  Ill,  the  case  is  referred  to  as  an  authority  on  the 
point  that  on  a  complaint  for  tort  the  plaintiff  establijshing  a  case  in  assumpsit 
only  cannot  recover,  and  is  distinguished  from  the  case  at  bar.  As  to  when 
and  how  objections  to  a  variance  or  failure  of  proof  are  to  be  taken,  see 
Driggs  v.  DwigfU,  31  Am.  Dec.  283;  Jones  v.  Hardesty,  32  Id.  180;  Phil- 
lips V.  RunneU,  43  Id.  109;  Chandler  v.  Walker,  63  Id.  202,  and  notes. 
In  Doyfe  V.  MuLrtin,  1  Sweeny,  621,  S.  C,  7  Abb.  Pr.,  N.  S.,  264,  the  prin- 
cipal case  is  cited  to  the  point  that  an  objection,  that  the  cause  of  action  proved 
is  not  that  alleged,  and  that  the  complaint  is  unproved  in  its  entire  scope  and 
meaning,  must  be  taken  at  the  trial  to  be  available  on  appeal,  and  that  a 
motion  to  dismiss  the  complaint  without  specifying  the  grounds  is  insufficient 
to  raise  the  question.  In  Patterson  v.  PaUerson,  1  Robt.  188,  S.  C,  1  Abb. 
Fr.,  N.  S.,  266,  the  case  is  also  cited  to  the  point  that  an  exception  that  a 
caose  of  action  found  by  a  referee  was  not  set  forth  in  the  complaint  ft  neces- 
sary in  some  instances,  but  that  taking  the  objection  on  a  motion  before  the 
referee  to  dismiss  the  complaint  after  the  plaintiff's  evidence  is  closed  is  suffi- 
cient on  appeal.  If  no  objecti<m  is  made  that  the  facts  proved  upon  which 
the  plaintiff  seeks  relief  are  wholly  different  from  those  alleged,  and  the  qnea- 
tions  have  been  fully  and  fairly  tried,  the  court  will  sometimes  retain  the 
case  and  give  relief,  as  where  an  incumbrance  is  sought  to  be  removed  as  void 
on  one  ground  and  is  proved  void  on  another:  Stowell  v.  Haslett,  5  Lans.  383, 
citing  the  principal  case.  Generally  it  is  too  late  to  interpose  an  objection  to 
a  recovery  based  merely  on  the  form  of  the  action  or  the  form  of  relief  asked: 
rose  V.  Florida  B,  B.  Co,,  60  N.  Y.  376f. 

Oeseral  and  Sweeping  Objections  Insofficient:  See  Dickey  v.  Mcdechi, 
34  Am.  Dec.  130;  Parker  v.  Flagg,  46  Id.  101 ;  Haggart  v.  Morgan,  55  Id. 
850;  Hart  v.  Rensselaer  etc,  R.  R.  Co,,  59  Id.  447;  Coons  v.  Rmick,  60  Id. 
230,  and  notei.    An  exception  **  to  the  ruling  of  the  referee  dismissing  the 
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complaint,"  or  "to  the  report  of  the  referee,"  is  too  general,  and  at  moat 
merely  raiites  the  question  whether  upon  the  facts  fonnd  the  law-was  properly 
decided:  Anderson  v.  Weat^  6  Jones  &  S.  447,  citing  Belknap  v.  Sealy, 

On  Motion  to  Dismiss  Complaint  at  Close  of  Plaintiff's  Testimony, 
the  moving  party,  if  required,  must  state  his  grounds,  and  haying  done  so, 
he  cannot  rely  on  others  in  the  appellate  court:  Abemethy  v.  Society ^  3  Daly, 
9,  citing  the  principal  case.  The  case  is  distinguished  in  Field  v.  Syma,  2 
Koht.  38,  as  not  miUtating  against  the  rule  that  whether  the  grounds  of  a 
motion  to  dismiss  the  complaint  are  stated  or  not,  if  they  are  sufficient  in 
law,  a  refusal  to  dismiss  is  error. 


Tract  v.  TalmaqiL 

[14  Kbw  Yobk  (4  Kebnan),162.] 

Banking  Corporation  Issuing  Time  Paper  in  Violation  of  Statute,  nr 
Fulfillment  of  Contract  Otherwise  Valid,  is  alone  the  offender; 
the  penalty  does  not  attach  to  the  other  party  to  the  transaction. 

Free  Banking  Associations,  formed  under  the  New  York  free  banking  law 
of  1838  (Laws  1838,  p.  245),  have  power  to  carry  on  business  only  in 
the  manner  and  to  the  extent  authorized  by  the  act;  they  cannot  pur- 
chase  stocks  for  the  purpose  of  selling  them  again  at  a  profit. 

Seller's  Mere  Knowledge  that  Buyer  is  Purchasing  Thing  with 
Criminal  Intent,  to  put  it  to  unlawful  use,  does  not  defeat  his  action  for 
the  price,  on  the  principle  of  denying  relief  to  a  party  in  pari  delicto. 
Thus  one  who  sells  stocks  to  a  corporation,  although  he  knows  that  the 
corporation  is  purchasing  tor  sell  again  as  a  specidation,  contrary  to  a 
penal  provision  in  the  charter,  may  nevertheless  recover,  on  an  implied 
aaaumpsU,  the  value  of  the  stocks;  otherwise  when  the  contract  provides 
for  the  illegal  use  of  the  thing  sold,  or  when  the  seller  doee  any  act  to 
promote  it. 

Appeal  from  a  decree  of  the  former  court  of  chancery,  allow- 
ing a  claim  against  a  banking  association,  and  directing  payment 
by  thq  receiver.  The  association  in  question  was  tiie  North 
American  Trust  and  Banking  Company,  which  was  organized 
under  the  New  York  free  banking  law  of  1838,  and  in  course  of 
time  became  insolvent,  and  passed  into  the  hands  of  a  receiver. 
Among  the  claims  presented  to  him  was  one  on  behalf  of  the 
state  of  Indiana  for  one  hundred  and  seTentj-five  thousand  dol- 
lars, in  the  form  of  eighteen  certificates  of  deposit  of  the  denom- 
inations of  nine  thousand  dollars  or  ten  thousand  dollftrs  each, 
dated  January  2,  1841,  and  payable,  with  interest,  at  periods 
Tarying  from  five  to  twenty-two  months  after  date.  These  cer- 
tificates were  renewals  of  others  previously  given,  and  they  again 
traced  their  origin  to  a  written  agreement  of  January  18,  1889, 
between  the  trust  company  and  the  Morris  Canal  Company,  act- 
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ing  as  agents  of  the  state  of  Indiana,  which,  without  evincing 
any  particular  purpose  of  the  sale,  provided  that  the  canal  com- 
pany should  sell  to  the  trust  company  twelve  hundred  bonds  of 
the  state  of  Indiana,  and  that  the  trust  company  should  give  in 
payment  its  negotiable  obligations,  payable  on  time,  with  inter- 
est. The  banking  laws  of  the  state  did  not  purport  to  author- 
ize the  trust  company  to  buy  such  bonds  for  speculation  (which 
appeared  from  the  proof,  not  from  the  contract,  to  have  been 
the  purpose),  and  forbade  it  from  issuing  obligations  payable  at 
a  future  time;  and  the  eflfect  of  these  restrictions  on  the  trans- 
action of  January  18, 1839,  was  the  question  in  controversy.  The 
receiver,  on  grounds  specifically  stated  in  the  opinion,  disputed 
the  validity  of  the  certificates  of  deposit,  as  being  mere  renewals 
of  obligations  unlawfully  given.  The  supreme  court  held  them 
enforceable;  and  the  receiver  appealed.  These  and  other  de- 
tails of  the  controversy  may  be  learned  from  the  decision  below. 
Reported:  18  Barb.  456;  9  How.  Pr.  630;  12  New  York  Leg. 
Obs.  302. 

Samuel  Beardsley,  for  the  appellant. 
Charles  Edwards,  for  the  respondent. 

By  Court,  Selden,  J.  To  avoid  confusion,  I  shall  consider 
this  case  in  the  first  instance  as  though  the  Morris  Canal  and 
Banking  Company,  instead  of  the  state  of  Indiana,  was  the 
claimant  upon  the  record.  The  general  ground  upon  which 
the  claim  is  resisted  is  that  it  arises  upon  an  illegal  contract. 
Three  grounds  of  illegality  are  alleged:  1.  That  the  purchase 
of  state  stocks  by  the  North  American  Trust  and  Banking  Com- 
pany for  the  purpose  of  resale,  upon  speculation,  was  beyond 
the  scope  of  its  corporate  powers,  and  therefore  illegal,  and 
that  the  Morris'  Canal  and  Banking  Company  knew  that  such 
was  the  object  of  the  purchase;  2.  That  the  North  American 
Trust  and  Banking  Company  had  no  power  to  issue  negotiable 
promissory  notes  upon  time;  that  such  notes,  therefore,  and  the 
contract  of  sale  which  provided  for  receiving  them  in  payment,  are 
illegal  and  void;  3.  That  the  certificates  or  post-notes  delivered 
in  payment  for  the  state  stock,  being  calculated  and  intended 
for  circulation,  were  issued  in  violation  of  the  restraining  act; 
and  that  the  Morris  Canal  and  Banking  Company  was  partweps 
criminis. 

In  examining  the  first  of  these  grounds,  I  shall  not  notice 
the  x)08ition  taken  by  the  counsel  for  the  receiver,  that  a  mere 
excess  of  authority  on  the  part  of  a  coi-poration  in  making  a 
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contract  is  equivalent  in  its  effect  to  the  violation  of  a  positive 
penal  enactment;  because  so  far  as  the  alleged  illegality  consists 
in  the  purpose  for  which  the  stocks  were  purchased,  the  case  can, 
I  think,  be  disposed  of  upon  principles  which  do  not  involve  that 
question.  That  the  North  American  Trust  and  Banking  Com- 
pany made  the  purchase  with  a  view  to  a  resale,  and  not  to  a 
deposit  with  the  comptroller,  seems  to  be  established  by  the 
proof;  and  that  such  a  purchase  and  resale  were  unauthorized  and 
beyond  the  scope  pf  the  corporate  powers  of  the  company,  was 
settled  by  this  court  in  the  case  of  Talmage  v.  Pell,  7  N.  T.  328. 

It  is  contended  by  the  counsel  for  the  claimant  that  there  is 
no  evidence  that  the  vendors,  the  Morris  Canal  and  Banking 
Company,  had  any  knowledge  of  the  object  of  the  vendees  in 
making  the  purchase.  I  shall,  however,  assume  that  they  had 
such  knowledge;  l^ecause,  in  the  view  I  take  of  the  subject,  it 
cannot  affect  the  result.  The  question  presented  upon  this 
branch  of  the  case  is,  whether  the  bare  knowledge  by  a  vendor 
that  the  purchaser  intends  to  make  an  unlawful  use  of  the  arti- 
cle sold  will  prevent  a  recovery  for  the  purchase  money.  Al- 
though I  deem  this  question  clear  upon  principle,  I  shall 
nevertheless  rest  my  opinion  in  regard  to  it  mainly  upon  the 
authorities. 

A  question  somewhat  analogous  arose  in  the  court  of  king's 
bench,  in  England,  in  the  case  of  Faikney  v.  Beynous,  4  Burr. 
2069.  The  plaintiff  and  one  of  the  defendants  had  been  jointly 
concerned  in  stock-jobbing,  and  the  plaintiff,  in  contra- 
vention of  an  express  statute,  had  advanced  three  thousand 
pounds,  in  compounding  certain  differences,  for  one  half  of 
which  the  defendants  had  given  the  bond  upon  which  the  action 
was  brought.  Upon  demurrer  to  a  plea  setting  up  these  facts, 
the  court  held  the  plaintiff  entitled  to  recover.  Although  that 
case  differs  from  the  one  under  consideration  in  its  facts,  yet 
the  principle  upon  which  the  case  was  decided,  viz.,  that  a 
party  to  a  contract,  innocent  in  itself,  is  not  responsible  for,  or 
affected  by,  the  use  which  the  other  may  make  of  the  subject  of 
the  contract,  is  equally  applicable  here.  Lord  Mansfield  said, 
in  speaking  of  the  act  of  the  defendant  in  giving  the  bond: 
"  This  is  not  prohibited.  He  is  not  concerned  in  the  use  which 
the  other  makes  of  the  money;  he  may  apply  it  as  he  thinks 
proper.  But  certainly  this  is  a  fair,  honest  transaction  between 
these  two." 

There  is  a  class  of  English  cases  which  seems  to  me  identical 
in  principle  with  the  present,  and  concerning  which  the  decis- 
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ions  have  been  unvarying.  I  refer  to  the  cases  of  goods  pur- 
chased for  the-express  purpose  of  being  smuggled  into  England 
in  violation  of  the  revenue  laws,  and  where  the  object  of  the 
purchase  was  known  to  the  vendor.  The  first  of  these  cases  is 
that  of  Holman  v.  Johnson,  Cowp.  341,  where  the  plaintiff,  re- 
siding at  Dunkirk,  had  sold  to  the  defendant  a  quantity  of  tea, 
knowing  that  the  latter  intended  to  smuggle  it  into  England, 
but  had  himself  no  concern  in  the  smuggling.  The  action  was 
brought  for  the  price  of  the  tea,  and  it  was  held,  upon  these 
facts,  that  the  plaintiff  could  recover.  The  principle  of  the  case 
is  the  same  as  that  adopted  in  Faikney  v.  Reynous,  4  Burr.  2069, 
that  mere  knowledge  by  the  vendor  of  the  unlawful  intent  did 
not  make  him  a  participator  in  the  guilt  of  the  purchaser.  Lord 
Mansfield,  who  delivered  the  opinion  in  this  case  also,  says: 
**  The  seller  indeed  knows  what  the  buyer  is  going  to  do  with 
the  goods;  but  the  interest  of  the  vendor  is  totally  at  an  end, 
and  lus  contract  complete  by  the  delivery  of  the  goods.'' 

Where,  however,  the  seller  does  any  act  which  is  calculated 
to  facilitate  the  smuggling,  such  as  packing  the  goods  in  a  par- 
ticular manner,  he  is  regarded  as  particeps  criminiSy  and  cannot 
recover;  as  is  shown  by  the  subsequent  cases  of  Biggs  v.  Law- 
rence,  3  T.  R.  454;  Clugas  v.  Penaluna,  4  Id.  466;  and  Waymell 
V.  Heed,  5  Id.  590.  These  were  all  cases  where  the  plaintiff  had 
sold  goods  to  the  defendant  knowing  that  they  were  to  be  smug- 
gled into  England,  and  in  each  of  them  the  plaintiff  was  non- 
suited. But  they  all  differed  from  the  case  of  Eolman  v.  John- 
son, supray  in  this,  that  the  plaintiff  had  in  each  case  done  some 
act,  in  addition  to  the  sale,  in  aid  and  furtherance  of  the  defend- 
ant's design  to  violate  the  revenue  laws,  and  the  decision  was  in 
each  case  placed  distinctly  upon  this  ground.  The  language  of 
BuUer,  J.,  in  the  case  of  Waymell  v.  Beed,  supra,  is  very  explicit. 
He  says:  "In  Holnian  v.  Johnson,  the  seller  did  not  assist 
the  buyer  in  the  smuggling.  He  merely  sold  the  goods  in  the 
common  and  ordinary  course  of  trade.  But  this  case  does  not 
rest  merely  on  the  circumstance  of  the  plaintiff's  knowledge  of 
the  use  intended  to  be  made  of  the  goods;  for  he  actually  as- 
sisted the  defendants  in  the  act  of  smuggling  by  packing  the 
goods  up  in  a  manner  most  convenient  for  that  purpose." 

In  each  of  the  three  cases  last  cited  special  care  is  taken  to 
guard  against  any  inference  that  it  was  intended  to  impair  the 
force  of  the  decision  in  Holman  v.  Johnson,  supra.  Indeed,  that 
decision  seems  to  have  been  uniformly  followed  by  the  courts 
of  England  from  that  day  to  the  present.     In  1835  the  question 
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again  arose,  in  the  case  of  Pellecat  v.  AngeU,  2  Cromp.  M.  &  B. 
311,  and  the  court  held  that  the  pkintiff  could  recover  the  price 
of  goods  sold  to  the  defendant,  although  he  knew  at  the  time  of 
the  sale  that  they  were  bought  to  be  smuggled  into  England. 
Lord  Abinger  says :  '  *  The  distinction  is,  where  he  takes  an  actual 
part  in  the  illegal  adventure,  as  in  packing  the  goods  in  prohibited 
parcels,  or  otherwise,  there  he  must  take  the  consequences  of  his 
own  act."  Again  he  says:  ''The  plaintiff  sold  the  goods;  the 
defendant  might  smuggle  them  if  he  liked,  or  he  might  change 
his  mind  the  next  day;  it  does  not  at  all  import  a  contract  of  which 
the  smuggling  was  an  essential  part."  It  is  true,  the  chief 
baron  in  one  part  of  his  opinion  seems  to  lay  some  stress  upon 
the  fact  that  the  plaintiff  was  a  foreigner;  but  it  is  clear  that 
this  can  have  nothing  to  do  with  the  principle  upon  which  those 
cases  rest,  which  is,  that  the  act  of  selling  is  not  in  itself  a  viola- 
tion of  the  law;  and  the  mere  fact  of  knowledge  of  the  unlawful 
intent  of  the  vendee  does  not  make  the  vendor  a  participator  in 
the  guilt.  The  language  of  the  associates  of  the  chief  baron 
goes  to  show  that  the  domicile  of  the  plaintiff  had  no  influence 
upon  the  decision.  Bolland,  B.,  says:  ''  I  think  the  distinction 
pointed  out  by  the  lord  chief  baron  between  merely  knowing 
of  the  illegal  purpose  and  being  a  party  to  it  by  some  act  is  the 
true  one."  Alderson,  B.,  says:  **  If  the  plea  disclosed  circum- 
stances from  which  it  followed  that  permitting  the  plaintiff  to 
recover  would  be  permitting  him  to  receive  the  fruits  of  an 
illegal  act,  the  argument  for  the  defendant  would  be  right;  but 
that  ground  fails,  because  the  mere  sale  to  a  party,  although  he 
may  intend  to  commit  an  illegal  act,  is  no  breach  of  law."  That 
the  place  of  residence  of  the  vendor  has  nothing  to  do  with  the 
question,  and  that  the  principle  of  the  case  of  Holman  v.  John^ 
son,  Cowp.  341,  is  sound,  is  further  shown  by  the  case  of  Hodg- 
son V.  Temple,  5  Taunt.  181,  decided  by  the  court  of  common 
pleas  in  England.  There,  as  it  would  seem,  all  the  parties  re- 
sided in  London.  The  plaintiffs,  who  were  distillers,  had  sold 
spirituous  liquors  to  the  defendant,  with  full  knowledge  that  the 
latter  intended  to  retail  them,  in  express  violation  of  the  revenue 
laws.  It  was  insisted,  in  defense  to  an  action  brought  for  the 
purchase  money  of  the  liquors,  that  the  plaintiffs  were  particeps 
criminis,  and  could  not  recover.  But  Mansfield,  C.  J.,  said: 
**  This  would  be  carrying  the  law  much  further  than  it  has  ever 
yet  been  carried.  The  merely  selling  goods  knowing  that  the 
buyer  will  make  an  illegal  use  of  them  ia  not  sufficient  to  deprive 
the^  vendor  of  his  just  right  of  payment;  but  to  effect  that,  it  is 
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necessary  that  the  vendor  should  be  a  sharer  in  the  illegal 
transaction." 

Opposed  to  this  series  of  eases  holding  one  uniform  language, 
and  sanctioned  by  such  names  as  Mansfield,  Buller,  Kenyon, 
Abinger,  and  others,  I  know  of  but  a  single  English  case,  viz. , 
that  of  Langton  v.  Hughes,  1  Mau.  &  Sel.  593.  By  a  statute  of 
42  Greo.  ni.,  brewers  were  prohibited  from  using  anything  but 
malt  and  hops  in  the  brewing  of  beer.  The  plaintiffs,  who  were 
druggists,  had  sold  to  the  defendants,  who  were  brewers,  certain 
drugs,  knowing  that  they  were  to  be  used  contrary  to  the  statute. 
In  the  51  Geo.  HE.  another  statute  was  passed  prohibiting  drug- 
gists from  selling  to  brewers  certain  articles,  and  among  them 
those  sold  to  defendants.  The  sale  in  question  was  made  before 
the  latter  statute,  but  the  suit  was  brought  afterwards.  The 
court  held  that  the  plaintiff  could  not  recover.  It  is  difficult  to 
ascertain  from  the  opinions  the  precise  ground  upon  which  the 
court  intended  to  rest  its  decision.  The  case  was  so  clearly  within 
the  terms  of  the  statute  of  51  Geo.  m.  that  the  judges  were 
evidentlv  induced  to  resort  to  a  somewhat  strained  construc- 
tion of  the  previous  statute,  and  even  to  an  attempt  to  connect 
that  with  the  statute  passed  after  the  sale,  for  the- sake  of  sus- 
taining the  defense.  Le  Blanc,  J.,  after  stating  the  question, 
says:  "That  depends  upon  the  provisions  of  42  G^o.  in., 
coupling  them  in  their  construction  with  those  of  51  Geo.  III." 
It  is  apparent,  I  think,  upon  a  review  of  the  whole  case,  that  it 
was  not  very  well  considered,  and  that  the  decision  was  really 
produced  by  the  re£ex  influenceof  the  latter  statute.  This  case, 
therefore,  which  does  not  appear  to  have  been  followed  either  in 
England  or  in  this  country,  andwhich  is  virtually  overruled  by 
the  subsequent  case  of  PeUecat  v.  Angell,  2  Cromp.  M.  &  R. 
311,  can  have  but  little  weight  in  opposition  to  the  numerous 
authorities  to  which  X  have  referred,  going  to  establish  the  con- 
trary principle. 

There  is  another  class  of  English  cases  which  have  been  some- 
times supposed  to  conflict  with  the  doctrine  advanced  in  Faik- 
neij  V.  Eeynous,  4  Burr.  2069,  and  Holman  v.  Johnson,  Cowp. 
341,  but  which,  when  the  precise  ground  upon  which  they  were 
decided  is  considered,  will  be  found  to  support  rather  than  to 
detract  from  the  doctrine.  That  ground  is  this:  that  it  was  the 
express  object  of  the  plaintiffs  in  those  cases,  in  selling  the  goods 
or  lending  the  money,  that  they  should  be  used  for  an  unlawful 
purpose,  ajid  that  such  purpose  entered  into  and  formed  a  part 
of  the  contract  of  sale  or  loan.    A  brief  reference  to  those  cases 
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will  show  that  this  is  the  principle  uiwm  which  they  rest. 
The  first  case  of  this  class  is  that  of  Lightfoot  v.  Tenant,  1  Bos, 
^  Pul.  551.  The  action  was  upon  a  bond  given  for  goods  sold, 
and  the  defendant  pleaded  that  the  plaintiff  sold  the  goods  "  in 
order  that  **  they  should  be  shipped  to  the  East  Indies  without 
the  license  of  the  East  India  Company,  in  violation  of  an  express 
statute.  The  issue  upon  this  plea  was  found  for  the  defendant, 
and  a  motion  for  judgment  non  obstante  veredicto  was  denied* 
Eyre,  C.  J.,  argues  that,  the  jury  having  found  that  the  plain- 
tiflf  sold  the  goods  "  in  order  that "  they  should  be  shipped,  etc., 
it  cannot  be  said  that  he  had  no  interest  in  their  future  destina- 
tion ;  that  he  may  well  have  sold  the  goods  for  an  enhanced  price, 
relying  exclusively  upon  the  profits  to  be  realized  from  the  illicit 
trade  tor  payment.  He  says:  ''It  is  a  possible  case  that  a 
tradesman  may  wish  to  speculate  in  this  contraband  trade,  and 
to  do  it  by  dividing  the  profits  with  some  man  of  spirit  and  enter- 
prise, but  without  capital.  Such  a  man  would  stipulate  that  the 
goods  which  he  sold  should  be  put  on  board  a  ship  under  a  for- 
eign commission,  and  should  be  sent  to  Calcutta  to  be  there 
sold.  His  share  of  the  profits  would  be  found  in  the  price  origi- 
nally fixed  on  the  goods,  but  his  hopes  of  payment  would  rest 
entirely  on  the  returns  of  this  contraband  trade."  Again  he 
says:  *'  But  the  jury  having  found  for  the  plea,  the  court  cannot 
say  that  the  plaintiff  had  nothing  to  do  with  the  future  destina- 
tion of  the  goods,  unless  it  was  impossible  to  state  a  case  in 
which  they  could  have  anything  to  do  with  it."  The  decision 
in  this  case  clearly  is  based  upon  the  fact  that  the  future  use  to 
be  made  of  the  goods  entered  into  and  formed  a  part  of  the  con- 
tract of  sale.  There  are  two  other  English  cases  belonging  to  the 
same  class.  The  first  is  that  of  Cannan  v.  Bryce,  3  Bam.  &  Aid. 
179.  The-defendant  had  lent  money  to  a  firm,  which  afterwards 
became  bankrupt,  for  the  purpose  of  paying  a  balance  due  upon 
certain  illegal  stock-jobbing  transactions,  and  which  had  been 
applied  to  that  object.  He  having  afterwards  received  money 
belonging  to  the  bankrupts,  the  assignees  brought  their  action 
to  recover  those  moneys,  and  it  was  held  that  the  defendant 
could  not  set  off  his  demand  for  the  money  loaned.  The  other 
case  is  that  of  McKinnell  v.  Robinson,  3  Mee.  &  W.  434,  which 
was  an  action  of  assumpsit  for  money  lent.  The  defendant 
pleaded  that  the  money  was  lent  in  a  certain  common  gambling- 
room  for  the  purpose  of  the  defendant's  illegally  playing  and 
gaming  therewith;  and  on  demurrer  the  plea  was  ^dd  good. 
In  each  of  these  cases  it  will  be  seen  that  the  illegal  use  was  the 
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express  object  for  "which  the  money  was  lent;  and  this  is  relied 
upon  by  the  court  in  both  cases  in  giving  their  judgment.  In 
the  case  of  Carman  v.  BrycCy  supra,  Abbott,  C.  J.,  says:  '*  It 
will  be  recollected  that  I  am  speaking  of  a  case  wherein  the 
means  were  famished  with  a  full  knowledge  of  the  object  to 
which  they  were  to  be  applied,  and  for  the  express  purpose  of 
accomplishing  that  object.  And  in  the  case  of  McKlnneU  y. 
Robinson,  supra,  Lord  Abinger,  in  stating  the  principle  by  which 
the  case  was  governed,  says:  "  This  principle  is  that  the  repay- 
ment of  money  lent  for  the  express  purpose  of  accomplishing  an 
illegal  object  cannot  be  enforced." 

It  is  worthy  of  note  that  the  three  cases  last  referred  to  present 
the  views  respectively  of  the  heads  of  the  three  principal  English 
courts,  viz.:  Abbott,  chief  justice  of  the  king's  bench,  Eyre, 
chief  justice  of  the  common  pleas,  and  Abinger,  chief  baron  of 
the  exchequer;  and  their  concurrence  in  resting  their  decisions 
upon  the  fact  that  the  illegal  object  was  in  the  contemplation  of 
both  parties,  and  formed  a  part  of  the  original  contract,  goes 
strongly  to  confirm  the  doctrine  of  the  cases  of  Faikney  v.  Rey- 
nous,  4  Burr.  2069;  Holman  v.  Johnson,  Cowp.  341,  etc.  Indeed, 
the  whole  current  of  English  authority  goes  to  support  those 
cases,  with  the  single  exception  of  Langton  v.  Hughes,  1  Mau.  & 
Sel.  593.  They  have  also  frequently  been  referred  to  by  the 
courts  in  this  country  as  containing  sound  doctrine:  De  Oroot  v. 
Van  Duzer,  17  Wend.  170;  Merchants*  Banky,  Spalding,  12 Barb. 
302;  Armstrong  v.  Ibler,  11  Wheat.  258.  In  the  latter  case  Chief 
Justice  Marshall  refers  to  the  case  of  Faikney  v.  Reynous,  supra, 
in  the  following  terms:  **  The  general  proposition  stated  by  Lord 
Mansfield,  in  Faikney  v.  Reynous,  that  if  one  person  pay  the 
debt  of  another,  at  his  request,  an  action  may  be  sustained  to 
recover  the  money,  although  the  original  contract  was  unlawful, 
goes  far  in  deciding  the  question  now  before  the  court.  That 
the  person  who  paid  the  money  knew  it  was  paid  in  discharge 
of  a  debt  not  recoverable  at  law,  has  never  been  held  to  alter 
the  case." 

The  principles  established  by  this  strong  array  of  authorities 
are  in  entire  accordance  with  the  case  of  Talmage  v.  Pell,  7  N.  Y. 
328,  decided  by  this  court.  It  was  a  part  of  the  contract  in  that 
case,  between  the  banking  company  and  the  commissioners  of  the 
state  of  Ohio,  that  the  bonds  should  remain  in  the  hands  of  the 
agent  of  the  state,  to  be  sold  on  account  of  the  banking  company; 
and  this  fact  is  referred  to  and  relied  upon  by  Grardiner,  J.,  by 
whom  the  opinion  of  the  court  was  delivered.     He  says:  **  I  am. 
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for  the  reasons  suggested,  of  the  opinion  that  this  bank  had  no 
authority  to  traffic  in  stocks  as  an  article  of  merchandise,  or  to 
purchase  them  for  the  purpose  of  selling,  as  a  means  of  obtain- 
ing money  to  discharge  existing  liabilities;  that  as  the  object  of 
the  purchase  in  this  case  was  known  to  both  parties,  and  made 
a  part  of  their  contract,  the  debt  for  the  purchase  money  can- 
not be  enforced  by  the  vendors,  and  that  the  collateral  securi- 
ties must  stand  or  fall  with  the  principal  agreement."  The  case 
contains  no  intimation  whatever  that  the  mere  knowledge  by  the 
agents  of  the  state  of  Ohio  that  the  banking  company  purchased 
the  bonds  with  a  view  to  a  resale  would  have  defeated  a  recov- 
ery. On  the  contrary,  such  an  inference  was  carefully  guarded 
against  by  the  learned  judge  who  delivered  the  opinion,  as  ap- 
pears from  the  extract  just  given. 

I  consider  it,  therefore,  as  entirely  settled  by  the  authorities 
to  which  I  have  referred,  that  it  is  no  defense  to  an  action 
brought  to  recover  the  price  of  goods  sold  that  the  vendor  knew 
that  they  were  bought  for  an  illegal  purpose,  provided  it  is  not 
made  a  part  of  the  contract  that  they  shall  be  used  for  that  pur- 
pose; and  provided,  also,  that  the  vendor  has  done  nothing  in 
aid  or  furtherance  of  the  unlawful  design.  If,  in  this  case,  the 
bank  had  had  no  right  to  purchase  state  stocks  for  any  purpose, 
then  the  contract  of  sale  would  have  been  necessarily  illegal, 
and  the  vendor  would,  perhaps,  be  precluded  from  all  remedy 
for  the  purchase  money.  But  here  the  purchase  and  sale  for  a 
lawful  object  was  a  contract  which  each  party  had  a  perfect  right 
to  make.  Suppose  the  banking  company,  although  intending  at 
the  time  of  the  purchase  to  use  the  stocks  for  trading  purposes, 
had,  the  next  day,  abandoned  this  intention,  and  deposited  them 
with  the  comptroller,  would  this  change  of  purpose  reflect  back 
upon  the  contract  of  purchase,  if  it  was  corrupt,  and  divest  it  of 
its  illegal  taint?  This  could  hardly  be  pretended;  and  if  not, 
then  the  consequence  of  the  doctrine  contended  for  here  would 
inevitably  be  that  the  vendor  of  the  stocks,  without  having 
participated  in  any  illegal  act,  or  even  illegal  intent,  but  having 
simply  known  of  such  an  intent  subsequently  abandoned,  would 
be  punished  with  a  total  loss  of  the  property  sold,  and  that  for 
the  benefit  of  the  party  alone  guilty,  if  guilt  could  be  predicated 
of  such  a  transaction. 

I  am  not  aware  of  any  principle  which  could  justify  this.  The 
law  does  not  punish  a  wrongful  intent  when  nothing  is  done  to 
oany  that  intent  into  effect;  much  less  bare  knowledge  of  such 
an  intent  without  any  participation  in  it.     Upon  the  whole,  I 
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think  it  clear,  in  reason  as  'well  as  upon  authority,  that  in  a  case 
like  this,  where  the  sale  is  not  necessarily  per  se  a  yiolation  of 
law,  unless  the  unlawful  purpose  enters  into  and  forms  a  part  of 
the  contract  of  sale,  the  vendee  cannot  set  up  his  own  illegal 
intent  in  bar  of  an  action  for  the  purchase  money. 

It  follows  from  this  that  the  sale  of  the  stocks  would  have 
created  a  valid  and  legal  obligation  on  the  part  of  the  banking 
company  to  pay  the  purchase  money  but  for  the  form  of  the  secu- 
rity agreed  to  be  taken  in  payment;  and  this  brings  me  to  the  con- 
sideration of  the  second  ground  of  defense,  viz.,  that  the  North 
American  Trust  and  Banking  Company  had  no  authority  to 
issue  negotiable  promissory  notes,  payable  at  a  future  day;  and 
consequently,  that  the  contract  which  provided  for  their  issue, 
and  for  receiving  them  in  payment,  was  illegal  and  void. 

In  considering  this  branch  of  the  case,  I  shall  not  examine  at 
length  the  questions  so  ably  argued  at  bar  in  regard  to  the 
nature  of  corporations  and  the  limitations  of  their  powers,  but 
shall  assume  it  to  have  been  established,  for  the  purposes  of  this 
case  at  least,  that  associations  under  the  general  banking  law, 
even  prior  to  the  act  of  1840,  Laws  of  1840,  306,  sec.  4,  had  no 
power  to  issue  negotiable  notes  upon  time;  placing  this  assump- 
tion, however,  not  upon  the  safety-fund  act  of  1829,  Laws  of 
1829,  167,  but  upon  the  general  principle  of  law  which  limits 
corporations  to  the  exercise  of  powers  expressly  given  to  them, 
or  such  as  are  necessarily  incident  thereto,  and  upon  the  statute 
confirmatory  of  that  principle:  1  R.  S.  600,  sec.  3. 

It  follows  that  in  issuing  the  certificates  or  post-notes  delivered 
to  the  Morris  Canal  and  Banking  Company  in  consideration  of 
the  stocks  transferred,  the  North  American  Trust  and  Banking 
Company  exceeded  its  corporate  powers.  That  those  certificates 
were  negotiable  promissory  notes,  is  clear:  Bank  of  Orleans  v. 
Mernll,  2  Hill  (N.  T.),  295;  LeaviU  v.  Palmer,  3  N.  T.  19  [51 
Am.  Dec.  333];  Talmage  v.  Pell,  7  Id.  328.  Does  this  act  of  the 
Trust  and  Banking  Company,  thus  transcending  its  legitimate 
powers,  so  taint  and  corrupt  the  contract  of  sale  as  to  deprive 
the  vendors  of  the  stocks  of  all  remedy  for  the  purchase  money? 
The  counsel  for  the  claimants  sought,  upon  the  argument,  to 
maintain  that  the  sale  of  the  stocks  and  the  receipt  of  the  cer- 
tificates were  distinct  transactions,  and  hence  that  the  debt 
credited  by  the  sale  would  remain,  notwithstanding  the  illegal- 
ity of  the  securities.  In  this,  however,  he  is  not  sustained,  I 
think,  by  the  evidence.  The  proof  seems  to  be  clear  that  the 
afi:reement  to  receive  the  certificates  or  post-notes  was  simul- 
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taneous  with  and  formed  a  part  of  the  contract  of  purchase.  It 
becomes  necessary,  therefore,  to  meet  the  question  whether  the 
consent  and  agreement  of  the  vendors  to  receive  the  certificates 
in  payment  will  prevent  a  recovery  in  any  form  for  the  stock 
sold. 

It  results,  from  what  has  been  previously  said,  that  there  wbs 
nothing  in  the  contract  of  sale,  considered  by  itself,  separately 
from  the  agreement  in  relation  to  the  security,  to  impair  the 
validity  of  the  debt;  but,  on  the  contrary,  that  the  sale  of  the 
stocks  created  as  valid  and  meritorious  a  consideration  for  the 
obligation  assumed  by  the  trust  and  banking  company  as  if 
the  money  had  actually  been  deposited  according  to  the  tenor 
of  the  certificates.  The  objection  to  the  claim,  therefore,  rests 
upon  the  nature  of  the  securities  alone,  and  acquires  no  addi- 
tional force  from  the  want  of  power  in  the  trust  and  banking 
company  to  traffic  in  stocks. 

It  has  long  been  settled  that  contracts  founded  upon  an 
illegal  consideration,  or  which  contemplate  the  performance  of 
that  which  is  either  malum  in  se  or  prohibited  by  some  positive 
statute,  are  void.  But  the  application  of  this  rule  to  contracts 
made  by  corporations,  the  sole  objection  to  which  consists  in 
their  being  ultra  vires,  is  comparatively  modem.  The  doctrine 
rests  mainly  upon  three  recent  English  cases,  viz. :  East  Anglian 
Railway  Co.  v.  EoiUem  Counties  Railway  Co,,  7  Eng.  L.  &  Eq. 
605;  McGregor  v.  Official  Manager  of  Deal  &  Dover  Railway  Co.^ 
16  Id.  180;  and  Mayor  of  Norwich  v.  Norfolk  Railway  Co.,  30  Id. 
120. 

That  a  contract  by  a  corporation  which  it  has  no  legal  cax>a- 
city  to  make  is  void,  and  cannot  be  enforced,  it  would  seem 
difficult  to  deny;  and  this  principle  alone  is  abundantly  suffi- 
cient to  sustain  the  cases  above  cited,  which  were  all  actions 
founded  upon  and  affirming  the  validity  of  the  illegal  contract. 
But  it  is  quite  another  question  whether  such  a  contract  is 
so  tainted  with  corruption  that  the  party  dealing  with  the  cor- 
poration will  be  refused  all  remedy  in  a  suit  proceeding  upon 
the  ground  of  a  disaffirmance  of  the  contract,  and  asking  only 
such  relief  as  equity  demands.  Whether  a  contract  of  this 
nature  can  fairly  be  brought,  consistently  with  either  reason  or 
adjudged  cases,  within  the  range  of  the  maxim.  Ex  turpi  causa  non 
oritur  actio,  cannot  be  considered  as  settled  by  the  cases  referred 
to;  especially,  as  in  the  last  of  those  cases  the  court  was  equally 
divided,  and  it  was  only  disposed  of  by  one  of  the  judges  with- 
drawing his  opinion  with  a  view  to  an  appeal. 
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Prior  to  the  case  of  East  Anglian  Railway  Co,  v.  Eastern  Coun^ 
ties  Railway  Co,,  7  Eng.  L.  &  Eq.  505,  the  rule  which  denied 
»ill  relief,  in  equity  as  well  as  at  law,  to  any  party  to  an  illegal 
contract,  had  been  generally  applied  only  to  cases  where  the 
contract  was  either  malum  in  se  or  specifically  prohibited  by  stat- 
ute. It  was  wholly  unnecessary  to  the  decision  of  that  case  to 
resort  to  any  extension  of  that  rule;  because,  to  enforce  a  con- 
tract against  a  party  which  that  party  was  incompetent  in  law 
to  make  would  indeed  be,  in  the  language  of  some  of  the-cases, 
"  to  make  the  law  an  instrument  in  its  own  subversion."  The 
courts,  however,  in  that  as  well  as  the  two  subsequent  cases, 
do  appeair  to  have  been  inclined  to  hold  that  contracts  of  cor- 
porations which  are  uUra  vires  merely  come  within  the  general 
rule  which  denies  all  aid  to  either  party  to  a  contract  made  in 
violation  of  law.  But  it  will  not  be  necessary  here  to  pass 
tiI>on  the  correctness  of  this  doctrine  advanced  in  those  cases, 
as  in  the  view  I  take  of  this  case  it  falls  clearly  within  an  ex- 
ception to  that  rule;  and  for  the  purposes  of  this  question  I 
shall  concede:  1.  That  the  issuing  and  delivery  by  the  North 
American  Trust  and  Banking  Company  of  its  promissory  notes 
payable  on  time  was  uUra  vires;  and  that  the  eflfect  of  this  upon 
the  contract  was  the  same  as  if  it  had  been  specifically  pro- 
hibited under  a  penalty;  and  2.  That  the  notes  issued  were 
calculated  and  intended  for  circulation  as  money,  and  were 
therefore  issued  contrary  to  the  inhibitions  of  the  restraining 
act.  These  concessions  are  made  for  the  purposes  of  this  case 
only,  and  without  intending  definitely  to  decide  the  points  con- 
ceded. 

There  are  one  or  two  classes  of  cases  to  which  it  will  be  neces- 
sary to  refer  in  order  to  afford  a  clear  view  of  the  question 
here  presented.  The  first  consists  in  a  series  of  cases  in  which 
a  distinction  has  been  taken  between  those  illegal  contracts 
where  both  parties  are  equally  culpable,  and  those  in  which, 
although  both  have  participated  in  the  illegal  act,  the  guilt 
rests  chiefly  upon  one.  The  maxim,  Ex  dolo  malo  non  oritur 
actio,  is  qualified  by  another,  viz..  In  pari  delicto  melior  est  con- 
dilio  defendentis.  Unless,  therefore,  the  parties  are  in  pari 
delicto  as  well  as  parliceps  criminis,  the  courts,  although  the 
contract  be  illegal,  will  afibrd  relief,  where  equity  requires  it,  to 
the  more  innocent  party 

It  was  insisted  by  the  counsel  for  the  receiver,  upon  the  argu- 
ment, that  in  no  case  would  relief  be  afforded  to  any  party  to 
an  illegal  contract  unless  he  applied  for  such  relief,  or  at  least 
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had  elected  to  disaffirm  the  contract  while  it  remained  executory. 
This  position  cannot,  I  think,  be  sustained.  It  overlooks  dis- 
tinctions which  are  clearly  settled.  The  cases  in  which  the 
courts  will  give  relief  to  one  of  the  parties  on  the  ground  that 
he  is  not  in  pari  delicto  form  an  independent  class,  entirely  dis- 
tinct from  those  cases  which  rest  upon  a  disafi^mance  of  the  con- 
tract before  it  is  executed.  It  is  essential  to  both  classes  that 
the  contract  be  merely  malum  prohibitum.  If  malum  in  se,  the 
courts  will  in  no  case  interfere  to  relieve  either  party  from  any  of 
its  consequences.  But  where  the  contract  neither  involves  moral 
turpitude  Aor  violates  any  general  principle  of  public  policy,  and 
money  or  property  has  been  advanced  upon  it,  relief  will  be 
granted  to  the  party  making  the  advance:  1.  Where  he  is  not 
in  pari  delicto;  or  2.  In  some  cases  where  he  elects  to  disaffirm 
the  contract  while  it  remains  executory.  In  cases  belonging  to 
the  first  of  these  classes,  it  is  of  no  importance  whether  the  con- 
tract has  been  executed  or  not;  and  in  those  belonging  to  the 
second,  it  is  equally  unimportant  that  the  parties  are  in  pari 
delicto.  This  will  clearly  appear  upon  a  brief  review  of  some 
of  the  leading  cases. 

The  first  case  which  I  deem  it  material  to  notice  is  that  of  Smith 
V.  Bromley,  Doug.  670,  in  note.  The  plaintiff's  brother  having 
become  bankrupt,  and  a  commission  having  been  taken  out  against 
him,  the  plaintiff  advanced  forty  pounds  to  the  defendant, 
who  was  the  principal  creditor,  to  induce  him  to  sign  the  certifi- 
cate. The  action  which  was  brought  to  recover  this  money  was 
sustained.  In  reply  to  the  argument  that  the  plaintiff  was  seek- 
ing to  recover  back  money  paid  upon  an  illegal  contract.  Lord 
Mansfield  said:  ''If  the  act  is  in  itself  immoral,  or  a  violation 
of  the  general  laws  of  public  policy,  then  the  party  paying  shall 
not  have  this  action;  for  when  both  parties  are  equally  criminal 
against  such  general  laws,  the  rule  is.  Potior  est  conditio  defen- 
dentis.  But  there  are  other  laws  which  are  calculated  for  the 
protection  of  the  subject  against  oppression,  extortion,  deceit, 
etc.  If  such  laws  are  violated,  and  the  defendant  takes  ad- 
vantage of  the  plaintiff's  condition  or  situation,  then  the  plain- 
tiff shall  recover;  and  it  is  astonishing  that  the  reports  do  not 
distinguish  between  violations  of  the  one  sort  and  the  other." 
Two  things  are  to  be  noted  in  this  extract:  that  a  distinction  is 
taken  betwee^n  contracts  malum  prohibitum  merely,  and  such  as 
are  immoral  or  contrary  to  general  principles  of  policy;  and 
also  that  stress  is  laid  upon  the  fact  that  the  law  contravened  in 
this  case  was  intended  to  protect  one  party  from  oppression  by 
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the  other.  The  first  is  a  valid  distinction  which  runs  through 
,all  the  subsequent  cases;  the  last  was  merely  incidental  to  the 
particular  case,  and  not  essential  to  the  principle.  The  first 
cases  in  which  the  principle  was  applied  were  naturally  those 
where  the  statute  violated  was  intended  for  the  special  protec- 
tion of  the  party  seeking  relief  from  some  undue  advantage 
taken  by  the  other,  because  those  were  the  cases  in  which  the 
injustice  of  applying  the  same  rule  to  both  parties  would  be  the 
most  glaring.  But  it  soon  came  to  be  seen  that  the  principle 
was  equally  applicable  to  cases  where  the  law  infringed  was  in- 
tended for  the  protection  of  the  public  in  general. 

The  case  of  Jaquea  v.  Golightly,  2  W.  Black.  1073,  was  an  ac- 
tion brought  to  recover  back  money  paid  for  insuring  lottery 
tickets. 

The  defendant  kept  an  office  for  insurance  contrary  to  the  stat- 
ute of  14  Geo.  m.,  c.  76.  It  was  urged  that  the  plaintiff  being 
particeps  criminia,  and  having  knowingly  trangressed  a  public 
law,  was  not  entitled  to  relief;  but  the  action  was  sustained  by 
the  unanimous  opinion  of  the  court.  Blackstone',  J.,  said: 
'*  These  lottery  acts  differ  from  the  stock-jobbing  act  of  7  Geo. 
n.,  c.  8,  because  there  both  parties  are  made  criminal  and  sub- 
ject to  penalties.'*  The  rule  here  suggested  for  determining 
whether  the  parties  are  in  pari  delicto  seems  reasonable  and  just. 
There  are,  undoubtedly,  other  cases  in  which  the  parties  are  not 
equally  guilty;  but  it  is  safe  to  assume  that  whenever  the  statute 
imposes  a  penalty  upon  one  party  and  none  upon  the  other  they 
are  not  to  be  regarded  as  par  delictum.  In  Browning  y,  Morris, 
2  Cowp.  790,  Lord  Mansfield,  after  referring  with  approbation  to 
the  case  of  Jaques  v.  Oolighilyy  supra,  reiterates  the  argument  of 
Blackstone,  J.,  in  that  case.  He  says:  "And  it  is  very  material 
that  the  statute  itself,  by  the  distinction  it  makes,  has  marked 
the  criminal,  for  the  penalties  are  all  on  one  side — upon  the 
office-keeper." 

The  question  next  arose  in  the  case  of  Jaqvues  v.  Wilhy,  1  H. 
Black.  65,  which  is  identical  with  the  case  of  Jaquea  v.  Golightly, 
supra,  decided  by  the  same  court  fifteen  years  before.  The  ac- 
tion was  brought  to  recover  back  money  paid  for  insurance  to 
the  keeper  of  a  lottery  insurance  office,  and  it  was  held  to  lie. 
It  will  be  seen  that  these  two  cases  are  not  like  that  of  Smith  v. 
Bromley,  Doug.  670,  where  an  undue  advantage  was  taken  of 
the  peculiar  situation  of  the  plaintiff;  and  that  although  some 
effort  is  made  in  Jaquea  v.  Oolightly,  supra,  and  by  Lord  Mans- 
field in  Brovming  v.  Morris,  supra,  to  bring  them  within  the 
Am.  Dxo.  Vol.  LXVn— 10 
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reasoning^  of  that  case,  they  are  really  placed  upon  the  broad 
ground  that  the  parties  are  not  in  pari  delicto,  and  as  evidence 
of  this  the  court  rely  upon  the  fact  that  the  penalty  was  imposed 
upon  the  defendant  alone.  A  similar  question  came  before  the 
court  of  king's  bench  in  the  case  of  WilliaTm  v.  Hedley,  8  East, 
378,  where  the  previous  cases  were  ably  and  elaborately  reviewed 
by  Lord  Ellenborough.  The  action  was  brought  to  recover 
back  money  which  had  been  paid  by  the  plaintiff  to  compromise 
a  qui  tarn  action  pending  against  him  for  usury.  The  principle 
of  the  decision  cannot  be  better  stated  than  by  transcribing  the 
head-note  of  the  reporter,  which  is  this:  "  Money  paid  by  A  to 
B,  in  order  to  compromise  a  qui  tarn  action  of  usury  brought  by 
B  against  A  on  the  ground  of  a  usurious  transaction  between 
the  latter  and  one  E,  may  be  recovered  back  in  an  action  by  A 
for  money  had  and  received.  For  the  prohibition  and  penalties 
of  the  statute  of  18  Eliz. ,  c.  5,  attach  only  on  the  informer  or  plain- 
tiff or  other  person  suing  out  process  in  the  penal  action  making 
composition,  etc.,  contrary  to  the  statute,  and  not  upon  the  party 
j)aying  the*  composition;  and  therefore  the  latter  does  not  stand 
in  this  respect  in  pari  delicto,  nor  is  he  particeps  criminis  with 
such  compounding  informer  or  plaintiff." 

These  are  the  leading  English  cases  on  this  subject;  and  it  is 
plain  that  they  do  not  rest  solely  upon  the  ground  that  the  stat- 
ute infringed  was  intended  to  protect  one  party  from  acts  of 
oppression  or  extortion  by  the  other;  and  equally  plain  that 
relief  is  granted  in  this  class  of  cases  entirely  irrespective  of  the 
question  whether  the  contract  be  executed  or  executory.  It 
was,  in  fact,  executed  in  all  these  cases. 

The  series  of  cases  here  referred  to  have  never  been  over- 
ruled. On  the  contrary,  they  have  been  expressly  sanctioned 
and  approved  in  several  American  cases.  In  Inhabitaiants  of 
Worcfiiter  v.  Eaton,  11  Mass.  368,  Chief  Justice  Parker,  after 
referring  to  the  cases  of  Smith  v.  Bromley,  Doug.  670,  and 
Browning  v.  Morris,  2  Cowp.  790,  and  to  the  distinction  there 
taken,  says:  **  This  distinction  seems  to  have  been  ever  after- 
wards observed  in  the  English  courts;  and  being  founded  in 
sound  principle,  is  worthy  of  adoption  as  a  principle  of  common 
law  in  this  country."  The  case  of  White  v.  Franldin  Bank,  22 
Pick.  181,  proceeds  upon  the  same  distinction.  It  is  impos- 
sible, as  it  seems  to  me,  to  distinguish  this  case  in  princi- 
ple from  that  now  before  the  court.  The  revised  statutes  of 
Iklassachusetts,  c.  36,  sec.  57,  prohibited  banks  from  making 
any  contract  '*  for  the  payment  of  money  at  a  future  day  certain/' 
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under  a  penalty  of  a  forfeiture  of  their  charter.  The  plaintiff 
had  deposited  money  with  the  defendant  ia  February,  to  remain 
until  the  tenth  day  of  August;  and  the  action  was  brought  to 
recover  this  money.  It  was  objected  that  the  contract  was  ille- 
gal, and  the  parties  particeps  criminis,  but  the  defense  was  over- 
ruled. This  is  by  no  means  an  anomalous  case,  as  the  counsel 
for  the  receiver  upon  the  argument  of  this  case  seemed  to  sup- 
pose. On  the  contrary,  it  belongs  clearly  to  the  same  class  with 
the  English  cases  just  reviewed.  Wilde,  J.,  who  delivered  the 
opinion  of  the  court,  after  referring  to  those  cases,  and  quoting 
the  remarks  of  Chief  Justice  Parker  in  Inhabitants  of  Worcester 
V.  Eaton,  11  Mass.  368,  given  above,  says:  **  The  principle  is  in 
every  respect  applicable  to  the  present  case,  and  is  decisive. 
The  prohibition  is  particularly  leveled  against  the  bank,  and 
not  against  any  person  dealing  with  the  bank.  In  the  words  of 
Lord  Mansfield,  '  the  statute  itself,  by  the  distinction  it  makes, 
has  marked  the  criminal.'  The  plaintiff  is  subject  to  no  pen- 
alty, but  the  defendants  are  liable  for  the  violation  of  the  stat- 
ute to  a  forfeiture  of  their  charter." 

Again,  in  the  case  of  Lowell  v.  Boston  <h  Lowell  E.  i?.  Co.,  23 
Pick.  24  [34  Am.  Dec.  33],  where  the  objection  was  raised  that 
the  parties  were  particeps  criminis,  the  same  justice  says:  **  In 
respect  to  offenses  in  which  is  involved  anj  moral  delinquency 
or  turpitude,  all  parties  are  deemed  equally  guilty,  and  courts 
will  not  inquire  into  their  relative  guilt.  But  where  the 
offense  is  merely  malum  prohibitum,  and  is  in  no  respect  im- 
moral, it  is  not  against  the  policy  of  the  law  to  inquire  into  the 
relative  delinquency  of  the  parties,  and  to  administer  justice 
between  them,  although  both  parties  are  wrong-doers."  The 
same  doctrine  was  reiterated  in  Atlas  Bank  v.  Nahant  Bank,  3 
Met.  581.  The  principle  of  these  cases  was  also  adopted  by 
our  own  supreme  court,  in  the  case  of  Mount  v.  Waite,  7  Johns. 
434.  The  action  was  to  recover  back  money  which  the  plain- 
tiffs had  paid  to  the  defendants  for  insuring  lottery  tickets, 
contrary  to  the  policy  of  a  statute  passed  in  1807.  Kent,  C.  J. , 
says:  "  The  plaintiffs  here  committed  no  crime  in  making  the 
contract.  They  violated  no  statute,  nor  was  the  contract  malum 
in  se,  I  think,  therefore,  the  maxim  as  to  parties  in  pari  delicto 
does  not  apply,  for  the  plaintiffs  were  not  in  delicto" 

This  case  is  the  last  of  the  class  to  which  I  shall  refer;  and  I 
think  it  would  be  difficult  to  find  a  series  of  cases,  running 
through  almost  a  century,  more  uniform  and  consistent  in  tone 
and  principle  and  in  the  distinctions  upon  which  they  are  based. 
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They  have  never,  bo  far  as  I  am  aware,  been  overruled;  and  I 
know  of  no  principle  which  would  justify  this  court  in  disre- 
garding them.  The  doctrine  seems  to  me  eminently  reasonable 
and  just,  and  I  discover  no  principle  of  public  policy  to  which 
it  stands  opposed.  On  the  contrary,  I  concur  in  the  sentiment 
which  Judge  Wilde,  in  White  v.  Franklin  Bank,  22  Pick.  181,  ex- 
presses, thus:  '*  To  decide  that  this  action  cannot  be  maintained 
would  be  to  secure  to  the  defendants  the  fruits  of  an  illegal 
transaction,  and  would  operate  as  a  temptation  to  all  banks  to 
violate  the  statute  by  taking  advantage  of  the  unwary  and  of 
those  who  may  have  no  actual  knowledge  of  the  existence  of  the 
prohibition,  and  who  may  deal  with  a  bank  without  any  suspi- 
cion of  the  illegality  of  the  transaction  on  the  part  of  the  bank," 

This  language  is  as  applicable  to  the  case  before  us  as  to  that 
in  which  it  was  used.  It  is  said  that  all  persons  dealing  with 
banks  and  other  corporations  are  presumed  to  know  the  extent 
of  their  powers.  This  is  no  doubt  technically  true,  and  yet  we 
cannot  shut  our  eyes  to  the  fact  that  in  very  many  cases  it  is  a 
mere  legal  fiction.  If  we  take  the  present  case  as  an  example,  it  is 
plain  that  it  would  not  have  been  easy  for  the  Morris  Canal  and 
Banking  Company,  with  the  charter  of  the  trust  and  banking 
company  and  the  restraining  act  both  before  them,  to  determine 
whether  the  issue  of  these  certificates  in  payment  for  state  stocks 
would  violate  either;  and  yet,  upon  the  doctrine  here  contended 
fqr,  an  honest  mistake  in  this  respect  would  visit  ui>on  the 
former  company  a  forfeiture  of  the  entire  amount  of  stocks  trans- 
ferred, which  the  latter  company,  if  disposed,  might  pocket. 
Such  a  principle  would  afford  the  strongest  possible  inducement 
for  banks  to  transgress  the  law.  All  that  they  could  get  into 
their  hands,  by  persuading  others  to  take  their  unauthorized  paper, 
would  be  theirs.  Under  such  a  rule,  arguments  to  make  it  ap- 
pear that  they  have  power  to  do  what  they  really  have  not  might 
be  made  to  constitute  the  most  available  portion  of  their  capital; 
and  unauthorized  dealing  in  large  amounts,  with  foreign  states 
or  corporations  not  familiar  with  our  laws,  the  most  profitable 
branch  of  their  business.  These  considerations  go,  in  my  judg- 
ment, to  strengthen  and  confirm  the  doctrine  of  the  cases  re- 
ferred to,  which  hold  that  relief  may  be  granted  to  the  more 
innocent,  when  the  parties  are  not  in  pari  delicto. 

The  rule  laid  down  in  those  cases  for  determining  which  is 
the  more  guilty  party  is  directly  applicable  to  the  present  case, 
BO  far  as  the  transaction  is  held  to  fall  within  the  provisions  of 
the  restraining  act.    It  has  been  conceded,  as  was  contended 
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by  the  counsel  for  the  receiver  upon  the  argument,  that  the  is- 
suing of  the  certificates  in  this  case  was  a  violation  of  sections 
3,  6,  and  7  of  the  act  concerning  unauthorized  banking:  1  R. 
S.  712.  It  will  be  seen,  by  referring  to  those  sections,  that  the 
penalties  are  imposed  exclusively  upon  the  corporation  violating 
the  provisions  of  the  act,  and  upon  its  officers  and  members. 
So  far,  therefore,  as  the  defense  is  based  upon  a  violation  of  the 
restraining  act,  there  is  that  statutory  designation  of  the  guilty 
party  upon  which  most  of  the  cases  to  which  I  have  referred  are 
made  to  rest.  But  it  is  obvious  that  the  general  principle,  for 
which  I  contend,  applies  equally  to  that  branch  of  the  defense 
which  rests  upon  the  ground  that  the  act  of  the  banking  company, 
in  issuing  the  notes,  was  ultra  vires  and  against  public  policy. 
The  imposition  of  the  penalties  for  a  violation  of  the  restraining 
law  upon  the  corporation  alone  does  not  make  it  the  guilty  party, 
but  it  is  simply  evidence  that  the  legislature  so  regarded  it;  and 
the  reasons  are  equally  strong  for  fixing  the  principal  guilt  upon 
the  same  party  where  its  acts  merely  violate  the  principle  of 
public  policy.  Although  persons  dealing  with  corporations  are, 
for  certain  purposes,  presumed  to  know  the  extent  of  their  cor- 
porate powers,  yet  this  is  by  no  means  a  safe  rule  by  which  to 
measure  the  moral  delinquency  of  the  respective  parties.  To 
me,  therefore,  it  seems  plain  that  whether  we  regard  the  act  of 
the  trust  and  banking  company  in  issuing  the  certificates  in 
question  as  a  violation  of  the  restraining  law,  or  as  simply  ultra 
vireSy  or  as  against  public  policy,  the  corporation  is  to  be  re- 
garded as  comparatively  the  guilty  party. 

I  wish  here  briefly  to  refer  to  another  class  of  cases  decided 
in  this  state,  and  known  as  the  Utica  insurance  cases,  not  as 
authority  for  my  conclusion,  but  by  way  of  illustrating  the  dis- 
tinctions to  which  I  have  adverted.  The  first  of  these  is  the 
Utica  Insurance  Co.  v.  Scott ,  19  Johns.  1.  The  action  was  upon 
a  promissory  note  discounted  by  the  insurance  company  in  the 
ordinary  way  of  discounting  by  a  bank.  It  was  held  that  the 
insurance  company  had  no  power  to  discount  notes,  and  that  in 
Bo  doing  it  had  violated  the  restraining  act.  But  the  court  say : 
"  In  analogy  to  the  statute  against  gaming,  the  notes  and  securi- 
ties are  absolutely  void,  into  whatever  hands  they  may  pass; 
but  there  is  a  material  distinction  between  the  security  and  the 
contract  of  lending.  The  lending  of  money  is  not  declared  to 
be  void,  and  therefore  whenever  money  has  been  lent  it  may  be 
recovered,  although  the  security  itself  is  void."  Judgment  was, 
however,  given  for  the  defendant  in  that  case,  because  the  action 
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was  brought  upoa  the  note  alone.  The  next  case  was  that  of 
Utica  Insurance  Co,  v.  Kip,  8  Cow.  20.  This  also  was  an  action 
upon  a  note  discounted  by  the  insurance  company,  but  the  dec- 
laration also  contained  a  count  for  money  lent.  The  plaintiff 
recovered;  and  the  court  say:  **  The  illegal  contract,  if  any,  was 
not  the  loan,  for  the  plaintiffs  had  a  right  to  loan  the  money  to 
the  defendants;  but  it  was  the  agreement  to  secure  the  loan  by 
a  note  discounted.  Avoiding  what  was  illegal  does  not  avoid 
what  was  lawful.  The  action  for  money  lent  is  rather  a  dis- 
aflSrmance  of  the  illegal  contract."  Similar  decisions  were  made 
in  three  subsequent  cases,  viz. :  Ulica  Ins.  Co,  v.  Cadwell,  3  Wend. 
296;  Utica  Ins,  Co,  v.  Kip,  3  Id.  369;  and  Ulica  Ins,  Co.  v.  Blood- 
good,  4  Id.  652. 

These  cases  have  never  been  overruled,  and  yet  I  think  I  may 
say  they  have  generally  been  regarded  with  some  suspicion  as  to 
their  soundness.  In  New  Hope  etc,  Co,  v.  Poughkeepsie  Silk  Co,, 
25  Wend.  648,  Nelson,  J.,  in  speaking  of  them,  says:  **  Whether 
the  doctrine  of  these  cases  is  well  founded  and  may  be  upheld 
upon  established  principles  or  not,  or  whether  the  result  was  not 
ultimately  influenced  by  the  peculiar  phraseology  and  powers  of 
the  charter  of  the  Utica  Insurance  Company,  in  respect  to  which 
they  arose,  it  is  not  necessary  at  present  to  examine.  I  am  free 
to  say,  in  either  aspect,  I  should  have  great  difficulty  in  assent- 
ing to  them."  There  is,  undoubtedly,  **  great  difficulty"  in  rec- 
onciling these  cases  with  the  settled  rules  in  regard  to  illegal  con- 
tracts; and  the  difficulty  consists  precisely  in  this,  that  the  court, 
in  the  Utica  insurance  cases,  have  given  to  the  guilty  party  the 
benefit  of  a  principle  which  is  only  applicable  to  the  more  inno- 
cent. In  the  first  case  in  which  the  insurance  company  recovered, 
viz.,  Utica  Ins,  Co,  v.  Kip,  3  Wend.  369,  the  court  cite  and  rely 
upon  the  following  passage  from  Comyn :  *'  Where  the  action  is  in 
affirmance  of  an  illegal  contract,  the  object  of  which  is  to  en- 
force the  performance  of  an  engagement  prohibited  by  law,  such 
an  action  can  in  no  case  be  maintained;  but  where  the  action 
proceeds  in  disaffirmance  of  such  a  contract,  and  instead  of  en- 
deavoring to  enforce  it  presumes  it  to  be  void,  and  seeks  to  pre- 
vent the  defendant  from  retaining  the  benefit  which  he  derived 
from  an  unlawful  act,  there  it  is  consonant  to  the  spirit  and  pol- 
icy of  the  law  that  he  should  recover:"  2  Comyn  on  Cont.,  pt. 
2,  c.  4,  art.  20.  Comyn  cites,  as  authority  for  this  passage,  the 
case  of  Jaques  v.  Withy,  1  H.  Black.  65,  which  is  one  of  the  cases 
to  which  I  have  referred,  in  which  the  plaintiff  recovered  on  the 
ground  that  he  was  not  in  pari  delicto  with  the  defendant;  and 
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on  turning  to  that  case  it  will  be  seen  that  the  passage  is  copied 
verbatim  from  the  argument  of  Sergeant  Adair,  counsel  for  f  he 
plaintiff.  It  is  thus  made  apparent  that  the  doctrine  of  the 
TJtica  insurance  cases  is  built,  in  part  at  least,  upon  the  princi- 
ples and  arguments  which  lie  at  the  foundation  of  the  class  of 
cases  just  passed  in  review.  More  can  scarcely  be  needed  to 
justify  the  doubt  which  has  been  cast  upon  these  insurance  cases. 
How  principles  appropriately  used  to  sustain  a  recovery  against 
a  party,  upon  the  express  ground  that  he  is  the  party  upon  whom 
the  prohibition  and  penalties  of  the  law  attach,  can  be  made 
available  to  justify  a  recovery  by  a  party  so  situated^  is  certainly 
difficult  to  comprehend. 

But  notwithstanding  the  misax>plication  to  these  cases  of  the 
principles  for  which  I  contend,  the  cases  themselves  afford  strong 
evidence  of  the  appreciation  by  the  court  of  the  soundness  of 
those  principles.  Indeed,  few,  as  it  seems  to  me,  will  be  found 
to  deny  either  the  justice  or  policy  of  the  rule  which  refuses  to 
permit  the  guilty  party  to  retain  the  fruits  of  an  illegal  transac- 
tion at  the  expense  of  the  more  innocent.  But  were  it  other- 
wise, the  rule,  as  I  have  shown,  is  indisputably  established;  and 
that  the  present  case  falls  within  that  rule  is  entirely  clear.  We 
have  next,  then,  to  ascertain  the  relief  to  which  the  Morris  Canal 
and  Banking  Company  would,  if  the  claimant  upon  the  record, 
be  entitled. 

The  illegal  contract  itself  is  of  course  void,  and  no  part  of  it 
can  be  enforced.  It  is  impossible,  I  think,  to  sustain  the  rea- 
soning adopted  in  the  Utica  insurance  cases,  by  which  that  part 
of  the  contract  which  embraces  the  loan  (in  this  case  the  sale)  was 
separated  from  the  portion  relating  to  the  security,  and  upheld 
as  a  distinct  and  valid  contract.  The  contract  there,  as  here,  was 
entire;  and  it  is  contrary  to  all  the  rules  which  have  been  applied 
to  illegal  contracts  to  discriminate  between  their  different  parts, 
and  hold  one  portion  valid  and  the  other  void.  Kecoveries  are 
not  had  in  such  cases  upon  the  basis  of  the  express  contract, 
which  is  tainted  with  illegality;  but  upon  an  implied  contract, 
founded  upon  the  moral  obligation  resting  upon  the  defendant 
to  account  for  the  money  or  property  received.  The  claim  pre- 
sented by  the  state  of  Indiana  to  the  referees  was  in  general 
terms,  and  broad  enough  to  embrace  a  demand  arising  upon  an 
implied  contract  to  pay  for  the  bonds  transferred;  and  it  has 
been  repeatedly  held  that  a  corporation  may  become  liable  upon 
such  a  contract  founded  upon  a  moral  obligation  like  that  exist- 
ing in  this  case:  Bank  of  Columbia  v.  PattersoTiy  7  Cranch,  299; 
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Danforth  v.  Schoharie  Turnpike  Co,,  12  Johns,  227;  Bank  of  U. 
S,  V.  DandHge,  12  Wheat.  64. 

It  follows  from  these  principles  that  if  the  Morris  Canal  and 
Banking  Company  was  the  claimant  upon  the  record  it  would  be 
entitled  to  recover,  not  the  specific  balance  due  upon  the  certifi- 
cates, nor  the  price-agreed  to  be  paid  for  the  stocks,  but  so  much 
as  the  stocks  transferred  were  reasonably  worth,  at  the  time  of 
such  transfer,  with  interest,  deducting  therefrom  whatever  has 
been  actually  paid  in  any  form  by  the  North  American  Trust 
and  Banking  Company  for  the  same,  and  leaving,  however,  the 
contract  of  sale,  so  for  as  it  has  been  executed  by  payment,  or 
its  equivalent,  undisturbed. 

The  only  remaining  question  is  whether  the  state  of  Indiana 
has  succeeded  to  the  rights  of  the  Morris  Canal  and  Banking 
Company  in  this  respect.  If,  as  it  seems  to  have  been  held  by 
the  supreme  court  both  at  special  and  general  terms,  the  canal 
and  banking  company  acted  in  the  sale  of  the  stocks  as  the  agent 
of  the  state  of  Indiana,  then,  of  course,  the  latter,  as  the  princi- 
pal, is  the  proper  party  here.  But  aside  from  this,  I  cannot 
doubt  that  a  court  of  equity  would  hold,  upon  the  face  of  the 
transaction,  that  it  was  the  intention  of  the  Morris  Canal  and 
Banking  Company  to  transfer  to  the  state  its  entire  claim  against 
the  trust  and  banking  company,  growing  out  of  the  sale  of  the 
stocks,  and  would,  if  pecessary,  compel  any  formal  defects  in  such 
transfer  to  be  supplied;  and  as  the  proceeding  here  is  of  an 
equitable  nature,  the  court,  upon  well-settled  principles,  will  re- 
gard what  ought  to  be  done  as  having  been  done. 

The  judgment  of  the  supreme  court  should  be  modified  in  ac- 
cordance with  these  principles,  and  the  proceedings  remitted. 

MrrcHELL,  J.,  delivered  an  opinion  in  favor  of  affirming  the 
judgment  of  the  supreme  court  at  general  term.  He  was  of 
the  opinion  that  the  evidence  did  not  establish  that  the  Morris 
Canal  and  Banking  Company,  or  the  state  of  Indiana,  had  knowl- 
edge, when  the  bonds  were  sold,  that  the  trust  and  banking 
company  purchased  them  for  an  illegal  purpose,  or  with  in- 
tent to  make  an  illegal  use  of  them;  and  that  the  last-named 
company,  at  the  time  of  the  purchase,  in  1839,  had  authority  to 
make  and  issue  notes  or  certificates  payable  at  a  future  day. 
He  held  that  associations  organized  under  the  general  banking 
law  were  not  subject  to  the  provision  contained  in  the  safety- 
fund  act.  Laws  of  1829,  165,  sec.  35,  prohibiting  moneyed  cor- 
porations subject  to  the  provisions  of  that  act  from  issuing  bills 
or  notes  payable  on  time;  and  that  such  associations  might  law- 
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fully  issue  such  notes  for  a  legitimate  purpose,  until  prohibited 
by  the  act  of  1840,  Laws  of  1843,  306,  sec.  4. 

Denio,  C.  J.,  was  also  in  favor  of  affirming  the  judgment,  on 
substantially  the  same  grounds  as   those    stated    by    Judge 

AllTCHELT 

CoMSTocK,  Hubbard,  T.  A.  Johnson,  and  Wbight,  JJ.,  con- 
cun'ed  in  the  foregoing  opinion  delivered  by -Judge  Selden,. and 
were  in  favor  of  modifying  the  judgment  in^ccordance^with  the 
principles  stated  in  that  opinion. 

A.  S.  Johnson,  J.,  dissented. 

Judgment  modified.  

Illegal  Contracts,  Rights  of  Parties  to:  See  Buck  v.  Albee,  62  Am. 
Dec.  564,  and  cases  collected  in  the  note  thereto.  To  the  point  that  where  a 
contract  is  not  malum  in  se,  but  merely  malum  ^prohibitum,  and  the  parties 
are  not  equally  guihy  the  less  guilty  may  have  relief,  the  principal  case  is 
cited  and  followed  in  Commissioners  v.  Backus,  29  How.  Pr.  40;  Sistare  v. 
Best,  16  Hun,  615;  Oneida  Bank  v.  (hUario  Bank,  21  X.  Y.  490;  CUy  Bank 
V.  Perkins,  4  Bosw.  446;  S.  C,  29  N.  Y.  554,  571;  Curtis  v.  LeavUX,  15  Id. 
45;  SackeWs  Harbor  Bank  v.  Codd,  18  Id.  240-245;  Ganson  v.  TiJ}t,  71 
Id.  57;  and  in  other  cases  hereinafter  mentioned.  Thus  a  city  issuing 
negotiable  paper  contrary  to  law  has  been  held  liable  for  money  advanced 
thereon  by  an  innocent  holder:  Mayor  v.  Ray,  19  Wall.  484.  So  where  a 
bank  issues  paper  which  it  is  forbidden  by  law  to  issue,  it  is  nevertheless  liable 
for  the  consideration  received  therefor:  Curtis  v.  Leavitt,  15  N.  Y.  45;  Sa/^k- 
etc  a  Harbor  Bank  v.  Codd,  18  Id.  244.  Where  the  contract  is  merely  in  ex- 
cess of  corporate  power,  and  is  not  immoral  or  opposed  to  public  policy,  the 
defense  of  tdtra  vires  on  the  part  of  the  corporation,  where  it  has  received 
the  entire  consideration,  is  not  to  be  tolerated:  De  Qroffy,  American  Linen 
Thread  Co.,  21  Id.  128;  see  also  Gould  v.  Oneonta,  3  Hun,  406;  8.  C,  6 
Tbomp.  &  C.  646.  Mere  knowledge  by  the  vendor  of  liquors  that  they  are 
intended  to  be  sold  by  the  vendee  in  violation  of  law  will  not  prevent  his 
recovering  the  price:  Webber  v.  Donnelly,  33  Mich.  172.  A  broker  instm- 
mcntal  in  bringing  parties  together,  who  afterwards  make  a  contract  illegally 
to  advertise  a  lottery,  may  recover  his  commissions,  if  he  took  no  part  in 
making  or  carrying  out  the  contract:  Ormes  v.  Dauchy,  13  Jones  &  S.  87. 
So  where  bills  are  borrowed  to  circulate  as  money  in  another  state,  contrary 
to  its  laws,  but  the  lender  does  not  stipulate  for  anything  to  be  done  in  vio- 
lation of  such  laws,  he  is  not  in  pari  delicto,  and  may  enforce  the  cpntract  of 
which  the  lending  of  such  bills  was  a  part:  City  Bank  v.  Perkins,  4  Bosw. 
446;  S.  C,  29  N.  Y.  554,  571.  A  carrier  of  smuggled  goods  doing  nothing 
to  facilitate  the  smuggling  is  not  a  particeps  criminis,  and  may  recover  his 
freight,  and  is  also  liable  for  the  loss  of  the  goods:  Donovan  v.  Compagnie 
Generate  Trans  Atlanlique,  7  Jones  k  S.  521.  But  where  a  vendor  sells  an 
article  with  intent  that  it  shall  be  illegally  used,  and  does  anything  to  further 
the  illegal  design,  as  by  counterfeiting  labels  or  the  like,  he  cannot  recover  the 
price:  MaUrne  v.  Horwitz,  18  Id.  45;  HuU  v.  Rugtjles,  56  N.  Y.  428;  Knowl- 
ton  V.  Congress  etc,  Co,,  57  Id.  532;  Arnott  v.  Pittston  etc.  Coal  Co.,  68  Id. 
567.    So  where  one  leases  a  hotel  bar  and  gives  his  lessee  the  right  to  sell 
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liquors  under  his  license,  contrary  to  law,  an  assignee  of  the  lease  having 
knowledge  of  the  facts  is  particeps  criminiSf  and  cannot  recover:  Sanderson 
T.  Ooodi-ich,  46  Barb.  618.  Where  a  contract  is  void  as  against  public  policy, 
both  parties  being  in  pari  delicto,  neither  can  have  relief:  Martin  v.  Wade, 
37  Cal.  175;  Kerrison  v.  Kerrison,  8  Abb.  N.  C.  449;  Saratoga  County  Bank 
V.  King,  44  N.  Y.  91,  92;  Eichardson  v.  Crandall,  30  How.  Pr.  144,  citing 
the  principal  case. 

Certainly  the  more  blameworthy  of  two  persons  concerned  in  an  illegal 
transaction  can  have  no  relief  from  the  law,  at  least,  so  far  as  such  relief 
depends  upon  affirmance  of  the  transaction.  Hence  a  bank  lending  money 
at  a  prohibited  rate  of  interest  on  a  note  cannot  recover  against  an 
indorser  of  the  note:  Bank  of  SaXina  v.  Alvord,  31  N.  Y.  476.  Brown,  J., 
in  that  case  quotes  with  approval  what  is  said  by  Selden,  J.,  in  the  principal 
case,  distinguishing  between  those  cases  in  which  relief  is  granted  to  a  party 
to  an  illegal  contract  because  he  is  not  m  pari  delicto,  and  those  in  which 
relief  is  awarded  on  the  ground  of  disaffirmance  of  the  contract.  In  PraU 
V.  Short,  63  How.  Pr.  511,  S.  C,  79  N.  Y.  447,  it  is  held,  citing  the  princi- 
pal case,  that  a  bank  discounting  paper  contrary  to  a  provision  in  its  charter 
may  recover  the  money  loaned  as  money  had  and  received,  though  it  cannot 
recover  on  the  contract.  But  the  contrary  is  held  in  In  re  Jaycox,  12  Blatcbf. 
215,  S.  C,  13  Nat.  Bank.  Reg.  127,  quoting  what  is  said  in  Traq/  v.  Talmage, 
as  to  the  doubt  thrown  on  the  Utica  Insurance  Ck>mpany  cases  by  later 
decisions.  The  case  is  cited  to  the  same  point  in  Pratt  v.  Eaton,  18  Hun, 
295,  where  it  was  held  that  the  assignees  of  a  bank  discounting  paper  con- 
trary to  law  could  not  enforce  a  mortgage  given  as  security  in  such  a  trans- 
action, but  that  decision  was  overruled  in  S.  C,  79  N.  Y.  450.  In  Stewirt 
V.  Xatio7ial  Union  Bank,  2  Abb.  433,  it  was  held,  citing  and  explaining 
the  principal  case,  that  a  national  bank  having  loaned  money  in  excess  of 
a  statutory  restriction  could  recover  it  back,  or  if  not,  that  the  court  would 
not  cancel  the  contract  at  the  suit  of  a  judgment  creditor  of  the  borrower,  and 
compel  the  bank  to  relinquish  securities  received  on  it.  In  Uurdv.Oreen^ 
17  Hun,  335,  it  was  decided  that  where  a  bank  had  taken  a  bond  vUra  vmta, 
the  obliger  could  not  defend  against  it  on  that  ground,  citing  Tracy  v.  Tat- 
mage  to  the  point  that  the  doctrine  of  ultra  tjires  cannot  be  allowed  to  pre- 
vail either  for  or  against  a  corporation  where  it  would  work  a  legal  wrong. 
So  a  city  loaning  its  bonds  without  lawful  authority  may,  it  seems,  recover 
damages  for  their  non-return:  Memphis  v.  Brown,  20  Wall.  306,  citing  the 
principal  case.  The  case  is  distinguished  in  Haynes  v.  Rudd,  17  Hun,  47D, 
as  affording  no  aid  in  the  solution  of  the  question  in  the  case  at  bar,  which 
"Has,  whether  or  not  one  who  had  given  a  note  to  compound  a  felony,  and  had 
been  compelled  to  pay  it  to  a  bona  fide  holder,  could  recover  the  money  back 
from  the  original  payee.  The  question  was  answered  in  the  affirmative.  In 
Lafferty  v.  Jeeley,  22  Ind.  473,  the  principal  case  was  cited  upon  the  ques- 
tion, which  was,  however,  left  undecided,  as  to  whether  or  not  an  attorney 
having  made  a  champertous  contract  could  rescind  it  and  recover  on  a  quan- 
tum meruit  for  his  services. 

That  Assignee  of  Principal  Subject  Takes  It  with  All  Incidents, 
Collaterals,  and  rights  attaching  to  it  in  the  hands  of  the  assignor, 
is  a  principle  to  which  Tracy  v.  Talmage  is  cited  in  McMahon  v.  AUen,  35 
N.  Y.  407,  S.  C,  3  Abb.  Pr.,  N.  S.,  79,  32  How.  Pr.  331,  where  it  was  held 
that  an  assignee  for  the  benefit  of  creditors  could  sue  to  set  aside  a  prior 
assignment  fraudulently  procured  from  the  assignor.  The  case  is  cited  and 
applied  as  an  authority  for  the  same  general  doctrine,  in  Freeman  v.  Auld,  44 
N.  Y.  67;  AUen  v.  Brovon,  Id.  233;  and  Memphis  v.  Brown.  20  Wall  319. 
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Sheldon  v.  Hudson  River  R.  R.  Co. 

[U  Nev  Tobk  (4  EsBNAx),  218.] 

Action  against  Railroad  Company  for  Setting  Building  on  Fire  by 
Sparks  from  a  locomotiye  may  be  sustained  (where  direct  evideuce  as 
to  the  cause  of  the  fire  is  lacking)  by  proof  that  on  other  occasions 
engines  of  the  company,  in  passing  the  spot,  emitted  sparks  and  coals 
which  fell  farther  from  the  track  than  the  building  in  question.  Such 
evidence,  even  without  connecting  it  with  the  particular  engine  supposed 
to  have  set  the  fire  complained  of,  might  suffice  to  cast  the  burden  of 
showing  that  the  fire  was  not  set  by  the  locomotives  upon  the  company. 

Appeal  from  a  judgment  of  nonsuit.  The  facts  are  stated  in 
the  opinion;  and  a  report  of  the  decision  below  may  be  found 
in  29  Barb.  226. 

S.  E,  Lyon,  for  the  appellant,  the  owner  of  the  building  de- 
stroyed. 

John  Thompson,  for  the  respondents,  the  railroad  company. 

By  Court,  Denio,  C.  J.  The  plaintiff  owned  and  possessed  a 
building  used  as  a  storehouse  in  Greenburgh,  Westchester 
county,  standing  on  the  easterly  side  of  the  defendants'  rail- 
road, and  about  sixty-seven  and  one  half  feet  from  the  track. 
It  was  in  the  charge  of  two  of  the  plaintiff's  servants.  The 
outer  doors  were  kept  locked,  and  no  fire  was  used  in  it.  On 
the  seventh  of  February,  1852,  it  took  fire  and  was  consumed; 
it  was  proved  that  about  tweniy-five  minutes  before  the  fire  was 
discovered  a  train  of  cars  of  the  defendants,  drawn  by  a  loco- 
motive-engine called  the  Oneida,  passed  the  place.  On  the 
first  floor  of  the  building  there  was  a  parcel  of  shavings  and  a 
quantity  of  lumber,  and  some  of  the  glass  in  the  windows  of 
that  story  had  been  broken.  An  I  understand  the  testimony,  the 
place  where  the  fire  was  first  seen  was  on  this  floor,  and  not  far 
from  one  of  the  windows.  Having  proved  these  facts,  and  that 
the  day  on  which  the  fire  took  place  was  windy,  the  direction  of 
the  wind  being  towards  the  building,  and  the  persons  in  charge 
having  sworn  that  no  person,  to  their  knowledge,  had  been  in  it 
during  that  day,  the  plaintiff  proposed  to  prove  by  a  witness 
who  lived  close  to  the  railroad,  and  about  one  fourth  of  a  mile 
from  the  building,  that  shortly  before  it  was  burned  he  had 
seen  sparks  and  fire  thrown  from  the  engines  used  by  the  de- 
fendants in  running  their  trains  through  the  witness's  premises 
a  greater  distance  than  this  building  stood  from  the  track  of 
the  railroad,  and  that  he  had  picked  up  from  the  track,  after 
the  passage  of  the  trains,  lighted  coals  more  than  two  inches  in 
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length.  The  evidence  was  objected  to  by  the  defendants'  coun- 
sel, and  excluded  by  the  court  The  plaintiff's  counsel  ex- 
cepted. The  plaintiff  also  gave  evidence  which,  as  his  counsel 
insists,  tended  to  show  that  the  engines  used  by  the  defendants 
lacked  some  apparatus  which  was  in  use  upon  some  other  loco- 
motive engines,  and  which  rendered  the  latter  less  liable  to 
communicate  fire  to  substances  at  the  side  of  the  road  than 
those  which  were  without  that  apparatus.  The  judge  in  the 
first  instance  denied  a  motion  made  by  the  defendants  for  a 
nonsuit,  but  after  the  defendants  had  proceeded  at  some  length 
in  the  examination  of  witnesses  in  their  behalf,  he  stopped  the 
further  examination  of  a  witness  and  nonsuited  the  plaintiff. 

It  is  argued  by  the  defendants'  counsel  that  the  evidence 
offered  and  rejected  was  too  remote  and  indefinite  to  have  a  just 
influence  upon  the  particular  question  in  issue  in  the  case;  that 
it  did  not  refer  to  any  particular  engine,  and  that  it  may  be  that 
the  one  which  ran  past  the  plaintiff's  premises,  just  before  the 
discovery  of  the  fire,  was  quite  a  different  one  from  those  which 
scattered  fire  on  the  occasion  to  which  the  evidence  offered 
would  apply.  This  argument  is  not  without  force;  but,  at  the 
same  time,  I  think  it  is  met  by  the  peculiar  circumstances  of  this 
case.  These  engines  run  night  and  day,  and  with  such  speed 
that  no  particular  note  can  be  taken  of  them  as  they  pasci. 
Moreover,  there  is  such  a  general  resemblance  among  them  that 
a  stranger  to  the  business  cannot  readily  distinguish  one  from 
another.  It  will  therefore  generally  happen  that  when  the 
property  of  a  person  is  set  on  fire  by  an  engine,  the  owner, 
though  he  may  be  perfectly  satisfied  that  it  was  caused  by  an 
engine,  and  may  be  able  to  show  facts  su£&ciently  legitimate  to 
establish  it,  yet  he  may  be  utterly  ignorant  what  particular  en- 
gine, or  even  what  particular  train,  did  the  mischief.  It  would 
be  practically  quite  impossible  by  any  inquiries  to  find  out  the 
offending  engine,  for  a  large  proportion  of  those  owned  by  the 
company  are  constantly  in  rapid  motion.  The  business  of  run- 
ning the  trains  on  a  railroad  supposes  a  unity  of  management  and 
a  general  similarity  in  the  fashion  of  the  engines  and  the  char- 
acter of  the  operation.  I  think,  therefore,  it  is  competent  prima 
facie  evidence  for  a  person  seeking  to  establish  the  responsibil- 
ity of  the  company  for  a  burning  upon  the  track  of  the  road, 
after  refuting  every  other  probable  cause  of  the  fire,  to  show 
that,  about  the  time  when  it  happened,  the  trains  which  the 
company  was  running  past  the  location  of  the  fire  were  so  man- 
aged in  respect  to  ihe  premises  as  to  be  likely  to  set  on  fire 
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objects  not  more  remote  than  the  property  burned.  It  is  pre- 
sumed to  be  in  the  power  of  the  company,  which  has  intimate 
relations  with  all  its  engineers  and  conductors,  to  controvert  the 
fact  sworn  to,  if  it  is  untrue,  or,  if  true  in  a  particular  instance, 
that  it  was  not  so  in  respect  to  the  engines  which  passed  the 
place,  at  a  proper  time,  before  the  occurrence  of  the  fire.  The 
effect  of  the  evidence  would  only  be  to  shift  the  onus  prohandi 
upon  the  company;  and  that,  under  the  circumstances  of  this 
case,  seems  to  me  to  be  unavoi4able.  The  rule  respecting  the 
onus  often  depends  upon  the  special  circumstances  of  the  case, 
and  it  not  unfrequently  happens  that  a  party  is  obliged  to  estab- 
lish a  negative  proposition :  Phill.  Ev. ,  Cowen  &  Hill's  Notes,  490, 
and  cases.  For  instance,  if  it  were  proved  to  be  universally  true 
that  the  engines  on  the  defendants'  road  scattered  fire  upon  both 
sides,  so  as  to  endanger  property  as  near  the  track  as  this  build* 
ing  was,  and  it  was  established,  as  was  done  in  this  case,  that 
the  property  claimed  to  have  been  set  on  fire  by  the  negligence 
of  the  defendants  was  actually  burned  without  any  known  cause 
or  circumstance  of  suspicion  besides  the  engines,  it  would 
clearly  be  incumbent  on  the  defendants  to  show  that  they  were 
not  the  cause.  The  present  case  is  only  less  strong  in  degree. 
It  was  offered  to  be  shown  that  a  practice  on  the  part  of  the 
company,  which  would  have  endangered  this  building,  was  in- 
dulged in  about  the  time  and  near  the  place  where  the  building 
was  burned.  That  fact  rendered  it  probable  to  a  certain  degree 
that  the  injury  was  attributable  to  that  cause,  but  it  left  it  in 
the  power  of  the  defendants  not  only  to  controvert  the  evidence 
generally,  but  to  show  that  the  special  facts  applicable  directly 
to  the  occurrence  of  the  fire  were  such  as  to  overcome  the  gen- 
eral inference  from  the  plaintiff's  evidence,  and  avoid  the  pre- 
sumption which  that  evidence  created.  I  am  of  opinion,  there- 
fore, that  the  judge  erred  in  this  ruling. 

The  evidence  excluded  had  a  bearing  upon  both  branches  of 
the  case  which  the  plaintiff  undertook  to  establish.  It  not  only 
rendered  it  probable  that  the  fire  was  communicated  from  the 
furnace  of  one  of  the  defendant's  engines,  but  it  raised  an  in- 
ference, of  some  weight,  that  there  was  something  unsuitable 
and  improper  in  the  construction  or  management  of  the  engine 
which  caused  the  fire. 

It  is  unnecessary  to  express  an  opinion  upon  the  case  as  it 
stood,  without  the  evidence  of  which  the  plaintiff  was  deprived. 
It  may  be  that  when  the  case  is  tried  upon  the  principle  indi- 
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cated  it  will  present  no  question,  or  a  very  different  one  from 
that  which  is  now  before  us. 

The  judgment  must  be  reversed,  and  there  must  be  a  new 
trial. 

Hubbard,  J.  The  only  question  which  I  propose  to  consider 
is  that  relating  to  the  exception  to  the  exclusion  of  the  evidence 
offered  on  the  trial.  This  question  is  limited  to  the  inquiry  as 
to  the  competency  of  the  proof,  irrespective  of  its  force  or 
effect.  It  is  not  essential  to  determine  the  effect  of  the  evidence 
upon  the  charge  of  neligence;  it  is  enough  if  the  same  was  com- 
petent for  any  purpose.  I  think  it  was  competent  for  the  pur- 
pose of  showing  that  sparks  might  have  escaped  from  the  de- 
fendant's engine  and  been  borne  by  the  wind  to  a  distance  from 
the  railroad  track  equal  to  that  of  the  mill-house  in  question, 
thus  showing  a  possibility,  and  in  connection  with  other  circum- 
stances a  probability,  that  the  ^e  originated  in  the  manner 
alleged  in  the  complaint. 

The  theory  on  the  trial  was  that  the  sparks  or  cinders  causing 
the  fire  originated  from  the  smoke-pipe  or  ash-pan  of  the  engine 
Oneida  attached  to  a  train  of  passenger-cars  which  passed  about 
twenty-five  minutes  before  the  fire  was  discovered.  No  other 
engine  passing  about  that  time,  it  may  be  assumed  for  the  pres- 
ent purpose  that  if  the  defendants  are  responsible  at  all,  the  lia- 
bility is  chargeable  to  the  Oneida  as  the  offending  engine.  It 
was  not  proposed  to  show  on  the  trial  that  sparks  and  cinders, 
capable  of  ignition,  had  been  seen  on  other  occasions  to  issue 
from  the  Oneida.  Such  evidence  would  have  been  clearly  ad- 
missible, I  think,  from  the  necessity  of  the  case.  It  generally 
or  frequently  happens,  as  may  have  been  the  fact  in  this  case« 
that  engine-sparks  cause  fires,  without  the  sufferer  being  able  to 
prove  the  fact  by  positive  testimony.  Circumstantial  evidence 
must  of  necessity  be  resorted  to,  or  injustice  must  be  suffered, 
without  redress,  in  very  many  instances. 

The  proof  offered  and  rejected  related  to  the  emission  of 
igneous  matter  by  the  defendants'  engines  generally,  without 
designating  any  one  in  particular.  This  evidence,  I  think,  was 
competent,  and  should  have  been  received  upon  the  proposition 
whether  the  defendants  caused  the  fire.  It  was  a  primary  fact  to 
ti*ace  the  fire  to  the  defendants,  as  a  ground  of  liability.  There 
is  no  pretense  in  this  case  that  the  construction  of  the  Oneida, 
as  it  respects  the  emission  of  sparks  or  cinders,  differed  from 
that-of  every  other  engine  used  by  the  defendants  on  their  road. 
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It  must  follow,  therefore,  that  under  the  same  circumstances,  the 
same  amount  of  sparks  and  coals  of  fire  would  issue  from  every 
other  engine  as  from  the  Oneida.  The  proof  offered  was,  there- 
fore, practically  the  same  as  though  it  had  been  proposed  to 
show  that  the  Oneida  frequently  or  generally  made  emissions 
when  running  at  the  usual  speed. 

The  competency  of  this  evidence  has  been  directlj'  decided  in 
the  English  court  of  common  pleas:  Piggott  v.  Eastern  Railway 
Co.y  10  Jur.  571;  Aldridge  v.  Great  Western  R.  R.  Co.,  15  Com. 
B. ,  N.  S. ,  583.  These  cases  upon  this  point  are  well  decided.  The 
principle  is  essential  in  the  administration  of  justice,  inasmuch 
as  circumstantial  proof  must,  in  the  nature  of  things,  be  resorted 
to,  and  inasmuch  as  the  jury  cannot  take  judicial  cognizance  of 
the  fact  that  locomotive-engines  do  emit  sparks  and  cinders 
which  may  be  borne  a  given  distance  by  the  wind.  The  evi- 
dence was  competent  to  establish  certain  facts  which  were 
necessary  to  be  established  in  order  to  show  a  possible  cause  of 
the  accident,  and  to  prevent  vague  and  unsatisfactory  surmises 
on  the  part  of  the  jury. 

There  was  evidence  given  on  the  trial  relating  to  the  question 
of  negligence,  but  it  need  not  be  considered  on  this  appeal.  It 
may  be  observed,  however,  that  the  gravamen  of  the  action  is 
negligence.  In  the  proof  of  it  the  same  rule  applies  that  does  in 
the  case  of  an  injury  to  a  passenger  while  riding  in  the  cars : 
Holbrook  v.  Llica  &  S,  R,  R.  Co.,  12  N.  Y.  236.  Negligence 
involves  the  imputation  of  some  wrongful  or  unauthorized  act 
or  omission  of  duty.  It  cannot  be  predicated  upon  an  injury 
resulting  from  the  performance  of  an  act  in  itself  lawful,  and 
done  in  a  proper  manner.  Such  an  injury  is  damnum  absque 
injuria. 

In  my  judgment,  negligence  cannot  be  inferred  from  the 
simple  fact  of  causing  the  fire,  for  the  reason  that  the  use  of  fire 
to  propel  a  railroad  engine  is  lawful,  and  sparks  and  coals  may 
escax>e,  notwithstanding  all  safeguards  which  modem  improve- 
ment has  suggested  may  have  been  adopted:  Burroughs  v.  Hou- 
salonic  R.  R.  Co.,  15  Conn.  124  [38  Am.  Dec.  64].  The  general 
rule  is,  that  a  party  is  not  responsible  for  the  reasonable  exercise 
of  a  right  unless  on  proof  of  negligence,  unskillfulness,  or 
malice  in  the  exercise  of  that  right:  PhUa.  db  Reading  R.  R.  Co., 
V.  Yeiser,  8  Pa.  St.  366;  2  Am.  Railway  Cases,  325.  What  is  a 
reasonable  exercise  of  a  right  must  of  course  depend  upon  the 
facts  of  each  particular  case 
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The  judgment  must  be  reversed  and  a  new  trial  granted,  costs 
to  abide  the  event. 

A.  S.  Johnson,  Selden,  and  Mitchell,  JJ.,  concurred 

CoMSTocK,  T.  A.  Johnson,  and  Weight,  JJ.,  dissented. 

Judgment  reversed.  

LiABiuTT  OF  Railroad  Company  for  Fires  Caused  bt  Coals  or  Sparks 
from  its  locomotives:  See  the  note  to  Burroughs  y.  IlousaUmic  R,  R.  Co,,  38 
Am.  Dec.  70,  where  this  subject  is  discussed;  see  also  Hart  v.  IVestem  R,  R. 
Co.,  46  Id.  719;  Baltimore  etc.  R.  R.  Co.  v.  Woodmff,  59  Id.  72.  To  the 
point  that  negligence  on  the  part  of  a  railroad  company  is  not  to  be  presumed 
from  the  mere  fact  that  adjacent  property  has  been  set  on  fire  by  sparks  or 
coals  from  its  engines,  without  any  other  evidence  to  show  negligence,  the 
principal  case  is  cited  in  Fero  v.  Buffalo  etc.  R.  R.  Co.,  22 N.  Y.  212,  and  McCnig 
V.  Erie  R.  Co.,  8  Hun,  600.  The  case  has  also  been  often  approved  and  fol- 
lowed on  the  point  that  in  an  action  against  a  railroad  company  for  such  an 
injury,  evidence  to  show  that  on  previous  occasions  the  company's  locomotives 
dropped  sparks  or  burning  coals  in  passing  over  the  same  road,  and  that  other 
fires  have  originated  from  them,  is  admissible,  not  only  as  tending  to  prove 
that  the  particular  fire  complained  of  was  caused  in  that  way,  but  also  as 
tending  to  establish  negligence:  Henry  v.  SoutJtem  etc.  R,  R.  Co.,  60  CaL  184; 
Gagg  v.  Vetter,  41  Ind.  257;  Brusberg  v.  MUwaukee  etc.  R.  R,  Co.,  55  Wis. 
112;  Home  Ins.  Co.  v.  Pennsylvania  R.  R.  Co.,  11  Hun,  184;  Webb  v.  Rome 
etc.  R.  R.  Co.,  3  Lans.  455;  Field  v.  New  York  etc.  R.  R.  Co.,  32  N.  Y.  347, 
349;  Crist  v.  Erie  R.  Co,,  58  Id.  638.  So  proof  is  admissible  of  the  direction 
in  which  the  wind  was  blowing  at  the  time  the  fire  started:  Home  Inst,  Co, 
v.  Pennsylvania  R.  R,  Co.,  11  Hun,  185. 

Same  Principle  is  Applied  ik  Other  Analogous  Cases.  Thus,  in  an 
action  for  a  fire  alleged  to  have  been  caused  by  sparks  from  a  steam-dredger 
or  steam-mill,  evidence  that  sparks  from  the  same  engine  have  on  previous 
occasions  been  seen  to  fall  on  property  equally  distant,  and  to  set  fire  thereto: 
Hinds  V.  BarUm,  25  N.  Y.  544,  546;  Hojft  v.  J^ers,  30  Mich.  190,  both  citing 
the  principal  case.  So  in  an  action  against  a  municipal  corporation  for  an 
injury  by  slipping  and  falling  on  a  defective  sidewalk,  evidence  to  show  that 
on  other  occasions,  while  the  sidewalk  was  in  the  same  condition,  other  per- 
sons slipped  and  fell  there  in  the  same  way,  was  held  admissible  to  show- 
that  the  sidewalk  was,  as  tested  by  use,  in  fact  unsafe:  Quintan  v.  Uiica,  11 
Hun,  217}  220,  also  citing  the  principal  case. 


OWEN&  V.  MiSSIONABY  SoOIETY  OF  THE   MeTHODIST 

Episcopal   Church. 

[14  Nbw  Yobk  (4  EXBNAH),  880.] 

Incorporation  of  Voluntary  Association,  after  Death  of  Teatator, 
does  not  strenghten  or  impair  its  ability  to  take  property  given  it  by  the 
wiU. 

Gift  cannot  be  Sustained  as  Charity,  unless  made  upon  a  trust  (either 
expressed  or  perhaps  when  clearly  implied  from  name  and  purposes  of  a 
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charitable  society  to  which  it  is  made)  that  it  shall  be  devoted  to  uses 
which  the  law  recognizes  as  charitable. 
HiPTOBT  OF  Law  of  Charitable  Uses  reviewed  at  length;  and  held, 
that  to  warrant  a  court  of  eqoity  in  snstaining  a  gift  as  made  to  a  chari- 
table use,  it  must  be  made  to  a  trustee  competent  to  take,  and  for  a  chari- 
table use  so  far  defined  as  to  be  capable  of  being  specifically  executed 
by  authority  of  the  court. 

RXSIDUABT  LkOAOT  "TO  THE  MeTHODIST  GENERAL  AUERIGAK  MiSSIONART 

Society  appointed  to  preach  the  gospel  to  the  poor/*  a  society  not  in- 
corporated until  after  the  testator's  death,  is  invalid;  and  the  next  of  kin 
are  entitled  to  the  residue  as  assets  undisposed  of.  It  cannot  be  sus- 
tained as  a  gift  to  the  society  for  its  own  benefit  for  want  of  corporate 
power  to  take  at  the  time  when  the  gift  should  vest.  It  cannot  be  sus- 
tained as  a  gift  to  charitable  use,  because  it  does  not  name  a  trustee  com- 
petent at  the  time,  nor  define  a  charitable  use  with  sufficient  distinctness 
to  be  judicially  enforced. 

Appeal  from  a  judgment  reversing  a  surrogate's  decree  which 
sustained  an  indefinite  bequest  as  charitable.  The  only  question 
was  upon  the  validity  of  a  residuary  devise  ''  to  the  Methodist 
General  American  Missionary  Society  appointed  to  preach  the 
gospel  to  the  poor; "  the  society  named  having  been  a  voluntary 
association  until  after  the  testator's  death,  when  it  became  in- 
corporated.   The  appeal  was  submitted. 

E.  L.  Fancher,  for  the  appellants 

Dowe  and  Wright^  for  the  respondents. 

By  Court,  Selden,  J.  The  surrogate  found  in  this  case  that 
the  voluntary  association,  now  represented  by  the  appellants, 
was  the  legatee  to  whom  the  bequest  in  the  will  of  Owens  was 
intended  to  be  made;  and  the  supreme  court  appears  to  have 
arrived  at  the  same  conclusion.  The  only  question  before  this 
court,  therefore,  is,  whether  a  bequest  to  such  an  association  is 
valid.  This  question  is  not  affected  by  the  incorporation  of  the 
missionary  society  after  the  making  of  the  will,  and  after  the 
death  of  the  testator:  Baptisi  Associatian  v.  Hart's  Ea^rs,  4 
Wheat.  1;  Baptist  Association  v.  Smith  db  Robertson^  3  Pet.  App. 
481;  Inglis  v.  Tmsteea  of  Sailor's  Snug  Harbor,  3  Pet.  99.  In 
view  of  these  authorities,  it  is  clear  that,  for  all  the  purposes  of 
this  case,  the  question  is  precisely  the  same  as  if  the  appellants 
had  remained  unineorporated  to  the  present  time;  and  so  it  seems 
to  have  been  regarded  by  the  counsel  as  well  as  by  the  court  be- 
low. If  the  bequest  to  the  association  while  unincorporated  was 
valid,  there  can,  I  apprehend,  be  no  doubt  of  the  right  of  the 
appellants  to  the  legacy.  The  corporation  is  simply  the  asso- 
ciation incorporated.    The  name  is  the  same,  and  it  is  to  be  in- 
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ferred  from  the  case  that  the  original  associates  are  the  corpo- 
rators. It  is  the  same  body,  and  possesse&^all  its  original  rights, 
together  with  such  rights  and  powers  in  addition  as  are  con- 
ferred by  its  charter. 

For  the  appellants,  two  points  are  made  which  are  directly  in 
conflict.  It  is  insisted:  1.  That  the  bequest  to  the  missionary 
society  is  absolute,  and  not  qualified  or  limited  by  any  trust 
whatever;  and  2.  That  it  is  valid  as  a  charity.  These  two  posi- 
tions are  inconsistent,  and  cannot  stand  together.  Nothing  is 
a  charity  in  a  legal  sense,  except  that  which  is  limited  to  some 
charitable  use.  But  if  this  bequest  is  unaccompanied  by  any 
trust,  the  fund  might  be  appropriated  by  the  association  to  the 
establishment  of  a  gaming-house,  or  any  other  immoral  purpose, 
or  it  might  be  distributed  among  and  be  pocketed  by  the  mem- 
bers. An  absolute  gift  or  bequest  to  an  unincorporated  mis- 
sionary society  is  no  more  **  a  charity  "  than  an  absolute  gift  to 
an  individual.  In  legal  contemplation,  •*  charity"  and  **  chari- 
table use"  are  convertible  terms;  and  there  can  be  no  charitable 
use  without  a  trust.  To  deny  that  this  bequest  was  accom- 
panied by  a  trust,  therefore,  is  to  deny  that  the  law  of  chari- 
table uses  applies  to  the  case;  and  this  of  course  is  to  deny  the 
validity  of  the  bequest.  Nothing  is  better  settled  than  that  a 
devise  or  bequest  to  an  unincorporated  association  is,  in  general, 
void  as  well  in  equity  as  at  law:  Co.  Lit.  95  a;  Shep.  Touch. 
235;  Jackson  v.  Cory,  8  Johns.  385;  Hornbeck  v.  Wesibruoky  9 
Id.  73;  Baptist  Assodalion  v.  Harfs  ExVa,  supra;  Greene  v. 
Dennis,  6  Conn.  293  [16  Am.  Dec.  58].  It  is  only  by  virtue  of 
that  peculiar  jurisdiction  exercised  by  courts-of  equity,  in  regard 
to  charitable  uses,  that  such  bequests  have  ever  been  sustained. 

To  uphold  this  bequest,  therefore,  it  is  indispensable  to  main- 
tain that  the  missionary  society,  if  successful  in  obtaining  the 
fund  in  question,  would  be  bound  to  appropriate  it  to  some 
pious  or  charitable  use.  If,  then,  a  bequest,  unaccompanied  by 
any  designation  of  the  purposes  to  which  it  is  to  be  applied,  be 
made  to  a  society  whose  name  and  public  acts  indicate  that  its 
objects  are  religious  or  charitable,  is  there  an  implied  trust 
which  limits  the  use  to  such  objects  ?  Where  the  bequest  is  to 
a  corporation,  there  would  seem  to  be  some  basis  for  such  an 
implication,  because  the  objects,  purposes,  and  powers  of  the 
corporation  being  in  all  cases  more  or  less  clearly  defined  by  its 
charter,  the  bequest  may  fairly  be  presumed  to  have  been  in- 
tended for  those  specific  objects.  But  we  have  no  such  criterion 
for  ascertaining  the  nature  and  purposes  of  a  voluntaiy  aasocia- 
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tion.  Those  purposes  may  change  with  the  will  of  the  associates. 
They  may  be  pious  to-day  and  impious  to-morrow.  There  is  no 
law  to  prevent  or  restrain  such  changes.  It  is-difficult  to  see, 
therefore,  how  a  bequest  to  such  an  association  can  be  deemed 
to  create  a  *'  charitable  use"  unless  the  purpose  to  which  it  is 
to  be  devoted  is  pointed  out  by  the  testator. 

It  has  nevertheless  been  held  in  several  cases  that  a  mere 
naked  bequest  to  an  unincorporated  association  is  valid  as  a 
charity.  In  HoryibecWa  ExWs  v.  American  Bible  Society,  2 
Sandf.  Ch.  133,  a  legacy,  absolute  in  terms,  to  the  New  York 
State  Colonization  Society,  a  mere  voluntary  association,  was 
held  valid  by  Assistant  Vice-Chancellor  Sandf ord,  under  the 
law  of  charitable  uses;  and  in  the  case  of  Banks  v.  Phelan,  4 
Barb.  80,  a  legacy  to  the  Eoman  Catholic  church  of  Petersburg 
was  sustained  by  the  late  Justice  Edwards  upon  similar  grounds, 
although  the  church  was  not  incorporated,  and  although  there 
was  not  a  word  in  the  will  indicative  of  the  use  to  which  the 
fund  should  be  applied.  So  in  the  case  of  Executors  of  Burr  v. 
Smith,  7  Vt.  241  [29  Am.  Dec.  154],  the  supreme  court  of  Ver- 
mont, after  a  veiy  elaborate  argument  and  investigation,  held 
legacies  valid  as  charities  which  were  given  to  the  treasurers  of  the 
American  Bible  Society,  the  American  Colonization  Society,  and 
the  American  Home  Missionary  Society,  respectively,  the  so- 
cieties being  unincorporated.  The  legacies  were  given  in  each 
case,  as  expressed  in  the  will,  "  for  the  use  and  purposes  of  the 
society,"  and  there  was  no  other  express  limitation  of  the  uses 
to  which  the  fund  was  to  be  applied. 

In  these  cases  the  courts  must  have  proceeded  upon  the 
ground  that  it  was  to  be  presumed  that  the  testator  intended  the 
legacy  to  be  used  to  promote  the  objects  indicated  by  the  names 
of  the  societies.  In  no  other  way  could  these  bequests  have 
been  regarded  as  ''  charities,"  it  being  essential  to  a  legal  charity 
that  there  be  a  use  and  a  trust.  Without  intending  to  express 
any  opinion  as  to  the  correctness  of  these  cases  in  this  respect, 
I  shall  nevertheless  assume,  for  the  purposes  of  this  case,  that 
when  a  bequest  is  made  to  an  unincorporated  society,  whose 
general  objects  are  known  to  be,  as  its  name  indicates,  religious 
or  charitable,  a  trust  is  implied  that  the  fund  shall  be  devoted 
to  those  objects.  With  this  assumption,  can  the  bequest  in  this 
case  be  supported  as  a  charity  ? 

This  question  opens  up  an  inquiry  which  is  surrounded  with 
difficulty.  The  law  of  charitable  uses,  as  it  has  existed  in  Eng- 
land, may  be  ascertained  with  reasonable  certainty;  butiiow  far 
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that  law  prevails  in  this  state,  and  to  what  extent  our  courts 
have  succeeded  to  the  powers  exercised  in  the  English  courts  of 
equity  on  the  suhject,  depends  upon  considerations  which  are 
necessarily  obscure. 

The  jurisdiction  of  the  court  of  chancery  in  England,  in  relation 
to  charities,  was  derived  from  three  sources:  1.  From  its  ordi- 
nary jurisdiction  over  trusts;  2.  From  the  prerogative  of  the 
crown;  3.  From  the  statute  of  43  Eliz.,  c.  4.  It  has  never 
been  seriously  contended  that  the  courts  of  this  state  possessed 
that  portion  of  the  jurisdiction  which  was  derived  from  the  stat- 
ute of  Elizabeth.  This  statute  was  embraced  in  the  general 
repeal  of  English  statutes  in  1788,  and  there  is  not  the  slightest 
evidence  that  it  had  previously  been  adopted  so  as  to  become  a 
part  of  the  common  law  of  the  state.  It  is  clear,  therefore,  that, 
BO  far  as  the  law  of  charitable  uses  was  derived  from  and  depend- 
ent upon  the  statute  of  43  Eliz.,  it  is  not  in  force  here,  and  it 
seems  equally  clear  that  our  courts  are  not  endowed  with  any 
portion  of  the  power  which  the  chancellor  of  England  exercises 
by  virtue  the  royal  prerogative,  and  as  the  personal  representa- 
tive of  the  crown.  It  follows  that  the  jurisdiction  possessed  by 
the-courts  of  this  state  over  trusts  for  charitable  purposes  is  lim- 
ited to  that  which  the  court  of  chancery  in  England  possessed 
independent  of  those  two  sources.  This  is  the  view  which 
seems  to  have  been  taken  of  the  subject  by  this  court  in  the  case 
of  WiUiams  v.  WiUiams,  8  N.  T.  525. 

Were  it  possible,  then,  to  analyze  at  this  day  the  jiirisdiction 
of  the  English  courts,  and  to  ascertain  the^xact  proportion  of 
its  separate  parts,  all  doubts  in  regard  to  the  jurisdiction  of  our 
own  courts  would  be  resolved.  But  the  blending  of  the  powers 
derived  from  these  various  sources  in  the  same  court,  and  their 
consequent  indiscriminate  exercise,  has  rendered  this  a  difficult 
task.  I  think,  however,  that  a  careful  attention  to  the  history 
of  the  jurisdiction,  and  especially  that  part  of  it  which  is  based 
upon  the  statute  of  Elizabeth,  vidll  enable  us  to  determine  with 
some  degree  of  precision  the  relative  importance  of  its  different 
branches. 

To  comprehend  this  history  fully,  it  will  be  necessary  to  recur 
to  the  origin  of  uses,  and  to  some  of  the  statutoiy  enactments 
bearing  upon  them,  ''  charitable  uses"  being  the  legitimate  off- 
spring 01  these  enactments.  The  first  invention  by  which  the 
ecclesiastics  of  England  sought  to  evade  the  statutes  of  mort- 
main, viz. ,  common  recoveries,  having  been  defeated  by  the  statute 
of  Westminster  2,  13  Edw.  L,  c.  22,  which  provided  that,  not- 
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withstanding  the  defendant  made  default,  it  should  still  **  be 
inquired  of  by  the  country  whether  the  demandant  had  right," 
the  next  device  was  that  of  uses.  As  lands  could  not  be  con- 
veyed directly  to  the  ecclesiastical  bodies  themselves,  they  were 
procured  to  be  conveyed  to  others  to  the  use  of  such  bodies,  and 
by  the  aid  of  the  court  of  chancery,  which  held  the  feoffees 
bound  to  execute  such  uses,  the  object  of  the  ecclesiastics  was 
accomplished.  An  attempt  was  made  to  meet  this  new  device 
by  the  statute  of  15  Eich.  II.,  c.  5.  But  as  this  statute  was 
only  aimed  at  corporations  and  such  bodies  as  had  perpetual 
succession,  there  were  many  uses  of  a  superstitious  nature  which 
were  not  within  its  provisions.  It  was  not,  therefore,  until  the 
statute  of  23  Hen.  YIII.,  c.  10,  that  this  n6w  invention  of  the 
clergy  met  with  its  final  overthrow.  That  statute  provided  that 
all  uses,  etc.,  to  the  use  of  churches,  chapels,  church-wardens, 
g^lds,  companies,  or  brotherhoods,  made  of  devotion,  or  by 
assent  of  the  people,  without  any  corporation,  and  also  to  the 
intents  to  have  any  continued  service  of  a  priest  for  threescore 
years,  or  other  like  uses,  should  be  void. 

The  broad  and  comprehensive  terms  of  this  statute  evince  the 
hostility  which  uses,  perverted  as  they  had  generally  been  to 
superstitious  purposes,  had  excited.  Its  sweeping  phraseology 
served  not  only  to  suppress  all  superstitious  uses,  but  substituted 
many  which  were  meritorious.  It  soon  came  to  be  seen  that  all 
uses  were  not  superstitious.  Accordingly,  the  statute  of  1  Edw. 
VI.,  c.  14,  called  the  statute  of  chauntries,  speaks  in  the  preamble 
of  **  good  and  godly  uses,  as  in  erecting  of  grammar  schools  to 
the  education  of  youth  in  virtue  and  godliness,  the  further  aug- 
menting of  the  universities,  and  better  provision  for  the  poor 
and  needy." 

The  term  **  charitable,"  as  descriptive  of  a  particular  class  of 
rises,  appears  to  have  had  its  origin  subsequent  to  the  latter  act, 
and  was  used,  in  contradistinction  to  superstitious,  to  designate 
such  good  and  worthy  uses  as  were  deemed  not  to  be  within  the 
purview  of  the  statute  of  Henry  VIII.  There  is  no  evidence  that 
this  term  was  applied  to  such  uses  to  distinguish  them  legally 
as  a  class  until  after  the  statute  of  1  Edw.  VI.  Indeed,  there 
is  strong  evidence  that  it  was  not;  otherwise  it  would  certainly 
have  been  resorted  to  in  the  preamble  to  that  act,  instead  of  the 
far  less  appropriate  phrase  "  good  and  godly."  This  preamble 
was  clearly  the  germ  of  the  law  of  charitable  uses;  not  that 
such  uses  did  not  exist  before,  but  they  had  never  been  grouped 
together  as  a  distinct  class,  and  no  peculiar  principles  had  been 
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applied  to  them.  The  words  "other  like  uses,"  in  the  statute 
of  23  Hen.  VIH.,  c.  10,  naturally  gave  rise  to  this  classifica- 
tion. They  were  suggestive  of  a  class  of  uses  not  "  like"  those 
intended  to  be  condemned,  and  the  statute  of  1  Edw.  VI.  was 
the  first  attempt  at  a  description  of  this  class.  From  the- date 
of  this  statute,  if  not  before,  it  was  strenuously  maintained 
that  the  statute -of  23  Hen.  YIII.  was  aimed  solely  at  super- 
stitious uses,  and  that  the  uses  mentioned  in  the  preamble  to 
the  statute  of  1  Edw.  YI.  were  examples  of  an  extensive  clasa 
of  exceptions.  The  term  "  charitable"  soon  came  to  be  used  as 
descriptive  of  this  class.  There  appears,  however,  to  be  no  re- 
ported case  in  which  this  doctrine  was  distinctly  confirmed  by 
the  courts  prior  to  Porter's  Case,  1  Co.  16  a.  This  case  de- 
serves careful  consideration,  as  throwing  much  light  u^n  the 
law  of  charitable  uses.  It  will  be- found  to  harmonize  with  and 
to  be  strikingly  confirmatory  of  the  view  I  have  taken  of  the 
origin  of  such  uses  as  a  class. 

l!he  case  was  this:  Nicholas  Gibson,  of  London,  had  devised, 
in  Ijhe  reign  of  Henry  VIII.,  all  his  lands  and  tenements  to  hia 
wife,  upon  condition  that  she  should,  immediately  upon  his 
decease,  by  the  advice  of  learned  counsel,  give,  grant,  and 
assure  the  same  for  the  maintenance  of  a  free  school,  and  cer- 
tain alms-men  and  alms-women  forever.  The  widow,  instead 
of  executing  the  trust,  made  a  lease  for  forty  years,  and  the 
defendant  Porter  was  in  possession  under  this  lease.  The 
heir  entered  for  breach  of  the  condition  and  then  conveyed  to 
the  queen,  whereupon  the  attorney  general  filed  an  information 
in  the  court  of  exchequer  in  behalf  of  the  queen  to  recover  pos- 
session. The  case  was  ar^^ed  by  Sir  Thomas  Egerton,  after- 
wards Lord  Ellesmere,  and  by  Sir  Edward  Coke  for  the  queen. 
The  defendant's  counsel  insisted  that  the  condition  was  void 
under  the  statute  of  23  Hen.  VIII.,  c.  10,  for  the  following, 
among  other  reasons:  because  ''the  statute  saith  'such  uses, 
and  all  other  like  uses,  intents,'  etc.,  shall  be  void."  To  which 
the  counsel  for  the  queen  replied  that  the  case  was  not  within 
the  intent  of  the  act  of  23  Hen.  Vlll.,  "  because  it  was  not  the 
intention  of  the  said  act  to  extend  to  such  good  and  charitable 
uses  as  the  uses  in  our  case  are; "  and  again,  after  referring  to 
various  other  statutes  made  to  suppress  certain  superstitions 
uses,  they  say:  "  But  by  none  of  these  acts  *  good  and  charita- 
ble' (as  the  uses  in  our  case)  are  taken  away,  abolished,  or  made 
void,  but  rather  by  the  act-of  1  Edw.  VI.  they  are  intended  to 
be  maintained,  as  appeareth  by  the  preamble  thereof,  viz. :  '  For 


Sept  185G.]     Owens  u  Missioxary  Society.  1G7 

the  education  of  youth  in  virtue  and  piety  at  grammar  schools, 
for  the  further  augmentation  of  the- universities,  and  the  better 
provision  of  the  poor  and  needy,'  which,  by  the  said  act  of  1 
Edw.  YI.  are  called  good  and  godly  uses;  and  therefore  it-shall 
not  be  intended  that  such  good  and  godly  uses  were  made  void 
by  the  statute  of  23  Hen.  Vni."  The  court  held  "that  the 
statute  of  23  Hen.  ViU.  did  not  extend  to  take  away  the  good 
and  charitable  uses  in  the  case-at  bar,"  and  gave  judgment  for 
the  queen.  Lord  Coke  adds:  ''And  the  same  day  judgment 
was  given  in  the  king's  bench,  in  the  like  case  upon  the  said 
statute  of  23  Hen.  YIII."  This  case  shows  that  the  term 
*'  charitable^'  was  used  at  this  time  to  designate  a  class  of  uses 
excepted  from  that  statute.  It  will  be^een,  too,  that  the  learned 
counsel  for  the  queen  based  their  argument  for  the  exception,  not 
upon  any  classification  of  uses  as  charitable  prior  to  the  statute 
of  Henry  Vm.,  but  upon  the  inference  to  be  drawn  from  the 
preamble  to  the  statute  of  1  Edw.  YI.,  c.  14;  and  also  that  they 
ar^e  it  as  an  original  question,  and  do  not  even  allude  to  any 
judicial  authority  for  their  position^ 

It  would  be  difficult,  I  think,  to  maintain,  in  the  face  of  such 
an-ar^fument  from  two  sucli  men  as  Egerton  and  Coke,  that  the 
law  of  charitable  uses,  as  it  afterwards  existed,  had  obtained  at 
that  time  anv  substantial  foothold  in  the  law  of  England.  But 
this  is  not  all.  The  re^rence  by  Coke,  in  the  conclusion  of  his 
report  of  Porter'a  Case,  1  Co.  16  a,  to  a  judgment  of  the  court  of 
king's  bench,  pronounced  on  "  the  same  day,"  and  in  "  the  like 
case,"  is  very-significant.  The  case  referred  to  by  Coke  is  that  of 
Jddrtidale  v.  Martin,  Cro,  Eliz.  288,  more  fully  reported  by  Pop- 
ham  under  the  name  of  Gibbons  v.  MaUyard,  Poph.  6.  There 
Sir  Eichard  Fulmuston  had  devised  certain  lands  to  his  execu- 
tors in  trust,  to  be  appropriated  to  the  permanent  maintenance 
of  a  preacher  "  to  preach  the  word  of  God  in  the  church  of  St. 
Mary,  in  Thetford,  four  times  in  the  year,  and  to  have  for  his 
labor  ten  shillings  for  every  sermon,"  and  to  the-establishment 
of  a  free  school.  The  executors  neglected  the  trust,  and  the 
heir  entered  for  condition  broken,  whereupon  the  lessee  of  the 
executors  brought  ejectment.  The- first  point  taken  by  the  de- 
fendants was,  that  the  use  was^made  void  by  the  statute  of  23  Hen. 
vm,  c.  10.  As  to  this,  Popham  says:  **  But  it  was,  after  often 
argument,  agreed  by  all  the  court  that  the  first  exception  was  to 
BO  purpose,  for  they  conceived  that  this  statute  was  to  be  taken 
to^xtend  only  ta  the- uses  which  tend  to  superstition,"  etc.  Now 
the  fact  that  the  judgment  of  the  king's  bench  in  this,  and  of  the 
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exchequer  in  Porter^ a  Case,  svjpra^  were  rendered  on  the  same  day, 
and  that,  too,  after  repeated  argument  in  the  king's  bench,  rais^ 
a  probability  that  the  decision  was  the-result  of  an  interchango 
of  views  between  the  courts;  and  this  probability  is  increased 
by  the  circumstances  that  Sir  John  Popham,  who  was  chief 
justice  of  the  king's  bench  at  the  time  the  decision  was  made, 
was  attorney  general  when  Porter's  Case,  supra,  was  commenced, 
and  himself  Med  the  information  in  that  case. 

We  have  here,  then,  a  combination  of  the  most  eminent  le^al 
talent  in  England,  including  the  justices  of  the  king's  bench, 
the  barons  of  the  exchequer,  the  attorney  and  solicitor  general, 
repeatedly  arguing  and  gravely  considering  whether  there  was 
at  that  time  any  such  thing  as  a  valid  charitable  use  in  England, 
except  those  enumerated  in  the  preamble  to  the  statute  of  1 
Edw.  VI.,  c.  14.  It  was  held  that  there  was,  and  what  was 
the  ground  ?  Not  that  charitable  uses  were  known  and  reco^* 
nized  as  a  distinct  class  prior  to  the  statute  of  23  Hen.  VIII., 
but,  as^  stated  by  Popham,  it  was  that  at  the  time  of  that  statute 
"  they  began  to  have  respect  to  the  ruin  of  the  authority  of  the 
pope,"  etc.  This  also  is  the  argument  used  in  Porier^s  Case, 
supra.  The  queen's  counsel,  speaking  of  the  statute  of  Heniy 
Vm.,  then  say:  *'Distinguenda  sunt  tempora, and  the  time  wheu 

this  was  made  is  to  be  considered Before  that  time  divers 

superstitions  and  errors  in  the  Christian  religion,  which  had  a 
pretense  and  semblance  of  charity  and  devotion,  were  discov- 
ered by  the  light  of  God's  word;  therefore,  to  take  away  such 
superstitious  uses,  as  to  pray  for  souls  supposed  to  be  in  purga- 
tory, and  the  like,  that  statute  was  made,  and  not  to  prohibit 
the^^recting  of  grammar  schools  and  relief  for  poor  men." 

It  is  not  claimed  that  these<;ases  prove  that  there  was  no-such 
thing  as  charity  in  England  previous  to  the  statute  of  23  Hen. 
vm. ,  nor  that  there-were  no  uses  created  for  charitable  purposes 
which  were  upheld  and  sustained  by  the  courts.  But  they  do 
prove  that  such  uses  had  not,  prior  to  that  statute,  been  grouped 
together  as  a  distinct-class  and  made  the  subject  of  a  separateand 
peculiar  jurisdiction.  It  is  clear  that  this  statute  gave  rise  to  that 
grouping,  by  first  rendering  it  necessary  to  distinguish  between 
such  uses  and  those  which  were  superstitious.  The  question  to 
be  determined  is  not.  When  did  charity  begin  in  England?  but. 
What  was  the  origin  of  that  peculiar  code  administered  by  the 
court  of  chancery  under  the  name  of  "the  law  of  charitable 
uses"?  and  I  maintain  that  the  two  cases  here  referred  to  con- 
clusively show  that  there  were  no  traces  of  that  code  in  the  law 
at  that  time. 
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But  we  have  not  yet  exhausted  the  light  shed  by  Porter's  CasCy 
supra,  upon  this  obscure  stbject.  Lord  Loughborough,  speak- 
ing of  this  case,  in  Attorney  OenerdL  v.  Bovoyer,  3  Ves.  714,  says: 
**Porier^8  Case  was  upon  a  devise  before  the  statute  of  wills,  and 
consequently  before  the  statute  of  43  Eliz.  It  does  not  appear 
that  this  court,  at  that  period,  had  cognizance,  upon  information, 
for  the  establishment  of  charities.  Prior  to  the  time  of  Lord 
Ellesmere,  as  far  as  the  tradition  in  times  immediately  following 
goes,  there  were  no  such  informations  as  this  upon  which  I  am 
now  sitting,  but  they  made  out  the  case  as  well  as  they  could  at 
law."  Porter's  Case  itself  affords  strong  circumstantial  evidence 
of  the  truth  of  this  remark.  That  was  an  instance  of  a  charita- 
ble use  of  the  most  favored  kind,  as  the  law  was  afterwards  un- 
derstood; and  what  was  the  course  pursued  by  the  most  eminent 
counsel  in  England  to  enforce  it?  The  first  step  taken  was  an 
entry  by  the  heir  for  condition  broken;  the  next,  a  conveyance 
by  tiie  heir  to  the  queen;  and  the  third,  an  information  by  the 
attorney  general,  not  in  the  court^of  chancery  to  establish  the 
use,  but  in  the  court  of  exchequer  to  recover  possession.  That 
all  this  was  done  by  the  advice  of  Sir  John  Popham,  w^o  was  then 
attorney  general,  is  evident,  because  the  entry  by  the  heir  was 
on  the  twenty-fourth  of  January,  the  conveyance  to  the  queen 
on  the  twenly-fifth,  and  the  filing  of  the  information  on  the 
third  of  February,  six  days  afterwards;  and  that  the  object  of 
the  whole  was  to  secure  the  execution  of  the  trust  is  proved  by 
the  subsequent  argument  in  the  case.  Would  Sir  John  Popham , 
attorney  general,  and  one  of  the  ablest  lawyers  in  England,  have 
resorted  to  this  indirect  and  circuitous  mode^  of  establishing  the 
use  if  he  had  supposed  it  could  be  done  by  a  direct  proceeding 
in  chancery  ?  The  information  in  the  exchequer  was  a  proceed- 
ing at  law  in  the  nature  of  an  ejectment. 

The  course  pursued  in  this  case,  as  well  as  that  upon  the  will 
of  Sir  Eichard  Fulmuston,  go  strongly,  and  almost  conclu- 
sively, to  show  that  information  in  chancery  by  the  attorney 
general  in  such  cases  were  not  then  known;  and  this  is  still 
f uriher  confirmed  by  the  result  of  the  researches  of  the  record 
commissioners  of  England,  who,  as  I  understand  their  report, 
did  not  discover  a  single  instance  of  the  filing  of  such  informa- 
tion prior  to  the  time  of  which  we  are  speaking. 

There  is  still  another  case  with  which  Lord  Ellesmere  was 
connected,  and  which,  as  it  possesses  some  extraordinary  fea- 
tures, is  worthy  of  notice  here;  it  is  not  found  in  any  volume 
of  reports,  but  is  elaborately  reported  in  the  preamble  to  the 
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statute  of  4  James  I.,  c.  7.  Hugh  Westwood,  of  Chedworth,  in 
the  county  of  Gloucester,  had  devised  certain-  premises,  consiBt- 
ing  of  a  rectory,  x)arsonage,  advowson,  etc.,  to  Lord  Gharedes 
and  a  number  of  other  devisees,  in  trust,  to  found  and  maintain 
a  free  grammar  school  in  the  town  of  Northleech,  giving  the 
nomination  of  the  school-master  to  the  heirs  of  the  devisor,  and 
the  determination  of  all  doubts  that  might  arise  upon  the  will 
to  the  justices  of  assize.  The, inhabitants  of  Northleech,  pursu- 
ant to-the  will,  bought  a  house  and  lot  for  the  school,  and  em- 
ployed a  school-master;  but  the  devisees  having  all  died  except 
one,  the  survivor,  Thomas  Apparye,  conveyed  the  premises  to  his 
sons,  in  fraud  of  the  trust;  and  the  heir  of  Westwood  also- en- 
tered, claiming  that  the  trust  was  void.  The  inhabitants  and 
the  school-master  then  jointly  £led  a  bill  in  chancery,  and  the 
lord  chancellor.  Sir  Christopher  Hatton,  referred  the  case  to 
the  justices  of  assize,  pursuant  to  the  will,  who  reported  that 
the  school  should  be  incoi*porated,  and  the  premises  then  con- 
veyed to  the-school-master  and  his  successors;  and  an  order  was 
made  by  the  chancellor  in  accordance  with  this  report.  After- 
wards a  decree  to  the  same  effect  was  obtained  from  Sir  John 
Pickering,  lord-keeper  of  the  great  seal,  and  still  later  this  de- 
cree was  confirmed  by  Sir  Thomas  Egerton,  who  succeeded  Sir 
John  as  lord-keeper.  The  statute  of  James  incorporates  the 
school  by  the  name  of  **  the  school-master  and  usher  of  the  free 
grammar  school  of  Hugh  Westwood,  esq.,  of  the  town  of  North- 
leech," and  provides  that  the  corporation  "  shall  have,  hold, 
and  enjoy  the  premises,  the  statute  of  mortmain  or  any  other 
law^r  statute  to  the  contrary  in  any  wise  notwithstanding^."  It 
also  provides  for  the  payment  to  William  Westwood,  the  heir 
of  the  devisor,  of  one  hundred  and  sixty  pounds  for  the  sur- 
render of  his  rights  in  the  premises,  and  for  an  annuity  of  thirty 
pounds  a  year  for  life  to  Eustace  Apparye,  "  in  consideration  of 
his  yielding  up  of  his  said  lease  and  conveyance  of  the  said  par- 
sonage and  premises." 

There  could  be  no  stronger  proof  that  the  peculiar  law  of 
charitable  uses,  as  afterwarcls  understood,  was  at  that  time  un- 
known in  England  than  is  afforded  by  this  case.  If  that  law 
had  prevailed,  the  remedy  would  have  been  simple.  An  infor- 
mation in  chancery,  in  the  name  of  the  attorney  general,  would 
speedily  have  forced  the  devisees  or  their  heirs  to  found  the 
grammar  school  pursuant  to  the  will.  Instead  of  this,  a  some- 
what incongruous  suit  is<;ommenced  in  the  joint  names  of  the  in- 
habitants of  Northleech  and  the  school-master;  and  although  tiie 
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lord  chancellor  made  a  decree  in  the  case,  which  for  some  reason 
it  was  found  necessary  to  have  confirmed,  first  bj  Lord-Keeper 
Sir  John  Pickering,  and  afterwards  by  Sir  Thomas  Egerton, 
who  became  lord-keeper  in  1596,  39  Eliz.,  yet  the  powers  of 
all  these  high  officers  seem  not  to  have  been  successful  in 
establishing  this  grammar  school  until  1606,  ten  years  after- 
wards; and  then  only  by  first  compromising  with  all  the  claim- 
ants, and  then  procuring  an  incorporation  in  the  names  of  the 
school-master  and  usher,  and  vesting  the  title  in  them  by  direct 
act  of  parliament.  Precisely  what  the  obstacle  was  which  pre- 
vented for  so  long  a  time  the  establishment  of  this  use  does  not 
appear.  It  may  have  been  the  want  of  a  proper  party  to  prose- 
cute the  suit;  Uiat  is,  to  represent  the  only  real  beneficiary,  the 
public. 

These  three  cases,  viz.,  Porter^s  Case^  1  Co.  16  a,  that  upon  the 
will  of  Sir  Eichard  Fulmuston,  and  that  of  the  free  grammar 
school  of  Northleech,  all  occurring  at  the  same  precise  period, 
seem  to  have  roused  the  attention  of  the  English  people,  and  to 
have  stimulated  to  a  rapid  growth  the  law  of  charitable  uses; 
the  seeds  of  which,  planted  in  the  statute  of  23  Hen.  YIII.,  had 
already  taken  root  in  that  of  1  Edw.  YI.,  c.  14.  Informations 
in  the  nai^e  of  the  attorney  general,  and  the  statutes  of  39  & 
43  Eliz.,  were  the  first  indications  of  this  growth. 

Passing  over  the  statute  of  39  Eliz.,  which  it  is  unnecessary 
particularly  to  notice,  I  come  to  that  of  43  Eliz.,  which  has 
given  rise  to  so  much  conflict  of  opinion  both  in  England 
and  in  this  country,  one  class  of  jurists  tracing  the  law  of 
"  charitable  uses"  mainly  to  this  statute,  and  the  other  insist- 
ing that  it  was  merely  designed  to  provide  a  new  mode  of 
enforcing  such  uses,  but  added  nothing  to  the  power  of  the  court 
over  them. 

To  appreciate  fully  the*  motives  which  led  to  the  passage  of 
this  act,  as  well  as  to  the  proceeding  by  information  in  the  name 
of  the  attorney  general,  it  is  necessary  to  notice  one  or  two  dis- 
tinctions not  yet  particularly  adverted  to.  In  the  first  place, 
we  must  distinguish  charity  in  a  legal  sense  from  acts  of  mere 
liberality  or  benevolence.  To  constitute  a  "  charity,"  the  use 
must  be  public  in  its  nature.  A  trust  created  for  the  use  of  a 
single  individual  or  of  a  family  is  not  a  charity.  In  the  case  of 
Ommanney  v.  Butcher^  1  Turn.  &  R.  260,  the  master  of  the 
rolls  says:  '^  It  is  competent  to  a  testator  to  direct  his  executors 
to  give  to  his  poor  relations;  that  is  not  a  charity,  but  it  is  a 
trust  to  give  to  poor  relations."    Again,  he  says:  **  There  is  no 
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case  in  winch  private  chariiy  has  been  made  the  subject  of  disposal 
in  the  cn>wn,  or  been  acted  upon  by  this  court.  The  charities 
recognized  by  this  court  are  public  in  their  nature." 

Another  distinction  is,  between  those  cases  where  ihe  use-is 
for  a  corporation  or  some  recognized  public  body  capable  of 
bringing  a  suit,  and  cases  where  no  beneficiary  competent  to 
come  into  court  as  a  party  is  designated.  There  is  no  doubt 
that  where  the  beneficiary  of  the  use  lor  which  a  trusi  was 
created  for  any  of  the  purposes  enumerated  in  the  statute  of 
Elizabeth  was  a  corporation,  as  a  college,  an  incorporated  hos- 
pital, school,  or  the  like,  the  court  of  chancery  had  jurisdiction 
prior  to  either  of  the  statutes  of  Elizabeth  to  enforce  the  use 
upon  an  original  bill  in  the  name  of  the  corporation;  and  as 
such  trusts  were  afterwards  recognized  as  *' charities"  to  this 
extent,  it  may  be  justly  said  that  the  court  of  chancery  had  an 
inherent  jurisdiction  over  charitable  uses  prior  to  and  indepen- 
dent of  that  act. 

It  is  equally  plain  that  where  no  beneficiary  competent  to  sue 
was  named,  as  where  the  trust  was  created  in  general  terms,  as 
to  establish  or  found  a  public  school,  an  asylum  for  the  poor,  or 
the  like,  without  designating  any  particular  persons  or  body  of 
persons  to  be  benefited,  there  was  no  legal  means,  whatever, 
prior  to  the  statutes  of  Elizabeth  and  to  the  use  of  informations 
in  the  name  of  the  attorney  general,  of  enforcing  the  execution 
of  the  use.  Although  such  uses  were  held  good  by  the  courts 
in  proceedings  in  behalf  of  the  crown,  under  the  statute  of  1  Edw. 
VL,  c.  14,  for  a  forfeiture  of  the  property,  Adams  and  Ltim- 
hert's  Case,  4  Co.  104,  so  that  the  right  of  the  trustee  to  the 
property  was  recognized;  yet  there  was  no  legal  mode  in  which 
such  trustee  could  be  compelled  to  perform  the  trust,  because 
no  party  would  exist  competent  to  bring  a  suit  for  that  purpose. 
Even  in  cases  where  the  particular  locality  or  town  to  be  bene- 
fited by  the  use  was  named,  although  stiits  had  been  sometimes 
brought  and  sustained  in  the  name  of  ''the  inhabitants"  of 
such  town,  or  in  the  name  of  several  individuals  in  behalf  of 
themselves  and  all  others  interested  in  the  use,  yet  the  history 
of  the  case  of  the  free  grammar  school  of  Northleech  suggests 
a  doubt  whether  this  practice  was  not  attended  with  serious 
difl&culty.  We  see,  therefore,  the  imperious  necessity  which  ex- 
isted for  some  new  mode  of  proceeding,  by  which  public  uses  of 
this  general  nature  could  be  enforced,  as  well  as  the  reasons  for 
the  peculiar  kind  of  tribunal  created  by  the  statute  of  39  & 
43  Eliz.    The  proceedings  before  the  commissionerp  were  not 
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in  the  form  of  a  suit  inter  paries;  but  the  commissioners  were 
to  inquire  "  as  Tvell  by  the  oaths  of  twelve  men  or  more  of  the 
county,  as  by  all  other  good  and  lawful  ways  and  means." 
They  could  proceed,  therefore,  upon  such  information  as  they 
could  obtain,  and  were  not  goremed  by  any  technical  rules. 
One  principal  object  of  the  statute  manifestly  was  to  avoid  this 
difSculty  as  to  parties. 

Informations  in  the  name  of  the  attorney  general  were  another 
device  to  meet  the  same  difiSculty.  The  uses  to  be  enforced  be- 
ing public  in  their  nature,  these  informations  brought  the  real 
beneficiary,  the  king  in  his  character  of  parens  pairias,  before 
the  court,  through  his  legal  representative,  the  attorney  gen- 
eral. This  remedy  was  entirely  independent  of  the  statute  of 
Elizabeth,  being  based  solely  upon  the  ordinary  judicial  power 
of  the  court  combined  with  the  prerogative  of  the  crown,  and  was 
so  apt  and  appropriate  that  it  is  a  matter  of  surprise  that  it  had 
not  been  sooner  resorted  to. 

But  the  providing  of  a  remedy  for  a  class  of  uses  which  could 
not  be  enforced  by  any  existing  form  of  proceeding,  although 
the  principle  was  nevertheless  not  the  sole  motive  for  the  enact- 
ment of  the  statute  of  43  Eliz.  It  had  two  other  objects.  One 
was  to  specify  the  uses  excepted  out  of  the  statute  of  23  Hen. 
Vm.,  c.  10,  being  the  uses  called  *•  good  and  godly  "  in  the  pre- 
amble to  the  statute  of  1  Edw.  VI.,  but  afterwards  more  appro- 
priately termed  "charitable."  The  other  was  to  relieve  this 
favored  class  of  trusts  from  the  operation  of  some  of  the  strin- 
gent rules  of  the  common  law.  To  prove  the  first  of  these 
objects,  more  can  hardly  be  needed  than  to  glance  at  the 
statute  of  Henry  YUI.,  with  its  sweeping  condemnation  of 
uses  in  general;  then  at  the  preamble  to  the  statute  of  1  Edw. 
YI.,  with  its  imperfect  specification  of  charitable  uses,  and 
finally  at  the  embarrassment  which  must  have  been  created  by 
the  want  of  such  a  specification.  It  was  evidently,  in  part,  to 
meet  the  difficulty  of  determining  what  uses  were  to  be  deemed 
charitable,  as  distinguished  from  superstitious,  that  the  statute 
of  Elizabeth  was  passed. 

But  I  have  said  that  another  object  was  to  exempt  charities 
from  some  of  the  more  rigid  of  the  common-law  rules  applicable 
to  trusts.  This  is,  I  think,  plainly  to  be  inferred:  1.  From  the 
language  of  the  statute  itself.  Its  phraseology  is  peculiar: 
"  Whereas,  lands,  tenements,  rents,  annuities,  profits,  heredita- 
ments, goods,  chattels,  money,  etc.,  have  been  heretofore  given, 
limited,  appointed,  and  assigned/'  etc.    Why  were  these  words^ 
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**  limited,  appointed,"  etc.,  used  instead  of  the  ordinary  words, 
"granted,  devised,  bequeathed,"  etc.?  This  could  not  have 
been  accidental,  because  the  statute  was  drawn  by  Sir  Francis 
Moore,  to  whom  the  duty  was  specially  assigned  by  parliament: 
Duke  on  Charitable  Uses,  by  Bridgman,  122,  note.  Now,  an 
eminent  lawyer  like  Sir  Francis  would  never  have  departed  so 
widely  from  the  ordinary  legal  language  withoutan  object;  and  the 
only  conceivable  object  is  to  uphold  certain  uses  which,  by  the 
established  rules  applicable  to  grants,  devises,  bequests,  etc., 
would  be  void.  But,  2.  That  this  was  one  of  its  objects,  if  not 
apparent  upon  the  face  of  the  statute,  is  most  abundantly  shown 
by  the  construction  put  upon  it  by  the  courts,  and  by  the  uni- 
form practice  under  it.  The  first  case  to  which  I  will  refer  to 
show  the  force  given  to  the  words  ''  limited  and  appointed,"  is 
that  of  Jemis  College,  or  Flood's  Case,  Hob.  136;  Duke  on  Chari- 
table Uses,  78.  In  25  £liz. ,  one  Griffith  Flood  had  devised  cer- 
tain lands  first  to  his  wife  for  life,  then  to  his  daughter  for  life, 
and  afterwards  to  the  principal,  fellows,  and  scholars  of  Jesus 
College,  in  Oxford.  The  estates  for  life  being  ended,  the  heir 
of  Griffith  Flood  entered.  A  case  was  then  made,  which  was 
referred  to  Chief  Baron  Tanfield  and  Lord  Hobart;  and  the 
latter  reports  their  decision  as  follows:  ''We  agreed  that  the 
devise  was  void  in  law,  because  the  statute  of  wills  did  not 
allow  devises  to  corporations  in  mortmain;  but  yet  we  hold  it 
clearly  within  the  relief  of  the  statute  of  charitable  uses,  43 
Eliz. ,  under  the  words  *  limited  and  appointed.' "  This  case  was 
decided  only  fifteen  years  after  the  statute  of  Elizabeth  was 
passed.  Two  years  later,  CoUison*s  Case,  called  in  Duke 
RoWh  Case,  arose  before  Lord-Keeper  Bacon :  Hob.  136;  Duke, 
73.  Collison,  in  the  15  Hen.  VIII.,  had  devised  a  house  to 
his  wife  for  life,  and  then  to  feoffees,  in  trust,  to  keep  it  in  re- 
pair, and  ''  to  bestow  the  rest  of  the  profits  upon  the  repara* 
tion  of  certain  highways."  The  case  was  between  the  parish- 
oners  and  Bolt,  who  claimed  as  heir,  and  was  referred,  like  the 
last  case,  to  Lord  Hobart  and  the  chief  baron.  Hobart  reports 
their  decision  thus:  "And  we  resolved  clearly  that  it  was  within 
relief  of  the  statute  of  43  Eiiz.  For  though  the  devise  were 
utterly  void,  yet  it  was  within  the  words  '  limited  and  appointed 
to  charitable  uses.'"  The  objection  to  the  devise  is  not  -stated 
in  Hobart,  but  Duke  shows  that  it  was  that  the  devise  was  made 
before  the  statute  of  wills.  In  1622,  five  years  after  CoUison's 
Case,  Stoddard's  Case  was  decided  in  chancery.  Stoddard  had 
be<jueathed  by  parol  a  yearly  rent  of  ten  pounds,  out  of  hia 
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house  called  the  Swan,  with  one  hundred  marks,  in  the  Old 
Jewry,  London,  for  the  maintenance  of  two  scholars  in  Oxford 
and  Cambridge;  and  directed  one  Hugh,  a  scrivener,  to  reduce 
it  to  writing,  which  was  done.  The  will  was  held  good.  Duke 
says:  *'  For  although  by  law  a  rent  cannot  be  created  without 
deed  or  will  in  writing,  yet  this  nuncupative  will  was  good  to 
create  the  rent  to  a  charitable  use,  by  the  words  of  the  statute, 
'a  limitation  or  appointment;'  for  although  it  be  not  a  good 
gift,  yet  it  is  a  good  limitation  or  appointment:"  Duke,  81.  A 
few  years  later  the  case  of  PlaU  v.  St.  John's  College,  came  before 
Lord-Keeper  Coventry:  Cas.  in  Ch.  367;  Duke,  77.  The  an- 
c^tor  of  Piatt  had  devised  his  lands  to  the  college  by  a  wrong 
name,  **  but  the  lord-keeper  decreed  it  a  good  appointment 
for  a  charitable  use,  within  the  statute  of  43  Eliz.,  although 
before  the  statute  no  such  decree  could  have  been  made." 
These  four  cases,  decided  upon  the  heel  of  the  statute  of  Eliza- 
beth, conclusively  prove  that  whatever  may  have  been  the 
object  of  the  statute,  its  effect,  as  construed  by  the  courts,  was 
to  cure  all  defects  in  gifts  to  charitable  uses,  whether  such  de- 
fects depended  upon  the  rules  of  the  common  law  or  upon  posi- 
tive statutory  provisions. 

But  there  are  several  cases  which  expressly  declare  that  such 
was  its  object  and  intent.  In  the  case  of  Ghrist'tt  Hospital  v. 
Hairea,  Duke,  84,  which  arose  in  1620,  a  tenant  in  socage  had 
devised  all  his  lands  to  a  hospital,  although  by  the  statutes  of 
32  &  34  Hen.  Vill.  he  was  authorized  to  devise  only  two  thirds. 
It  was  insisted  that  this  was  good  for  the  whole  land  as  a  limita- 
tion and  appointment  under  the  43  Eliz.,  on  the  ground  that 
the  object  of  that  statute  was  to  supply  all  defects  in  assur- 
ances for  charitable  uses;  and  according  to  Duke,  the  lords 
commissioners,  keepers  of  the  great  seal,  would  have  so  held, 
but  the  parties  agreed.  Again,  in  Attorney  General  v.  Boge, 
2  Vem.  463,  before  Lord-Keeper  Wright,  in  1703,  a  tenant  in 
tail  had  devised  lands  for  the  support  of  a  school-master  and 
other  charitable  uses.  The  question  was  whether  such  a  devise 
was  good  without  fine  or  recovery;  and  the  lord-keeper  held 
that  *'  the  intent  of  the  statute  of  Elizabeth  being  to  make  the 
disposition  of  the  party  as  free  as  his  mind,  and  not  to  oblige 
him  to  the  observance  of  any  legal  forms,  the  devise  was  good." 

It  is  plain  from  these  cases,  as  well  as  from  the  whole  series 
of  subsequent  cases  on  the  subject,  that  the  law  of  charitable 
uses,  as  afterwards  administered,  derived  much  of  that  peculiar 
force  by  which  it  was  made  to  supersede  most  of  the  technical 
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rules  of  the  common  law  applicable  to  trusts,  as  well  as  many 
positive  statutes,  from  the  construction  thus  given  to  the  words 
'  *  limited  and  appointed  "  in  the  statute  of  Elizabeth.  This,  how- 
ever, was  not  the  only  source  of  the  peculiar  features  of  that 
law.  As  we  have  seen,  the  same  causes  which  produced  the 
statute  of  Elizabeth  led  also  to  the  practice  of  filing  informa- 
tions in  chancery  in  the  name  of  the  attorney  general,  and  with 
these  informations  was  introduced  into  the  administration  of 
charities  some  portion  of  the  royal  prerogative  which  con- 
tributed, in  combination  with  the  broad  construction  given  to 
the  statute,  to  produce  the  charitable  code  of  England.  It 
seems  to  me  clear  that  all  that  is  distinctive  and  peculiar  in 
the  law  of  charities  is  to  be  traced  to  one  or  the  other  of  these 
sources. 

Although,  as  before  remarked,  there  was  a  class  of  charitable 
uses  of  which  the  court  of  chancery  took  cognizance  upon  origi- 
nal bill  prior  to  the  statute,  that  is,  uses  created  for  the  benefit 
of  corporations  or  of  recognized  public  bodies,  such  as  towns, 
yet  the  jurisdiction  exercised  in  such  cases,  so  far  as  we  have 
any  authentic  evidence  on  the  subject,  was  simply  the  ordinary 
j  urisdiction  of  the  court  over  trusts.  It  does  not  appear  from  any 
record  of  those  cases  which  has  come  down  to  us  that  the  court 
ever  assumed,  prior  to  the  statute  of  Elizabeth,  any  of  those 
extraordinary  powers  in  respect  to  charities  which  it  so  liberally 
exercised  afterwards;  and  when  to  this  negative  proof  is  added 
the  fact  that  in  all  the  early  cases  the  judges  uniformly  referred 
to  the  words  ^'  limited  and  appointed"  in  the  statute  as  the  au- 
thority for  their  decisions,  little  doubt,  as  it  seems  to  me,  can 
remain  that  we  are  to  look  to  the  statute  as  the  principal  source 
of  this  peculiar  jurisdiction.  This  conclusion  is  still  further 
strengthened  by  the  fact  that  since  the  statute  of  Elizabeth  no 
uses  have  been  regarded  as  "  charitable,"  in  a  legal  sense,  except 
those  which  were  within  the  letter  or  spirit  of  the  statute. 
Judge  Story  says:  '*  It  is  very  certain,  also,  that  since  the  statute 
of  Elizabeth  no  bequests  are  deemed  within  the  authority  of 
chancery,  and  capable  of  being  established  and  regulated  thereby 
as  charities,  except  bequests  for  the  purposes  which  that  statute 
enumerates  as  charitable,  or  which  by  analogy  are  deemed  within 
its  spirit  and  intendment : "  2  Story's  Eq.  Jur . ,  sec.  1155.  I  shall 
cite  but  a  single  case  to  show  the  truth  of  this  remark,  as  the 
point  admits  of  no  dispute.  In  Morice  v.  Bishop  ofDurhaniy  9 
Ves.  399,  the  master  of  the  rolls,  Sir  William  Grant,  says:  "Is 
this  a  trust  for  charity  ?    Do  purposes  of  liberality  and  benevo- 
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lence  mean  the  same  as  '  objects  of  charity' ?  That" word,  in  its 
widest  sense,  denotes  all  the  good  affections  men  ought  to  bear 
to  each  other;  in  its  most  restricted  and  common  sense,  relief  of 
the  poor.  In  neither  of  these  senses  is  it  employed  in  this 
court.  Here  its  signification  is  derived  chiefly  from  the  statute 
of  Elizabeth.  Those  purposes  are  considered  charitable  which 
that  statute  enumerates,  or  which  by  analogy  are  deemed  within 
its  spirit  and  intendment."  In  the  same  case,  which  afterwards 
came  before  the  chancellor  upon  appeal,  10  Ves.  522,  Lord 
Eldon  says:  "Looking  back  to  the  history  of  the  law  upon  this 
subject,  I  say,  with  the  master  of  the  rolls,  that  a  case  has  not 
yet  been  decided  in  which  the  court  has  executed  a  charitable 
purpose  unless  the  will  contains  that  which  the  law  acknowl- 
edges to  be  a  charitable  purpose."  It  is  plain  that  by  the  word 
**  law,"  as  here  used,  the  chancellor  meant  the  statute  of  Eliza- 
beth. Again  he  says,  speaking  of  that  statute:  **  I  believe  the 
expression  *  charitable  purposes,'  as  used  in  this  court,  has  been 
applied  to  many  acts  described  in  that  statute,  and  analogous  to 
those,  not  because  they  can  with  propriety  be  called  charitable, 
but  as  that  denomination  is,  by  the  statute,  given  to  all  the  pur- 
poses described." 

Now,  there  were  many  other  uses  for  benevolent  purposes 
which,  independently  of  the  statute,  would  have  commended 
themselves  to  the  favor  of  the  court  as  strongly  as  those  enu- 
merated in  it.  If,  then,  the  peculiar  law  of  charities  existed  at 
common  law  prior  to  the  statute,  how  did  it  happen  that  it  was 
confined  in  its  application  to  the  particular  uses  there  specified? 
This  restriction  is  perfectly  in  accordance  with  the  supposition 
that  the  law  was  founded  upon  the  statute,  but  somewhat  diffi- 
cult of  explanation  upon  any  other  theory. 

In  my  reference  to  authorities  I  have  confined  myself  mainly 
to  those  which  were  either  contemporary  vri th  the  statute  of 
Elizabeth,  or  immediately  prior  or  subsequent  thereto,  because 
I  hold  it  to  be  clear  that  Lord  Ellesmere,  Sir  Edward  Coke,  Sir 
John  Popham,  and  other  eminent  lawyers  of  that  period  must 
have  better  understood  the  state  of  the  law  in  their  own  times, 
and  the  effect  and  object  of  a  statute  just  then  passed,  than  any 
lawyers,  however  distinguished,  who  lived  a  century  and  a  half 
afterwards.  The  language  of  Lord  Hardwicke  in  Corporation 
of  Barford  v.  Lenthall,  2  Atk.  551,  shows  how  liable  we  are  to 
be  misled  by  the  modern  cases.  He  says:  **The  courts  have 
mixed  the  jurisdiction  of  bringing  information  in  the  name  of 
the  attorney  general  with  the  jurisdiction  given  them  under  the 
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statute,  and  proceed  either  way,  according  to  their  discretion/' 
It  is  entirely  hopeless,  therefore,  to  attempt  to  ascertain  the  ex- 
tent of  the  original  jurisdiction  of  the  court,  unless  attention 
is  principally  confined  to  a  period  anterior  to  this  commingling 
of  jurisdictions.  For  similar  reasons,  I  have  omitted  to  refer  to 
the  American  cases,  which  are  in  conflict  with  each  other.  To 
ascertain  the  nature  of  charitable  uses,  we  must  look  to  the 
records,  in  which  alone  the  origin  and  history  of  those  uses  are 
to  be  found. 

It  follows  from  this  reasoning  that,  in  determining  the  extent 
of  the  jurisdiction  of  the  courts  of  this  state  over  charitable 
trusts,  we  are  to  look  to  the  jurisdiction  exercised  by  the  court 
of  chancery  in  England  oyer  trusts  in  general.  It  haiing  been 
held  by  this  court  in  the  case  of  Williams  v.  Williams,  8  N.  Y. 
525,  that  trusts  for  religious  and  charitable  purposes  are  not 
within  our  statute  of  uses  and  trusts,  or  that  concerning  the 
creation  of  perpetuities,  we  are  without  any  restrictions  upon 
this  class  of  trusts,  excejpt  those  which  are  deriyed  from  the 
rules  and  principles  of  the  common  law.  We  are  to  look, 
therefore,  to  those  principles  to  determine  the  yalidity  of  this 
devise.  As  charitable  uses,  like  all  other  uses,  comprise  a  trust 
as  well  as  a  use,  it  is  obvious  that  they  are  liable  at  common 
law  to  two  classes  of  defects;  one  affecting  the  trust,  and  the 
oiher  the  use.  To  constitute  a  valid  use,  there  must  be,  in.all 
cases:  1.  A  trustee  legally  competent  to  take  and  hold  the 
property;  and  2.  A  use  for  some  purpose  clearly  defined. 

Now,  if  it  be  admitted  that  the  court  of  chancery  in  Eng- 
land, in  its  anxiety  to  support  uses  deemed  specially  merito- 
rious, had,  independently  of  the  statute  of  Elizabeth,  somewhat 
relaxed  the  rigid  rules  of  the  common  law  in  regard  to  the  cer- 
tainty required  in  the  specification  of  the  use,  there  is  still  no 
evidence  that  it  ever  assumed  to  dispense  vnth  that  rule  which 
required  that  there  should  in  all  cases  be  a  competent  trustee 
of  the  fund. 

It  is  true  that  where  trustees  capable  of  taking  the  legal 
estate  were  originally  appointed,  so  that  a  valid  use  vfas  in  the 
first  instance  raised,  and  the 'case  was  thus  brought  vnthin  the 
jurisdiction  of  the  court  of  chancery,  that  court  would  not  after- 
wards suffer  the  use  to  fail,  but  would  supply  any  defect  which 
might  arise  in  consequence  of  the  death  or  disability  of  the 
trustees  by  appointing  new  trustees  in  their  place;  but  when  no 
competent  trustees  were  in  the  first  instance  appointed,  so  that 
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no  legal  estate  ever  vested,  of  course  no  use  was  raised,  and  the 
court  of  chancery  acquired  no  jurisdiction  of  the  case. 

The  want  of  a  competent  trustee  is  precisely  that  which  dis- 
tinguishes this  case  from  that  of  Williams  v.  Williams,  8  N.  Y. 
625,  decided  by  this  court.  In  that  case,  the  disputed  legacies 
were  given  to  the  trustees  of  an  incorporated  society,  and  to 
three  individuals  by  name.  This  circumstance  is  referred  to 
and  relied  upon  by  the  court.  Denio,  J.,  says:  **  There  is  here 
a  good  trustee  to  take  the  funds  in  the  first  instance;  and  a 
succession  of  trustees  may  be  provided  by  the  court,  by  new 
appointment  as  often  as  circumstances  may  require.  The  trust 
is  for  the  education  of  the  children  of  the  poor,  at  a  particular 
institution  of  learning,  which  I  presume  to  be  an  incorporated 
academy,  and  a  rule  of  readx  application  is  given  for  selecting 
the  objects  of  the  testator's  bounty."  No  inference  can  be 
drawn  irom  the  decision  in  that  case  tiiat  the  court  would  have 
supported  the  l^;acy  if  given  to  a  voluntary  unincorporated 
society. 

TTe  have  one  direct  authority  occurring  just  about  the  time 
when  the  statute  of  Elizabeth  was  passed,  showing  that  a  chari- 
table devise  to  persons  unincoporated  could  not  then  be  sus- 
tained. I  refer  to  the  case  of  Mayor  efc.  of  Beading  v.  Lane, 
Duke  on  Charitable  Uses,  81.  There  a  devise  was  made  to  **  the 
poor  people  maintained  in  the  hospital  of  St.  Lawrence,  in 
Reading,  forever."  No  designation  of  any  unincorporated  body 
could  be  more  definite  than  this;  and  yet  it  was  conceded  that 
they  could  not  take.  The  devise,  however,  was  sustained  as  a 
good  devise  to  the  mayor  and  burgesses  who  were  a  corporation, 
and  authorized  to  take  lands  in  mortmain. 

There  is  little  in  the  history  of  charitable  uses  in  England  to 
encourage  the  courts  of  this  country  in  violating  the  ordinary 
rules  of  law  in  their  efforts  to  sustain  a  particular  class  of  trustc. 
All  partial  legislation  and  strained  judicial  construction  in  favor 
of  particular  interests  tend  to  disturb  that  social  equality  which 
general  and  uniform  laws,  operating  in  connection  with  the 
natural  impulses  of  men,  are  calculated  to  produce.  Thus  the 
law  of  charitable  uses  in  England  found  its  appropriate /na/e  in 
the  statute  of  9  Geo.  11.,  c.  36,  which  cut  off  all  such  uses,  if 
charged  in  anyway  upon  lands,  unless  created  by  deed,  twelve 
months  before  the  death  of  the  donor.  The  preamble  to  that 
statute  is  as  follows:  "Whereas  gifts  or  alienations  of  land, 
tenements^  or  hereditaments  in  mortmain  are  prohibited  or 
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restrained  by  IVIagna  Charta  and  divers  other  wbolesome  laws 
as  prejudicial  to  and  against  the  common  utility,  nevertheless 
this  public  mischief  has  of  late  greatly  increased,  by  means  of 
large  and  improvident  alienations  or  dispositions  made  by  lan- 
guishing or  dying  persons,  or  by  other  persons,  to  uses  called 
charitable  uses,  to  take  place  after  their  deaths,  to  the  disherison 
of  their  lawful  heirs:  for  remedy  whereof  be  it  enacted,"  etc. 

We  may  look  for  legislation  of  the  same  stringent  character 
here,  if  our  courts  follow  the  example  of  the  English  chancel- 
lors in  applying  a  peculiar  and  partial  system  of  rules  to  the 
support  of  charitable  gifts.  My  convictions  are  decidedly  against 
both  the  policy  and  legality  of  such  a  course;  and  I  am  con- 
strained, therefore,  to  hold  that  a  devise  to  an  unincorporsd^d 
missionary  society  is  void. 

To  avoid  misapprehension,  it  may  be  proper  to  add,  that  noth- 
ing which  has  been  said  is  intended  to  deny  the  power  of  courts 
of  equity  in  this  state  to  enforce  the  execution  of  trusts  created 
for  public  and  charitable  purposes,  in  cases  where  the  fund  is 
given  to  a  trustee  competent  to  take,  and  where  the  charitable 
use  is  so  far  defined  as  to  be  capable  of  being  specifically  exe- 
cuted by  the  authority  of  the  court,  even  although  no  certain 
beneficiary  other  than  the  public  at  large  may  be  designated. 
For  example,  devises  or  bequests  to  trustees  for  the  purpose  of 
founding  a  public  library,  a  school,  a  hospital,  or  the  like,  create 
legal  and  valid  trusts.  This  is  precisely  the  class  of  trusts,  as 
already  shown,  which  gave  rise  both  to  informations  in  chancery, 
in  the  name  of  the  attorney  general,  and  to  the  statute  of  43 
Eliz.  The  remedy  afforded  by  the  statute  has  no  applica- 
tion in  this  state;  but  the  remedy  by  information,  so  far  as  it 
was  a  common-law  remedy,  is  as  available  here  as  in  England, 
although  it  must  undoubtedly  be  modified  so  as  to  conform  to 
our  different  modes  of  proceeding.  Informations  have  been  said 
to  be  a  prerogative  remedy,  and  it  is  true  that  the  jurisdiction 
exercised  upon  them  was  in  some  degree  strengthened  and  ex- 
tended by  a  resort  to  the  royal  prerogative;  but  it  is  neverthe- 
less plain  that  such  informations  were  the  natural  result  of  the 
application  of  common- law  principles  and  forms  of  proceeding 
to  those  particular  cases,  and  that  they  could  be  and  were  sus- 
tained independently  of  prerogative.  Here  this  remedy  must 
assume  the  form  of  an  ordinary  suit  in  the  name  of  the  attorney 
general,  or  perhaps  of  the  people  of  tbe  state,  and  would  be 
limited  in  its  scope  by  the  principles  of  the  common  law.    I  see 
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no  reason  why,  to  this  extent,  it  may  not  be  administered  by  our 
courts. 

The  judgment  of  the  supreme  court  in  this  case  should  be 
affirmed. 

Denio,  C.  J.  Assuming  that  the  unincorporated  society  which 
existed  at  the  time  of  the  execution  of  the  will  in  question,  and 
which  was  subsequently  incorporated,  is  sufficiently  pointed  out 
by  the  description  in  the  will  to  enable  us  to  say  that  it  is  the 
body  intended  by  the  testator,  it  becomes  necessary  to  inquire 
whether  the  trust  is  one  which  can  be  executed  by  the  court  as 
a  charitable  use.  The  testator  is  presumed  to  have  intended  to 
appropriate  the  fund  for  the  advancement  of  the  objects  which 
the  society  was  formed  to  promote.  It  is  shown  that  the  cor- 
poration, which  is  the  appellant  in  this  case,  is  identical  in  its 
purposes  with  the  voluntary  association  which  was  absorbed  by 
the  act  of  incorporation.  These  purposes,  as  expressed  in  the 
act  of  incorporation,  are  "  to  diffuse  more  generally  the  bless- 
ings of  education,  civilization,  and  Christianity  throughout  the 
United  States  and  elsewhere."  Trusts  in  favor  of  education  and 
religion  have  always  been  considered  charitable  uses.  They 
are  expressly  mentioned  in  the  statute  of  43  Eliz.,  which,  in 
regard  to  the  definition  of  charities,  was  declaratory  of  the  com- 
mon law.  But  the  advancement  of  civilization  generally  is  not 
classed  among  charities  in  the  statute,  and  I  have  not  been  able 
to  find  an  adjudged  case  in  which  it  has  been  held  to  fall  within 
the  legal  notion  of  charity.  The  term  undoubtedly  includes 
instruction  in  learning  and  the  arts,  but  it  embraces  much  more. 
It  includes  all  those  improvements  in  individual,  social,  and  po- 
htical  life  which  tend  to  meliorate  the  condition  of  men.  A 
more  general  term  could  scarcely  be  chosen.  In  cases  where 
there  is  a  trust  annexed  to  a  bequest,  but  it  is  not  such  a  trtist 
as  the  court  can  execute  as  a  charitable  gift,  the  beneficial  inter- 
est belongs  to  the  next  of  kin:  Fowler  v.  Garlike,  1  Buss.  &  M. 
232.  In  Browne  v.  Yeall,  referred  to  in  7  Ves.  50,  note,  personal 
estate  was  given  by  will  to  trustees,  to  be  from  time  to  time  for- 
ever applied  *'  to  the  purchasing  of  such  books  as  by  a  proper 
disposition  of  them  under  the  following  directions  might  have 
a  tendency  to  promote  the  interests  of  virtue  and  religion  and 
the  happiness  of  mankind;  the  same  to  be  disposed  of  in  Great 
Britain  or  in  any  other  part  of  the  British  dominions;  this  char- 
itable design  to  be  executed  by  and  under  the  direction  and 
superin tendency  of  such  persons  and  under  such  rules  and  reg- 
ulations as  under  any  decree  or  order  of  the  high  court  of  chan- 
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eery  shall  from  time  to  tiine  be  directed  in  that  behalf."    liord 
Thurlow  held  that  it  was  not  a  trust  which  the  court  could  exe- 
cute, and  that  the  next  of  kin  were  entitled  to  the  fund.     In 
Morice  v.  BiOiop  of  Durham,  9  Ves.  399,  S.  C,  10  Id.  521,  a 
testator  had  bequeathed  all  his  personal  estate  to  the  bishop  of 
Durham,  upon  trust,  after  the  payment  of  debts  and  legacies, 
to  dispose  of  the  residue  to  such  objects  of  benevolence  and 
liberality  as  the  bishop  in  his  own  discretion  should  most  ap- 
prove of.     The  master  of  the  rolls,  Sir  William  Grant,  was  of 
opinion  that  the  trust  could  be  completely  executed  without  be- 
stowing any  part  of  the  residue  upon  purposes  strictly  charita- 
ble, and  that  it  could  not  therefore  be  said  that  the  fund  was 
given  to  charitable  purposes;  and  as  the  trust  was  too  indefinite 
to  be  disposed  of  for  any  other  purpose,  it  was  held  that  the 
fund  should  be  disposed  of  among  the  next  of  kin  of  the  testa- 
trix.    This  decree  was  affirmed  by  Lord  Eldon.    In  the  course 
of  the  opinion  the  lord  chancellor  remarked  that  it  was  not  con- 
tended, and  that  it  was  not  necessary  to  support  the  decree  to 
contend,  that  the  trustee  might  not,  consistently  with  the  inten- 
tion, have  devoted  every  shilling  to  uses  in  that  sense  charitable. 
But  the  true  question,  he  said,  was  whether  he  might  not 
equally,  according  to  the  intention,  have  devoted  the  whole  to 
purposes  benevolent  and  liberal,  and  yet  not  within  the  mean- 
ing of  charitable  purposes  as  understood  by  the  court.     If  he 
could  do  so,  and  it  was  his  opinion  that  he  might,  he  could  not 
be  called  to  account  for  maladministration.     He  therefore  held 
that  the  court  could  not  decree  the  execution  of  the  trust.     In 
the  case  before  the  court,  the  legatees  might  expend  the  fund 
for  purposes  promotive  of  universal  civilization,  which   stfll 
would  not  be  charitable  objects  in  the  understanding  of  the 
law. 

This  being,  therefore,  clearly  a  case  in  which  the  law  of  char- 
itable uses  does  not  aid  the  bequest,  and  does  not  in  truth  in  any 
way  apply,  we  are  not  called  upon,  or,  in  my  judgment,  at 
liberty  to  review,  the  cases  which  have  been  determined  upon 
that  branch  of  the  law.  The  case  is  submitted  to  us  without 
argument,  upon  written  points,  which  assume  that  the  case  of 
Williams  v.  Williams,  lately  decided  in  this  court,  lays  down  the 
law  as  held  in  this  court  in  regard  to  charitable  trusts:  8  N.  T. 
624.  It  has  long  been  a  subject  of  dispute  in  the  courts  of  this 
country  whether  the  peculiar  jurisdiction  of  equity  in  respect  to 
charities  originated  in  the  statute  of  charitable  uses.  If  it  did, 
it  was  abrogated  when  that  statute  was  repealed.    If  it  was  a 
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portion  of  the  jurisdiction  of  the  English  court  of  chancery, 
independently  of  that  statute,  it  is  in  force  in  this  state,  accord- 
ing to  the  constitution,  and  to  be  enforced  by  the  courts  until 
repealed  or  modified  by  the  legislature.  So  far  as  this  court  is 
concerned,  the  question  has  been  settled  in  favor  of  the  jurisdic- 
tion in  the  case  just  referred  to.  It  is  no  doubt  competent  for 
us  to  re-examine  that  judgment,  though  for  obvious  reasons  we 
ought  to  be  reluctant  to  disturb  a  decision  deliberately  made 
here;  and  we  should  not  do  it  except  in  rare  and  exceptional 
cases.  Our  judgments  are  precedents  for  the  courts  of  original 
jurisdiction,  and  they  are,  moreover,  evidence  of  the  law  upon 
which  the  citizens  of  the  state  are  accustomed  to  act,  and  upon 
which  they  ought  to  be  allowed  to  act  safely.  A  question  upon 
which  so  much  may  be  said  upon  both  sides,  and  upon  which 
60  much  argument  has  been  expended,  should  be  considered  as 
at  rest  when  it  has  been  determined  in  this  court.  It  is  the 
more  necessary  to  adhere  to  this  principle  when  we  take  into 
consideration  the  constitution  of  the  court.  A  change  of  one 
balf  or  of  a  greater  number  of  the  judges  takes  place  annually, 
and  if  the  rule  be  established  that  every  judgment  which  we 
give  is  open  to  reinvestigation  upon  any  change  of  the  members 
of  the  court,  the  legal  rules  upon  which  the  community  are  to 
act  will  be  subject  to  continual  fluctuations,  and  nothing  can  be 
considered  as  settled;  and  whenever  it  is  proper  to  review  one 
of  our  own  decisions,  it  should  be  done  in  a  case  where  the 
same  question  again  arises,  and  has  been  presented,  at  least,  if 
not  argued  by  counsel. 
I  am  in  favor  of  affirmance  for  the  reasons  which  I  have  stated. 

A.  S.  Johnson,  T.  A.  Johhson,  Hubbard,  and  Wright,  JJ., 
concurred  in  the  opinion  delivered  by  Selden,  J. ,  and  were  in 
favor  of  affirming  the  judgment  of  the  supreme  court  for  the 
reasons  therein  stated. 

They,  the  four  judges  above  named,  with  Denio,  C.  J.,  and 
CoMSTOCK,  J.,  were  of  opinion  that  the  judgment  should  be 
affirmed  on  the  ground  that  the  object  of  the  charity  was  not 
sufficiently  defined  by  the  terms  of  the  will.  Selden,  J.,  ex- 
pressed no  opinion  as  to  this  last  proposition,  and  Comstock,  J., 
none  as  to  the  questions  discussed  in  the  opinion  of  Selden,  J. 

Mitchell,  J. ,  dissented,  and  was  of  the  opinion  that  the  judg- 
ment of  the  supreme  court  should  be  reversed,  and  the  decree 
made  by  the  surrogate  affirmed. 

Judgment  affirmed. 
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Charitable  Uses,  and  Devises  thebrto.— This  subject  is  discussed  at 
considerable  length  in  the  note  to  JOashieU  v.  AUomty  Cftneral^  9  Am.  Dec. 
583.  See  also  Urmty'a  Ex'rs  v.  Wooden,  59  Id.  615,  and  cases  collected 
in  the  note  thereto.  If  a  trust  is  not  certain  and  definite,  it  must  fail,  but  a 
devise  of  property  to  executors,  '*to  be  divided  among  such  Roman  Catholic 
charities,  schools,  or  churches  in  the  city  of  New  York  as  the  majority  of  the 
executors  may  think  proper,"  is  not  void  for  uncertainty:  Power  v.  Cassidy^ 
16  Hun,  296;  S.  C,  54  How.  Pr.  6;  affirmed  in  S.  C,  79  N.  Y.  613.  But  a 
devise  of  property  *'to  be  distributed  to  the  poor  of  St.  Peter's  Church,"  is 
void  for  uncertainty:  Flanof/an  v.  Flanagan,  8  Abb.  N.  C.  415.  So,  a  be- 
quest to  **  the  orthodox  protestant  clergymen  of  Delphi,  and  their  succes- 
sors, to  be  expended  in  the  education  of  colored  children: "  Orimea's  Ex'ra  ▼. 
Harmon,  35  lod.  205,  all  citing  the  principal  case.  So  it  is  cited  on  the  same 
point  in  Phelps  v.  Phelps,  28  Barb.  150,  where  certain  religious  and  charita- 
ble legacies  were  held  valid,  in  accordance  with  its  doctrine.  The  rule  is  well 
settled,  that  when  a  gift  of  this  nature  is  capable  of  being  executed  by  a  judi- 
cial decree  there  is  no  reason  why  a  court  should  not  execute  it:  Power  v. 
Cassidy,  79  N.  Y.  613.  In  OHmea'a  Ex'rs  v.  Harmon,  35  Ind.  205,  it  is  said 
that  *'a  charitable  donation,  precise  and  definite  in  its  purpose,  void  at  law 
because  the  beneficiaries  are  unascertained,  may  be  maintained  if  there  be  a 
competent  trustee  to  take  the  fund  and  effectuate  the  charity.  If  there  be 
no  such  trustee,  it  fails,  and  the  heir  or  next  of  kin  is  entitled;"  citing  the 
principal  case  and  others.  The  rule  is,  that  to  constitute  a  valid  charita- 
ble use,  there  must  be:  1.  A  competent  trustee;  and  2.  A  use  for  some 
purpose  clearly  defined:  Sherwood  v.  American  Bible  Society,  1  Keyes,  507, 
also  citing  the  principal  case.  That  the  trust  cannot  be  executed,  and  the 
bequest  or  devise  does  not  vest,  where  there  is  no  trustee  competent  to  take 
in  such  a  case,  is  a  x)oint  to  which  the  cose  is  cited  in  Attorney  General  v. 
Reformed  Protestant  Dutch  Church,  33  Barb.  314  (in  the  opinion  of  the  court 
below);  Boyce  v.  St,  Lonis,  29  Id.  656;  S.  C,  18  How.  Pr.  132;  Downing  v. 
Marshall,  23  Id.  15;  In  re  Trustees  of  New  York  etc.  School,  31  N.  Y.  589. 
Downing  v.  Marshall,  supra,  was  a  case  of  a  devise  to  a  corporation  prohib- 
ited by  statute  from  taking  a  devise;  and  Boyce  y.  St,  Louis,  supra,  was  a 
case  of  a  devise  of  realty  to  a  city  in  another  state.  If  there  is  a  competent 
trustee,  although  there  is  no  ascertained  or  ascertainable  beneficiary,  it  is 
said  in  Ooddard  v.  Pomeroy,  36  Barb.  555,  citing  Ouxns  v.  Missionary  So- 
ciety etc.,  that  a  gift  to  a  chanty  will  be  sustained  if  the  charitable  use  is  so 
clearly  and  certainly  defined  as  to  be  capable  of  being  specifically  enforced  as 
intended  by  the  donor.  But  on  this  point  it  is  said  in  Levy  v.  Levy,  33  N. 
Y.  102:  **The  learned  judge  who  prepared  the  leading  opinion  in  Ourens  v. 
Missionary  Soc,  of  M,  E.  Church,  14  N.  Y.  586,  was  certainly  mistaken  in 
conceding  that,  at  common  law,  a  limitation,  with  a  timstee  named,  for  a 
definite  purpose,  was  maintainable,  although  there  was  no  ascertained  benefit 
ciary.  It  was  a  mere  dictum,  which  would  uphold  almost  all  conceivable 
trusts,  unnecessary  to  the  decision  of  the  case,  not  having  the  concurrence  of 
the  court,  and  without  any  authority  cited  in  support  of  it,  but  in  opposition 
to  the  whole  current  of  authority."  The  principal  case  is  referred  to,  with 
others,  in  Heiss  v.  Murphey,  40  Wis.  20,  as  an  authority  upon  this  subject, 
and  the  court  say  that  while  there  are  doubtless  cases  in  which  **  vague  and 
uncertain"  bequests  to  charity  have  been  sustained,  '* these  cases  mainly  rest 
upon  the  doctrine  of  cy  pres,  which  is  a  doctrine  of  prerogative  or  soTereign 
function,  and  not  strictly  a  judicial  power." 
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The  case  is  cited  also  to  the  foDowing  points  relatiDg  to  this  subject:  De- 
vises to  charitable  uses  have  often  been  held  valid  by  the  New  York  court  of 
appeals,  notwithstanding  objections  that  they  tended  to  create  perpetuities, 
and  were  not  authorized  by  the  statutes  of  that  state:  Levy  v.  Levy,  40  Barb. 
625.  A  trust  in  personalty  which  is  not  in  conflict  with  the  statute  regulat- 
ing the  accumulation  of  interest  and  protecting  the  suspension  of  abeoluto 
ownership  in  property  of  that  character,  is  valid  when  the  trustee  is  compe- 
tent to  take,  and  a  trust  is  for  a  lawful  purpose  well  defined,  so  as  to  be  capa- 
ble of  being  specifically  executed  by  the  court:  Holme»  v.  ifcod,  52  N.  Y. 
844.  The  English  law  of  charitable  uses  is  derived  from  the  jurisdiction  of 
the  court  of  chancery  over  trusts,  from  the  prerogative  of  the  crown  and  from 
the  statute  of  43  Eliz.:  Beekman  v.  Bonser,  23  Id.  307.  And  the  jurisdic- 
tion of  the  New  York  supreme  court  over  trusts  for  such  purposes  is  identical 
with  that  of  the  English  court  of  chancery  over  trusts  in  general:  Beebnan  v. 
People,  27  Barb.  283.  See  generally,  as  to  the  jurisdiction  of  courts  of  chan- 
ceiy  over  charitable  trusts,  Urmey'a  ExWs  v.  Wooden,  69  Am.  Dec.  615,  and 
cases  collected  in  the  note  thereto.  The  case  is  also  cited  as  an  approved  au- 
thority upon  the  question  whether  or  not  the  law  of  charities  is  derived  from 
the  statute  of  43  Eliz.,  above  mentioned,  in  Ruth  v.  Oherhrunner,  40  Wis.  236, 
257;  and  Gr%mt6*$  Ex'rs  t.  Harmon,  35  lud.  245. 

Devises  and  Bequests  to  Unincorpobated  Societies  for  charitable  or 
other  uses:  See  Melntire  v.  Zanesville  etc.  Co,,  34  Am.  Dec.  436;  Burbank  v. 
Whitney,  35  Id.  312;  Zimmerman  v.  Anders,  40  Id.  552;  Bridges  v.  Pleasants, 
44  Id.  94,  and  notes.  That  such  devises  and  bequests  are  void  for  waut  of 
capacity  to  take  is  a  point  to  which  the  principal  case  is  cited  in  Lvtheran  He. 
Church  V.  Mook,  4  Redf.  515;  Chamberlain  v.  Chamberlain,  3Lans.  368;  In  r*i 
Boman  Catholic  Soc,  4  Id.  16;  WhiU  v.  Howard,  52  Barb.  308;  First  Presby- 
terian Soc,  V.  Bowen,  21  Hun,  390;  McKeon  v.  Kearney,  57  How.  Pr.  333; 
BdU  V.  BeUs,  Id.  355,  note;  Downing  v.  Marshall,  23  N.  Y.  382,  all  of  which 
were  cases  of  religious  or  charitable  bequests.  In  Estate  of  THcknor,  13  Mich. 
65,  it  is  held  that  a  bequest  of  personalty  to  an  unincorporated  society  not 
upon  any  permanent  trust  is  valid,  and  Campbell,  J.,  says:  "Bat  there  is 
very  little  authority  for  the  claim  that  an  unincorporated  body  of  persons  may 
not  take  an  unconditional  bequest  of  personalty  not  charged  with  any  i>cr- 
manent  trust.  It  is  said,  indeed,  in  Owens  v.  Missionary  Society  of  J/.  E, 
Chitrch,  14  N.  Y.  380,  that  *  nothing  is  better  settled  than  that  a  devise  or 
bequest  to  an  unincorporated  association  is,  in  general,  void  as  well  iu 
equity  as  at  law,*  and  upon  this  remark,  without  further  reasoning,  it  was 
held  in  that  case  that  without  the  interposition  of  some  charitable  use,  which 
might  give  a  ground  for  the  peculiar  interposition  of  the  chancety  jurisdic- 
tion over  charities,  a  bequest  to  such  a  society  was  void.  But  the  authorities 
referred  to  as  sustaining  this  dictum  all  related  to  devises  or  permanent 
trusts.  Nor  have  we  been  able  to  discover  any  authority  giving  color  to  such 
a  sweeping  assertion." 
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Davis  v.  Mayor  etc.  of  New  York. 

[U  New  To&k  (4  Esbkak),  606.] 

City  qannot  Autuobizb  Laying  Railroad  in  Stbeet,  to  be  operated  for 
private  gain,  without  express  statutory  power. 

Amendment  Purporting  to  Bring  in  New  Plaintiff  (here  the  attorney 
general)  in  place  of  an  individual  who  began  the  suit,  but  has  been  judi- 
cially found  not  to  have  a  right  of  action^  is  not  authorized  by  New  York 
code  of  procedure. 

Suit  to  Enjoin  Construction  of  Railroad  along  City  Strxet  can- 
not be  maintained  by  one  who  does  not  own  real  property  on  the  street, 
to  which  the  proposed  railroad  will  be  specially  injurious;  that  he  is  a 
resident  and  tax-payer  in  the  city  does  not  give  him  a  right  of  action. 

Appeal  to  review  decisions  of  the  New  York  superior  comt* 
The  action  was  originally  brought  by  Thomas  E.  Davis  and 
Courtlandt  Palmer,  to  restrain  the  construction  of  a  railroad 
which  the  common  council  of  New  York  city  had  authorized,  or 
were  about  to  authorize,  Jacob  Sharpe  and  others  associated  with 
him  to  construct  along  Broadway  in  the  city.  The  complainants 
objected  to  the  proposed  road  as  likely  to  prove  a  nuisance,  etc., 
as  appears  in  the  opinion.  It  appeared,  however,  that  complain- 
ants  had  no  interest  in  lands  which  would  be  specially  affected, 
injuriously,  by  the  railroad  if  constructed;  but  sued  only  as  resi- 
dents and  tax-payers;  and  the  court  below  held  that  this  interest 
was  not  sufficient  to  warrant  them  in  suing;  that  the  attorney 
general  was  the  proper  representative  of  the  general  interests  of 
residents  and  tax-payers;  and  that  the  code  of  procedure  author- 
ized an  amendment  bringing  him  in;  which  was  ordered.  In 
the  suit  as  prosecuted  by  him,  the  court  further  held  the  grant 
of  the  franchise  to  lay  tracks  on  Broadway  void:  See  2  Duer, 
C63;  3  Id.  119.  The  appeal  sought  a  revision  of  these  deda- 
ions. 

David  Dudley  Field,  for  the  appellants^ 

John  Van  Buren  and  Samuel  Beardsley,  for  the  respondents. 

By  Court,  Denio,  C.  J.  The  question  whether  the  railway 
proposed  to  be  constructed  in  Broadway  would  be  a  public  nui- 
sance arose  upon  the  pleadings,  and  it  was  a  question  of  law. 
The  width  of  the  street  and  of  the  contemplated  railway,  its 
position  relatively  to  the  surface  of  the  pavement,  the  length  of 
the  cars  to  be  used,  and  the  power  by  which  they  were  to  be 
moved,  with  the  character  of  the  street  as  a  crowded  thorough- 
fare extending  through  the  heart  of  a  populous  city,  were  facts 
about  which  there  was  no  material  disagreement  in  the  plead- 
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ings.  The  degree  of  incouvenience  which  the  railway  would  occa- 
sion to  persons  owning  or  occupying  property  on  the-street^  and 
the  advantage  and  accommodation  it  would  afford  to  the  whole 
community,  were,  if  material,  open  questions,  to  be  determined 
hy  the  evidence.  If  the  admissions  in  the  pleadings  showed 
tliat  the  railway,  if  constructed,  would  be  a  public  or  private 
nuisance,  neither  the  testimony  nor  the  finding  of  the  judge 
would  affect  the  legal  result  which  would  follow  from  these 
admissions.  The  questions  to  be  determined  are,  therefore, 
whether  the  defendants  had  acquired  a  lawful  right  to  construct 
the  railway,  and  if  they  had  not,  then  whether  what  they  avowed 
they  proposed  to  do  would,  in  point  of  law,  amount  to  the 
offense  of  nuisance.  If  the  transaction  between  the  corporation 
on  the  one  part,  and  Sharp  and  his  associates  on  the  other,  by 
whatever  name  it  may  be  called,  was  a  legal  act,  conferring  upon 
the  latter  the  rights  and  privileges  which  it  proposed  to  give 
them,  then  it  is  impossible  that  the  railway  should  have  been  a 
public  nuisance,  that  being  an  offense  which  cannot  be  predi- 
cated of  the  lawful  exercise  of  authority  upon  a  subject  to  which 
it  is  applicable.  It  is  therefore  necessary  to  inquire,  in  the 
first  place,  whether  the  common  council  had  power  to  authorize 
the  construction  and  establishment  of  the  railway,  according  to 
the  provisions  of  the  resolution. 

If  it  shall  appear  that  the  proceeding  was  unauthorized  and 
illegal,  then  it  wiU  become  important  to  ascertain  what  the  char- 
acter of  the  act  which  Sharp  and  his  associates  propose  to  per- 
form in  Broadway  would  be,  if  it  were  sought  to  be  done  by 
individuals  of  their  own  authority.  A  railroad  has  no  necessary 
relation  to  or  connection  with  a  common  highway  or  street.  It 
may  be  laid  along  the  surface  of  such  a  road  where  the  grade  will 
permit  it,  but  it  may  equally  well  run  through  the  country,  remote 
from  a  highway,  and  upon  a  level  graduated  for  the  purpose. 
"When  a  railroad  and  a  highway  coincide,  the  circumstance  is  sim- 
ply accidental.  They  are  separate  and  distinct  agencies  to  facili- 
tate passage  and  traffic,  differing  from  each  other  in  many  essential 
particulars.  The  object  of  a  highway  or  street  is  to  afford  to 
every  citizen  an  opportunity  to  pass  on  foot  or  with  his  horses 
and  carriages  from  one  Ipcality  to  another,  and  it  is  essential  to 
the  legal  idea  of  such  a  road  that  it  shall  be  conmion  to  all. 
Where  the  question  on  the  trial  of  an  indictment  was,  whether 
the  place  where  an  obstruction  had  been  put  was  a  highway. 
Sir  Matthew  Hale  said  that,  to  entitle  it  to  that  character,  it 
must  be  a  "way  for  all  travelers:"  AuidirCz  Casey  1  Vent  189. 
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*'  The  king's  highivay  "  is  defined  in  English  law  to  be  a  public 
passage  for  the  king  and  his  subjects,  and  thence  its  name  is 
derived;  and  the  test  whether  a  road  is  entitled  to  that  desig- 
nation is  to  inquire  whether  it  be  common  to  all  the  people: 
Wooliych  on  Ways,  3.  A  road  does  not  cease  to  be  a  highway  by 
being  subjected  to  the  control  of  a  turnpike  or  plank-road  corpo- 
ration, this  being  considered  as  a  method  of  keeping  it  in  repair, 
and  of  taxing  the  travel  upon  it  for  that  purpose:  Benedicts, 
Govt,  3  Barb.  469;  Commonwealth  v.  Wilkinson,  16  Pick.  175. 
Now,  a  railroad  does  not  facilitate  traveling  on  foot  or  on  horse- 
back, or  with  one's  own  carriages.  It  does  not  generally  admit 
of  those  methods  of  passage;  although,  where  the  railroad  car- 
riages are  not  moved  by  the  power  of  steam,  but  by  horses,  the 
tracks,  where  they  do  not  rise  above  the  street  level,  may  be 
safely  crossed,  and  to  a  limited  extent  may  be  used  for  passing 
lengthwise.  This  is,  however,  only  incidental,  and  not  a  neces- 
sary feature  of  a  railroad.  Those  who  use  a  railroad  for  its 
proper  purposes  do  not  travel  according  to  their  own  volition, 
but  are  transported  like  freight  or  baggage  by  the  proprietors 
of  the  road,  in  their  own  vehicles. 

But  the  feature  which  most  widely  distinguishes  a  railroad 
from  ordinary  highways  and  streets  is,  that  the  former  is  a  strict 
monopoly,  entirely  excluding  all  idea  of  competition.  A  trav- 
eler who  would  go  upon  a  nulroad  must  take  his  seat  in  the  car- 
nage of  the  proprietors,  and  pay  them  the  price  of  his  transpor- 
tation. The  nature  of  the  subject  requires  a  unity  of  control  and 
management,  which  precludes  the  existence  of  competing  car- 
riages. There  may  be  rival  roads,  but  there  can  be  no  rivalry 
on  the  same  road;  and  no  more  than  one  road  can  exist  in  Broad- 
way without  excluding  altogether  every  other  kind  of  travelings 
with  carriages.  We  may  be  allowed,  without  the  testimony 
of  witnesses,  to  know  enough  of  the  method  of  operating  rail- 
roads to  say  that  their  carriages  are  quite  unlike  the  vehicles  used 
on  other  roads.  They  are  necessarily  large  machines,  occupying 
the  space  which  would  be  required  for  several  carriages  of  any 
other  kind,  and  containing  passengers  enough  to  fill  a  great  many 
of  the  carriages  used  on  other  streets  or  roads.  I  have  mentioned 
these  particulars  which  distinguish  a  railroad  from  every  other 
species  of  way,  for  the  purpose  of  explaining  the  reason  why, 
in  my  judgment,  the  establishment  of  such  a  road  is  not  within 
the  jurisdiction  conferred  upon  the  corporation  of  New  York 
over  the  roads  and  streets  in  that  city.  The  power  of  the  cor- 
poration over  this  subject  is  necessarily  Tery  large.    It  may  lay 


Dec  1850.]    Davis  v.  Mayor  etc.  of  New  York.  189 

out,  open,  alter,  repair,  and  amend  and  regulate  streets,  lanes, 
alleys,  and  highways,  and  may  direct  the  draining,  pitching, 
and  paving  of  them;  and  moreover,  the  common  council  are 
commissioners  of  highways,  and  they  may  discontinue  and  close 
up  streets  in  the  manner  specified  in  the  act:  The  Montgomerie 
Charter,  Kent's  Charter,  15, 99,  and  note  31 ,  p.  235;  R.  L.  of  1813, 
sees.  193-197;  Laws  of  1818,  c.  213;  Laws  of  1824,  c.  49.  But 
this  power  relates  io  and  is  confined  to  streets,  lanes,  etc. ,  as 
such.  Everything  which  is  fairly  within  the  idea  of  regulating, 
altering,  repairing,  or  an^nding  the  streets,  with  a  view  to  their 
uses  and  purposes  as  streets,  may  be  exercised  by  the  corpora- 
tion, but  the  converting  of  a  street  or  a  part  of  a  street  into  a 
new  piece  of  machinery  for  transporting  persons  with  which  the 
existence  of  a  street  has  no  natural  or  necessary  connection,  is 
not,  in  my  judgment,  at  all  within  the  purview  of  the  charter 
and  acts  of  the  legislature  to  which  I  have  referred.  If  an  ex- 
isting street  can  be  converted  into  a  railway,  I  see  no  reason  why 
the  corporation  cannot  authorize  the  laying  out  of  a  railroad 
where  at  present  no  street  exists.  They  have  as  ample  power 
to  lay  out  and  establish  streets  as  to  alter  and  amend  them; 
and  if  they  can  consider  a  railway  as  falling  within  the  legal 
notion  of  a  street,  the  power  extends  as  well  to  the  laying  out 
of  new  railroads  as  to  changing  the  present  streets  into  rail- 
roads. They  can  exercise  the*  right  of  eminent  domain  in  the 
opening  of  new  streets,  and  if  a  railroad  is  only  an  improved  spe- 
ciegof  street,  the  power  could  be  rightfully  applied  in  construct- 
ing a  railroad  whenever  it  might  be  considered  that  the  public 
good  would  be  promoted  by  it.  I  have  examined  with  respect- 
ful attention  the  several  cases  in  which  the  power  which  I  have 
been  examining  is  claimed  to  have  been  expressly  or  impliedly 
affirmed.  They  are,  without  exception,  cases  in  which  the  right 
to  establish  the  railroad  at  the  places  where  it  was  proposed  to 
be  constructed  had  been  granted,  mediately  or  immediately,  by 
the  legislature.  In  some  of  them,  it  is  true,  the  right  was 
challenged  on  the  ground  that  compensation  had  not  been  pro- 
vided for  the  taking  of  or  the  injury  to  private  property,  and 
the  exception  in  that  respect  was  not  allowed:  Lexington  S 
Ohio  i?.  B.  V.  Applegate,  8  Dana,  289;  Hamilton  v.  New  York  S 
Earlem  R,  B.  Co.,  9  Paige,  171;  Drake  v.  Hudson  River  R.  R. 
Co.,  7  Barb.  508;  Plant  v.  Long  Hand  R.  R.  Co.,  10  Id.  26; 
Adams  v.  Saratoga  etc.  R.  R.  Co.,  11  Id.  414;  MiUiau  v.  Sharp, 
15  Id.  193;  S.  C,  17  Id.  437;  Stuyvesant  v.  Fearsall  15  Id.  244; 
Chapman  v.  AWany  db  Schenectady  R.  R.  Co.,  10  Id.  360;  M^ 
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Hams  V.  K  Y.  Ceniral  R,  R,  Co,,  18  Id.  222,  now  trader  review 
in  this  court.  In  none  of  these  adjudications,  with  the  excep- 
tion of  the  one  in  the  court  of  appeals  of  Kentucky,  has  the 
position  which  I  am  opposing  been  affirmed  in  a  case  requiring 
its  determination,  though  it  is  true  in  several  other  cases,  as  in 
Drake  v.  Hudson  River  R,  R.  Co. ,  supra,  and  in  Adams  v.  Sara- 
toga R,  R,  Co. ,  supra,  the  position  has  been  stated  as  contended 
for  by  the  defendants'  counsel  in  this  case,  and  in  others  it  has 
been  assumed  to  be  the  law. 

It  has  been  laid  down  in  the  case  in  Kentucky^  and  in  WU- 
liams  V.  New  York  Central  Railroad  Company,  supra,  it  may  be 
said  to  have  been  decided  by  the  supreme  court  of  this  state, 
that  the  laying  of  a  railroad  in  a  street  or  highway  is  only  a 
new  and  improved  method  of  making  use  of  the  public  easement 
over  lands  dedicated  or  appropriated,  pursuant  to  law  for  a 
street  or  highway.  This  doctrine  has  been  predicated  of  what 
is  truly  said  to  be  the  plastic  and  accommodating  nature  of  the 
common  law.  That  system  of  jurisprudence  is,  no  doubt,  a  code 
of  principles,  as  distinguished  from  one  of  positive  and  arbi- 
trary prescriptions;  and  where  a  doctrine  of  common  law  can, 
without  violence,  be  applied  to  a  state  of  things  brought  into 
existence  by  the  change  of  times  or  the  progress  of  civilization, 
it  may  often  be  properly  applied,  though  the  facts  are  circum- 
stantially different  from  those  which  existed  when  the  rule  was 
originally  established.  But  the  difference  between  a  highway 
in  the  country,  or  a  street  in  a  city  or  village,  and  the  modem 
contrivance  of  transporting  persons  by  railroad  cars  running 
upon  a  grooved  iron  track,  is,  in  my  judgment,  radical  in  its 
nature,  and  is  not  capable  of  being  subjected  to  the  same  legal 
rules.  The  legislature  appears  to  have  taken  the  same  view  of 
the  subject  which  I  entertain,  for  whenever  it  has  been  con- 
sidered necessary  or  proper  to  allow  a  highway  or  street  to  be  used 
to  any  extent  for  the  pui-pose  of  a  railroad,  the  right  has  been 
conferred  in  express  terms.  The  first  railroad  company  chartered 
in  this  state  was  the  Mohawk  and  Hudson,  which  was  to  run 
between  Schenectady  and  Albany.  The  eleventh  section  of  the 
act  gives  the  directors  the  right,  whenever  it  becomes  necessary 
to  cross  anyroad  or  highway,  to  run  the  track  "  across  or  upon  '* 
tbo  same:  Laws  of  1826,  289.  A  similar  provision  is  contained 
in  all  the  railroad  charters  granted  prior  to  the  year  1836,  when 
the  Attica  and  Buffalo  company  was  chartered  with  the  same  pro- 
vision, connected  with  a  direction  to  the  company  to  restore 
the  road,  so  as  not  unnecessarily  to  have  impaired  its  usefulness; 
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Laws  of  1836,  325,  sec.  11.  iBIost  of  the  subsequent  acts  grant- 
ing railroad  charters  adopted  the  Attica  and  Buffalo  act  as  a  pat- 
tern bill,  with  the  provision  respecting  roads  and  highways  which 
I  have  mentioned.  In  1835  an  act  was  passed  for  the  benefit 
of  associations  or  individuals  who  might  engage  in  constructing  a 
railroad  upon  lands  purchased  by  themselves,  by  which  the  com- 
missioners of  highways  were  authorized  to  give  a  written  consent 
for  the  tracks  to  be  laid  across  or  along  the  highways:  Laws  of 
1835,  c.  300.  The  constitution  of  1846  enjoined  upon  the  legisla- 
ture the  providing  for  the  creation  of  corporations  by  general  acts; 
and  accordingly,  in  1848,  and  again  in  1850,  general  statutes  were 
enacted  for  that  purpose,  in  each  instance  containing  a  provision 
similar  to  the  one  which  has  been  referred  to,  in  the  several 
special  charters,  enlarged  by  giving  the  corporations  of  cities  the 
powers  conferred  upon  commissioners  of  highways:  Laws  of 
1848,  227,  sec.  19,  subd.  5;  Laws  of  1850,  224,  sec.  28,  subd.  5. 
The  special  subject  of  railroads  passing  through  or  terminat- 
ing in  cities  early  engaged  the  attention  of  the  legislature,  and 
in  particular  cases,  where  such  roads  terminated  in  the  city  of  New 
York,  express  power  was  given  to  the  municipal  government 
to  license  their  location  in  the  streets:  Charter  of  the  N.  T.  & 
Harlem  R.  R.  Co.,  Laws  of  1832,  p.  156,  sec.  1;  Charter  of  the 
Hudson  River  R.  R.  Co.,  Laws  of  1846,  p.  272,  sec.  1.  It  will 
be  remembered  that  the  cases  provided  for  in  these  statutes  were 
railroads  running  from  one  part  of  the  state  to  another,  and  to 
be  located,  for  the  most  part,  in  the  country,  and  upon  land  to 
be  purchased  or  acquired  by  the  companies,  and  where  the  in- 
tersection of  a  highway,  or  the  running  upon  the  streets  of  a 
city,  was  merely  an  incident  of  the  general  design,  and  where  the 
whole  enterprise  would  be  greatly  embarrassed  or  entirely  frus- 
trated unless  some  power  to  run  upon  highways  or  streets  were 
vested  in  some  public  body  or  magistrate.  The  acts  assume  that 
without  legislative  authority  the  railroad  corporations  would  have 
DO  right  to  interfere  with  any  public  road  or  street.  To  leave  no 
doubt  respecting  the  intention  of  the  legislature,  an  act  was 
passed,  in  1854,  expressly  forbidding  the  municipal  councils  of 
cities  to  permit  a  railroad,  commencing  and  ending  in  the  city,  to 
be  established  in  any  street  or  avenue  without  the  consent  of  a 
majority  in  interest  of  the  owners  of  property  upon  the  street: 
Laws  of  1864,  c.  140.  The  corporation  of  New  York,  in  the 
instance  under  consideration,  assumed  to  establish  a  railroad, 
running  wholly  on  a  city  street,  without  any  other  legislative 
authority  than  the  general  power  to  regulate,  amend,  and  alter 
the  streets,  roads,  and  alleys  of  the  city.    Up  to  a  certain  period 


192  Davis  u  Mayor  etc.  of  New  York.    [New  York, 

the  supreme  court  of  this  state  seem  to  have  entertained  the 
views  upon  this  subject  which  I  have  considered  sound.  In 
Fletcher  v.  Auburn  &  Syracuse  Railroad  Compamj,  25  Wend.  462, 
and  again  in  Ttnistees  of  the  Presbyterian  Society  in  Waterloo  v.  Au- 
burn d:  Rochester  Railroad  Company,  3  Hill  (N.  Y.),  567,  the  ques- 
tion arose,  whether  the  clause  in  the  railroad  charters  to  which  I 
have  referred  furnished  a  defense  to  a  railroad  company  against 
the  reclamation  of  the  owner  of  the  soil  in  a  highway  over  which 
a  railroad  had  been  located.  In  other  words,  the  point  to  be  de- 
termined in  each  of  these  cases  was,  whether  an  easement  for  the 
purpose  of  a  highway  authorized,  as  against  the  proprietor  of 
the  soil,  the  laying  down  of  a  railroad  upon  the  track  of  such 
highway.  The  court  decided  against  the  railroad  companies, 
holding  that  the  statute  related  only  to  the  right  of  the  public; 
and  that  if  it  could  be  construed  to  affect  the  interest  of  the 
individual  proprietor,  it  was  void  for  want  of  a  provision  for 
compensation.  It  was  held  that  the  use  of  the  land  by  the  rail- 
road company  was  wholly  different  from  that  public  right  of 
passage,  to  promote  which  highways  were  established.  These 
cases,  if  correctly  decided,  are  conclusive  upon  the  question  we 
are  examining.  It  was  said  on  the  argument  of  the  present 
case  that  these  adjudications  were  inconsistent  with  the  resola- 
tion  of  the  court  of  errors  in  Bloodgood  v.  Moliawk  db  Hudson 
Railroad  Company,  18  Wend.  77,  to  the  effect  that  the  legislature 
may  authorize  a  private  company  to  take  the  property  of  a  cit- 
izen for  the  construction  of  a  railroad,  making  provision  for 
compensation.  It  is  a  sound  inference  from  this  principle  that 
the  construction  of  a  railroad  is  to  be  regarded  as  a  public  object, 
and  that  it  promotes  the  public  good.  But  it  by  no  means  fol- 
lows that  it  is  an  object  of  the  same  nature  as  that  which  high- 
ways are  established  to  subserve.  Where  an  easement  is  granted 
or  acquired  for  a  public  highway,  the  owner  of  the  soil  cannot 
complain  of  any  use  which  the  land  may  be  put  to,  substantially 
of  that  character;  but  it  cannot  be  lawfully  appropriated  with- 
out compensation  for  the  construction  of  an  arsenal  or  magazine, 
or  a  market,  though  such  structures  should  be  authorized  by 
the  legislature  for  purposes  purely  public.  It  may  be  that  in 
the  case  reported  in  25  Wendell  the  court  overlooked  the  prin- 
ciple that  compensation  is  not  necessary  to  be  made  where  prop- 
erty is  not  taken,  but  only  subjected  to  consequential  damages 
by  means  of  a  public  work:  Radclijf's  Executors  v.  Mayor  etc., 
4  N.  Y.  205  [53  Am.  Dec.  357],  per  Bronson,  J.  But  conced- 
ing that  to  be  so,  it  does  not  affect  the  authority  of  the  case  as 
to  its  application  to  the  2)rosent  question. 
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The  foregoing  considerations  have  led  me  to  the  conclusion 
that  the  resolution  of  the  common  council,  granting  to  the  de- 
fendant Sharp  and  others  the  right  to  lay  down  a  railroad  in 
Broadway,  was  without  the  scope  of  the  powers  of  the  corpora- 
tion, and  was  wholly  unauthorized  and  illegal. 

But  I  think  it  was  illegal  for  another  reason.  *It  is  not  pre- 
tended that  more  than  one  railway  can  be  laid  down  in  that 
street  without  destroying  it  as  a  road  for  the  passage  of  other 
carriages  and  vehicles.  The  resolution  did  not  contemplate  any 
participation  on  the  part  of  the  public  or  the  citizens  generally 
in  the  ownership  or  in  the  profits  of  the  contemplated  railway. 
Indeed,  it  is  not  susceptible,  as  has  beenr  shown,  of  any  such 
participation.  The  public  might,  indeed,  as  passengers,  be  ben- 
efited by  the  use  of  it;  but  as  a  business  enterprise  it  was  to  be 
carried  on  by  and  for  the  emolument  of  the  associates  alone. 
The  manifest  design  of  the  resolution  was  to  confer  on  the  as- 
sociates the  exclusive  right  of  carrying  passengers  by  railroad 
on  this  public  street  for  profit,  and  it  was  this  circumstance  alone 
which  rendered  it  of  any  value  to  those  who  sought  to  obtain  it. 
I  will  suppose,  then,  that  it  would  be  wholly  unobjectionable  as 
an  obstruction  in,  or  an  interference  with,  the  street,  and  that  it 
wonld  not  impair  in  the  slightest  degree  the  adaptation  of  that 
thoroughfare  for  all  other  purposes  for  which  it  could  ever  have 
been  used.  The  right  granted  to  these  associates  would  be  the 
very  definition  of  a  franchise.  The  privilege  of  making  a  road 
or  bridge,  or  of  establishing  a  ferry,  and  of  taking  tolls  from  the 
citizens  for  the  use  of  the  same,  are  among  the  most  common 
examples  of  a  franchise:  8  Kent's  Com.  458;  2  Bla.  Com.  37; 
Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  639,  per  Story, 
J.;  Chancellor  Walworth,  in  Beekman  v.  Saratoga  d:  Schenectady 
MaUroad  Company,  3  Paige,  75  [22  Am.  Dec.  679],  said:  "  The 
pri\ilege  of  making  a  road  and  taking  tolls  thereon  is  a  franchise, 
as  much  as  the  establishment  of  a  ferry  or  a  public  wharf,  and 
taking  tolls  for  the  use  of  the  same."  The  corporation  of  New 
Tork  may,  without  doubt,  make  grants  of  this  character  respect- 
ing the  public  waters  which  surround  the  city,  but  independently 
of  that  power,  which  is  in  terms  conferred  by  the  charters,  they 
have  no  more  authority  to  make  such  a  grant  than  any  other  ad- 
ministrative board  in  the  state.  If  they  could  make  this  grant, 
they  could  charter  upon  the  city  streets  a  turnpike  or  plank- 
road  company.  They  could  grant  to  individuals  the  right  to 
pave  or  otherwise  improve  the  streets,  and  to  impose  tolls 
thereon,  to  be  exacted  from  all  who  should  ti'avel  upon  them. 

Am.  Dec.  Vou  LXVU— 13 
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I  do  not  now  speak  of  the  attempt  to  give  a  power  to  establish 
a  succession  in  the  nature  of  a  corporate  succession,  for  the 
(i^i^ant  would  be  equally  objectionable  in  this  aspect  of  it,  if  it 
was  made  to  an  individual  and  his  assigns.  The  answer  given 
to  this  view  of  the  case,  upon  the  argument,  was  that  the  board 
could,  in  the  exercise  of  what  is  called  its  legislative  power,  re- 
scind its  resolution  at  its  pleasure.  "Without  examining  the  au- 
thorities upon  which  that  argument  is  founded,  the  applicability 
of  which  to  this  case  I  am  not,  however,  prepared  to  admit,  I 
do  not  see  that  the  grant  would  be  any  the  less  objectionable 
had  it  contained  upon  its  face  the  reservation  of  a  right  to  re- 
scind it  at  pleasure.'  The  board  had  no  power  to  grant  to  any 
person  a  franchise  for  transporting  passengers  on  the  public 
streets  for  profit  for  a  single  day,  and  the  attempt  to  do  so  was 
absolutely  void. 

If  the  foregoing  conclusions  are  sound,  the  defendants,  at  the 
time  the  amended  complaint  was  filed,  were,  of  their  own  au- 
thority as  private  individuals,  and  without  any  lawful  right, 
about  to  convert  the  central  part  of  Broadway  into  a  railroad, 
by  taking  up  portions  of  the  pavement,  and  laying  iron  tracks 
thereon,  and  putting  upon  those  tracks  cars  for  the  transporta- 
tion of  passengers  for  their  own  profit;  and  the  only  remaining 
question  is  whether  the  proper  form  of  remedy  has  been  adopted 
by  the  parties  who  have  instituted  this  suit.  I  have  already  said 
that  if  authority  to  establish  the  railroad  had  been  granted  by  the 
legislature,  mediately  or  immediately,  the  road  could  not  have 
been  a  nuisance;  and  this  is  all  that  the  cases  upon  the  subject  in 
this  state  establish.  But  the  defendants  were  about  to  proceed 
without  any  such  authority;  and  before  speaking  of  the  remedj,  it 
is  necessary  to  determine  the  other  question  which  I  have  stated, 
TV'hat  would  have  been  the  legal  character  of  the  act  if  the  de- 
fendants had  been  suffered  to  perform  it?  In  my  opinion,  it 
would,  upon  the  facts  admitted  in  the  answer,  have  been  a  pub- 
lic nuisance.  Any  permanent  or  habitual  obstruction  in  a  pub- 
lic street  or  highway  is  an  indictable  nuisance,  although  there 
be  room  enough  left  for  carriages  to  pass,  and  it  is  not  less  so 
though  the  thing  which  constitutes  the  obstruction  is  not  fixed 
to  the  ground,  but  is  capable  of  being,  and  actually  is,  removed 
from  place  to  place  in  the  street.  If  the  railway  proposed  to  be 
constructed  by  the  defendants  were  in  operation,  it  could  not 
fail  to  happen  that  Broadway  would  at  all  times  during  the  day 
be  incumbered  by  a  great  number  of  those  large  receptacles  for 
railway  passengers  which  are  an  essential  part  of  the  apparatus 
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of  a  railway.  If  authorized  by  law  to  run  upon  the  street,  the 
inconvenience  would  have  to  be  submitted  to;  but  if  placed 
there  without  right,  the  authors  of  the  act  could  not  defend 
themselves  from  the  charge  of  nuisance.  The  authorities  for 
this  position  are  constant  and  uniform,  and  leave  no  doubt  upon 
the  question:  Fowler  v.  Saunders^  Cro.  Jac.  446;  Rex  v.  Buasell, 
6  East,  427;  Bex  v.  Carllle,  6  Car.  &  P.  636;  Rex  v.  Cross,  3 
Camp.  226;  Rex  v.  Jones,  Id.  230;  Rex  v.  Moore,  3  Barn.  &  Adol. 
184;  Commonwealth  v.  Passmore,  1  Serg.  &  K.  219;  Rex  v.  Ward, 
4  Ad.  &  El.  384;  People  v.  Cunningham,  1  Denio,  524;  Harl  v. 
Mayor  of  Albany,  9  Wend.  571  [34  Am.  Dec.  165). 

The  question  is  not  before  us  whether  the  advantages  arising 
from  the  establishment  of  a  railroad  in  the  street  would  not  be 
an  ample  compensation  for  all  the  injury  and  inconvenience 
which  the  public  would  suffer  from  the  obstruction  it  would 
occasion.  It  may  be  that  upon  the  whole  such  a  change  in  the 
character  of  the  street  would  be  a  public  benefit;  but  this  is  for 
the  legislature  to  determine.  In  the  case  of  King  v.  Ward,  which 
wa3  an  indictment  for  a  nuisance,  in  a  navigable  river  and 
king's  common  highway,  by  erecting  a  certain  building  of  stones 
across  the  stream  and  water-way  of  the  river,  the  jury  found 
the  fact  that  the  alleged  nuisance  had  been  erected  by  the  de- 
fendant, but  that  the  inconvenience  was  counterbalanced  by  the 
public  benefit  arising  from  the  alteration  thus  made.  The  court 
held  that  this  finding  amounted  to  a  verdict  of  guilty.  Lord 
Denman,C.  J.,  stated  the  principle  with  great  distinctness:  ''In 
the  infinite  variety  of  active  operations  always  going  forward  in 
this  industrious  community,  no  greater  evil  can  be  conceived  than 
the  encouragement  of  capitalists  and  adventurers  to  interfere 
with  known  public  rights  from  motives  of  personal  interest,  on 
the  speculation  that  the  changes  made  may  be  rendered  lawful 
by  ultimately  being  thought  to  supply  the  public  with  some- 
thing better  than  what  they  actually  enjoy.  There  is  no  prac- 
tical inconvenience  in  abiding  by  the  opposite  principle,  foF  daily 
experience  proves  that  great  and  acknowledged  public  improve- 
ment soon  leads  to  a  corresponding  change  in  the  law,  accom- 
panied, however,  with  the  first  condition  of  being  compelled  to 
compensate  any  portion  of  the  public  which  may  suffer  for  their 
advantage."  See  also  the  opinion  of  Lord  Tenterden  in  Rex  v. 
Russell,  6  Barn.  &  Cress.  566. 

It  is  well  settled  that  where  such  an  offense  occasions,  or  is 
likely  to  occasion,  a  special  injury  to  an  individual,  which  can- 
not well  be  compensated  in  damages,  equity  will  entertain  juris- 
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diction  of  the  case  at  his  suit;  and  also  that  the  attorney  gen- 
eral, in  all  cases  where  a  preventive  remedy  is  called  for  by  the 
circumstances,  or  the  state  in  its  own  name,  may  apply  for  an 
injunction  against  the  perpetrator  of  the  wrong:  2  Story's  Eq. 
Jur.,  sees.  921,  922;  AUorney  General  v.  Golioes  Co,,  6  Paige,  133; 
Baines  v.  Baker,  Ambl.  158;  Sampson  v.  Smith,  8  Sim.  272; 
Spencer  Y,  London  dr.  Bhnningham  B.  B,  Co.,  Id.  193;  Attorney 
General  v.  Bichards,  2  Anst.  603;  Coming  v.  Lowerre,  6  Johns. 
Ch.  439. 

But  the  allegation  that  the  plaintiffs  were  the  owners  of  lots 
in  Broadway  was  put  in  issue  by  the  answer,  and  the  affirmative 
has  not  been  found  to  be  true;  and  besides,  the  judge  who  tried 
this  cause  has  found,  as  a  matter  of  fact,  that  constructing  the 
railway  would  not  be  specially  injurious  to  the  plaintiffs.  I  do 
not  see,  therefore,  how,  consistently  with  these  findings,  the 
action  can  be  sustained  in  their  behalf,  and  such  seems  to  have 
been  the  view  of  the  superior  court  at  special  term.  The  attor- 
ney general  was  on  that  account  made  a  party  plaintiff;  but  to 
the  granting  of  this  order  the  defendants  objected,  and  from  it 
they  appealed  to  the  general  term.  By  the  terms  of  the  code 
that  order  is  reviewable  here,  provided  it  involves  the  merits, 
and  I  am  unable  to  deny  that  if  the  defendants  were  entitled  to 
have  the  complaint  dismissed  for  want  of  interest  on  the  part  of 
the  plaintiffs,  the  order,  which  virtually  refused  such  a  judg- 
ment, and  which  admitted  the  substitution  of  a  party  standing 
in  a  different  and  better  position  in  that  respect,  was  one  which 
involved  the  merits  of  the  action .  The  names  of  the  original  plain- 
tiffs, it  is  true,  remain  on  the  record;  but  this  does  not  improve 
the  plaintiffs'  case,  if  they  are  not  in  a  situation  to  maintain  an 
action.  The  general  term  sustained  the  judgment  on  the  ground 
that  the  order  in  question  was  authorized  by  certain  sections  of 
the  code  of  procedure  (sections  122,  173).  By  the  first  of  these 
sections  the  court  is  authorized  to  **  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be  done  without 
prejudice  to  the  rights  of  others,  or  by  saving  their  rights;  but 
when  a  complete  detenhination  of  the  controversy  cannot  be 
had  without  the  presence  of  other  parties,  the  court  must  cause 
them  to  be  brought  in."  Section  173  relates  to  amendments, 
and  is  in  very  comprehensive  terms.  The  court  may  add  or 
strilve  out  the  names  of  parties,  or  correct  a  mistake  in  any 
respect;  and  it  may  confine  the  pleading  or  proceeding  to  the 
facts  proved,  when  the  amendment  does  not  change  substan- 
tially the  claim  or  dofense.     The  section  first  quoted  evidently 
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refers  to  cases  where  one  or  more  of  the  original  parties  1/id 
such  an  interest  as  would  enable  him  to  sustain  the  action,  but 
where  the  controversy  would  not  be  completely  settled  without 
the  presence  of  other  parties.  This  was  a  familiar  rule  of  the 
court  of  chancery,  which  would  have  been  properly  stated  in  the 
precise  words  of  this  section.  The  other  section  contains  lan- 
guage, if  construed  literally,  broad  enough  to  embrace  this 
case.  A  possible  construction  of  the  power  to  strike  out  and 
to  insert  the  names  of  parties  would  admit  the  striking  out  of 
all  the  existing  ones,  on  the  ground  that  they  had  no  cause  of 
action,  and  inserting  an  entirely  new  set  who  really  had  such 
right,  but  this  would  be  too  unreasonable  to  have  been  in- 
tended. So  with  the  unlimited  provision  to  correct  a  mistake. 
It  cannot  authorize  the  giving  of  judgment  in  favor  of  parties 
who  have  no  right  to  the  subject  in  litigation.  So  also  with  the 
provision  authorizing  the  conforming  of  the  pleading  or  pro- 
ceeding to  the  facts  proved.  This,  I  think,  does  not  permit  an 
entire  change  of  parties  on  one  side.  It  obviously  relates  to 
the  facts  given  in  evidence  on  the  trial. 

If  the  original  parties  had  shown  an  interest  in  themselves 
which  would  have  entitled  them  to  invoke  the  jurisdiction  of 
the  court,  and  the  only  difficulty  had  been  that  the  judgment 
would  not  have  been  complete  without  the  intervention  of  a 
party  who  would  represent  all  others  who  had  a  similar  interest, 
the  case  would  be  relieved  from  its  present  embarrassment. 
The  view  of  the  superior  court  was  that  it  presented  such  a 
case.  By  section  119  of  the  code,  where  the  question  in  an  ac- 
tion is  one  of  common  and  general  interest  or  where  the  parties 
are  very  numerous,  one  or  more  may  sue  or  defend  for  the  bene- 
fit of  the  whole.  This  is  also  a  rule  borrowed  from  the  practice 
of  the  late  court  of  chancery.  It  would  be  giving  an  undue  ex- 
tension to  this  rule  to  hold  it  to  embrace  such  a  case  as  the 
present.  The  relief  to  be  granted  in  this  action  must  proceed 
upon  the  ground  that  the  act  imputed  to  the  defendants  is 
either  a  public  nuisance,  or  the  usurpation  of  a  franchise  detri- 
mental to  all  the  people  of  the  state.  It  may  not  affect  every 
citizen  equally,  but  in  judgment  of  law,  assuming  that  no  spe- 
cial injury  is  shown,  they  have  an  equal  right  to  complain. 
Now,  it  cannot  be  maintained  for  a  moment  that  an  action  will 
lie  by  an  individual  citizen  for  such  an  offense.  Such  a  rule 
would  confound  all  distinctions  between  public  and  private 
rights  and  remedies,  and  would  introduce  inextricable  confu- 
sion. 
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I  am  of  opinion,  therefore,  that  the  judgment  appealed  from 
should  be  reversed.  Whether  the  complaint  should  be  dis- 
missed depends  upon  some  other  considerations.  The  finding 
that  the  railway,  if  established  without  lawful  authority,  would 
not  be  a  public  nuisance,  was  contrary  to  the  admissions  in  the 
pleadings,  and  must  be  disregarded.  It  was  arrived  at,  I  pre- 
sume, by  taking  into  consideration  the  supposed  advantages  of 
a  railway;  for  in  one  of  the  opinions  with  which  we  are  fur- 
nished the  question  of  nuisance  in  this  case  is  stated  to  be  a 
problem  which  experience  alone  can  solve.  Experience  would 
only  be  useful  in  balancing  the  advantages  of  the  railway 
against  the  eflfects  of  the  obstruction  and  inconvenience  it 
would  cause.  We  have  seen  that  the  law  regards  an  unauthor- 
ized obstruction  of  a  highway  as  a  nuisance  per  se.  It  is  also 
found  that  the  railway  would  not  be  specially  injurious  to  the 
plaintiflfs;  but  there  is  no  finding  upon  the  question  whether 
they  were  the  owners  of  lots  on  Broadway,  as  alleged  in  the 
complaint.  If  the  finding,  that  it  would  not  be  specially  injuri- 
ous to  the  plaintiffs,  was  based  upon  the  idea  that  it  was  prob- 
lematical whether  it  would  or  would  not  be,  upon  the  whole, 
advantageous  to  the  persons  more  particularly  interested  in 
Broadway  as  a  thoroughfare,  as  is  highly  probable  from  what 
is  said  in  the  papers  upon  the  general  question  of  nuisance,  the 
point  was  determined  upon  incorrect  principles,  and  the  ques- 
tion should  be  again  submitted  to  the  court,  with  the  law  re- 
lating to  it  ascertained  and  settled.  I  am  therefore  in  favor  of 
reversing  the  present  judgment  and  awarding  a  new  trial  in  the 
superior  couri. 

CoMSTocK,  J.  The  judgment  should  be-reversed  for  the  rea- 
sons stated  by  the  chief  judge.  I  am  not  able,  however,  to 
assent  to  his  views  in  regard  to  the  power  of  the  common  council 
over  the  subject  embraced  in  the  resolution  out  of  which  the 
present  controversy  has  arisen.  I  am  confidently  of  opinion 
that  the  municipal  government  of  New  York  may  construct,  or 
by  mere  license  authorize  others  to  construct,  an  iron  track  in 
Broadway,  adapted  to  vehicles  of  the  kind  used  upon  railroads, 
and  that  licenses  may  be  granted  to  the  owners  of  such  vehicles, 
as  other  carriages  are  now  licensed.  Without  going  at  large  into 
the  discussion,  my  reasons  briefly  are  as  follows: 

As  I  have  defined  this  power,  it  cannot  be  objected  to  its  exer- 
cise that  it  grants  a  franchise  or  monopoly.  It  is  ti-ue  that  rail- 
roads are  usually  built  by  private  corporations,  organized  under 
special  charters  or  general  laws,  and  tlio  rigliii  so  to  build  and  to 
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use  tliem  exclusively  becomes  a  corporate  franchise.  A  road 
thus  coDstructed  becomes  the  property  of  the  corporation  which 
builds  it,  and  all  others  are  excluded  from  its  use.  But  it  by  no 
means  follows  that  a  railroad  track  may  not  exist  in  a  public 
highway  in  a  city,  open  to  the  public  use  as  a  street  improve- 
ment, under  such  regulations  as  the  municipal  government 
charged  with  the  superintendence  and  control  of  streets  may 
see  fit  to  prescribe.  The  idea  of  a  corporate  franchise  or  of  a 
monopoly  existing  in  favor  of  individuals  or  associations  of  in- 
dividuals has  no  necessary  connection  with  a  railroad.  Bail- 
roads  are  physical  improvements,  and  they  may  or  may  not  pos- 
sess the  characteristics  of  a  monopoly  or  franchise,  according  to 
the  conditions  under  which  they  are  built  and  used.  If  they  sim- 
ply constitute  a  feature  of  the  public  highway,  and  are  open  to 
the  public  use,  then  it  is  extresaely  plain  that  they  are  not  liable 
to  objections  of  this  character. 

The  inquiry  then  next  occurs.  Is  there  an  absolute  incompati- 
bility between  a  highway  and  a  railroad  track  laid  upon  it  for  the 
public  use  ?  This  is  not  a  question  whether  the  track  of  a  private 
corporation  or  of  an  association  of  persons  can,  under  municipal 
or  legislative  authority,  be  rightfully  laid  in  a  public  street  with- 
out compensation  to  the  owners  of  the  soil,  where  that  is  owned 
by  individuals.  The  course  of  judicial  decision  is  certainly  in 
favor  of  that  right,  upon  the  ground  substantially  that  the 
public  easement  or  highway  is  not  destroyed  or  obstructed,  but 
only  used  according  to  a  new  and  improved  mode,  although  the 
iron  track  is  not  owned  by  the  public,  and  the  public  can  only  use 
it  by  riding  or  conveying  their  property  in  the  cars  of  those  who 
are  its  owners.  But  this,  I  repeat,  is  not  the  question.  Can  a 
highway  and  a  railroad  track  co-exist  and  constitute  one  public 
easement,  where  no  person  or  corporation  can  claim  an  exclusive 
right  to  use  the  track,  and  where  all  may  use  it  under  such 
regulations  and  licenses  as  the  municipal  government  may  pro- 
vide ?    Of  this  I  do  not  entertain  any  doubt. 

But  if  we  were  disposed  to  doubt  upon  this  question,  or  even 
to  deny  the  conclusion  stated,  still  the  inquiry  is  not  one  upon 
which  the  law  pronounces  a  judgment  until  the  facts  are  ascer- 
tained, and  to  ascertain  them  we  have  no  power.  If  a  munici- 
pal corporation,  in  the  exercise  of  its  authority  over  streets, 
determines  that  iron  rails  and  their  use  by  the  licensed  portion 
of  the  public  are  a  legitimate  street  improvement,  I  am  not 
aware  of  any  power  in  us  to  determine  otherwise.  We  are  in 
possession  of  no  peculiar  knowledge  which  enables  us  to  declare 
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that  a  city  government,  chartered  with  full  authority  to  alter, 
regulate,  and  improve  its  thorough&u*es,  violates  its  trust  or 
transcends  its  powers  in  coming  to  such  a  determination,  and 
passing  proper  ordinances  to  carry  it  into  effect.  For  one,  I  do 
not  know,  and  I  cannot  know  judicially,  that  the  street  known  as 
Broadway,  in  New  York,  will  be  obstructed,  or  its  usefulness  on 
the  whole  impaired,  by  a  particular  kind  of  carriage  drawn  by 
horses  upon  an  iron  rail  laid  down  for  that  purpose.  This  use 
of  the  street  may  have  both  its  inconveniences  and  its  advan- 
tages.    It  is  not  for  us  to  say  which  will  predominate. 

Whether  the  proposed  railway  will  be  a  nuisance  is  a  mere 
question  of  fact,  and  as  such  it  has  been  found  in  the  negative 
on  the  trial  in  the  court  below,  after  the  examination  of  a  large 
number  of  witnesses.  If  it  had  been  found  the  other  way,  then 
it  might  have  been  the  duty  of  the  court  of  original  jurisdiction 
to  interpose  by  injunction,  and  arrest  the  evil  on  that  special 
ground,  and  it  might  be  our  duty  to  affirm  the  decision.  But 
we  have  nothing  to  do  with  the  comparative  advantages  and  disad- 
vantages merely  of  the  proposed  change  in  the  street.  Those  were 
considerations  peculiarly  addressed  to  the  knowledge  and  judg- 
ment of  the  local  government,  charged  with  the  care  of  all  the 
streets  in  the  city;  and  I  should  regard  it  as  a  usurpation  by  courts 
of  power  which  does  not  belong  to  them  if  they  undertake  to  con- 
trol the  municipal  authority  in  this  respect.  Courts  are  certainly 
not  wiser  on  this  subject  than  the  common  council  of  New  York; 
and  unfortunately  for  their  right  to  interfere,  the  supreme  law- 
making power  of  the  state  has  vested  in  the  council,  and  not  in 
them,  the  power  to  regulate  and  control  the  streets  of  the  city. 

Such  are  my  views  upon  the  general  question.  In  regard  to 
the  particular  resolution  of  the  common  council  authorizing 
Jacob  Sharp  and  his  associates  to  construct  a  railroad  in  Broad- 
way, I  have  had  some  doubts  whether  it  could  not  be  sustained 
as  a  mere  license  revocable  at  pleasure,  and  imposing  no  ob- 
ligations upon  the  city  government;  but  my  conclusion  is  that 
this  cannot  be  done.  The  resolution  in  its  first  clauses  is  a  sim- 
ple authority  to  Sharp  and  others  to  construct  the  road  in  the 
manner  specified,  but  these  clauses  are  so  connected  with  an 
entire  scheme  that  the  whole  must  stand  or  fall  together.  As 
the  consideration  for  constructing  the  road,  the  ordinance  clearly 
contemplates  that  it  is  to  become  the  private  property  of  the  as- 
sociates. They  alone  will  be  entitled  to  place  their  cars  upon  it, 
and  within  a  maximum  limit  they  can  charge  what  they  please 
for  the  carriage  of  passengers.     These  rights  are  in  effect  granted 
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in  perpetuity,  because  the  only  proYision  for  their  termination 
is  in  case  the  associates,  affcer  ten  years,  shall  decline  to  pay  such 
license  fees  "  as  the  corporation,  with  the  permission  of  the 
legislature,  shall  prescribe."  In  that  event  the  road,  with  ite 
equipments,  is  to  be  surrendered  at  a  fair  and  just  valuation. 
Taking,  therefore,  the  whole  ordinance  together,  and  giving  ef- 
fect to  it  according  to  its  terms  and  intention,  it  is  no  less  than 
an  abrogation  by  the  common  council  of  their  powers  and  duties 
over  and  concerning  the  public  streets,  and  a  surrender  of  a  con- 
siderable portion  of  those  powers  and  duties  into  the  hands  of  pri- 
Tate  individuals  or  of  a  private  corporation .  This  the  corporation 
of  New  York  cannot  do.  Time  and  experience  may,  for  aught  we 
know,  give  a  very  unfavorable  solution  to  the  question  whether 
this  railroad  or  any  railroad  in  Broadway  can  be  beneficial  to  the 
public,  but  the  hands  of  the  city  government  will  be  tied  by  the 
contract  into  which  it  has  entered,  and  future  change  and  im- 
provement may  be  prevented  by  this  voluntary  surrender  of  its 
own  powers.  On  this  ground,  and  without  looking  at  the  ques- 
tion in  other  and  more  special  aspects,  I  am  satisfied  that  the 
ordinance  is  void,  and  that  no  effect  can  or  should  be  given  to 
any  of  its  provisions. 

Whight,  J.,  also  delivered  an  opinion  to  the  effect:  1.  That 
the  resolution  or  ordinance  of  the  common  council,  authoriz- 
ing Sharp  and  his  associates  to  construct  and  operate  the  road, 
was  valid  as  a  license,  revocable  at  pleasure,  although  in  form  a 
grant  or  contract;  2.  That  conceding  the  resolution  or  ordi- 
nance was  void,  the  original  parties  could  not  maintain  the 
action,  and  that  the  amendment  allowing  the  attorney  general 
to  be  made  a  party  plaintiff  was  unauthorized  and  erroneous. 

All  the  judges  except  Mitchell,  J. ,  who  took  no  part,  were 
in  favor  of  reversing  the  judgment  and  ordering  a  new  trial. 

Denio,  C.  J.,  and  Johnson,  Selden,  Comstock,  and  Hubbahd, 
JJ.,  were  of  opinion  that  the  resolution  or  ordinance  was  void. 

"Wright  and  T.  A.  Johnson,  JJ.,  dissented  from  this  last 
proposition. 

Judgment  reversed  and  new  trial  ordei^d. 

Bailboad  in  Street,  power  of  manicipal  corporation  to  authorize  con- 
stmction  of:  See  Lexington  etc.  R.  B.  Co.  v.  AppUtjale^  33  Ain.  Dec.  407; 
case  of  Philadelphia  etc.  R,  R,  Co.,  36  Id.  202;  Nicholson  v.  Xeio  York  etc.  R, 
B,  Co.,  56  Id.  390;  People  v.  Sturtevant,  59  Id.  530,  aud  cases  cited  \\\  t!io 
notes  thereto.     The  priucipal  case  is  cited  on  various  points  connected  with 
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this  subject  in  very  many  decisions  in  New  York  and  elsewhere,  as  follows: 
A  grant  of  a  right  to  constrnct  a  railroad  in  a  public  street  is  a  franchise: 
People  V.  Kerr^  Wl  Barb.  393.  And  without  express  legislative  authority  a 
municipal  corporation  cannot  confer  such  a  franchise  upon  a  railway  company: 
Chicago  etc.  li.  Co.  v.  People,  73  111.  548;  Trenorv.  Jackson,  15  Abb.  Pr.,  N. 
S.,  124;  S.  C,  46  How.  Pr.  398;  Kew  York  etc.  B,  /?.  Co,  v.  Mayor,  I  Hilt. 
685;  Milhau  v.  Sharj),  27  N.  Y.  618;  People  v.  Kerr,  Id.  192;  Ninth  Avenue 
i?.  i?.  Co.  V.  New  York  EUfvated  R.  R.  Co.,  3  Abb.  N.  C.  351.  The  case  is 
cited  to  the  same  point  in  Milburn  v.  Cedar  Rapids,  12  Iowa,  256,  257,  but 
is  explained  as  going  upon  the  ground  that  there  was  an  express  prohibitory 
statute,  whereas  in  that  case  there  was  a  statute  authorizing  the  construc- 
tion when  the  consent  of  the  city  was  obtained.  The  appropriation  of  a 
highway  by  a  railway  company  for  its  track  imposes  an  additional  burden 
or  easement  upon  the  owner  of  the  fee,  and  is  therefore  a  "  taking  "  of  his 
property,  which  cannot  be  authorized  either  by  the  corporation  or  the  state, 
except  by  his  consent,  or  upon  due  compensation  made,  as  provided  by  law: 
Craig  v.  Rochester  etc.  R,  R.  Co.,  39  Barb.  501;  Mahon  v.  New  York  etc.  li. 
R.  Co.,  24  N.  Y.  461;  BloomJUtld  etc.  Oaslight  Co.  v.  Calkins,  62  Id.  380. 
Such  a  railway  in  the  street  is  the  exclusive  property  of  the  owners,  and  not 
a  part  of  the  street  which  may  be  used  by  others:  Brooklyn  Central  R,  R.  Co, 
v.  Brooklyn  City  R,  R.  Co.,  32  Barb.  371;  Brooklyn  etc.  R.  R.  Co.  v.  Brooklijn 
City  R.  R.  Co.,  33  Id.  421.  But  one  car  line  may  cross  another  in  a  street 
without  infringing  upon  the  private  ownership:  Id.  And  it  has  been  held 
tliat,  as  a  public  street  is  a  highway  common  to  all  the  people,  a  city  railroad 
company  cannot,  of  its  own  motion,  prohibit  or  regulate  travel  thereon,  and 
forcibly  exclude  persons  from  its  track:  Fettritch  v.  Dickenson,  22  How.  Pr. 
249.  The  legislature  may,  however,  authorize  the  construction  of  a  railroad 
in  the  street,  with  the  consent  of  the  municipal  corporation,  where  it  owns 
the  fee,  or  with  the  consent  of  the  adjacent  owners  where  the  fee  is  in  them, 
or  upon  compensation  made  to  them  for  the  fee  only  without  consequential 
damages:  People  v.  Kerr,  37  Barb.  417;  Pollen  v.  New  York  Elevaied  R,  R. 
Co.,  3  Abb.  N.  C.  314.  And  it  seems  that  the  legislature  might  constitu- 
tionally authorize  the  construction  of  a  railroad  in  a  street  at  the  expense  of 
the  city  or  state,  to  be  used  by  all,  with  or  without  the  payment  of  tolls  or 
license  fees:  People  v.  Kei-r,  37  Barb.  394,  citing  the  opinion  of  Comstock,  J., 
in  the  principal  case.  A  legislative  authority  to  construct  and  operate  a 
railroad  in  the  street  is  merely  a  consent  to  such  use  on  the  part  of  the  legis- 
lature, and  cannot  be  construed  as  giving  any  power  to  make  the  appropria- 
tion without  the  consent  of  the  owners  of  the  fee  or  compensation  made  to 
them:  Washington  Cemetery  v.  Prospect  Park  etc.  R.  R.  Co.,  68  N.  Y.  597; 
S.  C,  4  Abb.  N.  C.  22.  A  railroad  constructed  in  a  street,  under  authority 
of  law,  if  properly  conducted,  is  not  a  nuisance,  however  many  maybe  injured 
by  it  in  person  or  property:  People  v.  New  York  Oaslight  Co.,  64  Barb.  70; 
S.  C,  6  Lans.  468;  Brooklyn  City  R.  R.  Co.  v.  Furey,  4  Abb.  Pr.,  N.  S.,  307; 
nor  can  the  municipal  corporation  declare  it  a  nuisance,  or  under  pretense  of 
regulation  materially  iropaii  or  affect  the  franchise:  Brooklyn  City  R,  R,  Co. 
v.  Furey,  supra.  A  railroad  company  authorized  to  lay  a  track  in  the  street 
may  also  lay  a  switch,  turn-out,  and  side-track  for  its  use:  Carson  v.  Central 
R.  R.  Co.,  35  Cal.  333.  As  a  city  cannot,  without  express  power  from  the 
legislature,  authorize  the  construction  of  a  railroad  in  the  street,  neither  can 
it  authorize  the  use  of  a  steam-motor  therein,  and  if  it  does  so,  it  is  liable  for 
an  injury  rebulting  therefrom:  Stanley  v.  Davenport,  54  Iowa,  469.  The 
legislature  cannot  transfer  a  turnpike  road  to  a  railroad  company  without 
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compf-nsatiou  to  tlie  owner  of  the  fee;  and  where  auch  legislation  is  attempt<yl, 
the  owner  of  the  fee  inaj'  bring  successive  actions  for  damages  for  the  nui- 
sance, b.cuise  he  is  thereby  deprived  of  his  reversion  of  the  land:  Mahon  v. 
New  York  etc.  li.  IL  Co.,  24  N.  Y.  601.  In  PeopU  v.  Kerr,  27  Id.  192, 
the  ]>r;ncipal  case  was  said  not  to  decide  that  the  ase  of  a  street  for  a  railroad 
was  not  .1  public  use,  but  only  that  the  city  could  not  authorize  it  to  be  per- 
manently used  for  that  purpose.  That  such  a  use  is  a  public  use,  see  DeUin- 
*jer  V.  New  York  Central  R.  /?.,  2.'^  Id.  48,  citing  Davia  v.  Mayor, 

Oii^TttrcTioN  OF  Street  or  Other  Highway,  as  Nuisance,  Generally: 
See  Stefson  v.  Faxon,  31  Am.  Dec.  123;  Lmdey  v.  BushneU,  38  Id.  79;  Stump 
v.  J/cA'airy,  42  Id.  4.'57;  People  v.  Cunnvmhum,  43  Id.  709;  Lancastfr  T,  Co, 
v.  Rotjers,  44  Id.  179;  Sfate  v.  Huntn\  Id.  41;  State  v.  Thompson,  47  Id.  588; 
Powfll  V.  Devevey^  50  Id.  738.  As  to  the  power  of  a  municipal  corporation 
generally  to  authoinze  an  obstruction  of  a  street  or  other  highway,  see  Lex' 
iugton  He.  R.  R.  Co.  v.  Applegale,  33  Am.  Dec.  497;  Case  of  Philadelphia  etc. 
R.  R.  Co.,  30  Id.  202;  Shepherd  v.  New  Orleans,  41  Id.  269;  Nicholson  v. 
Xew  York  etc,  R,  R.  Co.,  56  Id.  390,  and  cases  cited  in  the  notes  thereto; 
see  also  the  note  to  the  case  of  Alton  v.  Illinois  T.  Co.,  52  Id.  487.  Tliat  tho 
unauthorized  continuous  obstruction  of  a  public  highway  is  a  public  nuisance 
per  se,  is  a  point  to  which  the  principal  case  is  cited  in  Moore  v.  Jackson,  2 
Abb.  N.  C.  213;  Nintli  Avenue  R.  R.  Co.  v.  New  York  ElevaUd  R.  R.  Co,,  3 
Id.  351;  Ely  v.  Campbell,  59  How.  Pr.  336;  Commissioners  v.  Erie  R.  Co,,  5 
Robt.  382;  State  v.  Berdetta,  73  Ind.  188.  Thus  columns  erected  in  the 
street  to  support  an  elevated  railway  are  a  permanent  obstruction,  and  there- 
fore a  common  nuisance  if  unauthorized:  Ninth  Avenue  R,  R,  Co.  v.  Neio 
York  ElevcUed  R.  R.  Co.,  supra.  So  a  fence  which  encroaches  upon  the  high- 
way and  renders  it  less  safe  and  commodious  is  a  nuisance,  for  the  public 
have  a  right  to  the  entire  width  of  the  way:  Narrower  v.  Ritson,  37  Barb. 
303.  So  the  placing  of  sheds,  buildings,  etc.,  on  a  bulkhead  in  the  port  of 
New  York  is  a  nuisance,  though  room  for  passage  is  left:  Commissioners  v. 
Erie  R.  Co.,  supra.  A  municipal  corporation  cannot  authorize  the  permanent 
obstruction  of  a  highway:  Ely  v.  Campbell,  snpra;  Delaware  etc.  Co,  v.  Law- 
rence, 2  Hun,  181;  as  by  licensing  the  maintenance  of  stands  in  the  street: 
My  V.  Campbell,  supra.  But  the  state  may  authorize  one  to  erect  a  wharf 
on  his  own  land,  above  high-water  mark,  upon  a  public  river:  Delaware  etc, 
Co.  V.  Latcrence,  supra.  In  Bloomjield  etc.  Gaslight  Co,  v.  Calkins,  02  N.  Y. 
389,  it  is  held  that  a  gaslight  company  cannot  lay  its  pipes  in  a  country  high- 
way without  the  consent  of  the  owners  of  the  fee,  or  compensation  in  the 
mode  provided  by  law,  citing  the  principal  case. 

Injunction  against  Public  Nuisance,  Who  may  Maiistain. — As  to  the 
right  of  a  private  person  to  maintain  an  injunction  to  prevent  a  public 
nuisance,  see  Rosser  v.  Randolph,  31  Am.  Dec.  712;  Lexington  etc.  Co.  v. 
Applegate,  33  Id.  497;  White  v.  Flmnigain,  54  Id.  668;  Ex  parte  Martin,  58 
Id.  321;  Whitfield  v.  Rogers,  59  Id.  244;  People  v.  Sturtevant,  Id.  536;  Bige- 
low  V.  ffartford  Bridge  Co.,  36  Id.  502;  Walker  v.  Shepliardnon,  60  Id.  423,  and 
notes  thereto.  See  particularly,  as  to  the  right  of  a  private  individual  to  enjoin 
the  laying  of  a  railroad  track,  or  other  nuisance,  in  a  city  street,  Lexington  etc. 
Co.  V.  ApplegcUe,  supra;  and  White  v.  Flannigain,  supra;  see  also  as  to  an  in- 
junction against  granting  a  franchise  for  laying  a  railroad  track  in  the  street. 
People  V.  Sturtevant,  supra;  People  v.  Law,  34  Barb.  507,  and  Sidener  v.  Nor- 
ristown  etc  Co. ,  23  Ind.  627,  citing  the  principal  case.  The  principal  case  is  cited 
to  the  point  that  one  not  owning  property  on  a  street  wherearailroail  is  proposed 
to  be  laid,  and  who  will  not  be  specially  injured  thereby,  cannot  maintain  an 
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iujunction  to  prevent  it,  in  People  v.  Cortelyou,  36  Barb.  1C7;  but  it  is  said 
that  this  doctrine  does  not  preclude  a  tax-payer  in  ato^*n  from  appealing  from 
an  order  laying  out  a  highway  there.  In  Spader  v.  New  York  EleveUed  R.  /?. 
Co.,  3  Abb.  N.  0.  475,  the  case  is  also  cited  as  an  authority  for  the  proposition 
that  an  individual  cannot  sue  to  prevent  the  usurpation  of  a  franchise  and  the 
erection  of  a  public  nuisance  such  as  an  elevated  railway.  So  in  Manhaltan  Gas- 
light  Co,  V.  Barker,  7  Robt.  625,  S.  C,  36  How.  Pr.  235,  it  is  held,  citing  the 
principal  case,  that  a  private  person  or  corporation  cannot  maintain  an  action 
to  enjoin  the  discharge  of  refuse  into  a  public  river.  But  where  an  individual 
suffers  special  injury  from  such  a  nuisance,  he  may  maintain  an  action  to  enjoin 
it:  Mayor  v.  Baumberger,  7  Robt.  220.  So  an  individual  owning  property  on  a 
street  may  maintain  an  injunction  against  the  unauthorized  construction  of  a 
railway  therem:  Milhau  v.  Sltarp,  22  Barb.  229;  Craig  v.  Rochester  R.  R.  Co,,  39 
N.  Y.  408;  Clarke  v.  Blackmar,  47  Id.  153,  all  citing  the  principal  case.  It  is 
cited  to  the  same  point  in  DooliUle  v.  Supervisors,  18  Id.  163;  S.  C,  16  How. 
Pr.  521;  but  it  is  held  that  this  principle  will  not  authorize  individual  mem- 
bers of  a  proposed  new  town  to  maintain  an  action  against  the  supervisors  of 
the  county  to  prevent  the  organization  of  such  town.  So  it  is  held  that  a 
private  tax-payer,  suffering  no  special  injury  therefrom,  cannot  maintain  an 
injunction  to  prevent  threatened  misconduct  of  municipal  officers  in  levying 
an  illegal  tax:  Miller  v.  Grand,  13  Mich.  550,  also  citing  the  principal  cose. 

But  an  injunction  at  the  suit  of  the  attorney  general  is  the  proper  remedy 
to  prevent  a  purpresture  or  nuisance  in  a  public  river:  People  v.  VanderbUt^  38 
Barb.  287;  S.  C,  26  N.Y.  297;  28  Id.  399;  25  How.  Pr.  143;  or  to  prevent  the 
obstruction  of  a  highway :  People  v.  Clark,  53  Barb.  176;  or  to  prevent  the  abuse 
of  corporate  powers  by  the  officers  of  a  municipality  seriously  injurious  to  the 
public:  People  v.  Ticeed,  13  Abb.  Pr.,  N.  S.,  62;  People  v.  Mayor,  32  Barb. 
104.  But  equity  will  not  interfere  on  the  information  of  the  attorney  general 
to  abate  or  prevent  a  public  nuisance  except  where  there  was  a  want  of  ade- 
quate, legal  remedy,  and  the  injury  to  puliic  rights  is  of  a  substantial  char* 
acter:  Attorney  Otneral  v.  Metropolitan  R,  /?.,  125  Mass.  516. 

Amendments  Chanoino  Cause  op  Action  ob  Parties:  See  Steveftson  v. 
Mudgett,  34  Am.  Dec.  156,  and  note  discussing  this-subject;  Tassey  v.  Churchy 
39  Id.  65;  Neipall  v.  Hussey,  36  Id.  17;  Perrln  v.  Keene,  Id.  759;  Murray  v. 
Hay,  43  Id.  773;  McVicar  v.  Beedy,  50  Id.  666;  Pridgin  t.  Strickland,  58  Id. 
124,  and  cases  cited  in  the  notes  thereto.  To  the  point  that  an  amendment 
introducing  a  new  cause  of  action  cannot  be  allowed,  the  principal  case  is 
cited  in  Van  Sickles  v.  Perry,  3  Robt  622.  So  it  is  cited  to  the  point  that  an 
amendment  adding  new  parties,  in  whose  favor  a  cause  of  action  exists,  where 
the  original  plaintiff  has  no  cause  of  action,  is  improper,  in  State  v.  Rottakm, 
34  Ark.  158;  PeopU  v.  IngersoU,  67  Barb.  484;  Woodruff  y,  Dickie,  5  Robt.  623; 
S.0.,31  How.  Pr.  168;  SmUh\,Rathbun,22Uuii,  156.  So  an  amendment  strik- 
ing out  the  name  of  the  original  plaintiff,  and  inserting  the  name  of  a  new  one: 
Lowenthall  v.  Wiseman,  56  Barb.  492;  or  an  amendment  substituting  entirely  new 
defendants:  Shcuo  v.  Cock,  12  Hun,  176.  The  case  is  cited  also  in  Beckwith  v. 
Griswold,  29  Barb.  295,  to  the  point  that  an  amendment  in  furtherance  of 
justice  at  the  trial  is  always  proper.  In  Bank  of  Havana  v.  Magee,  20  N.  Y. 
361,  the  case  is  distinguished  as  not  precluding  an  amendment,  substituting 
the  name  of  an  individual  banker  as  plaintiff,  where  he  has  sued  under  a 
corporate  name,  under  which  he  has  been  accustomed  to  transact  business, 
since  the  nature  of  the  litigation  is  not  thereby  changed.  It  is  distinguished 
also  in  Van  Duzer  v.  Howe,  21  Id.  539,  as  not  preventing  an  amendment  in  a 
suit  by  the  president  of  a  bank,  upon  a  bill  adding  an  omitted  averment  of 
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the  negotiation  of  the  bill  to  the  bank.  In  Newman  v.  Marmnt  12  Hun,  23S, 
the  construction  given  by  the  court  in  the  principal  case  to  section  122  of  the 
New  York  code  of  civil  procedure  is  quoted  with  approval. 

That  Lawpul  Act  cannot  be  Nuisance  is  a  point  to  which  the  principal 
case  is  cited  in  People  v.  Kerr^  37  Barb.  418;  Masteraon  v.  Shorty  7  Robt.  242; 
S.  C,  3  Abb.  Pr.,  N.  S.,  155. 


CiiABKE  V.  Rochester  &  Syracuse  R.  R.  Co. 

[14  New  York  (4  Kkbman)  .  670.] 
Railroad  CoBfPANT  Actino  as  Common  Carrier  of  Animals  is  not  liable 
for  their -dying  or  being  injured  from  causes  arising  from  their  animal 
nature  and  propensities,  and  which  diligent  care  could  not  have  pre- 
vented; but  is  liable,  in  the  absence  of  special  agreement  or  proof  of  in« 
evitable  accident,  for  loss  or  damage  which  might  have  been  avoided  by 
use  of  care  and  foresight,  whether  due  to  conduct  of  the  animals  them- 
selves or  to  incidents  of  the  company  business. 

Appeal  from  a  judgment  against  a  railroad  company  for  the 
death  of  a  horse  intrusted  to  them  for  transportation.  The 
proof  showed  that  the  plaintiff  intrusted  horses  to  defendants 
to  be  carried  bj  rail,  passage  for  plaintiff  over  the  same  trip 
being  embraced  in  the  contract.  Plaintiff,  however,  went  by 
another  train.  On  arrival  of  the  train  at  the  place  of  destination 
one  of  the  horses  was  found  to  have  died  on  the  way.  Wit- 
nesses differed  whether  the  death  was  attributable  to  defective 
construction  of  the  car.  The  judge  refused  a  nonsuit,  and  the 
plaintiff  had  verdict  and  judgment,  which  the  full  court  sus- 
tained, and  defendants  appealed, 

E.  O,  Lapharriy  for  the  appellants. 

F.  Keman,  for  the  respondent. 

By  Court,  Denio,  C.  J.  The  fact  that  the  plaintiff  was  allowed 
a  passage  for  himself  on  the  train  in  which  his  horses  were  car- 
ried did  not  prove  conclusively,  if  at  all,  that  he  was  to  attend 
to  their  safety  during  the  journey.  It  may  very  well  be  that  he 
desired  to  be  present  at  the  time  and  place  of  delivery,  in  order 
to  take  care  of  them  there,  and  that  the  privilege  of  taking  pas- 
BSLge  in  the  same  train  was  allowed  him  for  that  purpose.  The 
charge  which  permitted  the  jury  to  find  an  agreement  which 
would  relieve  the  defendants  from  the  obligation  to  keep  an 
oversight  of  the  animals  was  as  favorable  to  them  as  they  could 
require. 

As  to  the  carrier's  liability  respecting  the  transportation  of 


206  Clarke  v,  Rochester  etc.  R  R  Co.    [New  York, 

this  sort  of  property,  several  theories  have  been  suggested  on 
the  argument  and  in  oui*  consultations  upon  this  case. 

The  plaintiff  contends  for  the  rule  that  the  carrier  is  bound 
to  transport  in  safety  and  deliver  at  all  events,  save  only  tho 
known  cases  in  which  a  carrier  of  ordinary  chattels  is  excused; 
while  the  defendants  maintain  that  they  are  not  insurers  at  all 
against  the  class  of  accidents  which  arise  from  the  vitality  of  the 
freight.  We  are  of  opinion  that  neither  of  these  positions  is 
well  taken.  A  bale  of  goods  or  other  inanimate  chattel  may  be 
80  stowed  as  that  absolute  safety  may  be  attained,  except  in 
transportation  by  water,  where  the  carrier  usually  excepts  the 
perils  of  the  navigation,  and  except  in  cases  of  inevitable  acci- 
dent. The  rule,  established  from  motives  of  policy,  which 
charges  the  carrier  in  almost  all  cases,  is  not,  therefore,  unreason- 
able in  its  application  to  such  property.  But  the  carrier  of 
animals,  by  a  mode  of  conveyance  opposed  to  their  habits  and 
instincts,  has  no  such  means  of  securing  absolute  safety.  They 
may  die  of  fright,  or  by  refusing  to  eat,  or  they  may,  notwithstand- 
ing every  precaution,  destroy  themselves  in  attempting  to  break 
away  from  the  fastenings  by  which  they  are  secured  in  the  vehi- 
cle used  to  transport  them,  or  they  may  kill  each  other.  In 
such  cases,  supposing  all  proper  care  and  foresight  to  have  been 
exercised  by  the  carrier,  it  would  be  unreasonable  in  a  high  de- 
gree to  charge  him  with  the  loss.  The  reasons  stated  by  Chief 
Justice  Marshall,  in  pronouncing  the  judgment  of  the  supreme 
court  of  the  United  States,  in  Boyce  v.  Anderson,  2  Pet.  150, 
have  considerable  application  to  this  case.  It  was  there  held 
that  the  carrier  of  slaves  was  not  an  insurer  of  their  safety,  but 
was  liable  only  for  ordinary  neglect;  and  this  was  put  mainly 
upon  the  ground  that  he  could  not  have  the  same  absolute  con- 
trol over  them  that  he  has  over  inanimate  matter.  Where,  how- 
ever, the  cause  of  the  damage  for  which  recompense  is  sought  is 
unconnected  with  the  conduct  or  propensities  of  the  animal  un- 
dertaken to  be  carried,  the  ordinary  responsibilities  of  the  carrier 
should  attach. 

Palmer  v.  Grand  Junction  Railway  Company,  4  Mee.  &  W. 
749,  was  the  case  of  an  action  against  a  railway  company  for 
negligence  in  carrying  horses,  by  which  one  was  killed  and 
others  injured;  but  the  damage  was  occasioned  by  the  carriages 
running  off  the  track  of  the  road  down  an  embankment,  and 
the  case  did  not  turn  at  all  on  the  peculiarity  of  the  freight,  but 
mainly  on  the  question  whether  the  defendants  had  limited  their 
responsibility  by  a  notice.     The  jury  found  that  notice  had  not 
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been  given,  and  that  the  defendants  had  been  guilty  of  gross 
negligence.  Mr.  Baron  Parke,  in  giving  the  opinion  of  the 
court,  declared  that  the  common-law  duty  of  carriers  was  cast 
upon  the  defendants.  The  precise  question  now  before  us  was 
not  discussed,  but  it  was  assumed  that  the  law  of  earners 
applied  to  the  case.  There  is  no  reason  why  it  should  not,  in 
all  cases  of  accident  unconnected  with  the  conduct  of  the  ani- 
mals. But  the  rule  which  would  exempt  the  carrier  altogether 
from  accidents  arising  out  of  the  peculiar  character  of  the  freight, 
irrespective  of  the  question  of  negligence,  would  be  equally  un- 
reasonable. It  would  relieve  the  carrier  altogether  from  those 
necessary  precautions  which  any  person  becoming  the  bailee  for 
hire  of  animals  is  bound  to  exercise,  and  the  owner,  where  he 
did  not  himself  assume  the  duty  of  seeing  to  them,  would  be 
wholly  at  the  mercy  of  the  carrier.  The  nature  of  the  case  does 
not  call  for  any  such  relaxation  of  the  rule,  and  considering  the 
law  of  carriers  to  be  established  upon  considerations  of  sound 
policy,  we  would  not  depart  from  it,  except  where  the  reason 
upon  which  it  is  based  wholly  fails,  and  then  no  further  than 
the  cause  for  the  exception  requires. 

We  cannot,  therefore,  assent  to  the  position  of  the  counsel  for 
either  of  the  parties  in  this  case.  The  learned  judge  who  tried 
this  case  gave  to  the  jury  the  true  principle  of  liability  in  such 
cases.  Laying  out  of  view  the  idea  of  inevitable  accident, 
which  it  was  not  pretended  had  occuiTcd,  he  instructed  them 
that  the  defendants  were  responsible,  unless  the  damage  was 
caused  by  an  occurrence  incident  to  the  carriage  of  animals  in  a 
railroad  car,  and  which  the  defendants  could  not,  by  the  exer- 
cise of  diligence  and  care,  have  prevented.  This  accords  with 
our  understanding  of  the  law. 

There  was  sufficient  evidence  of  negligence  to  be  subnjitted 
to  the  jury.  Besides  what  was  said  by  the  witnesses  as  to  the 
size  of  the  car,  it  was  quite  probable  that  if  a  proper  watch  had 
been  kept,  the  horse  would  have  been  saved  from  strangulation. 
It  was  for  the  jury  to  say  whether  prudence  did  not  require 
that  irtervant  of  the  defendants  should  have  been  stationed  in 
or  about  the  horse-car,  so  as  to  observe  the  conduct  and  condi- 
tion of  the  animals  constantly  or  at  short  intervals. 

We  think  no  error  was  committed  on  the  trial  to  the  preju- 
dice of  the  defendants,  and  that  the  judgment  should  be  af- 
firmed. 

Judgment  accordingly. 
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Liability  of  Cabbiebs  of  Live  Animals. — ^Thcre  has  been  8onieKx>ntro- 
versy  upon  the  point  aa  to  whether  or  not  the  liability  of  carriers  of  living 
animals  is  that  of  common  carriers.  The  controversy  has  arisen  from  the 
fact  that,  until  recent  times,  property  of  this  nature  was  not  ordinarily  a 
subject  of  transportation  by  land,  and  therefore  the  common-law  rule  re- 
specting the  liability  of  common  carriers  has  been  thought  by  some  not  to  bei 
applicable  to  such  transportation. 

Cases  in  "Which  Liability  of  Such  Cabbikbs  Held  not  to  be  That 
OF  Common  Cabbiebs. — In  several  English  cases  it  has  been  doubted  whether 
the  common-law  rule  as  to  the  liability  of  common  carriers  applied  to  carriers 
of  live  animals:  Pardington  v.  South  Wales  i?.  Co.,  1  H.  &  N.  392;  S.  C,  26 
L.  J.  C.  P.  105;  2  Jur.,  N.  S,,  1210;  McManua  v.  Lancashire  etc,  R.  Co.,  2 
H.  &  N.  693;  S.  C,  27  L.  J.  Ex.  201;  4  Jur.,  N.  S.,  144.  But  in  other  cases 
the  common-law  rule  of  liability  has  been  held  to  be  applicable,  in  the  ab- 
sence of  a  special  contract  limiting  the  liability :  Palmer  v.  Grand  Junction 
R.  Co.,  4  Mee.  &  W.  749;  S.  C,  7  Dow.  P.  C.  232;  1  H.  &  H.  489;  3  Jur. 
559.  And  the  question  has  been  substantially  put  at  rest  in  that  country  by 
statute.  In  a  number  of  American  cases,  also,  the  common-law  rule  of  lia- 
bility has  been  denied.  Thus,  it  seems  to  have  been  established  in  Michigan 
that  railroad  companies  engaged  in  transporting  cattle  for  hire  are  not  liable 
therefor  as  common  carriers,  except  where  by  express  contract,  or  by  holding 
themselves  out  to  the  public  as  common  carriers  of  such  property,  they  have 
assumed  such  liability:  Michigan  He,  R,  R.  Co,  v.  McDonough,  21  Mich. 
105;  S,  C,  4  Am.  Rep.  46C;  Lake  Shore  etc,  R.  R,  Co,  v.  Perkins,  25  Mich. 
.320;  S.  C,  12  Am.  Kep.  275.  It  is  held,  therefore,  in  those  cases,  that  in 
the  absence  of  any  such  express  contract,  or  **  holding  out,"  such  carriers  are 
not  bound  to  carry  live-stock  at  all,  or  otherwise  than  upon  such  terms  as 
they  may  think  proper  to  demand.  Those  cases  furtlier  decide  that  in  order 
to  make  the  carrier  liable  for  the  transportation  of  live-stock  as  a  common 
carrier,  the  burden  of  proof  is  upon  the  shipper  to  show  an  express  or  tacit 
undertaking  by  the  carrier  to  assume  that  liability;  and  that  it  is  not  suffi- 
cient merely  to  show  a  custom  by  the  carrier  to  transport  such  property  for 
hire  upon  terms  varying  from  those  applicable  to  common  carriers.  The 
opinion  of  Mr.  Justice  Christiancy  upon  this  subject,  in  Michigan  etc,  R,  R, 
Co,  V.  McDonough,  supra,  is  very  able  and  elaborate,  and  will  well  repay 
perusal.  In  a  few  other  American  cases  it  has  been  decided  that  carriers  of 
such  property  are  not  liable  as  common  carriers,  though  they  are  bound  to  a 
very  high  degree  of  diligence  aijd  care:  Louisville  etc,  R,  R,  Co,  v.  Hedger,  9 
Bush,  645;  S.  C,  15  Am.  Rep.  740;  Indianapolis  etc.  R,  R.  Co.  v.  Jurey,  8 
m.  App.  160.  In  those  cases,  however,  the  result  of  the  rule  applied  was 
practically  the  same  as  if  the  common-law  rule  had  been  adopted. 

General  Kule  of  Cases  is  that  the  liability  of  carriers  of  live  animals 
is  the  common-law  liability  of  common  carriers  of  other  property.  The  rule 
in  some  of  the  cases  is  stated  in  general  terms,  without  express  qualification: 
Palmer  v.  Grand  Junction  R,  Co.,  4  Mee.  &  W.  749;  S.  C,  7  Dow.  P.  C.  742;  1 
H.  &  H.  489;  3  Jur.  559;  St.  Louis  etc.  R.  Co,  v.  Dorman,  72  111.  504;  Katima 
etc.  R.  Co.  V.  Reynolds,  8  Kan.  623;  Kansas  etc,  R.  Co,  v.  Nichols,  9  Id. 
235;  S.  C,  12  Am.  Rep.  494;  Philadelphia  etc.  R.  R,  Co,  v.  Lehman,  56  Md, 
209;  Evans  v.  Dunbar,  117  Mass.  546;  Ritz  v.  Pennsf/lvania  R,  R.  Co.,  $ 
Phila.  82;  Porterjield  v.  Humphries,  8  Humph.  497;  Kimball  v.  Rutland  etc 
R.  R.  Co.,  26  Vt.  247.  But  as  generally  laid  down,  the  rule  is,  that  tht 
carrier  is  liable  in  such  cases,  unless  otiierwise  stipulated  by  contract,  to  the 
same  extent  as  common  carriers  of  other  property  except  for  losses  occasioned 
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without  the  carrier's  neglect,  by  the  vitality  of  the  freight,  that  is  to  say,  ex- 
cept for  losses  arising  from  their  nature  and  propensities  to  injure  them- 
selves or  each  other:  Lawson  on  Carriers,  16,  17;  Angell  on  Carriers,  sees. 
214  et  seq.;  Hutchinson  on  Carriers,  sees.  217  et  seq. ;  South  etc.  B.  B.  Co.  v. 
Henlfin,  62  Ala.  606;  S.  C,  23  Am.  R«p.  578;  Georgia  /?.  B.  v.  Spears,  66 
Ga.  489;  S.  C,  42  Am.  Rep.  81;  Georgia  B,  B,  v.  Beatie,  66  Ga.  438;  S.  C,  42 
Am.  Rep.  75;  McCoy  v.  Keokuk  etc.  B.  B.  Co.,  44  Iowa,  424;  SmUh  v.  New 
JJatfen  etc.  B.  B.  Co.,  12  Allen,  533;  Evans  v.  FUchburg  B.  B.  Co.,  Ill  Mass. 
142;  S.  C,  15  Am.  Rep.  19;  MouUon  v.  St.  Paul  etc.  B.  Co.,  31  Minn.  85;  S. 
C,  47  Am.  Rep.  781;  Biaiford  v.  Smith,  52  N.  H.  355;  S.  C,  13  Am.  Rep. 
42;  Mynard  v.  Syracuse  etc.  B.  Co.,  71  N.  Y.  180;  S.  C,  27  Am.  Rep.  28; 
Bamberg  v.  South  Carolina  etc.  B.  B.  Co.,  9  S.  C.  61;  Afaslin  v.  Baltimore  etc, 
B.  B.  Co.,  14  W.  Va.  180,  and  other  cases  hereinafter  cited.  This,  it  will  be 
perceived,  is  substantially  the  rule  laid  down  in  the  principal  case.  Practi- 
cally, it  matters  little  whether  it  be  said  that  the  carriers  of  such  freight  are 
liable  to  the  same  extent  as  common  carriers  of  otlier  property,  or  whether 
the  rule  be  stated,  as  in  the  cases  last  cited,  with  the  exception  of  losses 
arising  from  the  inherent  nature  and  propensities  of  the  animal's  cliaracter; 
for  the  exertion  is  really  a  part  of  the  rule.  With  respect  to  all  kinds  of 
property,  it  is  well  established  that  a  common  carrier  is  not  liable  for  any  loss 
arising  from  the  infirmity  of  the  article  carried,  as  from  the  liability  of  fruit 
to  decay,  and  the  like:  MouUon  v.  St.  Paul  etc.  B.  B.  Co.,  31  Minn.  85;  8.  C, 
47  Am.  Bep.  781;  Bamberg  v.  South  Carolina  etc.  B.  B.  Co.,  9  S.  C.  61.  This 
general  and  well-settled  exception  unquestionably  covers  the  case  of  animals 
lost,  destroyed,  or  injured  in  transportation  by  their  own  vices  or  infirmities. 
There  is  much  truth,  indeed,  in  the  observation  of  Mr.  Justice  Willes,  in 
Blower  v.  Western  B.  Co.,  L.  R.  7  C.  P.  655;  S.  C,  41  L.  J.  C.  P.  268;  27 
L.  T.,  N.  S.,  883;  20  W.  R.  776,  that  the  conflict  of  opinion  found  in  the 
authorities  resi>ecting  the  liabilities  of  carriers  of  animals  '*  may  turn  out 
after  all  to  be  a  mere  controversy  of  words. "  In  most  cases  it  will  be  found 
that  whatever  n^ay  be  the  form  of  the  rule  laid  down  upon  this  subject  the 
carrier  will  be  held  liable  under  the  same  circumstances. 

The  notion  that  carriers  of  live  animals  are  not  to  be  held  liable  as  common 
carriers,  at  common  law,  because  such  property  was  not  originally  a  subject 
of  land  transportation,  is  entirely  fallacious.  The  liability  of  the  common 
carrier  does  not,  and  never  did,  depend  upon  the  nature  of  the  articles  carried, 
but  upon  the  nature  of  the  business:  Bamberg  v.  South  Carolina  B,  B.  Co.,  9 
S.  O.  67;  Madm  v.  Baltimore  etc.  B.  B.  Co.,  14  W.  Va.  188.  The  carrier  was 
made  an  insurer  of  the  safety  of  the  articles  transported,  upon  general  grounds 
equally  applicable  to  all  classes  of  property.  To  say  that  the  common-law 
rule  did  not  apply  to  the  carriage  of  animals  because  such  carriage  was  ''un- 
known to  the  common  law,**  is  as  absurd  as  to  say  that  it  does  not  apply  to 
ihe  fe'ansportation  of  pianos  because  that  too  was  unknown  to  the  common 
law:  MasUn  v.  Baltimore  etc.  B.  B.  Co.,  supra.  The  only  well-established 
exception  to  the  general  rule  of  liability  of  common  carriers,  founded  upon 
the  nature  of  the  property,  is  that  of  the  transportation  of  slaves,  as  to 
which  the  rule  was,  while  that  class  of  property  was  recognized,  that  the 
liability  of  the  carriers  of  such  property  was  that  of  a  passenger  carrier: 
Boyce  v.  Anderson,  2  Pet.  150;  Williams  v  Taylor,  4  Port.  238;  Clark  v.  Mc- 
Donald, 4  McCord,  223.  That  exception,  however,  was  the  result  of  the 
anomalous  doctrine  of  property  in  man.  It  was  a  concession  that  though  a 
man  might  bo  property,  he  was  **a  man  for  a*  that.** 

The  only  one  of  the  United  States  which  has  distinctly  and  unequivocally 
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rejected  the  doctrine  that  carriers  of  animals  are  liable  aa  cotnmon  car- 
1  iors,  in  the  absence  of  an  express  contract  limiting  liability,  is  Michigan. 
The  doctrine  in  tliat  state  is  accounted  for  by  Valentme,  J.,  in  Kansas  etc.  7?. 
Co.  V.  Nichols,  9  Kan.  235,  S.  C,  12  Am.  Rep.  496,  by  the  suggestion  that 
since  April,  1870,  railroads  have  not  there  been  regarded  as  a  "public  use," 
as  held  in  People  v.  Salem,  20  Mich.  452;  S.  C,  4  Am.  E«p.  400.  The  Michi- 
gau  courts  do  not,  however,  put  the  doctrine  upon  any  such  ground.  Indeed, 
if  this  were  the  explanation,  it  is  not  easy  to  see  why  the  rule  should  not  bo 
extended  so  as  to  exempt  railroad  companies  from  liability  as  common  car- 
rijra  of  every  kind  of  property. 

EXCEPTIOX  THAT  CARRIER  OF  LiVE  AnIMALS  IS  NOT  LlABLE  FOR  LoSS  FROM 

Natpre  or  Propensities  of  the  animals  themselves,  where  he  has  been  guilty 
of  no  negligence  occasioning  the  loss,  as  for  injuries  from  unrnliness,  restive- 
ness,  fright,  viciousness,  refusal  to  eat,  or  the  like,  is  well  settled,  and  has 
been  often  applied:  Nugent  v.  SmUh,  L.  R.  1  C.  P.  Div.  423;  S.  C,  45  L.  J. 
C.  P.  097;  34  L.  T.,  N.  S.,  827;  25  W.  R.  117,  reversing  S.  C,  L.  R.  1  C.  P. 
Div.  19;  S.  C,  45  L.  J.  C.  P.  19;  33  L.  T.,  N.  S.,  731;  24  W.  R.237;  KendaU 
V.  London  etc,  R.  Co.,  L.  R.  7  Ex.  373;  S.  C.  41  L.  J.  Ex.  184;  26  L.  T.,  N. 
S.,  735;  20  W.  R.  880;  Blower  v.  Oreat  WesUm  R.  Co.,  L.  R.  7  0.  P.  655;  S. 
C,  41  L.  J.  C.  P.  268;  27  L.  T.,  N.  S.,  883;  20  W.  R.  776;  Chicago  etc.  R.  Co, 
V.  Harmon,  12  111.  App.  54,  63;  Indianapolis  etc.  R.  Co.  v.  Jurey,  8  Id.  160; 
Wabash  etc.  R.  Co.  v.  McCasland,  11  Id.  491;  Illinois  etc.  R.  R.  Co.  v.  Brebford,  , 
13  Id.  251;  HaXl  v.  Renfro,  3  Mete.  (Ky.)  51;  Smith  v.  Neio  Haven  etc.  R.Co., 
12  Allen,  531;  Evans  v.  FUchburg  R.  R.  Co.,  Ill  Mass.  142;  S.  C,  15  Am. 
Rep.  19;  Perm  v.  Buffalo  etc.  R.  Co.,  49  N.  Y.  204;  S.  C,  10  Am.  Rep.  355; 
Crogin  v.  Neio  York  etc.  R.  R.  Co.,  61  N.  Y.  61;  S.  C,  10  Am.  Rep.  559; 
Maslin  V.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180.  Thus  the  carrier  is  not 
liable  where  a  bullock  escapes,  by  his  own  exertions,  from  the  truck  in  which 
he  is  being  trans|>orted,  without  negligence  ^y  the  carrier,  the  track  itself 
being  sufficient,  and  is  lost:  Blower  v.  Orent  WeHem  R.  Co.,  L.  R.  7  C.  P. 
C55;  S.  C,  41  L.  J.  C.  P.  268;  27  L.  T.,  N.  S.,  883;  20  W.  R.  776.  So  w  here 
the  animal  takes  fright,  after  the  journey  is  ended,  at  a  light  displayed  by  a 
Bervant  of  the  company,  and  dashes  upon  the  track  and  is  killed:  Roberts  v. 
Great  Western  R.  Co.,  4  Ad.  &  El.,  N.  S.,  506.  So  where  an  unruly  jackass  is 
thrown  off  or  falls  off  a  ferry-boat,  through  his  own  restlessness  or  vicious- 
ness, the  ferry-man,  if  not  guilty  of  negligence,  is  not  liable:  Hall  v.  Renfro, 
3  Mete.  (Ky.)  55.  So  where  a  mule,  being  transported  in  a  railway  car,  kicks 
through  the  slats  at  the  side  of  the  car  and  is  killed,  without  fault  of  the 
carrier,  there  is  no  liability,  it  being  the  nature  of  the  mule  to  kick:  Indian- 
a/tolis  etc.  R.  Co.  v.  Jurey,  8  111.  App.  160.  Nor  is  the  carrier  liable  where  one 
of  a  pair  of  horses  kicks  and  kills  or  injures  the  other  in  the  car,  if  the  car 
was  suitable,  and  proper  care  was  exercised  to  prevent  such  injuries:  Evajis 
V.  Fitchburg  R.  R.  Co.,  Ill  Mass.  142;  S.  C,  15  Am.  Rep.  19.  So  where 
an  animal  dies  or  is  injured  by  heat  or  cold  or  want  of  food  while  in  course  of 
transportation,  without  any  negligence  on  the  part  of  the  carrier,  there  can 
be  no  recovery  therefor:  Mcmlin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180; 
K'^rby  v.  Great  Western  R.  Co.,  18  L.  T.,  N.  S.,  658. 

Whore  an  animal  while  being  carried  perishes,  partly  through  its  own  un- 
ruly conduct  and  partly  from  the  effects  of  a  storm,  the  carrier,  if  not  charge- 
able with  negligence,  is  not  liable:  Nugent  v,  tSmith,  L.  R.  1  C.  P.  Div.  423; 
S.  C,  45  L.  J.  C.  P.  697;  34  L.  T.,  N.  S.,  827;  25  W.  R.  117. 

If  Carrier's  Negligence  Contributes  to  Loss  through  the  infirmity 
or  unrulincss  of   the  animal  carried,  the  carrier  is  liable  therefor.     Thus, 
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although  as  already  stated,  the  carrier  is  not  liable  for  the  death  or  injury  of  an 
animal  by  heat»  in  tho  absence  of  negligence,  yet  where  hogs  become  heated 
in  the  course  of  transportation  by  being  overcrowded,  and  the  carrier  upon 
being  informed  of  the  fact  neglects  to  apply  Abater  to  them,  it  is  liable  for  aa 
injury  resulting  therefrom,  and  it  is  no  excuse  that  the  carrier's  pump  is  out  cf 
repair:  Illinois  etc.  R.  li.  Co.  v.  Adorns ^  42  111.  474;  Toledo  etc.  12.  R.  Co.  v.  Thomji- 
eo./,  71  Id.  434.  So  the  carrier  is  also  liable  for  a  loss  occasioned  by  the  over- 
crowding of  sheep  in  an  insufficient  car:  liilzw  Pennsylvania  R.  R.  Co.^  i] 
Piula.  82.  And  generally,  it  is  the  duty  of  tho  carrier  to  provide,  cai-s  of 
suUicicnt  size  and  strength  for  tho  transportation  of  animals;  and  if  it  fails  to 
du  so  it  is  liable  for  a  loss  occasioned  thereby  through  the  unruliness  of  the 
animals:  St,  Louis  etc.  R.  Co.  v.  Dorman,  72  111.  504;  Indianapol'ts  etc.  R.  Co. 
V.  Strain,  81  Id.  504;  SmUh  v.  New  Haven  etc.^  R.  R.  Co.,  12  Allen,  5:M; 
Rliodes  V.  Louisville  etc.  R.  Co.,  9  Bush,  688.  The  rule  on  this  point  is  thus 
stated  by  Mr.  Justice  Foster  in  Smith  v.  New  Haven  etc.  R.  R.  Co.,  12  Allen, 
5o4:  **Thc  sufficiency  of  a  car  door  to  resist  the  struggles  of  animals,  howevf-r 
unruly,  it  is  in  the  power  of  a  railroad  company  to  secure.  And  its  obli^'ation 
ia  this  respect  is  not  satisfied  by  furnishing  a  reasonably  strong  car.  Tho 
company  is  bound  to  have  one  absolutely  and  actually  sufficient.  It  is  prac- 
ticable to  make  a  car  so  thoroughly  strong  that  cattle  cannot  break  it  duw  n 
an<l  fall  out.  For  any  failure  to  do  so  the  carrier  is  responsible."  The  obli- 
gation to  furnish  safe  and  suitable  cars  is  absolute,  without  reference  to  the 
fitness  and  fidelity  of  the  company's  servants,  unless  the  shipper  of  tfie  ani- 
mals voluntarily  assents  to  the  use  of  cars  which  he  knows  to  be  defective: 
Oi-eat  Western  R.  Co.  v.  Hawkins,  18  Mich.  427;  S.  C,  17  Id.  57.  So,  though 
tlie  contract  which  limits  the  liability  of  the  carrier  in  some  respects  is  silent 
as  ti)  the  fitness  of  the  cara:  Id.  Even  where  the  defect  in  the  cars  is  known 
to  t!»e  shipper  at  the  time  of  shipment,  it  is  hold  that  the  carrier  js  liable  for 
an  injury  resulting  therefrom,  in  the  absence  of  any  stipulation  to  tho  con- 
trary: Pratt  v.  Ofjdensbvrg  etc.  R.  R.  Co.,  102  Mass.  557.  Certainly  the  mere 
presence  of  the  owner  of  the  animals  will  not  limit  the  carrier's  responsibility 
for  an  injury  from  this  cause,  where  he  has  no  control  over  the  cars  and  is  not 
permitted  to  take  precautions  which  he  suggests  for  the  safety  of  the  animals; 
as  where  box-cars  are  used  instead  of  cattle-cars  for  the  transportation  of  cat- 
tle, and  the  owner  of  the  cattle  is  refused  the  privilege  of  nailing  slats  across 
the  doors;  and  solid  doors  being  used,  the  animals  are  suffocated:  Peit  rs  v. 
New  Orleans  etc.  R.  R.  Co.,  IG  La.  Ann.  222.  Where  the  carrier  has  limited 
its  liability  to  the  end  of  its  road,  but  carries  the  cattle  beyond,  and  tl»ey 
there  escape,  owing  to  defects  in  the  cars,  it  is  liable  for  the  loss:  Indiamtpo- 
lis  etc.  R.  Go.  v.  Strain,  81  111.  504.  A  connecting  carrier  is  not  bound  to 
transport  animals  in  the  same  cars  in  which  they  were  received:  McAl'sfer 
V.  Chicago  etc.  R.  R.  Co.,  74  Mo.  351;  but  if  it  uses  the  same  cars  it  is  liable 
for  injuries  from  defects  therein  to  the  same  extent  as  if  they  were  its  own 
cars:  Combe  v.  London  etc.  R.  Co.,  31  L.  T.,  N.  S.,  013.  Even  where  it  is 
denied  that  carriers  of  animals  are  liable  as  common  carriers,  it  is  held  that 
they  are  liable  for  injuries  from  neglect  to  furnish  proper  cars  for  tlie  trans- 
portation: Michigan  etc.  R.  R.  Co.  v.  McDonough,  21  Mich.  1G5;  S.  C,  4  Am. 
Hep.  4C6.  A  railway  company  transporting  pigs  in  cars  which  have  been 
washed  with  lime,  and  have  not  been  prope^rly  cleaned,  is  liable  for  an  injury 
resulting  therefrom,  although  the  lime- wash  was  used  in  obedience  to  a  gov- 
ernment regulation:  Shaw  v.  Oreal  Southern  etc.  R.  Co.,  8  L.  R.  Ir.  10. 

The  rule  that  a  carrier  is  not  exempted  from  liability  for  an  injury  result- 
ing to  animals  transported  by  him,  through  their  own  restlessness  or  vicious- 
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ncss,  where  his  owii  negligence  in  not  providing  proper  appliances,  etc.,  has 
contributed  thereto,  extends  also  to  ferry-men.  Hence,  owners  of  a  ferry  who 
have  not  provided  their  boat,  or  the  slip  leading  thereto,  with  proper  railings, 
bars,  chains,  or  the  like,  are  liable  for  the  loss  of  animals  plunging  off  the 
boat  or  slip  throngh  restlessness  or  fright:  WiUon  v.  Hamilton^  4  Ohio  St.  722; 
Willmghhy  v.  Horridge,  12  Ad.  &  El.,  N.  S.,  742;  S.  C,  22  L.  J.  C.  P.  90;  17 
Jur.  323. 

If  Owner  op  Animals  or  hm  Agent  Ck)KTRiBDTBS  to  their  Loot 
OR  Injury  by  his  own  act  or  negligence,  he  cannot  recover  therefor 
against  the-carrier:  Pratt  v.  Otjdeneburg  etc,  R,  R.  Co.,  102  Mass.  557;  lUinoia 
etc.  R.  R.  Co.  V.  Brels/ordf  13  111.  App.  251.  Thus,  where  the  owner  of  horses 
transported  by  rail  is  guilty  of  negligence  in  fastening  their  halters  and  in  not 
removing  their  shoes,  so  that  one  kicks  the  other,  the  carrier  is  not  liable: 
Evans  v.  FUchburg  R.  R.  Co.,  Ill  Mass.  142;  S.  C,  15  Am.  Rep.  19.  So, 
where  the  owner  of  a  greyhound  furnishes  an  insufficient  strap  and  collar,  by 
reason  of  which  it  escapes  from  the  carrier  and  is  killed  in  course  of  trans- 
portation, it  is  held  that  he  cannot  recover:  RicfiarcUon  v.  North-exutem  R. 
Co.,  L.  R.  7  C.  P.  75;  S.  C,  41  L.  J.  C.  P.  60;  26  L.  T.,  N.  S.,  131;  20  W. 
K.  461,  distinguishing  Stewart  v.  Crawley,  2  Stark.  323,  which  was  a  some- 
what similar  case.  So  the  carrier  is  not  liable  where  the  owner  or  his  agent 
insists  on  putting  an  animal  on  board  the  cars  as  he  thinks  best,  after  being 
requested  to  surrender  its  control  to  the-carrier,  and  an  injury  results  during 
the  loading:  Bowie  v.  BaUimore  etc.  R.  R.  Co.,  1  McArthur,  94.  So  it  is  held 
that  it  is  not  necessarily  negligence-on  the  part  of  a  carrier  by  water  to-con- 
l:ne  cattle  between  the  decks  of  an  iron  ship  during  hot  weather,  where  that 
is  the  act  of  the  shipper:  7'Ae  Powhatan,  21  Blatch.  18.  And  where  the 
owner  or  his  agent  unwarrantably  interferes  with  the  management  of  the  ani- 
mal during  transportation,  by  refusing  to  allow  the  car  door  to  be  shut,  so 
that  the  animal  falls  out  and  is  killed,  the  carrier  is  not  liable:  Roderick  v. 
Baltimore  etc.  R.  R.  Co.,  7  W.  Va.  64.  And  where  the  owner  of  a  team  on 
a  ferry-boat  keeps-control  of  it  liimself ,  and  is  guilty  of  negligence  in  its  man- 
agement, so  that  the  animals,  becoming  frightened,  rush  overboard,  it  is  held 
that  he  cafinot  recover  therefor,  although  the  boat  is  not  provided  with  suffi- 
cient chains,  or  the  like:  White  v.  WinnisHfnmit  Co.,  7  Gush.  155;  Dudley  v. 
Camden  etc.  Ferry  Co.,  42  N.  J.  L.  25;  S.  C,  36  Am.  Rep.  501;  S.  C,  45  N. 
J.  L.  368.  But  in  WiUoughby  v.  Horridge,  12  Ad.  &  EL,  N.  S.,  742;  S.  C,  22 
L.  J.  C.  P.  90;  17  Jur.  323,  the  lessees  of  a  ferry  were  held  liable  for  an  injury 
to  a  passenger's  horse  by  the  giving  way  of  the  side  rail  of  the  landing-slip, 
although  the  passenger  had  control  of  the  animal,  they  having  had  preyious 
notice  of  the  insufficiency  of  the  side  rail.  The  mere  fact  that  the  owner  of 
an  animal  accompanies  it,  and  exercises  care  respecting  it  in  traneUu,  will  not 
exempt  the  carrier  from  liability  for  negligence:  Moulton  v.  St.  PaxU  etc  R, 
Co.,  31  Minn.  85;  S.  C.,47  Am.  Rep.  781;  nor  will  the  presence  and  assist- 
ance of  the  owner's  servant  while  animals  are  being  unloaded  relieve  the 
carrier  of  responsibility  with  respect  thereto:  Combe  v.  London- ^etc.  R,  Co., 
31  L.  T.,  N.  S.,  613. 

Neglect  bt  Owner  to  Inform  Carrier  of  animals  shipped  through 
another  state  that  they  are  of  a  kind  not  permitted  by  the  laws  of  that  state 
to  be  unloaded  there  will,  together  with  other  circumstances,  prevent  his 
recovering  from  the  carrier  a  fine  which  he  is  compelled  to  pay  for  the  car- 
rier's act  in  unloading  the  animals  in  that  state  for  transshipment  against  his, 
the  owner's,  remonstrance:  McAlisier  v.  Chicago  etc  R.  R,  Co.,  74  Mo.  351. 
Although,  however,  the  owner  of  an  animal  transported  by  a  common  carrier 
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may  be  n^ligent  in  not  oommnnicating  proper  information  to  the  carrier,  it 
wiU  not  prevent  recovery  for  an  injury  due  entirely  to  the  carrier's  negli- 
gence. Thus,  where  the  shipper  of  a  pregnant  cow  neglects  to  inform  the  car- 
rier of  her  condition,  and  that  extraordiuary  care  must  be  taken  of  her,  it 
will  not  exempt  the  carrier  from  liability  for  a  loss  resulting  from  negligently 
permitting  the  car  to  mn  down  the  grade  and  to  strike  with  great  force 
against  another  car;  for  the  shipper's  negligence  does  not  contribute  thereto: 
McCune  v.  Burlington  tic,  R,  Co.,  62  Iowa,  600. 

LlABILFTT  FOB  REFUSAL  TO  CaRBT  AnIMALS  OR  DELAY  IN  THEIR  TRANS- 
PORTATION.— As  carriers  of  animals  for  hire  are  oommon  carriers,  they  are 
unquestionably  bound  to  carry  such  freight  on  reasonable  terms  for  all  if  they 
are  provided  with  the  facilities  for  doing  so,  and  are  liable  in  damages  for  a 
refusal  to  carry  without  reasonable  excuse:  Chicago  tic.  R,  Co,  v.  EricksoUf 
91  111.  613;  BalletUine  v.  NoHh  MUtumri  R,  R,  Co,,  40  Mo.  491;  Texas  etc.  R, 
Co.  V.  NichoUoUy  61  Tex.  491.  An  unconstitutional  statute  forbidding  the 
transportation  is  not  a  reasonable  excuse:  Chicago  tie,  R,  Co,  r,  Ericlxon, 
91  111.  613.  It  is  held,  however,  in  Michigan,  in  accordance  witk  the  doctrine 
of  that  state  already  adverted  to,  that  unless  a  railway  company  has  held 
itself  out  as  a  common  carrier  of  animals  it  is  not  liable  for  a  refusal  to  carty 
them:  Lobe  Short  etc,  R.  R,  Co.  v.  Perkins,  25  Mich.  329;  S.  C,  12  Am.  Rep. 
275.  As  a  common  carrier  of  animals  is  liable  for  a  refusal  to  carry  them  ou 
reasonable  terms,  it  is  also  liable  for  unreasonable  delay  in  shipment  and  for 
damages  arising  therefrom:  Wahaah  etc,  R.  Co,  v.  McCastand,  11  HI.  App. 
491;  lUUiois  etc.  R,  R,  Co.  v.  Waters,  41  111.  73;  Tucker  v.  Padjic  R,  R.  Co., 
50  Mo.  ^85;  Sturgeon  v.  St.  Louis  etc.  R.  Co.,  65  Id.  569.  Thus  if  cattle  are 
placed  on  board  the  company's  oars  in  season  for  the  next  regular  cattle  train, 
and  information  thereof  given  to  the  station-agent,  the  company  is  liable  for 
damages  occasioned  by  not  forwarding  them  by  that  train:  Illinois  etc.  R.  R. 
Co.  V.  Wafers,  41  HI.  73.  But  the  carrier  is  not  liable  if  the  cattle  are  not  on 
board  the  cars  when  the- train  arrives:  Frazier  v.  Kansas  etc.  R.  Co.,  48  Iowa, 
571.  The  lack  of  suitable  appliances,  it  seems,  is  no  excuse  for  delay  of  ship- 
ment, as  where  the  engine  attached  to  the  train,  by  which  swine  ought  to 
have  been  shipped,  threw  out  sparks  when  drawing  a  heavy  load,  and  was 
thus  likely  to  set  the  straw  in  the  hog-cars  on  fire:  Tucker  v.  Pcicific  R.  R. 
Co.,  50  Mo.  385.  Where  delay  in  shipment  is  excused,  the  carrier  is  not,  of 
course,  liable  for  any  damage  resultinff  from  such  delay,  nor  it  seems,  where 
there  is  no  stipulation  to  carry  by  a  particular  train  or  in  season  for  a  particular 
market-day:  Conger  v.  Hudson  R.  R.  Co.,  6  Duer,  375.  The  carrier  is  liable 
also  for  unreasonable  delay  in  transshipment  over  a  connecting  road:  Toledo 
etc.  R.  Co.  V.  Lockhart,  71  IlL  627.  So  for  unreasonable  or  negligent  deten- 
tion of  the  train,  whereby  animals  perish  of  cold,  the-carrier  is  liable:  Moulton 
Y.  Si.  Paul  tic  R.  Co,,  31  Minn.  85;  S.  C,  47  Am.  Rep.  781. 

Limitation  of  Liability  of  Carriers  of  Living  Animals  by  Contract. 
A  common  carrier  may  unquestionably  limit  his  liability  for  the  transporta- 
tion of  living  animals  by  express  contract,  in  consideration  of  a  reduced  freight, 
except  as  to  injuries  occasioned  by  its  own  negligence  or  misfeasance:  South 
etc.  R.  R.  Co.  v.  Henlein,  52  Ala.  606;  S.  C,  23  Am.  Rep.  578;  Otorgia  R.  R. 
Co.  V.  Btaiie,  66  Ga.  438;  a  C,  42  Am.  Rep.  75;  Georgia  R,  R,  Co.  v. 
Spears,  66  Ga.  485;  S.  C,  23  Am.  Rep.  578;  MitcJiell  v.  Oeorgia  R.  R.  Co.,  63 
Ga.  644;  Illinois  etc.  R.  R.  Co.  v.  Morrison,  19  111.  136;  Dawson  v.  St.  Louts 
etc.  R.  Co.,  76  Mo.  514;  Kimball  v.  Rutland  etc.  R.  R.  Co.,  26  Vt.  247;  Mas- 
tin  v.  Baltimore  etc.  R.  R.  Co.,  14  W.  Va.  180;  Belts  v.  Farmers'  etc.  Co.,  21 
Wis.  80;  Morrison  v.  PJdllips  etc.  Co.,  44  Id.  405.     Thus  it  may  stipulate 
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against  loss  by  overcrowding,  heat,  suffocation,  and  the  like:  Squire  v.  Xcw 
York  <tc.  11  /?.  Co.,  93  ilass.  200;  Geonjia  Ji.  A',  v.  Beati^,  CO  Ga.  408;  S. 
C,  4-2  Am.  Rep.  7o;  Mitchell  v.  Georfjia  12.  R.  Co.,  C8  Ga.  C44.  And  such 
stipulation  is  especially  binding  uhere  the  owner  of  the  animals  or  Lis  agent 
has  notice  of  the  danger  of  loss  from  the  causes  mentioned  in  time  to  prevent 
it:  Squire  v.  Iscia  York  etc.  J!.  R.  C'o.,  supra.  So  the  carrier  may  provide 
in  the  contract  that  it  will  not  be  liable  for  any  loss,  unless  notice  thereof  is 
given  within  a  siKJcilied  time:  Wabcuih  etc.  //.  Co.  v.  Black,  11  111.  App.  465; 
Dawson  v.  St.  Louis  etc.  R.  Co.,  70  Mo.  ol4;  Goggin  v.  Kansas  etc.  R.  Co., 
\'l  Kan  410.  But  in  Orniaby  v.  Union  Pa^ijic  R.  Co.,  2  McCrary,  48,  it  was 
hold  that  a  contract  between  the  carrier  and  shipi^er,  that  the  former  was  not 
to  be  liable  for  delay  of  ttansjwrtation,  and  requiring  notice  of  a  claim  for  dam- 
ages to  be  given  before  the  stock  "were  unloaded,  was  unreasonable  and  void; 
C8[»ecially  as  aj)plied  to  an  injury  from  illness,  which  would  probably  not  be 
discoverable  before  removal  of  the  animals  from  the  cars.  A  provision  in  the 
contract  for  tlie  carriage  of  cattle  by  sea  against  liability  for  loss  by  jettison, 
where  they  are  shipiMid  on  deck,  is  not  unreasonable  or  against  public  policy: 
The  Enrirp^e,  5  Hughes,  27o. 

A  limitation  of  liability  to  fifty  dollars  a  bead  for  cattle  shipped  by  rail  in 
a  carrrier's  contract,  in  consideration  of  a  reduction  in  freight,  was  held  rea- 
sonable in  South  R.  R.  Co.  v.  Ilenlein,  52  AJa.  COO;  S.  C,  23  Am.  Rep.  578. 
To  tlie  «a»ie  effect  is  Hart  v.  Pennsylvania  R,  R.  Co.,  2  McCrary,  333.  But 
in  Chicago  etc.  R.  Co.  v.  Harmon,  12  111.  App.  54,  a  custom  of  a  carrier  not 
to  be  resixjnsible  for  an  injury  to  any  animal  exceeding  the  value  of  one  hun- 
dred dollars  was  declared  void,  as  against  public  policy:  See  also  MoulUm  v. 
St.  Paul  etc.  R.  Co.,  31  Minn.  85;  S.  C.,  47  Am.  Rep.  781.  And  in  McCune  v. 
Burlington  tfc.  R.  Ch,  52  Iowa,  COO,  a  regulation  by  the  carrier  to  the  effect 
that  no  valuable  stock  should  be  received  for  transportation  until  the  owner 
bIiouUI  sign  a  contract  releasing  the  company  from  all  liability  for  anything  be- 
yond the  value  of  ordinary  stock,  was  a<l judged  void  under  section  1308  of  the 
Iowa  code.  Whatever  may  be  the  value  of  an  animal,  the  same  degree  of  caro 
is  required  of  the  carrier  transporting  it,  and  if  the  carrier  has  any  special  rules 
whereby  care  is  to  be  proportioned  to  the  value  of  the  animal,  it  is  his  duty 
to  inquire  of  the  shipper  whether  such  animal  possesses  any  special  value: 
Chicago  etc.  R.  Co.  v.  Harmon,  12  111.  App.  54.  As  to  the  effect  of  negligence 
on  the  iwirt  of  the  carrier,  where  there  is  a  contract  limiting  the  liability  to  a 
speciued  value,  and  as  to  limitations  of  the  recovery  to  a  particular  value 
under  the  English  railway  and  canal  traffic  act,  see  post.  We  have  no  doubt 
that,  in  accordance  with  the  general  rule  as  to  the  liability  of  carriers  f«)r  arti- 
cles of  exceptional  value,  a  canier  may  require  shippers  to  state  the  value  of 
animals  having  a  special  value  above  Uiat  of  ordinary  stock,  and  may  require 
the  payment  of  freiglit  in  proportion  to  the  increased  risk,  unless  the  shipixjr 
will  consent  to  the  limitation  of  the  liability  to  a  specified  value,  where  there 
is  no  negligence  or  mi.sfeasance  on  the  part  of  the  carrier. 

A  carrier  may  also,  no  doubt,  stipulate  in  a  contract  for  the  carriage  of 
animals  that  the  owner  shall  care  for  them  in  transit  and  see  to  the  unloatling 
of  them  to  be  fed,  and  the  like:  South  He.  R.  R.  Co.  v.  Uenlein,  52  Ala.  COC;  S.  C, 
23  Am.  Rep.  578.  But  although  the  owner  agrees  to  take  care  of  his  stock 
and  to  see  to  the  loading  and  unloading  of  tlicm,  the  carrier  must  afford  him 
reasonable  opportunity  and  facilities  for  doing  so:  Dawson  v.  St.  Louis  etc.  R. 
R.  Co.,  70  Mo.  514;  Bills  v.  New  York  etc.  R.  R.  Co.,  84  N.  Y.  5.  But  even 
where  the  contract  provides  that  the  carrier  Bhall  furnisli  proper  facilities  and 
a3bi:>taucc  in  unloailing  and  feiMling  catllo,  it  yci-nia  tha^  if  the  owner  neglccU 
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to  unload  and  feed  them  without  help,  where  he  might  have  done  so  l)y  fur- 
nishing his  own  appliances,  he  cannot  recover  for  a  loss  occasioned  l»y  the 
carrier's  failure  to  provide  the  facilities  and  assistance  stipulated  for:  Prwn 
V.  Buffalo  etc.  R,  IL  Co,,  49  Id.  204.  On  the  other  hand,  although  tho  contract 
stipulates  that  the  carrier  shall  not  be  liable  for  attention,  feeding,  etc.,  but 
that  it  shall  afford  the  shipper  reasonable  facilities  for  caring  for  his  animaU 
himself,  the  carrier  is  nevertheless  liable  for  failure  to  care  for  them,  where 
it  carries  them  beyond  their  destination,  and  detains  them  several  days: 
Bryant  v.  South-western  R.  R,  Co.y  CS  Ga.  805.  And  notwithstanding  such  a 
stipulation  in  the  contract,  the  carrier  is  bound  to  have  stock  unloaded  and 
fed  at  a  junction  with  a  connecting  line,  where  upon  arrival  there  it  is  found 
that  the  stock  cannot  be  forwarded  immediately:  Dunn  v.  Hannibal  etc,  R.  R, 
Co.,  68  Mo.  268. 

A  earlier  of  animals  cannot  stipulate  against  liability  for  negligence  in 
respect  of  its  duties  as  a  common  carrier:  Saulh  etc.  R.  R.  Co.  v.  Jlenleiuy  52 
Ala.  006;  S.  C,  23  Am.  Rep.  578;  Georrjia  R.  R.  v.  BecUic,  66  Ga.  438;  S.  C, 
42  Am.  Rep.  75;  Indianapolis  etc.  R.  R.  Co.  v.  Allen,  31  Ind.  394;  St.  Louis 
etc.  R.  R.  Co,  v.  Piper,  13  Kan.  503;  Kansas  etc.  R.  R.  Co.  v.  Simpnon,  30  Id. 
645;  S.  C,  46  Am.  Rep.  104;  LouismUe  etc.  R,  R.  Co.  v.  I/edfjer,  9  Busli,  445; 
S.  C,  15  Am.  Rep.  740;  Moullon  v.  St.  Paul  etc.  R.  Co.,  31  Minn.  85;  S.  C,  47 
Am.  Rep.  781;  Oxley  v.  St.  Louis  etc.  R.  R.  Co.,  65  ^lo.  020;  Sturgeon  v.  St. 
Louis  etc.  R.  R.  Co.,  Id.  569;  Dunn  v.  JJannilxil  etc.  R.  R.  Co.,  68  Id.  208; 
Welsh  V.  Pittsburgh  etc.  R.  R.  Co.,  10  Ohio  St.  65;  Powell  v.  Pennsylvania  R.  R. 
Co.,  32  Pa,  St.  414;  Virginia  etc.  R.  R.  Co.  v.  Sayers,  26  Gratt.  328.  Cojitr^i 
in  New  York:  Cragin  v.  New  York  etc.  R.  R.  Co.,  51  N.  Y.  61;  Mynard  v. 
Syracuse  etc.  R,  R.  Co.,  71  Id.  180.  And  where  tho  contract  is  not  to  be  lia- 
ble for  anything  but  gross  negligence,  the  carrier  is  nevertheless  liable  if  it  is 
guilty  of  any  negligence  occasioning  a  loss:  Vii-ginia  etc.  R.  Co.  v.  Sayers, 
supra.  In  some  of  the  cases  it  is  said  that  although  the  carrier,  in  such  a 
case,  cannot  by  contract  exempt  itself  from  liability  for  any  loss  occasioned 
by  neglect  of  its  duties  as  a  common  carrier  in  nmning  its  trains,  etc.,  it  may 
limit  its  liability  for  negligence  in  other  respects:  Georgia  R.  R.  Co.  v.  Bealie, 
66  Ga.  438;  S.  C.,  42  Am.  Rep.  75;  Georgia  R.  R.  Co.  v.  Spears,  66  Ga.  485; 
S.  C.,  42  Am.  Rep.  81.  Where  the  contract  limits  the  carrier's  liability  for 
an  animal  to  a  certain  sum,  the  better  opinion  is  that  the  limitation  does  not 
apply  where  the  loss  is  occasioned  by  negligence:  Kansas  etc.  R.  R.  Co.  v. 
Simpson,  30  Kan.  644;  S.  C,  46  Am.  Rep.  104;  but  see,  contra,  JJart  v.  Penn- 
sylvmiia  R.  R.  Co.,  2  McCrary,  333.  Permitting  straw  or  other  combustible 
materials  to  be  used  in  stock-cars,  whereby  a  fire  originates  from  sparks  from 
the  locomotive,  is  such  negligence  as  to  render  the  carrier  liable,  notwith- 
standing any  stipulation  to  the  contrary:  Powell  v.  Pennsylvania  R.  R.  Co., 
32  Pa.  St.  414.  ^So  leaving  a  car  window  open,  or  any  like  negligence, 
whereby  animals  escape  from  a  car,  will  render  the  carrier  liable,  although 
the  contract  expressly  stipulates  against  liability  for  escapes:  Indianapolis 
etc.  R.  R.  Co.  V.  Allen,  31  Ind.  394;  Oxley  v.  St.  Louis  R.  R.  Co.,  65  Mo.  629. 
And  where  the  contract  stipulates  against  liability  for  suffocation  of  animals 
the  carrier  is  nevertheless  liable  for  an  injury  from  that  cause  through  it3 
own  negligence:  Sturgeon  v.  St.  Louis  R.  R.  Co.,  Id.  560.  So  the  carrier  is 
liable  for  an  injury  from  delay  caused  by  negligence,  though  the  conti^ct 
stipulates  against  liability  for  delay  generally:  Dunn  v.  Hannibal  eXc.  R.  R, 
Co.,  68  Mo.  268;  Wabash  etc.  R.  Co.  v.  McCa^laml,  11  111.  App.  491. 

The  carrier  is  bound  also  to  furnish  sufficient  and  suitable  cars  for  the 
transportation  of  any  animals  which  it  undertakes  to  transport,  uotwithstand- 
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ing  any  stipulation  to  the  contrary,  and  is  liable  for  any  injury  occasioned  by 
defects  in  the  cars,  rendering  them  unsafe,  or  the  like:  Rhodes  v.  LouwviUe 
etc.  B.  It.  Co.,  9  Bush,  688;  Welsh  v.  PiWihunjh  R.  R.  Co.,  10  Ohio  St  65. 
But  see,  to  the  contrary,  Wilson  v.  New  York  eU.  R.  R.  Co,,  27  Hun,  149; 
Chippendale  v.  LancasJUre  etc.  R,  R,  Co.,  7  Eng.  L.  &  Eq.  395.  And  where 
the  car  originally  provided  proves  defective,  and  the  animals  are  changed  to 
another,  which  the  owner  of  the  animals  has  no  opportunity  to  supply  with 
sufficient  bedding,  and  an  injury  happens  from  want  thereof,  the  carrier  is 
liable  although  the  contract  provides  that  the  owner  is  to  take  care  of  the 
animals:  McDaniel  v.  Chicago  etc  R.  R.  Co.,  24  Iowa,  412.  Even  where  the 
carrier  of  animals  is  not  regarded  as  a  common  carrier,  it  seems  that  it  can- 
not relieve  itself  by  special  contract  against  liability  for  a  loss  arising  from 
** negligence,  misconduct,  or  otherwise,"  in  **  loading,  unloading,  conveyance, 
and  otherwise,"  from  the  duty  of  furnishing  suitable  cars  for  the  transporta- 
tion, or  from  liability  for  a  failure  to  do  so:  Hawkins  v.  Oreai  We^ern  R,  R. 
Co.,  11  Mich.  67. 

In  England  it  is  provided  by  statute  that  railway  companies  may  prescribe 
such  conditions  with  respect  to  receiving,  forwarding,  and  delivering  animals 
"as  shall  be  adjudged  by  the  court,  or, a  judge  thereof,  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  just  and  reasonable:"  17  & 
18  Vict.,  c.  31,  sec.  7.  The  same  statute  provides  for  a  limitation  of  the 
liability  of  carriers  of  animals,  beyond  a  certain  sum  per  head;  unless  the 
value  is  declared  and  freight  paid  for  the  excess  of  value.  Under  this  stat- 
ute it  is  held  that  a  condition  in  a  contract  for  the  carriage  of  animals,  which 
was  prima  facte  unreasonable,  becomes  just  and  reasonable  if  a  reasonable 
alternative  is  offered  to  the  shipper:  Corrigan  v.  Great  NoriJtem  etc,  R.  Co., 

6  L.  R.  Ir.  90;  Ruddy  v.  Midland  etc.  R.  Co.,  8  Id.  232;  Cfallagher^y.  Great 
Western  etc  R.  Co,,  8  Ir.  C.  L.  326.  The  burden  of  showing  reasonable- 
ness of  the  condition  in  the  contract  or  in  the  alternative  contract  is  on  the 
carrier:  Ruddy  v.  Midland  etc.  R,  Co.,  supi'o.  It  is  established,  also,  that  a 
condition  not  to  be  liable  for  damage  from  over-carriage,  detention,  or  delay, 
"however  caused,*'  is  unjust  and  unreasonable:  Alldayv.  GrealWestem  R.  Co., 
6Be8t&  S.  903;  S.  C,  34  L.  J.  Q.  B.  5;  llJur.,  N.  S.,  12;  11  L.  T.,  N.  S.,  207; 
13  W.  R.  43;  Kirby  v.  Great  Western  R.  Co.,  18  L.  T.,  N.  S.,  658.  So  a  con- 
dition exempting  the  carrier  from  "all  liability,"  or  from  liability  "  in  any 
case: "  Gregory  v.  West  Midland  R.  Co.,  2  H.  &  C.  944;  S.  C,  33  L.  J. 
Ex.  155;  10  Jur.,  N.  S.,  243;  12  W.  R.  528;  Lloyd  y.  Waierford  etc.  R.  Co., 
15  Ir.  C.  L.  37;  S.  C,  9  L.  T.,  N.  S.,  89;  Aahendon  v.  London  etc.  R.  Co., 
L.  R.  5  Ex.  Div.  190;  S.  C,  42  L.  T.,  N.  S.,  586;  28  W.  R.  611;  44  J.  P.  203. 
So  a  condition  that  the  owner  shall  assume  all  risk  from  negligence,  default, 
or  defects  in  the  station  or  cars:  Rooth  v.  North-eastern  R.  Co.,  L.  R.  2  Ex. 
173;  S.  C,  36  L.  J.  Ex.  83;  15  L.  T.,  N.  S.,  624;  15  W.  R.  695;  although,  in 
some  earlier  cases,  conditions  exempting  from  "all  liability,"  "all  risk," 
and  the  like,  were  sustained  as  reasonable:  Gannett  v.  Ford,  5  L.  T.,  N.  S., 
604;  McConce  v.  London  etc.  R.  Co.,  7  H.  &  N.  477;  S.  C,  31  L.  J.  Ex.  65; 

7  Jur.,  N.  S.,  1304;  10  W.  R.  154;  Pard'mgton  v.  South  Wales  R.  Co.,  1  H. 
&  N.  392;  S.  C,  26  L.  J.  C.  P.  105;  2  Jur.,  N.  S.,  1210;  Chippendaiev.  Lan- 
cashire etc.  R.  Co.,  7  Eng.  L.  &  Eq.  395;  S.  C,  21  L.  J.  Q.  B.  22;  15  Jur., 
N.  S.,  1106. 

The  doctrine  of  the  later  English  cases  on  this  subject  is  in  accord  with 
that  which  prevails  iu  most  of  the  United  States,  that  the  carrier  cannot 
exempt  himself  from  liability  for  negligence  in  the  transportation  of  animals 
by  any  condition  in  his  contract     It  is  in  accord,  also,  with  the  doctrine  laid 
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down  in  the  leading  case  of  Peek  v.  I^orth  Staffordshire  R.  Co,,  10  H.  L.  C. 
403,  extensively  quoted  from  in  the  note  to  CoU  v.  Ooodioin,  32  Am.  Dec. 
498  et  seq.,  to  the  effect  that  a  carrier  cannot  in  any  case  relieve  himself  by 
contract  from  liability  for  negligence.  Where  a  carrier  inserts  a  stipulation 
in  his  contract,  under  the  statute  in  question  not  to  be  liable  for  injuries  caused 
by  the  "kicking,  plunging,  or  restiveness  **  of  animals  carried,  it  does  not  ab- 
solve him  from  responsibility  for  negligence  in  letting  an  animal  out  of  the 
truck  when  excited,  so  that  she  jumped  the  fence,  ran  upon  the  track,  and 
was  killed:  OiU  v.  Manchester  etc,  B.  Co.,  L.  R.  8  Q.  B.  186;  S.  C,  42  L.  J. 
Q.  B.  89;  28  L.  T.,  N.  8.,  687;  21  W.  R.  625.  So  a  condition  exempting  from 
liability  for  injuries  "caused  by  fear  or  restiveness  of  animals"  will  not  excuse 
the  carrier  where  an  injury  happens  from  fear  or  restiveness  caused  by  the 
carrier's  negligence,  and  not  by  the  ordinary  incidents  of  the  transit:  Moore 
V.  OrecU  Northern  B.  Co.,  10  L.  R.  Ir.  95.  So  a  condition  in  an  alternative 
contract)  not  to  be  accountable  for  the  **  correct  selection  of  the  owner's  cat- 
tle on  loading  or  unloading,'*  is  unreasonable,  because  it  would  exempt  tlie 
carrier  from  liability  for  negligence:  McNally  v.  Lancashire  etc,  R.  Co,,  8 
Id.  81.  So  a  condition  not  to  be  liable  "in  any  case"  for  the  loss  of  an 
animal  above  a  specified  value,  unless  the  value  is  declared,  is  unjust  and  un- 
reasonable, because  it  would  protect  negligence  and  misconduct:  Ashendon  v. 
London  etc.  R,  Co.,  L.  R.  5  Ex.  Div.  190;  S.  C,  42  L.  T.,  N.  S.,  686;  28  W. 
R.  511;  44  J.  P.  203.  The  limitation  under  the  statute  in  question,  of  the 
recovery  for  the  loss  or  injury  of  an  animal  carried,  to  a  particular  sum,  unless 
the  value  is  declared,  and  insurance  money  paid  thereon  beyond  the  specified 
value,  applies  where  there  is  no  contract  at  all:  BUI  v.  London  etc.  R.  Co., 
42  L.  T.,  N.  S.,  613;  and  also  where  there  is  an  incomplete  contract  or  incom- 
plete delivery:  Hodgman  v.  West  Midland  R.  Co.,  5  Best  &  S.  173;  S.  C,  33 
L.  J.  Q.  B.  233;  10  Jur.,  K  S.,  673;  10  L.T..  N.  S.,  609;  12  W.  R.  1054;  S.  C. 
affirmed,  36  L.  J.  Q.  B.  85;  13  W.  R.  758.  Where  the  value  is  not  intention- 
ally "declared,"  but  knowledge  thereof  is  incidentally  communicated  or  ac- 
quired, the  carrier  cannot  refuse  to  carry  unless  the  insurance  money  is  paid, 
as  provided  in  the  act:  Robinson  v.  London  etc.  R.  Co.,  19  Com.  B.,  N.  S.,  51 ; 
S.  C,  34  L.  J.  C.  P.  234,  14  Jur.,  N.  S.,  390;  13  W.  R.  660.  U  a  false  dccla- 
ration  of  value  is  made,  it  estops  the  shipper  from  proving  any  value  beyond 
that:  McCanee  v.  London  etc.  R,  Co,,  7  H.  &  N.  477;  S.  C,  31  L.  J.  Ex. 
65;  10  W.  R.  154;  S.  C,  3  H.  &  C.  343;  34  L.  J.  Ex.  39;  10  Jur.,  N.  S.,  1058; 
11  L.  T.,  N.  S..  426;  12  W.  R.  1086. 

Further  consideration  of  this  subject,  of  the  power  of  the  carrier  of  animals 
to  limit  its  liability  therefor  by  express  contract  or  notice,  or  the  like,  scemp 
to  be  unnecessary,  in  view  of  the  elaborate  discussion  of  the  general  question 
of  a  common  carrier's  power  to  limit  its  liability  in  any  case,  contained  in  the 
note  to  Cole  v.  Goodwin,  32  Am.  Dec.  496.  If  a  carrier  of  animals  is  a  com- 
mon carrier,  no  reason  is  perceived  why  the  power  to  limit  liability  in  the 
transportation  of  such  property  is  not  the  same  as  in  case  of  any  other  kind 
of  freight. 
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Saunderson  V.  Ballance; 

[2  JoNXs'fl  Equitt,  322.] 
Party  cannot  Dispute  Validity  of  Pubchase  where,  having  the  title  to 
land  which  is  offered  for  sale,  and  knowing  hia  title,  he  stands  l>y  and 
encourages  or  does  not  forbid  the  sale,  and  thereby  induces  another  to 
purchase  under  the  supposition  that  he  is  getting  a  good  title.  Such 
purchaser  is  entitled  to  equitable  relief  in  i)erfecting  his  title. 

Cause  in  equity  from  Hyde  county.  Thomas  Ballance,  for  the 
puipose  of  securing  his  creditors,  made  a  trust  deed  of  his  land 
to  one  David  Carter,  who,  by  virtue  of  authority  contained 
therein,  on  the  fifteenth  of  June,  1853,  by  public  sale  sold  the 
land  in  question  to  the  plaintiff.  Upon  payment  of  the  pur- 
chase money,  plaintiff  took  a  deed  in  fee  without  warranty  from 
the  trustee,  he,  the  trustee,  believing  that  the  title  to  the  land 
was  good.  Thomas  Ballance  became  possessed  of  the  land  in 
controversy  through  a  deed  from  his  father,  Caleb  Ballance, 
sen.,  which  deed,  for  want  of  words  of  inheritance,  conveyed 
only  a  life  estate  in  the  land.  Ballance,  however,  at  the  time 
of  making  the  deed  of  trust,  claimed  the  land  in  fee.  Upon 
the  death  of  the  grantor,  Caleb  Ballance,  sen.,  the  reversion  of 
this  land  descended  to  Thomas  Ballance  and  one  Joshua  Bal- 
lance. On  June  8,  1853,  a  few  days  before  the  sale  by  the 
trustee,  Joshua  Ballance  conveyed  his  half  of  the  reversion  in 
fee  to  Caleb  Ballance,  jun.,  the  defendant.  After  the  trustee's 
sale,  by  permission  of  plaintiff,  Thomas  Ballance  remained  in 
possession  of  the  land  until  his  death,  in  December,  1853,  when 
Caleb  Ballance,  jun.,  took  possession  of  and  still  holds  tho 
same.     Plaintiff,  in  January,    1854,  demanded  possession  of 
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Caleb  Ballance,  jun.,  when  be  produced  bis  deed  from  Joshua 
Ballance,  and  claimed  one  half  of  the  land;  said  deed  was  not 
recorded  until  after  the  death  of  Thomas  Ballance.  The  re- 
maining facts  appear  in  the  opinion, 

Shaw,  for  the  plaintiff. 

Hodman  and  Donnell,  for  the  defendant. 

By  Court,  Battle,  J.  The  allegation  of  the  bill,  that  at  the 
the  time  when  the  plaintiff  purchased  the  land  in  question,  and 
just  before  he  made  the  purchase,  he  inquired  of  the  former 
owner,  Thomas  Ballance,  in  the  presence  and  hearing  of  the 
defendant,  whether  the  title  was  good,  and  received  an  answer 
that  it  was  (the  defendant  not  disclosing  his  title),  whereby  the 
plaintiff  was  induced  to  purchase  the  land  at  a  full  and  fair 
price,  is  rendered  probable  by  the  testimony  taken  in  the  cause; 
but  the  proof  is  not  so  full  and  satisfactoiy  as  to  justify  us  in 
declari.  g  the  fact  to  be  established.  "We  might,  therefore, 
in  this  state  of  the  case,  either  direct  a  further  inquiry  to  be 
made  by  the  master,  or  order  an  issue  to  be  tried  by  a  jury,  were 
we  not  satisfied  that  enough  appears  upon  the  pleadings  to  en- 
title the  plaintiff  to  the  relief  which  he  seeks. 

The  defendant,  in  his  answer,  admits  that,  having  ascertained 
that  the  deed  under  which  his  father  claimed  the  land  con- 
Teyed  only  an  estate  for  life,  and  that  his  father  owned  one  half 
only  of  the  reversionary  interest  in  fee,  he  purchased  the  other 
half  from  his  uncle,  Joshua  Ballance,  to  whom  it  belonged; 
that  this  purchase  was  made  a  short  time  before  the  sale  made 
by  Carter,  the  trustee;  that  he  was  present  at  the  sale  and  did 
not  disclose  his  title,  alleging  as  a  reason  for  his  silence  that 
"he  knew  that  before  the  sale  the  deed  from  Caleb  Ballance, 
sen.,  to  Thomas  Ballance  had  been  examined  by  the  trustee; 
and  the  said  trustee  knew,  or  might  have  known,  that  said  deed 
conveyed  only  a  life  estate;  and  because  said  trustee,  in  offering 
said  land  for  sale,  carefully  and  distinctly  stated  that  it  was  only 
the  estate  of  Thomas  Ballance,  whatever  that  might  be,  which 
was  offered  for  sale;  which  the  defendant  thought  was  a  suffi- 
cient caution  for  all  purchasers  to  inquire  for  themselves."  He 
stated,  as  a  further  reason,  that  though  he  thought  it  probable 
that  the  plaintiff  **  did  not  know  the  character  of  the  deed  from 
Caleb  Ballance,  sen.,  to  Thomas  Ballance,  he  might  easily  have 
known  the  same,  as  the  sai.l  deed  was  duly  registered  in  Hyde 
county,  on  the  eleventh  day  of  Januaiy,  1821,  and  the  sale  by 
said  Carter  had  been  advertised  for  several  weeks  before  it  took 
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place."  The  statement  that  Carter  had  examined  the  deed  under 
which  his  grantor,  Thomas  Ballance,  claimed,  was  expressly 
denied  by  him  in  his  deposition  taken  for  the  defendant.  On 
the  contrary,  he  declared  that  he  thought  the  title  of  his  grantor 
was  "  undoubtedly  good."  The  testimony  of  other  witnesses 
shows  clearly  that  inquiries  were  made  of  Thomas  Ballance  at 
the  sale,  whether  his  title  to  the  land  in  question  was  good,  and 
he  answered,  unhesitatingly,  that  it  was.  There  can  be  no 
doubt,  then,  that  the  trustee  thought  he  was  selling  an  undis- 
puted fee-simple  title  in  the  whole  tract  of  land,  and  the  bid- 
ders were  laboring  under  the  same  impression. 

Can  the  plaintiff,  who  purchased  under  these  circumstances, 
haye  in  this  court  the  relief  which  he  seeks  ?  This  question 
we  will  now  proceed  to  answer.  Mr.  Justice  Story,  in  his 
Commentaries  on  Equiiy  Jurisprudence,  vol.  1,  sec.  385,  says: 
"  In  many  instances  a  man  may  innocently  be  silent;  for,  as  has 
been  often  observed,  aliud  esi  tacere,  aliud  celare.  But  in  other 
cases  a  man  is  bound  to  speak  out;  and  his  very  silence  becomes 
as  expressive  as  if  he  had  openly  consented  to  what  is  said  or 
done,  and  had  become  a  party  to  the  transaction.  Thus  if  a  man 
having  a  title  to  an  estate  which  is  o£fered  for  sale,  and  know- 
ing his  title  stands  by  and  encourages  the  sale,  or  does  not 
forbid  it,  and  thereby  another  person  is  induced  to  purchase 
the  estate  under  the  supposition  that  his  title  is  good,  the 
former  so  standing  by,  and  being  silent,  will  be  bound  by  the 
sale;  and  neither  he  nor  his  privies  will  be  at  liberty  to  dispute 
the  validity  of  the  purchase."  Among  the  cases  upon  which  this 
doctrine  was  established  is  an  early  one.  Haw  and  Pole  v.  Pole, 
2  Vem.  239,  decided  in  1691,  reported  shortly  after.  **  Leonard 
Pole,  the  defendant's  elder  brother,  upon  his  marriage  with  the 
plaintiff,  Elizabeth  Pole,  settled  the  lands  in  question  upon  her 
for  her  jointure.  The  defendant  was  privy  to  the  treaty  of  the 
marriage,  and  engrossed  the  jointure  deed,  and  concealed  the 
entail.  Leonard  Pole  being  dead,  without  issue,  and  having 
devised  the  land  to  the  plaintiff  Baw,  the  defendant,  having  the 
deed  of  entail  in  his  custody,  made  by  his  grandfather,  brought 
his  ejectment  and  recovered.  The  plaintiffs  brought  their  bill 
for  relief,  and  the  defendant,  by  answer,  confessed  he  was 
privy  to  the  marriage  treaty,  and  engrossed  the  plaintiff  Eliza- 
beth's jointure  deed,  and  that  he  had  then  the  deed  of  entail  in 
his  hands;  but  did  not  mention  his  title,  nor  discover  th<» 
ancient  deed  of  entail,  because  he  apprehended  his  brother 
would  dock  the  entail."    The  court  gave  the  plaintiff  Elizabeth 
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r^ef ,  and  as  to  her  enjoined  ihe  ejectment,  but  refused  relief  to 
the  pkintiff  Eaw,  because  he  was  a  mere  volunteer.  This  case 
must  be  regarded  as  a  strong  one.  It  does  not  appear  that  the 
defendant  procured,  or  had  any  agency  in  bringing  about,  the 
marriage  between  his  brother  and  the  plaintiff  Elizabeth.  He 
was  only  privy  to  it;  that  is,  knew  of  it  and  assisted  in  pre- 
paring the  jointure  deed.  His  title  was  a  remote  one,  depend- 
ing upon  Uie  death  of  his  brother  without  issue,  and  without 
having  barred  the  estate  tail;  and  he  concealed  the  deed  of 
entail,  not  with  a  view  to  defraud  his  brother's  wife,  but  to  pre- 
vent his  docking  the  entail. 

But  notwithstanding  all  these  circumstances  the  court  thought 
that  a  high  moral  principle  of  honesiy  and  fair  dealing  required 
it  to  interpose  for  the  purpose  of  preventing  the  defendant  from 
taking  advantage  of  the  probable  effect  of  his  silence.  On  the 
section  next  succeeding  to  that  which  we  have  already  cited, 
Mr.  Justice  Story  says  that  '*  in  order,  however,  to  justify  the 
application  of  this  cogent  moral  principle,  it  is  indispensable 
that  the  party  so  standing  by  and  concealing  his  rights  should 
be  fully  apprised  of  them,  and  should  by  his  conduct,  or  gross 
negligence,  encourage  or  influence  the  purchaser;  for  if  he  is 
wholly  ignorant  of  his  rights,  or  the  purchaser  knows  them,  or 
if  his  acts,  or  silence,  or  negligence,  do  not  mislead,  or  in  any 
nmnnei'  aHoct  the  transaction,  there  can  be  no  just  inference  of 
actual  or  constructive  fraud  on  his  part."  Under  these  excep- 
tions to  the  general  rule,  the  case  of  TUghman  v.  West,  8  Ired. 
Eq.  183,  was  decided  in  favor  of  the  defendant;  but  it  is  too 
obvious  to  require  comment  that  they  do  not  apply  to  the  pres- 
ent case.  The  defendant  knew  his  rights  and  intentionally  con- 
cealed them,  and  the  plaintiff  was  no  doubt  influenced  thereby 
to  make  the  purchase.  The  plaintiff  is  therefore  clearly  entitled 
to  the  aid  of  this  court  in  making  his  title  good.  But  in  order 
to  have  it,  he  must  pay  to  the  defendant  the  twenty-five  dollars 
which  be  paid  to  Joshua  Ballance,  with  interest.  He  may  have 
a  decree  that  upon  doing  this  the  defendant  shall  surrender  to 
him  the  possession  of  the  land  in  dispute,  and  execute  a  deed 
for  all  the  right,  title,  and  interest  therein  which  he  acquired 
by  his  purchase  from  Joshua  Ballance. 

Decree  accordingly. 

Owner  op  Lanp  i3  Estopped  from  SEmyo  up  Title  against  Innocent 
PtTKCHASER,  where  he  stands  by  and  sees  another  sell  it  without  making 
known  hia  claim:  Goilejroy  v.  Ca'dwrll,  5o  Am.  Dec.  300,  and  prior  cases  in 
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this  series  in  note  thereto  302;  Dardey  v.  Bcetor,  52  Id.  242;  Titus  v.  Morse, 
63  Id.  665,  and  note  670. 

The  principal  case  is  cited  and  approved  as  to  tlie  principles  of  law 
therein  enunciated  in  IIoU  v.  BasorCs  Adm'r,  72  N.  C.  311;  and  Sherrill  v. 
SherrUl,  73  Id.  13;  Hull  v.  Carier,  86  Id.  620.  ^ 


Patton  v.  Thompson, 

[2  JONXS'8  Equttt,  411.] 

Guardian  of  Idiot  or  Lunatic  cannot  Exceed  Annual  Income  of  his 
Ward's  Estate,  in  expenditures  for  and  on  aocoont  of  his  ward,  with- 
out the  permission  of  the  court. 

Cause  in  equity  from  Alamance  county.  The  facts  sufficiently 
appear  from  the  opinion, 

Winston,  sen.,  for  the  plaintiff. 
Graham,  for  the  defendant. 

By  Court,  Pearson,  J.  There  is  a  general  view  of  this  case 
•which  disposes  of  it  without  the  necessity  of  entering  into  the 
mauy  details  presented  by  the  exceptions.  The  guardian  of  an 
idiot,  or  lunatic,  cannot  sell  his  land  without  an  order  of  the 
court.  It  follows  that  he  cannot,  without  the  permission  of  the 
court,  exceed  the  annual  income  of  the  estate  in  expenditures 
for  and  on  account  of  his  ward;  because,  if  he  can  do  so,  ho 
has  it  in  his  power,  by  exceeding  the  income  year  after  year,  to 
produce  an  accumulation  of  aiTears  in  his  favor,  so  as,  in  a  few 
years,  to  make  it  necessary  to  sell  the  land.  This  is  a  prin- 
ciple of  common  law,  which  is  assumed  and  acted  upon  as  fully 
in  the  statutory  provisions  concerning  idiots  and  lunatics  as  in 
those  concerning  infants:  Rev.  Code,  tit.  Idiots  and  Lunatics; 
and  it  is  sanctioned  and  carried  very  far  in  its  application  in  the 
Mailer  of  Latham,  4  Ired.  Eq.  231,  where  the  court  say:  **A11 
the  lunatic's  estate  has  been  converted  into  money,  and  only 
nine  hundred  and  forty-two  dollars  is  now  within  the  reach  of 
this  court.  "We  think  that  this  fund  must  be  retained  by  the 
committee,  not  to  pay  his  balance  on  the  debts  of  any  of  the 
creditors,  but  for  the  purpose  of  maintaining  the  lunatic  and  his 
wife  and  infant  children.  That  the  court  must  reserve  a  suffi- 
cient maintenance  for  the  lunatic  before  making  an  order  for 
the  payment  of  debts,  or  allowing  to  the  committee  sums  already 
applied  by  him  to  that  purpose,  is  clear,  from  the  nature  of  the 
jurisdiction  in  lunacy  as  well  as  from  the  decisions.  In  Ex 
parte  Hadings,  14  Ves.  182,  Lord  Eldon  said  he  could  not  pay 
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a  lunatic's  debts  and  leave  him  destitute,  but  raqst  Tv^serve  a 
KiifScieut  maintenance  for  bim;  and  Talli/  v.  Tally,  2  Dev.  &  B. 
l]q.  385  [34  Am.  Dec.  207],  that  is  cited  with  approbation  by 
this  court."  . 

AVben  a  guardian  finds  that  the  income  of  the  ward's  estate 
is  not  sufficient  for  his  maintenance,  it  is  his  duty  to  submit  the 
whole  matter  to  the  consideration  of  the  court,  and  to  act  under 
its  directions;  if  he  proceeds  otherwise,  he  acts  upon  his  own 
responsibility. 

We  do  not  refer  to  an  accidental  expenditure,  made  necessary 
by  an  emergency — sickness,  for  instance — when  the  excess  of  ex- 
penditure in  one  year  may  be  compensated  for  by  drawing  upon 
the  income  of  the  next  year  or  two:  See  Downey  v.  Bullock,  7  Ired. 
Eq.  102.  But  we  refer  to  a  regular  outlay  exceeding  the  annual 
income  year  after  year,  so  as  gradually  to  run  up  a  balance 
against  the  ward,  which,  if  allowed,  will  force  a  sale  of  his 
estate.  Such  conduct  is  a  breach  of  duty;  it  is  not  that  "  pru- 
dent management"  stipulated  for  in  his  bond;  and  if  carried 
out,  will  result  in  leaving  the  ward  destitute.  Our  case  affords 
an  apt  illustration.  In  1846  the  defendant  was  appointed  guar- 
dian of  the  lunatic;  the  expenditures  exceed  the  income  year  after 
year;  and  by  the  master's  report  there  is  due  to  the  guardian  a 
balance  of  four  hundred  and  thirty-five  dollars  and  -sixty-three 
cents  in  March,  1856.  The  land  of  the  lunatic,  which  is  his 
whole  estate,  allowing  for  the  appreciation  of  the  value  of  land 
in  that  neighborhood,  is  not  worth  more  than  seven  hundred 
dollars;  so  that  if  this  balance  claimed  by  the  guardian  is  allowed, 
by  his  ** prudent  management"  the  ward  will  be  stripped  of 
everything  he  owns,  and  will  be  left  destitute.  The  question 
therefore  is  this.  Shall  we  refuse  to  allow  the  balance  claimed  by 
the  guardian  ?  or  shall  we  allow  it  and  turn  the  ward  over  to 
the  county  as  a  pauper  ?  There  is  no  principle  and  no  authority 
for  allowing  the  claim. 

Upon  looking  into  the  testimony,  we  are  satisfied  that  by  pru- 
dent management  the  property  of  the  ward  could  not  have  been 
made  to  yield  an  annual  income  more  than  enough  to  provide 
for  him  a  proper  maintenance  and  cover  the  outlay  and  expen- 
ditures of  the  defendant  for  and  on  his  account;  we  then  foro 
allow  the  claims  of  the  guardian  to  an  amount  equal  to  what  has 
been,  or  ought  to  have  been,  received  by  him  as  the  income  of 
the  estate.  The  result  will  be  to  balance  the  account,  and  leave 
nothing  due  on  either  side. 

Decree  accordingly. 
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OUAKDIAN  CAN  EXPEND  No  MORB  THAN  InOOMB  OF  WaRD's  EsTATE  for  his 

maintenance  and  education  without  the  sanction  of  the  court:  Villard  v. 
Itohertf  49  Am.  Dec.  054,  and  lengthy  note  657,  directly  in  point;  DavU  y. 
Ifarknesst  41  Id.  184,  and  note  189,  collecting  prior  cases;  Barnes  v.  Wcurd,  57 
Id.  590;  PkUlips  v.  Davia^  62  Id.  472.  The  prinoipal  case  is  cited  to  the  point 
mentioned  above  in  Johrhston  v.  Coleman^  3  Jones  Ek|.  293;  but  it  is  there  said 
that  in  cases  of  physical  necessity,  as  of  minors  not  entitled  to  maintenance 
as  paupers,  and  who  could  not  be  maintained  from  the  profits  of  their  prop- 
erty, courts  will  reimburse  the  guardian  out  of  their  estates.  The  principal 
case  is  again  cited  and  distinguished  in  Rogers  v.  HoU^  Phill.  £q.  Ill,  that 
while  the  main  case  was  a  bill  to  impeach  for  fraud  a  sale  under  a  former  de- 
cree, no  objection  was  raised  either  by  plea,  demurrer,  or  otherwise  in  the 
second  suit,  and  the  doctrine- of  the  principal  case  is  indorsed  and  approved  in 
Froneberger  v.  Letois,  79  N.  C.  430;  Bruner  v.  ThreadgiU,  S8  Id.  367;  Daw- 
kins  V.  PaUeraon,  87  Id.  387. 


Brinson  v.  Thomas. 

[2  JoNBt'B  Equity,  414.] 
SXTRBTIBS  ON  DeFCTT  ShBBIFF'S  BoND  OF  InDEMNTTT  ABB  LlABLB  BT  SUB- 
ROGATION TO  SuRBTiBS  ON  SHERIFF'S  OFFICIAL  BoND,  when  the  sheriff  *8 
sureties  have  been  compelled  to  pay  money  collected  by  the  deputy  sher^ 
iff,  but'Dot  paid  over  to  his  principal. 

Cattsb  in  equity  from  Craven  county.  The  opinion  states  the 
case. 

Oreen,  for  the  plaintiflfs. 

Bryariy  for  the  defendants. 

By  Court,  Nash,  C.  J.  Francis  J.  Prentiss  was  duly  elected 
sheriff  of  the  county  of  Craven,  and  executed  his  official  bond, 
with  the  plaintiffs  as  his  sureties.  Prentiss  appointed  the  de- 
fendant Thomas  as  his  deputy,  and  took  from  him  a  bond,  with 
the  other  defendants  as  his  sureties,  for  the  due  discharge  of  his 
duties.  Among  the  covenants  is  the  following:  "  So  that  the 
said  Francis  J.  Prentiss  shall  not,  by  any  act  or  omission  of  the 
said  Francis  D.  Thomas,  become  liable,  or  subject,  to  any 
damage,  loss,  or  cost."  Claims  were  put  into  the  hands  of  the 
deputy,  Thomas,  by  one  Lovick,  to  a  considerable  amount, 
which  were  collected  by  him,  and  appropriated  to  his  own  use. 
The  plaintiffs  are  the  sureties  of  the  sheriff,  Prentiss,  upon  his 
official  bond,  and  having  been  compelled  to  pay  to  Lovick  the 
amount  received  by  Thomas,  this  bill  is  brought  by  them  to 
subject  Thomas  and  his  sureties  to  the  repayment  of  the  money 
BO  by  them  paid.     Tlie  sheriff,  Prentiss,  is  insolvent 

On  the  part  of  the  dftfendaiitH  it  is  objected  that  the  pJaiutiils 
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cannot  subject  them  on  their  bond,  because  there  is  no  privity 
between  the  plaintiffs  and  defendants.  The  deputy  sheriff  is  an 
officer,  strictly  speaking,  unknown  to  the  law.  His  acts,  as 
such,  are  the  acts  of  the  sheriff,  and  in  the  name  of  the  latter  he 
executes  and  returns  all  process.  The  bond  he  gives,  therefore, 
is  not  an  official  bond,  but  a  personal  contract  between  the  par- 
ties. A  sheriff  in  most  of  our  counties  cannot  personally  per- 
form all  his  official  duties,  and  for  his  ease,  and  for  the  public 
convenience,  he  is  allowed  to  appoint  as  many  deputies  as  he 
thinks  proper.  These  deputies  are  his  agents,  and  all  their 
lawful  acts  are  his  acts,  and  all  their  misfeasances  are  his  mis- 
feasances. The  bonds  which  they  give  the  sheriff  are  for  his 
protection.  Persons  who  are  injured  by  his  malversation  in 
office,  either  in  not  executing  process  or  in  appropriating  to  his 
own  use  moneys  which  come  into  his  hands  by  virtue  of  his 
appointment,  can  have  no  redress  upon  his  bond,  either  against 
him  or  his  sureties.  The  deputy's  bond  to  the  sheriff  is  not 
cumulative.  The  claim  of  the  plaintiffs,  in  this  case,  rests  upon 
a  different  principle;  the  right  in  equity  of  a  surety  who  pays 
a  debt  his  principal  was  bound  to  pay  to  be  substituted  to  his 
rights.  He  is  also  entitled  in  equity  to  the  benefit  of  such  col- 
lateral securities  as  his  principal  has  taken  to  secure  himself. 

In  this  case,  the  plaintiffs  were  co-sureties  on  the  sheriff's 
bond,  and  though  there  is  no  privity  between  them  and  the 
defendants,  on  the  deputy's  bond,  yet  they  stand  so  far  in  that 
relation  to  them  that  in  a  court  of  equity  the  doctrine  of  sub- 
stitution or  subrogation  will  be  applied.  And  as  between 
those  standing  strictly  in  the  relation  of  co-sureties  the  doc- 
trine of  equality  is  fully  settled:  Adams'  Eq.  269, 271.  And  the 
ground  of  relief  does  not  stand  upon  the  notion  of  mutual 
contract,  expressed  or  implied,  between  them;  but  it  arises  from 
principles  of  equity  independently  of  contract:  1  Story's  Eq. 
Jur.,  sec.  472.  The  duty  of  exoneration  extends  to  all  per- 
sons who  are  within  the  scope  of  the  equitable  obligation:  Id., 
sec.  493,  5.  The  equity  of  the  plaintiffs  does  not  depend 
upon  any  contract  between  them  and  the  defendants,  but  upon 
the  equity  existing  between  them  and  the  sheriff,  Prentiss,  which 
consists,  not  only  in  compelling  relief  from  him,  but  the  right 
to  be  subrogated  to  his  place,  and  to  his  collateral  securities.  By 
the  bond  of  the  defendant  Thomas,  the  latter  bound  himself  to 
indemnify  the  sheriff,  not  only  against  any  damage,  loss,  or  cost 
arising  from  any  act  or  omission  of  his,  the  defendant  Thomas; 
but  further,  that  he  should  not  become  liable  or  subject  to  any 
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loss,  damage,  or  cost  accruing  from  any  loss  or  omission.  Now, 
there  can  be  no  doubt  that  upon  the  failure  of  the  defendant 
Thomas  to  pay  to  Lovick  the  money  collected  for  him,  a  right 
of  action,  under  the  covenant  recited,  accrued  to  the  sherifif;  it 
was  an  "  omission  "  on  the  part  of  Thomas,  which  amounted  to 
a  breach  of  his  bond,  because  he,  the  sheriff,  became  liable  to 
pay  the  amount  to  Lovick,  and  subject  to  a  suit  on  his  official 
bond.  The  plaintiffs  who  have  paid  the  debt  due  to  Lovick,  as 
the  sureties  of  the  sherilOf,  have  a  right  to  be  subrogated  in  this 
court  to  his  rights  against  the  defendants,  and  to  a  decree  for 
all  the  moneys  paid  by  them  to  Lovick  as  sureties  of  the  sheriff, 
deducting  all  just  credits  to  which  Thomas  may  be  entitled 
against  the  sheriff. 

It  is  objected  by  the  defendants  that  persons  are  made  plain- 
tiffs who  have  no  interest  in  the  controversy.  All  the  sureties 
on  the  sheriff's  bond  are  complainants;  whereas  the  claim  of 
Lovick  was  paid  by  Hiram  Brinson  and  Samuel  Mastin;  they, 
therefore,  are  the  parties  immediately  interested  in  the  claim 
now  brought  forward  against  Thomas.  The  other  plaintiffs  are 
also  interested;  for,  if  the  debt  should  not  be  made  out  of  the 
defendants,  they  will  be  liable  for  contribution. 

The  case  must  be  referred  to  the  master,  to  take  an  account 
of  the  money  paid  by  the  plaintiffs  Brinson  and  Mastin  to 
Lovick,  as  sureties  on  the  official  bond  of  the  sheriff;  and  in 
taking  the  account  the  master  will  allow  the  defendants  all 
just  credits  against  the  sheriff. 

Declare  accordingly. 

LiABiLiTT  OP  Sureties  of  Deputy  is  CJontinttous  with  That  of  theib 
Principal;  their  undertaking  is  to  make  good  the  official  defaults  of  their 
principal:  Wallace  v.  Holly,  68  Am.  Dec.  618;  note  to  CommontceaUh  v.  Cole, 
46  Id.  610. 

The  principal  case  is  cited  in  BUdock  v.  Peahe,  3  Jonee  Eq.  325,  to  the 
point  that  the  doctrine  of  suhetitntion  applies  when  the  sureties  of  a  sheriff 
are  compelled  to  pay  money  through  the  default  of  a  deputy  who  has  given 
a  bond,  with  sureties  for  the  faithful  discharge  of  his  duties;  it  is  cited  in 
Towe  V.  Newbold,  4  Jones  Eq.  215,  and  WUson  v.  Bank  of  Lexington,  72  N. 
C.  621,  that  a  surety  who  pays  a  debt  is  entitled  to  an  assignment  of  securi- 
ties held  by  a  creditor  and  to  substitution. 
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Grimsley  v.  Hookeb. 

[3  JoNsa'a  Bquitt,  4.] 

Deed  of  Trust  is  Void  as  against  Creditors  which  allows  the  debtor 
to  retain  possession  of  goods  for  more  than  a  year,  and  such  possession 
is  unexplained. 

Creditor,  in  Order  to  Reach  Property  Conveyed  by  Fraudulent  Trust 
Deed,  Void  as  to  Him,  roust  get  possession  of  the  property  by  obtain- 
ing judgment  and  having  it  seized  under  execution. 

Creditor  cannot  Reach  Property  Conveyed  by  Fraudulent  Trust 
Deed,  void  as  to  him,  by  taking  a  deed  from  the  debtor. 

Creditors  can  Hold  Trustee  Responsible  for  Value  of  Property  Sold, 
where  they  have  reduced  their  debts  to  judgment,  but  before  execution 
can  issue  thereon  the  trustee  in  a  fraudulent  deed  of  trust  sells  the  prop- 
erty upon  which  the  levy  would  have  been  made. 

Cause  in  equity  from  Greene  county.  Tilman  H.  Dixon,  in 
August,  1853,  through  forged  letters,  obtained  credit  and  pur- 
chased in  New  York  city  four  or  five  thousand  dollars'  worth  of 
goods  from  the  firms,  now  plaintiflfs  and  defendants.  Upon  his 
return  to  his  place  of  residence  he  made  a  deed  in  trust  to  the 
defendant  Hooker  of  the  whole  stock  purchased.  The  deed, 
after  reciting  the  debts  contracted  by  him  in  his  late  purchase 
in  New  York,  recited  those  which  he  owned  in  the  neighborhood 
where  he  lived.  Among  the  latter  was  a  debt  due  to  Hooker,  the 
trustee,  amounting  to  eight  hundred  and  fifty  dollars.  The  deed 
further  provided  that**  if  the  aforesaid  debts  and  every  part 
thereof,  together  with  the  lawful  interest  that  may  have  accrued 
on  the  same,  shall  be  fully  paid  off  and  satisfied  on  or  before 
the  first  day  of  January,  A.  D.  1855,  then  and  in  that  case  it  shall 
be  lawful,  and  it  shall  be  the  duty  of  the  said  Travis  E.  Hooker, 
trustee,  being  thereunto  required  by  three  or  more  of  the  cred- 
itors named  in  the  first  class,"  to  advertise  and  sell  the  said  goods. 
The  deed  then  classified  the  debts,  including  that  due  Hooker 
in  the  first  class,  while  those  due  the  New  York  firms  were 
placed  in  the  second  and  third  classes.  The  trust  deed  was 
made  without  the  knowledge  of  the  New  York  merchants,  and 
was  never  relied  upon  by  the  plaintiffs  in  this  case.  Hooker's 
debt  of  eight  hundred  and  fifty  dollars  was,  with  the  exception 
of  fifty  dollars,  entirely  feigned.  About  the  twenty-fifth  of  Jan- 
uary, 1854,  Hooker  took  possession  of  the  notes  and  accounts 
due  to  Dixon  for  goods  sold  by  him;  also  the  remaining  stock 
of  goods,  which  he  sold  at  auction  for  about  one  thousand  and 
thirty  dollars.  Dixon,  on  the  twenty-eighth  of  January,  1854, 
executed  another  deed  of  trust  in  favor  of  certain  of  the  New 
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York  merchants,  now  plaintiflfs,  and  plaintiff  Grimsley,  "who  had 
a  claim  of  five  hundred  dollars  against  Dixon  not  mentioned  in 
the  first  trust  deed.  This  latter  deed  purports  to  convey  the 
money  and  effects  in  the  hands  of  Hooker,  also  various  accounts 
owing  Dixon  as  payment  of  the  claims  of  plaintiffs.  At  the 
February  term,  1854,  of  the  county  court  of  Greene  county,  plain- 
tiffs obtained  judgment  for  their  debts;  executions  were  issqed, 
upon  which  was  a  return  of  nulla  boiia.  Plaintiffs'  prayer  is  to 
set  aside  the  first  deed  as  fraudulent  and  void;  to  set  up  the 
second;  and  to  hold  the  trustee  to  account  for  the  proceeds  of 
the  sale  of  the  goods,  for  the  money  collected  or  which  might 
have  been  collected,  and  for  general  relief. 

Dortch,  for  the  plaintiffs. 

Rodman  and  Stevenson  ^  for  the  defendants. 

By  Court,  Pearson,  J.  The  deed  of  trust  executed  by  Dixon 
to  Hooker  is  fraudulent  and  void  as  against  creditors.  To  say 
nothing  of  the  forged  letter  of  recommendation,  and  the  other 
circumstances  which  throw  suspicion  upon  the  whole  transaction, 
the  deed  of  trust  allows  the  debtor  to  retain  possession  of  the 
goods  for  more  than  a  year,  and  there  is  no  evidence  tending  to 
explain  this  badge  of  fraud,  or  to  rebut  the  presumption  that 
the  debtor  was  allowed  to  retain  possession  for  his  own  use,  and 
in  the  mean  time  the  deed  was  intended  as  a  cover  to  protect 
the  property  and  keep  it  out  of  the  reach  of  creditors.  Indeed, 
the  insolvency  of  the  debtor,  the  nature  of  the  goods  being  ordi- 
nary merchandise,  readily  put  out  of  the  way,  the  feigned  debt 
of  eight  hundred  and  fifty  dollars  to  the  trustee,  and  all  the  cir- 
cumstances, make  out  a  case  of  barefaced  fraud:  Hardy  v.  Skin- 
ner, 9  Ired.  L.  191;  Hardy  v.  Simpson,  13  Id.  132;  Jessup  v. 
Johnston,  3  Jones  L.  335  [post,  p.  243]. 

The  plaintiffs  cannot  take  the  benefit  of  the  deed  of  trust  sub- 
sequently executed  by  Dixon  to  secure  them,  without  allowing 
the  true  debts  set  out  in  the  deed  to  Hooker  to  be  first  paid;  for 
that  deed,  although  void  as  to  creditors,  is  good  between  the  par- 
tics,  and  Dixon  had  nothing  at  the  time  he  executed  the  last  deed 
excepting  his  resulting  trust.  It  is  true,  the  plaintiffs  are  cred- 
itors, and  this  deed  was  made  to  secure  them,  but  under  it  they 
derive  title  from  Dixon,  and  of  course  get  nothing,  for  he  had 
nothing  except  the  resulting  trust.  A  creditor,  in  order  to  reach 
property  which  has  been  conveyed  by  a  fraudulent  deed,  void  as 
to  him,  must  "  take  hold"  of  the  property  by  getting  judgment 
and  having  it  seized  under  execution.     TJntil  that  is  done,  the 
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debt  is  merely  personal,  and  gives  no  lien  or  title  to  the  prop- 
erty. This  is  settled  by  all  the  cases:  See  Green  v.  Eornegay, 
4  Jones  L.  66  [post,  p.  261],  decided  at  this  term.  A  deed  from 
the  debtor  will  not  answer  the  creditor's  purpose.  He  must  reach 
the  property  by  a  title  paramount  to  that  of  the  fraudulent  donee. 

But  the  case  discloses  other  facts  which  give  the  plaintiffs  an 
equity  to  hold  the  defendant  Hooker  to  account  for  all  the  prop- 
erty which  he  took  into  his  possession  and  sold,  and  the  debts 
which  he  collected,  or  might  have  collected;  and  in  this  view  of 
the  case,  the  fraudulent  deed  and  the  debts  therein  set  forth 
will  be  put  out  of  the  account,  and  such  debts  only  will  be  con- 
.  sidered  as  were  reduced  to  judgments,  and  upon  which  execution 
issued.  The  plaintiffs  took  judgments  and  issued  executions, 
which  would  have  been  levied  on  the  property  so  as  to  give  them 
**  a  hold  on  it,*'  but  for  the  fact  that  Hooker  sold  all  the  prop- 
erty, which  he  was  enabled  to  do  by  reason  of  the  fraudulent 
deed,  before  executions  could  be  issued.  This  was  a  wrongful 
act  of  Hooker,  and  a  court  of  equity,  acting  upon  the  maxim  that 
no  man  shall  take  advantage  of  his  own  wrong,  will  consider  the 
plaintiffs'  right  to  be  the  same  as  if  they  had  caused  the  execu- 
tions to  be  levied.  To  subserve  the  ends  of  justice,  equity  will 
consider  that  done  which  ought  to  have  been  done.  This  is  a 
familiar  maxim;  and  on  the  same  principle,  unless  the  rights  of 
innocent  persons  be  affected,  equity  will  consider  that  as  not 
done  which  ought  not  to  have  been  done.  In  other  words,  it 
will  deal  with  the  parties  as  if  the  wrongful  act  had  npt  been  done. 

There  will  be  a  reference  for  an  account. 

Decree  accordingly.  

Deed  of  Trust  op  Personalty  Made  by  Debtor  to  Secure  Creditors, 
but  Tirhich  provides  for  the  retention  of  possession  by  debtor,  whether  invalid 
or  valid:  See  SomervUU  v.  HorUm,  26  Am.  Dec  242,  and  note  247;  Clark  v. 
French,  39  Id.  618,  note  623;  and  see  also  Forsyth  ▼.  MaUhtws,  53  Id.  522. 

Creditor  Attackino  Trust  Deed  on  Ground  of  Fraud  must  have 
reduced  his  debt  to  judgment,  and  must  have  had  execution  thereon  and  re- 
turn of  nulla  bona:  Meux  v.  Antliony,  62  Am.  Dec.  274,  note  282;  8nodgra*a 
▼.  A^idreWy  64  Id.  169,  note  175;  Williams  v.  Tipton,  42  Id.  420,  note  421; 
Miller  V.  Maier,  39  Id.  597,  note  599;  Buely'a  ExWs  v.  Staley,  25  Id.  303, 
and  cases  collected  in  note  313;  Oreen  v.  Komegay,  post,  p.  261;  Peebles  v. 
Fate,  90  N.  C.  353,  citing  the  principal  case. 

Creditors  Claiming  under  Fraudulent  Deed  of  Trust  can  reach  the 
personal  property  of  the  fraudulent  donor  only  by  title  paramount  to  the 
fraudulent  donee:  Patts  v.  Blackwell,  3  Jones  Eq.  454,  citing  the  principal 
case,  which  is  cited  in  Moore  v.  Jtagland,  74  N.  C.  347,  to  the  point  that  cred- 
itors may,  as  against  a  fraudulent  transfer  void  as  to  them,  avail  themselves  of 
all  legal  remedies,  and  in  pursuing  these  remedies,  they  may,  if  the  property 
has  not  been  transferred,  treat  it  as  the  property  of  their  debtor. 
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Falkner  V.  Streator. 

[3  JoN£8'8  Equity,  33.] 

Equttt  will  Enjoin  Plaintiff  from  Dismissing  Action  at  Law  institnted 
in  the  name  of  one  for  his  cestuis  que  trust;  but  the  necessity  for  injunction 
does  not  exist  when  the  right  is  an  equitable  one. 

Equity  will  not  Pbevknt  Party  from  Dismissing  his  Own  Suit,  insti- 
tuted to  establish  a  second  equity. 

Appeal  in  equity  from  Anson  county.  At  the  trial  in  the  court 
below,  counsel  for  defendant  asked  that  the  suit  be  dismissed  at 
plaintiff's  costs,  and  produced  the  following  power  of  attorney: 
"I,  Susan  Falkner,  the  plaintiff  in  the  above-stated  case,  do 
hereby  authorize  and  direct  Thomas  S.  Ashe  and  J.  R.  Hargrave, 
or  either  of  them,  to  have  the  said  suit  dismissed  at  my  cost,  as 
the  amount  therein  in  controversy  has  been  settled  June  7, 1856. 
(Signed)  Susan  Falkner."  Counsel  for  Joseph  W.  Falkner  op- 
posed this  motion,  and  produced  the  following  power  of  attorney: 
"Know  all  men  by  these  presents,  that  T,  Susan  Falkner,  have 
this  day  authorized,  constituted,  and  appointed  Joseph  Falkner 
my  true  and  lawful  agent  and  attorney,  in  my  name,  behalf,  and 
stead,  to  sue  for  and  recover  from  James  T.  Streator  the  following 
negroes,  to  wit:  Jack,  Rachel  and  child  Jane,  Lydia,  and  La- 
vinia,  and  to  employ  counsel,  and  to  do  all  other  acts  necessary 
for  the  recovery  of  the  said  negro  slaves  in  as  full  and  ample  a 
manner  as  I  myself  could  do  were  I  personally  present;  and  the 
amount  of  recovery  he  is  to  hold  and  keep  for  the  use  and  ben- 
efit of  A.  W.  L.  Falkner,  his  ward.  And  I  hereby  bind  myself, 
my  heirs  and  executors,  to  ratify  and  confirm  all  the  acts  and 
doings  of  my  said  attorney.  Given  under  my  hand  and  seal 
the  eighteenth  day  of  January,  1856.  (Signed)  Susan  Falkner. 
[Seal.] "  The  court  ordered  the  bill  dismissed,  being  of  opinion 
that  the  second  power  of  attorney  revoked  the  first.  Joseph  W. 
Falkner  appealed. 

Dargan,  for  the  plaintiff. 

No  counsel  appeared  for  the  defendants. 

By  Court,  Peabson,  J.  Where  an  action  at  law  is  instituted 
in  the  name  of  one  for  the  use  of  another,  jurisdiction  is  fre- 
quently exercised  in  equity  to  enjoin  the  plaintiff  at  law  from 
dismissing  the  action.  This  is  put  upon  the  ground  of  neces- 
sity, for  the  right  in  controversy,  being  a  legal  one,  can  only  be 
established  by  an  action  at  law;  and  unless  the  party  entitled  to 
the  beneficial  interest  is  allowed  to  use  the  name  of  the  party  in 
whom  the  legal  title  is  vested,  the  cestui  que  use  ^ould  be  en- 
tirely without  remedy. 


Dec.  1856.]  Rives  v.  Djdley.  231 

This  necessity  does  not  exist  where  the  right  in  controversy  is 
an  equitable  one.  For  if  the  party  entitled  to  the  first  equity 
dismisses  a  suit  in  equity  brought  in  his  name  by  the  party  en- 
titled to  the  second  equity,  which  can  only  be  worked  out 
through  the  first  equity,  or  if  he  refuses  to  iJlow  his  name  to 
be  used  upon  a  proper  offer  to  indemnify  against  the  costs,  the 
party  entitled  to  the  second  equity  may  file  a  bill  against  both 
plaintiff  and  defendant  in  the  suit  which  was  dismissed  upon  a 
charge  of  coUusion,  and  in  that  suit,  provided  he  establishes  his 
own  equity,  he  may  establish  the  equiiy  of  the  one  defendant 
against  the  other,  out  of  which  his  equity  grows,  and  thus  ob- 
tain complete  relief.  For  instance,  in  this  case  a  bill  may  be 
filed  by  A.  W.  L.  Falkner  against  the  present  plaintiff  and  de- 
fendants, and  if  the  plaintiff  in  that  bill  is  able  to  establish  an 
executed  trust  in  his  favor,  as  distinguished  from  a  mere  execu- 
toiy  voluntaiy  trust,  he  may  then,  upon  the  charge  of  coUusion, 
set  up  any  equiiy  which  the  plaintiff  in  this  bill  may  have 
against  the  defendants.  So  there  is,  in  cases  like  the  present, 
no  necessity  for  calling  upon  the  court  to  prevent  a  party  from 
dismissing  his  own  suit;  and  no  precedent  can  be  found  for  the 
exercise  of  so  stringent  a  jurisdiction.  Indeed,  the  second 
equity  can  only  be  established  by  an  original  bill,  and  cannot 
be  passed  upon  as  is  attempted  by  the  present  motion.  For,  as 
the  matter  is  now  before  us,  we  are  wholly  unable  to  decide 
whether  A.  W.  L.  Falkner  is  entitled  to  an  executed  trust  or  to 
a  mere  executory  voluntary  trust,  which  a  court  of  equity  will 
not  enforce.  In  this  proceeding  the  only  evidence  before  us  is 
the  x)ower  of  attorney,  which  leaves  open  the  very  question 
upon  which  the  right  of  A.  W.  L.  Falkner  to  come  into  this 
court  depends.  There  is  no  error.  The  order  of  the  court  be- 
low is  affirmed. 

Order  below  affirmed.  

Dismissal  of  Action  Brought  in  Namb  of  Onb  Pbbson  Foa  Benefit  of 
Anothsb:  See  Cage  v.  FoiUr,  26  Am.  Dec.  265. 


Rives  v.  Dudley. 

(8  Joinu't  Egmrr,  126.] 

COBPOBATION  WHOSE    EXISTENCE  IS  LdCITED  TO  SiXTT  YeARS    MAT,    WHEN 

Given  Such  Power  by  its  Charter,  Acquire  and  Convey  Land  in 
Feb,  and  an  equity  of  redemption  in  land  so  conveyed  is  subject  to  sale 
jmder  execution. 
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User  of  Easement  for  Eight  Years  will  kot  BaisE^  Pbbsumftiok  of 
Grant. 

Dedication  by  Owner  of  Particular  Estate  will  not  Bind  Those  in 
Remainder  or  Reversion. 

Owner  is  Estopped  from  Resuming  Private  Rights  of  Property  over 
BIS  Land  when  by  his  Act  He  Signifies  his  Intention  to  appropriate 
land  to  the  use  of  the  public,  and  persons  in  consequence  of  this  act  pur- 
chase property  or  buiJd  houses  with  reference  to  its  being  used  by  the 
public.  Such  dedication  takes  effect  immediately;  but  this  rule  does 
not  apply  where  there  has  been  no  appropriation  by  the  owner  to  the 
public  use. 

Dedication  to  Public  Use  does  not  Operate  as  Grant,  but  as  Estop- 
pel IN  Pais. 

Owner  of  Land  is  Entitled  to  Fixture  Erected  thereon  by  Another* 
aud  a  conveyance  of  the  land  by  the  owner  conveys  the  fixture. 

At  Sale  by  Trustee  under  Trust  Deed,  Purchaser  Takes  only  Such 
Right  and  Interest  as  Trustee  has  Power  to  Convey,  where  at  the 
time  of  the  sale  the  purchaser  has  notice  of  a  deed  conveying  a  portion 
of  the  property  purchased. 

Party  is  not  Entitled  to  Abatement  of  Interest  on  his  Debt  Se- 
cured BY  Trust  Deed  on  the  ground  of  a  prior  tender,  if  at  the  time  of 
such  tender  he  required  as  a  concurring  etipulation  an  impossible  condi- 
tion. 

Causb  in  equity.  ByBtatute  of  North  Carolina,  passed  in  1831, 
a  corporation  was  formed  and  known  as  the  Weldon  Toll-bridge 
Company,  and  was  given  power  to  build  a  toll-bridge  across  the 
Boanoke  river  at  the  town  of  Weldon.  The  company  was  em- 
powered by  later  acts  to  borrow  money,  issue  bonds  and  other 
evidences  of  debt.  Yii^nia,  by  statute  passed  in  1832,  created  a 
corporation  known  as  the  Portsmouth  and  Boanoke  Bailroad 
Company,  whose  life  should  continue  for  siziy  years.  North 
Carolina  adopted  the  Virginia  act  by  statute  the  same  year,  and 
under  these  acts  said  company  organized.  By  statute  of  North 
Carolina,  passed  in  1833,  the  said  railroad  company  was  author- 
ized to  subscribe  to  the  stock  of  said  bridge  company,  and  to 
lay  their  railroad  upon  said  bridge.  By  statute  of  North  Caro- 
lina, passed  in  1840  (until  which  time  the  two  companies  used 
the  bridge  jointly),  the  bridge  company  was  empowered  to  trans- 
fer all  its  rights  and  property  to  the  railroad  company,  aud  to 
merge  the  existence  of  the  former  in  the  latter.  The  terms  of 
the  act  were  complied  with,  and  a  transfer  made.  It  was  agreed 
between  the  companies  that  the  bridge  company's  debts  should 
be  paid  by  the  railroad  company.  Among  these  debts  was  one 
owing  the  board  of  internal  improvements  of  the  state  of  North 
Carolina,  amounting  to  seven  thousand  nine  hundred  and  forty- 
five  dollars,  with  interest.     To  secure  to  said  board  this  debt* 
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the  railroad  oompany,  by  deed  of  trust  dated  May  20, 1842,  con- 
veyed the  whole  of  said  bridge  to  Edward  B.  Dudley.  Another 
of  the  debts  of  said  bridge  company  was  one  owing  Eochelle 
&  Smith,  and  amounting  to  sixteen  thousand  dollars.  For 
this  debt  ihe  said  railroad  company  gave  its  note.  This  note 
not  being  paid  at  maturity,  suit  was  brought  thereon  and 
judgment  obtained  for  the  amount  of  its  face  and  interest. 
Execution  was  taken  out,  and  the  equity  of  redemption  in  that 
part  of  the  bridge  lying  in  Northampton  (one  portion  being  in 
Northampton  and  the  other  in  Halifax  county)  was  levied  upon 
and  sold  to  the  plaintiff  for  ten  thousand  dollars,  he  having 
purchased  the  judgment  from  Bochelle  &  Smith.  By  act  of 
North  Carolina  of  1848,  adopting  and  combining  the  previously 
mentioned  acts,  the  Seaboard  and  Boanoke  Bailroad  Company 
was  incorporated  and  organized  with  authority  to  construct  a 
railroad  from  Portsmouth,  Virginia,  to  the  Boanoke  river  in 
North  Carolina.  By  an  act  passed  in  1846  the  debt  due  the 
said  board  was  transferred  to  the  public  treasury  of  North  Caro- 
lina. An  act  was  passed  by  the  legislature  of  North  Carolina 
in  1850,  the  effect  of  which  was  that  the  treasurer  was  "  to  trans- 
fer and  surrender  to  the  Seaboard  and  Boanoke  Bailroad  Com- 
pany the  mortgage  held  by  the  state  on  the  Weldon  toll-bridge, 
on  condition  that  the  said  company  execute  to  the  public  treas- 
urer, for  and  in  behalf  of  the  state,  the  bonds  of  the  said  com- 
pany, bearing  interest  at  not  less  than  six  per  cent."  The  bonds 
above  mentioned  were  executed  to  the  treasurer,  and  he,  on  Jan- 
uary 21,  1851,  indorsed  and  signed  the  deed  of  trust  above 
mentioned  to  said  company,  and  thereby  said  company,  in  re- 
spect to  this  debt  and  deed  of  trust,  succeeded  to  all  of  the  rights 
thereto  of  the  said  board,  and  of  the  state.  In  1846  the  Ports- 
mouth and  Boanoke  Bailroad  Company  became  extinct.  On 
August  4, 1851,  at  the  request  of  the  Seaboard  and  Boanoke  Bail- 
road Company,  Dudley,  after  making  advertisement  thereof,  sold 
the  before-mentioned  bridge  at  public  auction.  Plaintiff  bought 
the  property  thereat  for  nineteen  thousand  dollars,  but  when 
about  to  make  payment,  he  insisted  on  retaining  the  surplus  bid 
by  him  over  and  above  the  amount  secured  by  the  deed  of  trust. 
Defendants  objected,  whereupon  he  paid  the  amount  of  his  bid 
and  a  deed  was  executed  to  him  by  Dudley.  Plaintiff,  after  he 
had  purchased  the  equity  of  redemption,  but  before  the  trust 
deed  was  conveyed  from  the  aforementioned  board  to  the  treas- 
vaj,  applied  to  the  governor,  he  being  ex  officio  president  of  the 
said  board,  and  plaintiff  offered  to  pay  the  amount  secured  by 
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the  trust  deed  and  made  a  tender,  bnt  demanded  that  the  bridge 
be  conveyed  to  him.  The  governor  refused.  At  the  trustee's 
sale  before  mentioned,  "when  paying  the  amount  of  his  bid  to 
Dudley,  plaintiff  gave  him  notice  of  the  tender,  and  warned  him 
not  to  pay  interest  on  the  debt  from  the  time  of  such  tender; 
and  plaintiff  now  prays  for  an  accounting  of  the  fund  in  the 
trustee's  hands,  and  that  he  have  a  decree  for  the  overplus  paid 
by  him,  after  paying  the  debt  with  interest,  secured  by  the  deed 
of  trust;  and  he  further  prays  for  general  relief.  Defendants 
proved  that  the  bridge,  now  the  property  of  the  Seaboard  and 
Boanoke  Eailroad  Company,  is  about  five  hundred  and  ninety 
yards  in  length,  and  that  a  large  portion  of  it  is  built  over  what 
is  known  as  Carter's  or  Burke's  island,  situated  in  the  Boanoke 
river.  The  other  facts  proved  by  defendants,  as  well  as  the 
points  contended  for  by  them,  are  stated  in  the  opinion. 

Badger,  for  the  pl^^tiff. 

Moore  and  Barnes,  for  the  defendants. 

By  Court,  Peabson,  J.  1.  The  plaintiff  alleges  that  by  his 
purchase  at  the  sale,  made  under  execution  by  the  sheriff  of 
Northampton  county,  in  January,  1843,  he  became  entitled  to 
the  equity  of  redemption  in  all  the  bridge  except  that  part  lying 
in  the  county  of  Halifax,  the  equity  of  redemption  in  which  part 
he  admits  belongs  to  the  defendants,  the  Seaboard  and  Boanoke 
Bailroad  Company;  and  he  insists  that  the  excess  of  the  pro- 
ceeds of  the  sale  made  by  the  defendant  Dudley  in  August,  1851, 
after  deducting  the  amount  secured  by  the  deed  of  trust,  should 
be  divided  between  the  defendants,  the  Seaboard  and  Boanoke 
Bailroad  Company,  and  himself,  in  the  proportion  of  their  re- 
spective interests  in  the  equity  of  redemption,  that  is,  in  the 
proportion  of  the  value  of  the  part  lying  in  the  county  of  Hali- 
fax to  the  value  of  the  part  lying  in  the  county  of  Northampton. 

The  defendants,  the  Seaboard  and  Boanoke  Bailroad  Com- 
pany, oppose  this  claim  by  denying  that  the  plaintiff  acquired 
the  equity  of  redemption  in  that  part  of  the  bridge  lying  in  the 
county  of  Northampton  by  his  purchase  at  execution  sale;  for, 
as  they  insist,  the  Portsmouth  and  Boanoke  company,  the  maker 
of  the  deed  of  trust  to  Dudley,  owned  but  a  "  term  of  years"  in 
the  bridge,  and  the  equity  of  redemption  therein  was  not  liable 
to  execution  sale. 

We  are  of  opinion  that  the  estate  of  the  Portsmouth  and 
Boanoke  company  in  the  bridge  was  not  a  "  term  of  yeare,"  but 
a  fee-simple,  and  consequently  the  equity  of  redemption  was 
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subject  to  sale  under  execution.  The  company  was  authorized 
bj  its  charter  to  purchase  land  or  have  it  condemned  for  the 
purposes  of  the  road,  and  there  is  an  express  provision  that  the 
land  so  acquired  should  be  held  and  owned  by  the  company 
in  fee-simple;  so  that  although  the  existence  of  the  company 
was  limited  to  sixty  years,  yet  the  land  acquired  by  it  was 
owned  in  fee,  and  the  company  could  transfer  an  estate  in  fee 
therein. 

By  the  amended  charter  in  1840,  it  is  provided  that  "  the 
Weldon  toll-bridge  shall  vest  in,  and  be  owned  and  possessed 
by,  the  Portsmouth  and  Boanoke  Railroad  Company,  in  the  same 
manner  that  all  other  property,  real  and  personal,  which  has 
been  acquired  by  said  Portsmouth  and  Boanoke  Railroad  Com- 
pany is  owned,  held,  and  possessed." 

It  follows  that  the  deed  to  Dudley,  having  apt  words  there- 
for, conveyed  an  estate  in  fee-simple,  and  that  the  equity  of  re- 
demption of  the  company  was  subject  to  sale  under  execution 
by  force  of  the  act  of  1812;  indeed,  the  title  of  the  defendants 
to  the  equity  of  redemption  to  that  part  of  the  bridge  lying  in 
Halifax  was  acquired  by  a  sale  under  an  execution  issued  from 
the  superior  court  of  WaiTen  county;  so  both  parties  claim  in 
the  same  mode;  and  if  the  title  was  not  valid,  the  Portsmouth 
and  Roanoke  Railroad  Company  having  lost  its  corporate  exist- 
ence, there  would  be  no  one  to  call  upon  the  defendant  Dudley 
to  account  for  the  excess  of  the  trust  fund.  As  both  parties  as- 
sume that  an  equity  of  redemption  is  divisible,  and  may  be  sold 
in  separate  parcels,  it  is  unnecessary  to  express  an  opinion  upon 
the  question;  it  is  alluded  to  merely  to  say  that  we  have  formed 
no  opinion  in  regard  to  it. 

2.  The  defendants,  the  Seaboard  and  Roanoke  Railroad  Com- 
pany, oppose  this  claim,  by  denying  that  the  plaintiff  (if  by  his 
purchase  at  execution  sale  he  acquired  the  equity  of  redemption 
in  any  part  of  the  bridge)  acquired  it  in  that  part  lying  in  the 
county  of  Northampton  which  is  erected  over  the  land  from 
low-water  mark  at  the  north  side  of  the  river,  across  the  island 
and  Little  river  to  the  north  butment;  for,  as  they  insist,  this 
part  of  the  bridge  was  not  owned  by  the  Portsmouth  and 
Roanoke  Railroad  Company,  and  consequently  did  not  pass  by 
the  deed  to  Dudley;  and  they  contend  that  the  plain tilOT,  if 
entitled  to  any  part  of  the  excess,  is  only  entitled  to  such  part 
as  is  in  proportion  to  the  value  of  that  part  of  the  bridge  lying 
over  the  channel  of  the  main  river,  compared  with  the  value  of 
the  part  lying  in  the  county  of  Halifax  (about  which  there  is  no 
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dispute),  and  also  the  value  of  that  part  lyings  over  the  land  on 
the  Northampton  side  from  low-water  mark  to  the  north  abut- 
ment; in  other  words,  as  the  value  of  the  middle  section  (as  it 
may  be  termed)  is  to  the  value  of  the  rest  of  the  bridge. 

In  support  of  this  position,  it  is  averred  that  the  land  upon 
which  the  "  north  section  "  of  the  bridge  is  erected  belonged  at 
the  time  of  its  erectiou  to  one  Martha  Carter,  the  wife  of  John 
Carter;  that  said  John  died  in  1843,  and  Martha  in  1847,  leav- 
ing as  her  heirs  one  Williams,  and  Martha,  the  wife  of  one 
Bell;  that  Williams  sold  to  Bell  in  1848,  and  Bell  and  wife,  in 
1849,  sold  to  the  defendants  all  the  land  covered  by  the  bridge, 
and  a  slip  eighty  feet  wide,  from  low- water  mark  to  the 
north  butment,  whereby,  these  defendants  insist,  the  title  to 
this  part  of  the  bridge  vested  in  them.  It  is  admitted  that  the 
bridge  was  built  on  said  land  by  the  consent  of  John  Carter; 
but  it  is  denied  that  there  ever  was  any  judicial  condemnation 
of  the  land  to  the  use  of  the  company,  nor  was  there  ever  any 
conveyance  of  the  same,  or  any  grant  of  the  privilege  to  erect 
the  bridge,  made  by  Martha  Carter  to  the  company,  but  the 
bridge  was  built  without  her  consent,  and  without  any  damages 
paid  or  secured  to  her. 

To  meet  this  objection,  the  plaintiff,  by  an  amended  bill  ad- 
mitting the  facts  in  reference  to  the  title  of  the  land,  and  the 
deed  made  by  Bell  and  wife  to  the  defendants,  the  Seaboard 
and  Boanoke  Bailroad  Company,  insists,  in  the  first  place,  that 
there  was  a  presumed  dedication  of  the  land  to  the  bridge  com- 
pany, the  bridge  having  been  used  by  that  company  and  the 
Portsmouth  and  Boanoke  Bailroad  Company  from  1837  until 
about  1845,  when  the  company  lost  its  corporate  existence,  say 
eight  years  in  all,  and  two  years  after  the  death  of  John  Carter, 
during  which  time  Martha  Carter  was  not  under  the  disability 
of  coverture;  second,  that  the  deed  to  Bell  and  wife,  if  there 
was  no  dedication,  passed  only  the  land,  and  did  not  pass  the 
piers,  butment,  and  superstructure  of  the  bridge;  third,  that 
the  president  and  some  of  the  directors  of  the  company  were 
present  and  bid  for  the  bridge  at  the  sale  made  by  the  defend- 
ant Dudley,  and  did  not  make  known  in  any  manner  that  the 
company  claimed  the  bridge,  or  any  part  thereof;  but  concealed 
the  fact  that  any  claim  was  set  up  other  than  that  which  Dud- 
ley was  about  to  sell,  whereby  the  plaintiff  was  induced  to  bid, 
and  become  the  purchaser,  under  the  belief  that  he  would 
acquire  title  to  the  whole  bridge;  and  the  prayer  is,  that  the  de- 
fendants, the  Seaboard  and  Boanoke  Bailroad  Company,  may  be 
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decreed  to  release  to  the  plaintiff  any  title  that  may  have  been 
acquired  under  the  deed  of  Bell  and  wife. 

As  to  the  question  of  a  dedication:  the  user  of  the  easement 
by  the  bridge  company  and  the  Portsmouth  and  Roanoke  Bail- 
road  Company,  after  it  succeeded  to  the  rights  of  the  former, 
was  continued  but  for  eight  years.  This  is  too  short  a  time  to 
raise  a  presumption  of  a  grant,  or  in  which  to  acquire  title  to 
an  easement  by  prescription.  Twenty  years  is  the  shortest 
period  that  is  allowed  to  have  that  effect.  This  was  admitted 
by  the  counsel  for  the  plaintiff;  but  he  insisted  that  the  prin- 
ciple of  a  dedication  to  the  use  of  the  public  was  altogether 
different  from  that  of  prescription.  The  former  is  not  based  on 
the  idea  of  presuming  a  grant;  and  no  particular  length  of  time 
is  necessary  to  give  it  effect;  it  may,  under  peculiar  circum- 
stances, have  effect  immediately. 

The  plaintiff  cannot  sustain  himself  upon  the  principle  of  a 
dedication  to  the  use  of  the  public.  John  Carter,  at  the  time 
the  bridge  was  built,  had  only  a  particular  estate;  the  fee  was 
in  Martha  Carter,  his  wife.  It  is  settled  that  a  dedication  by 
the  owner  of  a  particular  estate  will  not  bind  those  in  remain- 
der or  reversion,  or  prevent  them  from  stopping  the  way  dedi- 
cated, where  the  estate  comes  into  possession:  Wood  v.  Veal,  5 
Bam.  &  Aid.  454.  But  we  will  waive  this  objection,  for  the  sake 
of  avoiding  the  point  presented  by  the  fact  that  the  bridge  was 
used  for  two  years  after  Martha  Carter  was  discovert,  and  put 
our  opinion  upon  the  broad  ground  that  the  principle  of  dedica- 
tion has  no  application  to  the  case. 

TVhat  is  the  piinciple  ?  It  is  this :  if  the  owner  does  an  act 
whereby  he  signifies  his  intention  to  appropriate  land  to  the 
use  of  the  public  as  a  highway  or  street,  or  square,  to  be  used 
by  the  public  as  a  pleasure-ground,  or  the  like,  and  individuals 
in  consequence  of  this  act  purchase  property  or  build  houses 
with  reference  to  its  being  so  used  by  the  public,  and  become 
interested  to  have  it  so  continued,  he  is  precluded  from  resum- 
ing his  private  rights  of  property  over  the  land,  because  it 
would  be  fraudulent  in  him  to  do  so.  When  individuals  have 
become  interested  in  reference  to  the  use  of  the  land  by  the 
public,  the  dedication  takes  effect  immediately.  Without  such 
particular  showing,  lapse  of  time,  as  in  cases  of  prescription, 
raises  a  presumption  that  a  resumption  of  the  private  right 
would  be  injurious  to  interests  acquired  on  the  faith  of  its  con- 
tinuing to  be  used  by  the  public,  and  the  resumption  would 
therefore  be  fraudulent.    The  dedication  to  public  use  does  not 
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operate  as  a  grant,  but  as  an  estoppel  in  pais.  The  doctrine  is 
adopted  ex  necessitate,  because  there  can  be  no  grantee,  and 
regarding  it,  not  as  transferring  a  right,  but  a8t)perating  to  pre- 
clude the  owner  from  resuming  his  right  of  private  property,  on 
the  ground  that  it  would  be  fraudulent  in  him  to  do  so.  We 
are  freed  from  the  necessiiy  of  inventing  an  anomalous  interest 
which  passes  without  any  legal  ceremony  and  vests  without  any 
legal  owner:  See  notes  to  Dovaston  v.  Payne,  2  Smith's  Lead. 
Cas.  90,  where  the  English  and  American  cases  are  examined 
with  great  ability,  and  the  above  principle  is  clearly  deduced. 

By  way  of  illustration :  if  the  owner  of  land  makes  a  street 
opening  into  ancient  streets  at  both  ends,  and  builds  a  double 
row  of  houses,  and  sells  or  rents  the  houses,  this  is  instantly  a 
street  or  highway :  Woodyear  v.  Hadden,  5  Taunt.  125.  So  if 
the  owner  of  a  tract  of  land  lays  it  off  into  streets  and  a  public 
square  and  lots,  and  sells  the  lots,  this  is  forthwith  a  dedication 
of  the  streets  and  square :  CUy  of  Cincinnati  v.  White,  6  Pet. 
431;  New  Orleans  v.  UnUed  States,  10  Id.  662. 

In  our  case,  there  is  not  a  single  element  upon  which  the 
principle  of  dedication  rests-.  The  land  was  not  appropriated 
by  the  owner  to  the  public  use.  On  the  contrary,  the  bridge 
company  entered  and  appropriated  the  land  to  its  own  pur- 
poses. The  suggestion  that  the  company  intended  the  bridge  to 
be  used  by  the  public  as  a  toll-bridge  has  no  bearing  on  the 
question.  The  same  may  be  said  of  every  railroad.  The  point 
is,  this  property  was  not  to  be  that  of  the  public,  but  was  to  be 
the  private  property  of  the  company,  to  be  used  by  it  for  gain; 
and  the  circumstance  that  its  use  would  be  of  public  convenience 
is  entirely  collateral.  So  the  dedication  was  not  to  the  public. 
No  individuals  had  acquired  property  or  interests,  in  reference 
to  this  land,  as  having  been  dedicated  to  the  public;  and  with- 
out *'  that  particular  showing,"  as  we  have  seen,  the  dedication 
can  only  be  perfected  by  lapse  of  time.  In  the  last  place,  here 
was  a  company  capable  of  purchasing  and  taking  by  grant;  so 
tho  necessity,  because  there  could  be  no  grantee,  did  not  call 
the  principle  of  dedication  into  operation,  or  justify  any  depart- 
ure from  the  ordinary  modes  of  acquiring  title  to  land.  It  was 
the  folly  of  the  company  to  build  the  bridge  without  securing 
the  title  to  the  land,  and  the  interest  is  so  large  that  we  cannot 
help  being  astonished  at  the  negligence  or  ignorance  of  its 
agents. 

2.  If  one  enters  upon  the  land  of  another  and  builds  thereon 
a  house,  bridge,  or  other  fixture,  the  owner  of  the  land  is  enti- 
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tied  to  the  house,  bridge,  or  fixture.  This  is  familiar  learning. 
TVhether  the  party  can,  in  equity,  recover  compensation  from 
the  owner,  who  stands  by  and  sees  him  expend  his  money,  de- 
pends on  circumstances:  AJbea  v.  Griffin^  2  Dev.  &  B.  Eq.  9. 
But  this  is  beside  our  question.  We  are  of  opinion  that  the 
deed  of  Bell  and  wife  did  pass  to  the  defendants,  the  Seaboard 
and  Boanoke  Bailroad  Company,  the  piers,  butment,  and  super- 
structure of  the  bridge,  as  well  as  the  land  on  which  it  was 
situate. 

3.  This  is  a  question  of  fact.  The  defendants,  in  their  answer 
to  the  amended  bill,  aver  that  the  plaintiff  had  full  notice  of  the 
existence  of  the  deed  of  Bell  and  wife  before  he  became  the  pur- 
chaser; that  the  defendant  Dudley,  at  the  opening  of  the  bid- 
ding, stated  in  the  presence  of  the  plaintiff  that  he  sold  only 
such  right  and  interest  as  he  had  a  right  to  sell  under  the  deed 
of  trust  to  him;  and  that  Bell,  at  the  time,  produced,  and  either 
read  or  recited  the  contents  of  a  copy  of  the  deed  which  had 
been  executed  by  himself  and  wife  to  the  defendants,  the  Sea- 
board and  Roanoke  Bailroad  Company,  in  the  presence  and  hear- 
ing of  the  plaintiff.  These  facts  are  proved  by  the  witnesses 
Simmons,  Crowder,  and  Bell,  and  fully  establish  that  the  plaintiff 
had  notice  of  the  claim  of  the  defendants  under  Bell  and  wife 
before  he  purchased.  It  is  true  the  purpose  avowed  by  Bell, 
and  his  reason  for  reading  a  copy  of  the  deed,  was  to  assert  his 
own  rights,  if  he  had  any;  but  nevertheless  the  plaintiff  was 
thereby  informed  of  the  fact  that  the  defendants  had  procured 
the  execution  of  that  deed.  Whether  the  defendants  had 
thereby  acquired  any  rights,  and  to  what  extent,  was  a  question 
which  could  not  then  be  determined;  but  notice  of  the  existence 
of  the  deed  was  sufficient  to  prevent  the  plaintiff  from  having 
the  aid  of  the  principle  of  equity  which  he  invokes  for  the  pur- 
pose of  being  relieved  from  the  effect  of  that  deed.  He  had 
notice,  and  was  therefore  not  deceived,  although  he  may  have 
been  mistaken  as  to  the  legal  effect  of  the  deed.  It  must  be 
declared  to  be  the  opinion  of  the  court  that  the  plaintiff  has 
no  title  to  the  "  northern  section,"  or  that  part  of  the  bridge  on 
the  north  side  of  the  river,  from  low- water  mark  to  the  north 
butment. 

4.  Having  decided  that  the  plaintiff  is  not  entitled  to  the 
north  section  of  the  bridge,  it  foUows  that  the  mode  of  dividing 
the  surplus  suggested  by  him  must  be  rejected.  We  also  reject 
the  mode  suggested  by  the  defendants.  As  the  Portsmouth  and 
Boanoke  Bailroad  Company  did  not  own  the  north  section,  it 
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did  not  pass  by  the  deed  of  trust  to  the  defendant  Dudley,  and 
was  not  sold  by  him,  and  must  consequently  be  put  out  of  the 
case. 

The  excess  of  the  fund,  after  deducting  the  debt  secured  by 
the  deed  of  trust,  together  with  interest,  will  be  divided  between 
the  plaintiff  and  the  defendants,  in  the  proportion  of  the  yalue 
of  the  middle  section  to  that  of  the  south  section,  or  part  lying 
in  the  county  of  Halifax;  for  this  purpose  a  commissioner  will  be 
appointed  to  make  the  valuation  and  division.  The  cost  will  be 
paid  out  of  the  fund.  No  abatement  of  interest  upon  the  debt 
secured  by  the  deed  of  trust  is  allowed;  because  the  plaintiff  at 
the  time  he  made  the  tender  required,  as  a  concurring  stipulation, 
that  a  release  of  the  lien  in  the  whole  bridge  should  be  executed 
to  him;  whereas  the  defendants,  the  Seaboard  and  Eoanoke  Bail- 
road  Company,  had  the  equity  of  redemption  in  the  south 
section. 

Decree  accordingly.  

General  Power  Given  Corporation  to  Acquire,  Hold,  and  Convey 
Property,  is  11m iUd  to  and  can  only  be  exercised  to  effect  the  purposes  for 
which  it  was  conferred  by  the  government:  State  v.  Commissioners  of  JUanS' 
field,  57  Am.  Dec.  409;  and  note  414;  Laihrop  v.  CommerdaJL  Davk,  33  Id. 
4S1,  note  494;  and  see  as  to  power  of  corporations  to  acquire  and  convey 
lands  generally:  Reformed  P.  D,  Church  v.  MoU,  32  Id.  613;  Despatch  Line 
etc.  V.  Bellamy  Mfg,  Co.,  37  Id.  203;  Susquehanna  Bridge  <fe  Bank  Co,  v.  Gen- 
eral Ins,  Co,,  66  Id.  740,  note;  Leggett  v.  N,  J,  Mfg,  &  B,  Co,,  23  Id.  728, 
and  extended  note  to  this  subject  740. 

Equity  op  Redemption  Liable  to  Levy  and  Sale  under  Execution: 
Punderson  v.  Brown,  2  Am.  Dec.  63,  note  66. 

No  Period  Short  of  Twenty  Years  is  Sufficient  to  Raise  Pre- 
sumption OF  Grant  of  Easement:  Oayetty  v.  Bethune,  7  Am.  Dec.  188; 
Tumhull  V.  Rivers,  15  Id.  622;  W(yrraU  v.  Rhodes,  30  Id.  274,  note  278; 
Melvin  v.  Whiting,  20  Id.  624;  Reimer  v.  Stuher,  69  Id.  744,  note  746,  collect- 
•ug  prior  cases. 

Dedication  must  be  Made  by  Owner  of  Title  to  Land:  See  the 
well-written  and  extended  note  to  State  v.  Tra^h,  27  Am.  Dec.  660,  where 
the  whole  question  of  dedication  to  public  use  is  treated  of  at  length  and  with 
great  learning. 

Original  Owner  is  Precluded  from  Revoking  Dedication  where 
property  is  set  apart  for  the  public  use  and  enjoyed  as  such,  and  private  and 
individual  rights  acquired  with  reference  to  it,  the  law  considering  it  in  the 
nature  of  an  estoppel  in  pais:  Sarpy  v.  Municipality  No. ;?,  61  Am.  Dec.  221, 
and  cases  in  note  226;  Abbott  v.  Mills,  23  Id.  222;  but  there  must  be  a  clear 
intention  to  dedicate:  State  v.  Trask,  27  Id.  664,  and  note  662;  Vick  v. 
Mayor,  31  Id.  167,  note  188;  also  note  to  Godfrey  v.  City  of  Alton,  62  Id.  479; 
Warren  v.  Jacksonville,  68  Id.  610,  and  note  616. 

Dedication  Inures  as  Grant:  Brovm  ▼.  Manning,  27  Am.  Dec.  265. 
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OwNSR  or  Freehold  Entitled  to  Fiztubbs,  when  and  when  not: 
WcUl  V.  HtndSy  64  Am.  Dec.  64,  and  cases  in  this  series  collected  in  notes 
thereto  75;  Harkness  v.  Seara^  62  Id.  742,  and  case  in  note  744. 

Ten  deb  Qualified  bt  REQtnBiNo  Something  Which  there  is  No 
RiOHT  to  Exact  is  iNErPEcnvE:  Brooklyn  Bank  y,  DeOrauw,35  Am.  Deo. 
669,  and  prior  cases  in  note  571;  Holton  v.  Broum,  46  Id.  148,  note  150;  and 
see  also  Gary  y.  Bancroft,  25  Id.  393. 

Dedication  or  Land  bt  Owner  to  Use  of  Public  by  an  immediate 
act  operates  as  an  estoppel  in  pais,  and  not  as  a  grant:  Askew  y.  Wynne,  7 
Jones  L.  23;  and  sach  dedication  takes  effect  ex  necessitcUe  rei,  and  the 
grant  needs  no  grantee  to  support  it:  Kent  y.  Edmondston,  4  Id.  531,  both 
citing  the  principal  case. 
Am.  Deo.  Yol.  LXYII— 16 
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'WiNSLow  &  Oannoi^  V.  Stokes. 

[3  Joms's  Law,  986.) 
RECaVSItT    IK    FOBMEB    SuiT    IS    BaB  TO    SUBSEQUENT  AOTION    VOE    SaMB 

Breach  of  Covbkakt  aaBigned  as  caase  of  action  in  the  former  suit. 
In  Action  fob  Breach  of  Covenant,  where  Plaintiff  is  Entitled  to 
Recover  Damages,  present  and  prospective,  and  is  restricted  therefrom 
by  instructions,  this  is  an  error  which  mnst  be  corrected  by  proper  steps 
in  that  action,  and  does  not  entitle  plaintiff  to  recover  in  a  second  suit. 

CoTENAifT,  on  a  writing  obligatory,  in  relation  to  the  manage- 
ment of  a  saw-mill.  Pleas,  covenants  performed,  former  sait, 
and  recovery  for  the  same  cause  of  action.  At  the  trial  below,  it 
appeared  that  there  had  been  a  former  suit  involving  the  instru- 
ment in  question,  and  that  the  same  breaches  had  been  assigned 
as  cause  of  action  as  in  the  present  case;  that  plaintiff  had 
recovered  damages,  and  received  satisfaction  for  the  same 
breaches  before  this  suit  was  brought.  The  court  intimated 
that  this  was  a  full  answer  to  the  suit,  and  the  plaintiff  then 
offered  to  prove  that  the  jury,  at  the  time  of  the  former  trial, 
received  instructions  from  the  court  to  give  damages  up  to  the 
time  of  trial,  and  for  no  longer.  The  court  below,  being  of 
opinion  that  this  fact  would  not  alter  the  case,  refused  the  testi- 
mony; plaintifEs  excepted.  Verdict  and  judgment  for  defend- 
ant; plaintiffs  appeal. 

No  counsel  appeared  for  the  plaintiflfs. 
Jordan^  ior  the  defendant. 

M3 
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By  Court,  Battle,  J.  The  recovery  in  the  former  suit  upon 
the  same  covenant  in  which  the  same  breaches  were  assigned 
was,  we  think,  a  bar  to  the  present  action,  and  his  honor  prop- 
erly ruled  out  the  testimony  which  was  offered  to  show  that  full 
damages  were  not  then  given.  The  covenant  was,  in  the  par- 
ticulars mentioned,  one  and  indivisible,  and  upon  a  breach  of  it 
the  plaintiffs  were  entitled  to  the  whole  amount  of  damages, 
present  and  prospective,  caused  by  such  breach.  If  the  dam- 
ages were  restricted  in  consequence  of  instructions  from  the 
court,  it  was  an  error  which  the  plaintiffs,  by  taking  the  proper 
steps,  might  have  had  corrected  in  that  action.  Their  omission 
to  do  so  cannot  give  them  the  right  to  harass  the  defendant 
with  the  expense  and  trouble  of  another  suit.  For  the  distinc- 
tion between  the  cases  where  prospective  damages,  that  is,  such 
as  have  accrued  since  the  commencement  of  the  suit,  may  and 
where  they  cannot  be  given,  see  the  case  of  Moore  v.  Love,  3 
Jones  L.  215,  in  which  the  subject  is  fully  discussed. 

Judgment  affirmed. 

FOBMKB   ElCOVBRT  IN    CoURT    HAVING   JUBSDIOTION    CcfKOLTTDm   SaMH 

Pabtus  and  their  privies  from  another  trial  of  the  same  cause  of  action  or 
ground  of  defense:  Oray  v.  OiUilan^  60  Am.  Dec.  761;  Doiy  v,  Broton,  53  Id. 
350;  Coffin  v.  KnoU,  52  Id.  537;  Agnew  v.  MeElroy,  48  Id.  772;  Cutler  v.  Cox, 
18  Id.  152,  and  cases  collected  in  notes  to  these  < 


Jessup  v.  Johnston. 

[3  JoiOBs's  Lxw»  835.] 

What  CoNaTrrnrBS  Fraud  is  Question  of  Law. 

COHVETANCB    BT  FaTHBB,    OVERWHELMED   WITH    DbBTS,   TO    SON,    07    Nft* 

GBOES  AND  pROPEBTT  WoRTH  Large  Sum,  in  consideration  that  son 
will  discharge  debts  amounting  to  two  thirds  of  that  sum  only,  raises  a 
presumption  of  fraud  which,  if  not  rebutted,  avoids  the  conveyance  as  to 
creditors,  and  it  is  the  duty  of  the  court  to  so  instruct  the  jury. 

Tboveb  to  recover  the  value  of  a  slave  conveyed  by  deed  from 
father  to  son.  The  substance  of  the  charge  of  the  court,  upon 
^hich  the  jmy  returned  a  verdict  for  defendant,  is  sufficiently 
stated  in  iJie  opinion.  Defendant  had  judgment.  Plaintiff 
appealed. 

Shepherd  and  Strange,  for  the  plaintiff. 

WiUiam  McL.  McKay,  for  the  defendant. 
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By  Court,  Pearson,  J.  '*  What  constitutes  fraud  is  a  question 
of  law.  In  some  cases  the  fraud  is  itself  evident  when  it  is  the 
province  of  the  court  so  to  adjudge,  and  the  jury  has  nothing  to 
do  with  it.  In  other  cases  it  depends  upon  a  variety  of  circum- 
stances arising  from  the  motive  and  intent.  Then  it  must  be 
left  as  an  open  question  of  fact  to  the  jury,  with  instructions  as 
to  what  in  law  constitutes  fraud.  And  in  other  cases  there  is  a 
presumption  of  fraud  which  may  be  rebutted.  Then  if  there  is 
any  evidence  tending  to  rebut  it,  that  must  be  submitted  to  the 
jury.  But  if  there  is  no  such  evidence,  it  is  the  duty  of  the  court 
BO  to  adjudge,  and  to  act  upon  the  presumption:"  Hardy  v. 
Simpmn,  13  Ired.  L.  132. 

In  our  case,  the  substance  of  the  charge  was,  that  the  evidence 
raised  a  presumption  of  fraud;  that  there  was  no  evidence  to  re- 
but the  presumption;  and  it  was  the  duty  of  the  jury  to  find  for 
the  defendant,  if  they  believed  the  evidence. 

The  fact  that  a  father  finding  himself  overwhelmed  with  debts 
conveys  to  his  son  negroes  and  other  property  worth  six  thou- 
sand dollars,  in  consideration  that  the  son  will  undertake  to  pay 
debts  amounting  to  four  thousand  dollars  only,  of  itself  raised 
a  presumption  of  fraud;  for  it  is  neither  more  nor  less  than  a 
fraudulent  gift  by  an  insolvent  father  to  his  son  of  two  thousand 
dollars,  at  the  expense  of  his  creditors;  to  say  nothing  of  the 
other  facts,  that  the  son  was  only  twenty  one  or  two  years  of 
age;  had  no  property  of  his  own;  the  debts  were  reduced  to  two 
thousand  seven  hundred  dollars  before  the  name  of  the  son  was 
substituted  for  that  of  the  father  on  the  notes  in  bank;  and  that 
the  negro  in  controversy,  and  other  property  which  had  been  con- 
veyed by  the  father  to  the  son,  was  still  in  hand  after  the  bank 
debt  was  discharged.  As  there  was  no  evidence  to  rebut  this 
presumption,  it  was  the  duty  of  the  judge  to  instruct  the  jury 
that  if  they  believed  the  evidence,  the  conveyance  was  fraudulent 
and  void  as  against  creditors.  So  in  McCorkle  v.  Hammond,  2 
Jones  L.  444,  the  fact  that  a  father  being  about  to  fail  conveyed 
a  stock  of  goods  to  a  son  who  was  under  age,  in  consideration  of 
his  son's  notes  for  a  sum  which  was  a  fair  price  for  the  goods, 
was  held  to  amount  to  fraud;  the  fact  that  the  father  had  in- 
cluded the  son's  notes  in  an  assignment  which  he  soon  thereafter 
executed  in  favor  of  certain  of  his  creditors,  being  no  evidence 
to  rebut  this  presumption,  inasmuch  as  the  son  could  not  be 
compelled,  either  in  law  or  equity,  to  pay  the  notes. 

These  cases  all  range  themselves  under  the  same  head,  that 
is,  where  there  is  a  presumption  of  fraud  and  no  evidence  to  re- 
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but  it.  LeeY.  Flannagan,  7  Ired.  L.  471;  Young  y.  Booe,  11  Id. 
347,  are  instances  of  another  class,  where  the  presumption  of 
fraud  is  rebutted  by  eyidence  explaining  the  circumstances,  and 
showing  that  there  was  no  fraud. 

The  second  charge  of  his  honor  superseded  what  he  had  said 
in  his  former  charge,  by  taking  higher  ground  against  the  de- 
fendant; and  as  we  sustain  him  in  that,  of  course  it  is  not  neces- 
sary to  notice  his  former  charge;  and  the  fact  that  it  was  liable 
to  exception  as  being  too  vague,  and  as  assuming  that  the  son 
was  under  the  age  of  twenty-one,  which  was  contrary  to  the 
evidence,  can  make  no  sort  of  difference. 

Judgment  affirmed. 

Fraud  is  Question  o»  Law,  Especially  whew  therb  is  No  Dispute 
ABOUT  Facts:  SlurtevaiU  v.  Ballard,  6  Am.  Dec  281.  Fraud  is  question  of 
law  when  facts  are  ascertained:  PeUibone  v.  Stevens,  38  Id.  57,  and  note  61, 
collecting  cases;  but  see  Dodd  v.  McCraw,  46  Id.  301,  where  it  is  held  that 
fraud  is  a  mixed  question  of  law  and  fact  to  be  determined  by  the  jury. 

Conveyance  by  Father  on  Verge  of  Insolvency,  to  his  Sons,  in  con- 
sideration of  an  agreement  to  pay  off  certain  judgments  against  him,  is  fraudu- 
lent as  to  creditors:  Johnston  v.  Harvy,  21  Am.  Dec  426,  and  cases  in  note 
432;  to  same  effect,  see  Hanson  v.  Buckner's  ExW,  29  Id.  401,  note  407;  and  a 
legal  presumption  arises  upon  a  voluntary  conveyance  by  one  at  the  time  in- 
debted that  it  is  in  fraud  of  creditors:  Hutchinson  v.  Kdly^  39  Id.  252,  and 
cases  in  note  263;  Briscoe  v.  Bronaugh,  46  Id.  108;  and  that  such  conveyance 
is  void:  WMUUsey  v.  McMahon^  26  Id.  3S2,  and  cases  in  note  385;  a  reserva- 
tion in  the  conveyance  by  the  debtor  of  any  portion  of  his  property  for  the 
benefit  of  himself  or  family  renders  the  assignment  void  as  to  creditors:  Mc- 
Clurg  T.  Lechf,  23  Id.  64,  and  citations  in  note  71;  Orover  v.  Wakeman,  25 
I(L  624;  Ooddard  v.  Hapgood,  60  Id.  272,  note  276. 

Conveyances  Which  Bear  Such  Ratio  to  Indebtedness  of  Grantor  as 
to  tend  directly  to  defeat  creditors*  claims  is  fraudulent  as  to  them  unless 
founded  upon  a  sufficient  consideration:  Clark  v.  JJepeWf  64  Am.  Dec.  717,  and 
note  720. 

The  principal  case  is  cited  in  Orimsley  v.  Hooker,  3  Jones  Eq.  7,  S.  C, 
ante^  p.  227,  to  the  point  that  the  insolvency  of  a  debtor  and  his  retention  for 
a  considerable  time  of  goods  conveyed  by  deed  of  trust  is  a  badge  of  fraud 
which,  if  unexplained,  makes  the  deed  void  as  to  creditors;  the  main  case  was 
cited  and  its  principles  indorsed  in  Redding  v.  Allen,  Id.  3C9;  it  was  again 
cited  to  the  last  section  of  syllabus,  supra,  in  Winchester  v.  Beid,  8  Jones  L. 
3S0;  and  again  in  McCauless  v.  Flinchum,  89  N.  C.  375,  to  the  point  that 
after  proper  instructions  have  been  given  the  jury  as  to  what  in  law  consti- 
tutes fraud,  they  may,  in  such  cases  as  the  main  case  and  the  one  under  con- 
sideration at  that  time,  be  left  to  determine  whether  or  not  a  deed  is  fraudu- 
lent as  to  creditors. 
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Bailey  v.  BbyaiT 

[3  JoHBs's  Lav,  857.] 
KeCX)BDABI  ^iAY  BB  USBD  AS  WrIT  OF  FaLSB  J^DOMSKT. 

Statute  of  North  Carolina  Relatimo  to  Fences  must  be  Strictly 
Ck)N8TRUED,  such  statute  conferring  special  jurisdiction  upon  justice  of 
the  peace  and  two  freeholders,  who  are  to  view  the  fences  of  any  person 
against  whom  complaint  is  made,  and  in  a  proper  case  estimate  damages 
done  to  the  stock  of  the  party  injured;  and  the  judgment  of  the  justice 
is  erroneous  when  he  and  the  freeholders  assess  damages  for  which  no 
complaint  is  made. 

Petition  for  a  writ  of  recordari,  supersedeas,  and  restitution. 
Petitioner  was  summoned  to  appear  before  a  magistrate  to 
answer  the  defendant  upon  a  warrant  that  "  a  certain  cattle,  the 
property  of  the  complainant,  was  unreasonably  abused,  and 
greatly  injured,  and  killed  one  oxen,  and  that  the  same  was  done 
by  the  said  Annis  Bailey  and  others,  or  by  their  connivance  and 
procurement,  upon  the  premises  of  Annis  Bailey;  field  not  in- 
closed with  any  sufficient  and  lawful  fence."  The  same  day 
that  the  warrant  issued  the  freeholders  viewed  the  property  and 
assessed  the  damages  at  fifty-six  dollars.  They  also  found  that 
plaintiff  "  did  unreasonably  abuse  and  greatly  injure  a  certain 
steer,  cow,  and  calf,  and  killed  also  a  valuable  steer,  the  prop- 
erty," etc.  Upon  this  report  judgment  was  given  against  the 
plaintiff  in  this  suit  for  the  amount  assessed  and  costs  of  suit; 
thereupon  execution  issued  and  was  levied  upon  the  personal 
property  of  plaintiff,  the  same  sold,  and  the  proceeds  applied  in 
satisfaction  of  the  judgment.  The  petition  alleges  that  at  the 
time  of  the  rendition  of  the  judgment  plaintiff  applied  for  an 
appeal,  which  was  denied  by  the  magistrate,  on  the  ground 
*'  that  he  did  not  have  his  forms  with  him."  Upon  the  return 
of  the  writ  and  record  in  the  court  below,  the  court  was  of  opin- 
ion that  the  judgment  of  the  magistrate  was  erroneous,  and  he 
reversed  it  and  ordered  restitution  to  the  plaintiff  of  the  money 
collected  under  it.     Defendant  appealed. 

Bodmauy  for  the  plaintiff. 

J,  B,  Batchelor,  attorney  general,  for  the  defendant. 

By  Court,  Battle,  J.  The  writ  of  recordari  is  used  here,  as  it 
well  may  be,  as  a  writ  of  false  judgment:  Parker  v.  Oilreath,  6 
Ired.  L.  221;  Kearney  v.  Jf^ffreys,  8  Id.  96. 

Among  the  errors  assigned  by  the  plaintiff,  there  is  one  so 
obviously  fatal  to  the  judgment  given  by  the  justice  as  to  ren- 
der unnecessary  the  notice  of  any  other.     The  act  under  which 
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the  proceedings  were  had  confers  a  special  jorisdiotion  upon  a 
justice  of  the  peace  and  two  freeholders,  who  are  to  view  the 
fences  of  the  person  against  whom  the  complaint  is  made,  and 
in  a  proper  case  to  estimate  the  damage  done  to  the  stock  of  the 
party  injured:  See  B.  S.,  c. 48,  sees.  2,  3;  Bev.  Code,  c.  48,  sees. 
2,  3.  This  authority,  being  under  a  proceeding  so  contrary  to 
the  proceedings  of  the  common  law,  must  be  strictly  pursued, 
and  the  report  of  the  justice  and  freeholders  must  be  certified 
under  their  hands  as  the  foundation  of  the  judgment  to  be  ren- 
dered thereon  by  the  justice.  This  report  ought  to  embrace 
only  the  damages  for  the  particular  injury  complained  of,  and 
the  judgment  should  be  for  such  damages  alone. 

Here  the  complaint  set  forth  in  the  warrant  of  the  justice 
was  for  abusing  and  killing  "  a  certain  cattle  "  and  *'  one  oxen," 
whereupon  the  justice  and  freeholders  ascertained  and  reported 
that  the  plaintiff  had  been  damaged  by  the  defendant,  who 
"  did  unreasonably  abuse  and  greatly  injure  a  certain  steer,  cow, 
and  calf,  and  killed  also  a  valuable  steer,"  the  property  of  the 
plaintiff. 

The  whole  amount  of  the  damages  is  stated  to  be  fifty-six 
dollars,  and  the  report  bears  date  the  nineteenth  of  November, 
1855.  Afterwards,  on  the  thirtieth  day  of  the  same  month,  the 
justice  rendered  a  judgment  for  that  amount,  in  which  no  refer- 
ence is  mode  to  the  report,  but  it  is  expressed  to  bo  for  that 
*'  the  defendant  did  make  default,  as  set  forth  in  the  plaintiff's 
complaint." 

It  is  manifest,  in  this  view  of  the  proceedings,  that  the  justice 
and  freeholders  transcended  their  power  in  undertaking  to  assess 
damages  for  injuries  of  which  there  was  no  complaint  made,  and 
therefore  the  judgment  given  by  the  justice  for  the  amount  of 
such  assessment,  while  it  professes  to  be  for  ''the  default  as 
set  forth  in  the  plaintiff's  complaint,"  must  be  erroneous.  For 
this  error  in  the  proceedings,  without  noticing  any  other,  the 
judgment  of  the  superior  court  reversing  the  judgment  given 
by  the  justice  is  affirmed. 

Judgment  affirmed.  

Recordari  Facias  Loquelam. — This  ancient  wnt,  now  snperseded  in 
English  practice  by  the  writ  of  certiorari,  was  in  the  early  history  of  the  law 
brought  into  requisition  for  the  purpose  of  removing  the  plaint  in  an  action 
of  replevin,  or  other  action  of  like  nature,  from  the  county  court  into  one  of 
the  superior  courts  of  common  law.  The  writ  issued  out  of  chancery  and  was 
directed  to  the  sheriff  of  the  county  wherein  the  cause  was  pending,  com- 
manding him'  in  his  full  court  to  cause  the  plaint  to  be  there  recorded,  and  to 
bave  the  record  before  the  justices  at  Westminster  on  a  certain  day:  Fitz  K. 
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B.  71;  Tidd'a  Pr.  415;  Wells  on  Replevin,  sec.  25;  Sell.  Prac  160;  Davies 
V.  James,  1  T.  R.  371;  Daygett  v.  Robins,  2  Blackf.  415.  The  writ  may  be 
employed  by  the  plaintiff  for  the  purpose  of  removing  the  plaint  without  his 
showing  cause;  but  if  the  defendant  petition  for  the  writ,  he  must  show  eanse 
for  the  reason  that  the  removal  of  the  plaint  is  in  delay  of  the  plaintiff,  there- 
fore the  cause  of  removal  ought  to  appear  of  record:  Tidd's  Pr.  415;  Morris 
on  Replevin,  50;  Gilbert  on  Replevin,  138.  If  the  writ  is  sued  out  by  the 
plaintiff,  and  on  or  before  the  return  day  thereof  the  defendant  does  not  ap* 
pear,  "the  plaintiff  having  previously  filed  the  writ  and  return  with  the 
filacer,  and  should  give  rule  with  that  ofiSioer  for  the  defendant  to  appear, 
which  expires  in  four  days,  and  upon  his  non-appearance  within  that  time  sue 
out  a  pone  per  vadios,  upon  which  a  summons  is  made  out  and  served  upon 
the  defendant,  and  if  he  do  not  appear,  the  plaintiff  on  the  return  of  nihil 
should  sue  out  a  diatringas:"  Tidd's  Pr.  417;  and  if  upon  this  and  the  suc- 
ceeding writs  a  return  of  ntdla  bona  is  had,  the  plaintiff  may  sue  out  a  caputs 
and  proceed  to  outlawry:  Gilbert  on  Replevin,  106, 107;  but  if  after  the  issu- 
ance of  the  recordari  and  succeeding  writs  to  compel  the  appearance  of  the 
defendant  the  plaintiff  should  file  a  declaration  returnable  to  a  terra  interme- 
diate to  that  fixed  for  the  return  of  the  recordari,  and  should  also  file  notice 
to  plead,  both  the  declaration  and  notice  will  be  set  aside  for  irregularity: 
Topping  v.  Fuge,  5  Taunt.  771;  S.  C,  1  Marsh.  341;  Davis  v.  James,  1  T.  R. 
371;  and  after  a  time  set  by  rule  for  the  plaintiff  to  declare,  the  court  will 
not  set  this  rule  aside  and  compel  the  plaintiff  to  declare  sooner  in  actions 
prosecuted  by  writ  of  recordari:  Craven  v.  Vasavour,  5  Taunt.  35.  When 
the  writ  is  sued  out  by  the  defendant,  he  must  file  it  and  the  return  with  the 
filacer,  and  then  give  a  rule  for  the  plaintiff  to  declare;  if  this  is  not  done,  a 
judgment  of  nol.  pros,  obtained  by  the  defendant  will  be  set  aside:  Ward  y. 
Creasey,  2  Moore,  642;  but  after  obtaining  a  rule  to  declare,  he  may  sign 
judgment  of  nol,  jtros,  for  want  of  declaration  without  demanding  it:  James 
V.  Moody,  1  H.  Black.  281;  and  lie  is  then  entitled  to  costs:  Davies  v.  James^ 
1  T.  R.  371;  the  rule  to  declare  may  be  served  at  any  time  before  the  rule  ex- 
pires, and  the  plaintiff  must  declare  within  four  days  after  service:  Edioards  t. 
Dunch,  11  East,  182.  With  thb  brief  history  of  the  writ  and  practice  con- 
nected therewith  as  administered  in  England,  we  come  to  consider  it  and  the 
purposes  for  which  it  has  been  used  in  the  United  States.  An  exhaustive  search 
for  authorities  has  failed  to  disclose  that  it  has  been  employed  in  any  of  the 
states  except  North  Carolina,  where  by  statute  at  an  early  day  it  was  made 
to  answer  the  purpose  of  a  writ  of  false  judgment,  or  an  appeal  to  remove  pro- 
ceedings had  before  justices  of  the  peace  to  the  superior  court:  Code  of  N.  C, 
ed.  of  1855,  p.  74,  c.  4,  sec.  15.  JiecorJari  is  the  foundation  of  all  proceed- 
ings in  a  case  of  false  judgment:  Parker  v.  Gilreath,  6  Ired.  L.  221;  and  is  the 
proper  remedy  to  re\iew  the  act  of  commissioners  in  making  an  improper 
allotment  to  an  insolvent  debtor:  Ballard  v.  Waller,  7  Jones  L.  84.  When  the 
writ  is  used  as  a  writ  of  false  judgment,  it  is  in  the  nature  of  a  writ  of  error, 
and  lies  as  a  matter  of  right:  Wthh  v.  Durham^  7  Ired.  L.  130;  Leaihenoood  y. 
Moody,  3  Id.  129;  Plummer  v.  Wheeler,  Busb.  L.  472.  The  plaintiff  in  the  writ 
must  assign  his  errors,  and  if  not  assigned,  the  writ  will  be  dismissed:  LecUlter- 
tcood  V.  Moody,  snpra;  Swain  v.  Smith,  65  N.  C.  211;  Collins  v.  Gilbert,  Id. 
135;  Weaver  v.  Vein  Mountain  Mining  Co,,  89  LI.  198;  Sossamer  v.  Uinson, 
T2  Id.  578;  Wilcox  v.  Spethenmn,  71  Id.  409.  Recordari,  in  addition  to  being 
used  as  a  HTit  of  false  judgment,  is  sometimes  used  as  a  substitute  for  an  ap- 
peal, in  which  casa  the  whole  matter  is  tried  de  novo  in  the  higher  court: 
Satchwell  v.  Rispess,  10  Ired.  L.  365;  LedbeUer  v.  Osborne,  66  N.  C.  379;  CowUs 
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AdnCr  v.  HctytB^  67  Id.  128;  MartHi  t.  Cohm,  68  Id.  283;  Caldwea  v.  BeaUy, 
69  Id.  365;  but  the  writ  must  be  applied  for  as  speedy  as  possible,  and  any 
delay  after  the  earliest  period  in  the  party's  power  to  apply  must  be  accounted 
for:  Webb  v.  Durham^  7  Ired.  L.  130;  and  where  a  defendant  had  allowed  three 
terms  of  court  to  pass  before  he  made  application  for  the  writ,  the  application 
YThs  denied  and  the  writ  dismissed:  Boing  v.  Rcdeigh  Js  Oaston  R,  R.  Co,,  88 
N.  C.  62.  In  Elliott  v.  Jordan^  Busb.  L.  298,  a  case  where  the  plain tifiP  having 
a  claim  against  the  defendant  sued  out  a  warrant  and  placed  it  in  the  hands 
of  a  constable,  with  directions  to  execute  it,  and  have  trial  thereon,  thereby 
constituting  the  constable  his  agent,  and  after  having  been  notified  by  the 
officer  of  the  time  set  for  the  trial  he  failed  to  attend  in  consequence  of  being 
unwell,  and  jndgnient  was  had  against  him,  of  which  he  was  not  notified  by 
the  officer,  it  was  held  that  although  the  constable  was  guilty  of  gross  negli- 
gence in  not  giying  notice  of  the  judgment  to  his  principal  in  time  that  an 
appeal  might  be  taken,  still  the  plaintiff  was  deprived  of  his  right  to  the  aid 
of  a  writ  of  recordari;  but  in  Crilclter  v.  McCadden,  64  N.  C.  262,  where  it 
was  proved  that  the  petitioner  had  a  meritorious  cause  of  action,  but  that 
judgment  was  given  against  him  in  his  absence,  and  without  his  knowledge, 
whereby  he  lost  his  right  of  appeal,  it  was  held  that  under  the  circumstances 
he  was  entitled  to  a  recordari;  and  again,  in  Koonce  v.  PeUettier,  82  Id.  236, 
where  it  appeared  that  a  defendant  i%as  unable  to  atteml  tlie  trial,  and  was 
not  represented  thereat,  that  a  judgment  was  entered  against  him,  and  that 
he  lost  his  right  of  appeal,  the  court  held  that  he  was  entitled  to  the  writ. 
In  this  case,  the  case  of  Elliott  v.  Jordan,  supra,  is  distinguished  on  the  ques- 
tion of  agency;  and  on  the  ground  that  a  party  had  lost  the  right  to  appeal 
without  any  default  on  his  part,  and  had  merits,  the  writ  was  granted  in 
Carmer  v.  Evera,  80  Id.  55;  and  see  also  Pugk  v.  York,  74  Id.  383.  Where 
a  party  is  deprived  of  his  right  of  appeal  through  any  fraud  or  collusion  on 
the  part  of  the  justice  trying  the  cause,  his  remedy  is  by  writ  of  recordari: 
Lancaster  v.  Brady,  4  Jones  L.  79;  Critcher  v,  McCadden,  supra;  but  when 
the  party  petitioning  for  the  writ  fails  to  show  fraud,  accident,  surprise,  or 
denial  of  right  by  the  justice,  he  is  not  entitled  to  the  writ:  Satchwetl  v.  Ris- 
pess,  10  Ired.  L.  365;  and  no  appeal  lies  for  a  refusal  on  the  part  of  the  justice 
to  dismiss  a  petition  for  the  writ:  Perry  v.  Whittaker,  77  N.  C.  102.  Before 
the  petitioner  is  entitled  to  have  the  writ  issue,  he  must  have  paid  or  tendered 
to  the  justice  his  fees:  Steadman  v.  Jones,  65  Id.  388;  but  their  non-payment 
cannot  be  urged  by  a  party  to  the  suit  as  an  objection  to  the  docketing  of  tlie 
case  upon  the  return  of  the  writ.  This  objection  can  be  urged  only  by  the 
justice:  Carmer  v.  Evers,  supra, 

JUDGBCBNT  ENTERED  BY  JUSTICE  OF  PeACB  BY  ViBTUE  OF  STATUTORY  AU- 
THORITY must  show  that  the  requirements  of  the  statute  have  been  complied 
with,  and  if  it  fails  in  this  it  is  void:  Beach  v.  Bots/ord,  40  Am.  Dec.  45,  and 
note  50. 


State  v.  Headrick. 

[3  JoXEs's  Law,  870.] 

IS  KOT  Trespass,  and  Party  cannot  be  Indicted  for  Removing 
Fence,  "Unlawfully  and  without  License,"  Put  upon  his  Land  by 
Another,  under  a  statute  making  it  a  misdemeanor  '*  if  any  person  shall 
unlawfully  and  willfully  burn,  destroy,  pall  down,  injure,  or  remove  any 
fence,  wall,  or  other  inclosure,  or  any  part  thereof,  surrounding  or  about 
any  yard,  garden,  cultivated  field,  or  pasture.*' 
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Indictment  for  removiDg  a  fence.  Defendant  was  lessee  of  a 
field,  and  built  a  fence  on  his  own  land,  near  the  dividing  line 
between  his  and  the  prosecutor's  land,  which  was  being  culti- 
vated. Said  prosecutor  unlawfully  built  a  fence  upon  and 
joined  it  to  the  fence  upon  the  land  of  defendant.  This  indict- 
ment was  brought  against  defendant  for  removing  that  part  of 
the  prosecutor's  fence  which  was  upon  defendant's  land.  Upon 
the  foregoing  facts  the  court  below  gave  judgment  for  defend- 
ant.    The  attorney  general  appealed. 

J.  B.  Batchelor,  attorney  general,  for  the  state. 

No  counsel  appeared  for  the  defendant. 

By  Court,  Battle,  J.  The  present  indictment  is  framed  upon 
the  one  hundred  and  third  section  of  the  thirty-fourth  chapter 
of  the  revised  code,  which  enacts  that  ''if  any  person  shall 
unlawfully  and  willfully  bum,  destroy,  pull  down,  injure,  or 
remove  any  fence,  wall,  or  other  inclosure,  or  any  part  thereof, 
surrounding  or  about  any  yard,  garden,  cultivated  field,  or  pas- 
ture," he  shall  be  deemed  to  be  guilty  of  a  misdemeanor.  The 
special  verdict  states  «that  the  part  of  the  fence  for  the  taking 
away  of  which  the  defendant  was  indicted  was  ''  unlawfully  and 
without  license"  put  upon  his  land  by  the  prosecutor.  How  it 
would  be  unlawful  for  the  defendant  to  remove  this  obstruction 
from  his  own  land  we  are  unable  to  conceive.  If  the  prosecutor 
sustained  any  damage,  it  was  in  consequence  of  his  own  wrong- 
ful act,  and  he  cannot  make  the  defendant  criminally  respon- 
sible for  it.  '^  To  subject  a  person  to  the  penalties  of  the  act  in 
question,  he  must  be  guilty  of  trespass,"  of  which  the  defendant 
in  the  present  case  certainly  was  not:  Stale  v.  WUHams^  Busb.  L. 
197.     The  judgment  must  be  afi&rmed. 

Judgment  affirmed.  

WhcUon  V.  Blachbum,  14  Wis.  432,  is  analogous  to  the  principal  case,  which 
it  cites  and  indorses  in  toto  as  to  the  doctrine  therein  evolved  concerning  the 
removal,  by  the  owner,  of  a  fence  unlawfully  erected  upon  his  land. 


Brockwat  v.  Crawtord^ 

[3  Johxs'b  Law,  433.] 

Officer  or  Prtvate  Individual  mat  Justify  Arrest,  without  Warrakt, 
of  a  person  suspected  of  having  committed  a  felony,  for  the  purpose  of 
bringing  him  before  a  committing  magistrate,  whei»  suoh  arrefit  is  made 
without  malice  and  upon  probable  cause. 
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Teespass  v%  et  armis,  for  false  imprisonment.  Verdict  for 
plaintiff.    Defendant  appealed.     The  opinion  states  the  facts. 

Boyden,  for  the  plaintiff. 

Wilson,  for  the  defendant. 

By  Court,  Psabson,  J.  It  concerns  the  public  that  all  who 
commit  felonies  shouU  be  punished;  hence  compounding  a 
felony  is  a  misdemeanor,  and  the  law  encourages  every  one,  as 
well  private  citizens  as  officers,  to  keep  a  sharp  lookout  for  the 
apprehension  of  felons,  by  holding  them  exempt  from  responsi- 
bility for  an  arrest  or  prosecution,  although  the  party  charged 
turns  out  not  to  be  guilty,  unless  the  arrest  is  made  or  the 
prosecution  is  instituted  without  probable  cause  and  from  malice. 
In  our  case,  actual  malice  was  not  alleged,  and  the  main  question 
was  the  existence  of  probable  cause. 

Had  a  seal  been  affixed  to  the  warrant  of  the  justice  of  the 
peace,  so  as  to  compel  the  plaintiff  to  sue  in  case  for  a  malicious 
prosecution,  from  the  evidence  it  is  clear  there  could  have  been 
no  question  that  the  plaintiff  had  probable  cause;  so  the  amount 
of  the  case  is,  that  by  the  accidental  omission,  on  the  part  of 
the  magistrate,  to  affix  a  seal  after  signing  his  name,  the  defend- 
ant must  not  only  pay  the  cost,  but  is  mulcted  in  damages  to 
the  amount  of  two  hundred  dollars,  without  reference  to  the 
question  of  malice  or  probable  cause.  This  result  cannot  be 
right. 

Admit  that  the  want  of  a  seal  put  the  warrant  out  of  the  way, 
and  enabled  the  plaintiff  to  sue  in  trespass  for  the  false  impris- 
onment, so  as  to  be  entitled,  without  more  showing,  to  nominal 
damages,  yet  surely  he  could  only  entitle  himself  to  actual  dam- 
ages, on  the  ground  that  the  defendant  had  acted  maliciously 
and  without  probable  cause;  so  the  want  of  a  seal  ought  only  to 
have  affected  the  form  of  action  whereby  to  subject  the  defend- 
ant to  nominal  damages  and  costs,  leaving  the  merits  of  the 
case  to  turn  on  the  question  of  probable  cause. 

In  regard  to  this  we  take  a  different  view  from  that  enter- 
tained by  his  honor;  we  think  there  was  some  evidence  tending 
to  show  probable  cause.  On  the  twenty-second  of  February, 
1855,  a  horse,  the  property  of  one  McLeod,  is  stolen  in  the  town 
of  Charlotte;  thus  we  have  a  felony  committed;  suspicion  rests 
upon  a  man  named  Clary,  who  is  seen  and  heard  of  no  more. 
A  brother  of  McLeod  goes  to  the  Huie  mine,  eighteen  miles 
from  Charlotte,  in  search  of  Clary,  and  is  there  informed  that  a 
man  calling  himself  Brockway  had  been  at  the  mine  about  the 
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time  the  horse  was  stolen;  *'  the  description  of  the  clothes  and 
the  personal  appearance  resembled  Clary  very  closely."  Mr. 
McLeod  was  so  well  satisfied  that  he  was  the  same  man  that  he 
pursues  on  to  Salisbury.  A  reward  of  one  hundred  dollars  is 
in  the  mean  time  offered  for  the  apprehension  of  the  felon. 
In  Salisbury  McLeod  meets  with  the  defendant;  gives  him  a 
full  account  of  the  felony;  of  Clary's  being  suspected,  and  hav- 
ing absconded;  of  the  advertisement;  of  the  fact  that  a  man 
calling  himself  Brockway  (who  in  dress  and  personal  appearance 
closely  resembled  the  man  Clary)  had  been  at  the  Huie  mine 
about  the  time  the  horse  was  stolen,  and  was  then,  as  he  learned, 
at  the  Hymer  mine,  about  six  miles  from  Salisbury,  and  asks  the 
defendant  to  go  that  night  with  him  and  have  the  said  Brockway 
arrested  and  brought  before  a  justice  of  the  peace  for  examina- 
tion. The  defendant  hesitates;  but  Calvin  S.  Brown  arrives 
from  Charlotte;  he  had  procured  a  description  of  Clary,  and 
confidently  expresses  the  belief  that  the  plaintiff  is  the  man. 
Esquire  D.  A.  Davis  and  Esquire  John  I.  Shaver,  upon  these 
pregnant  proofs,  as  they  were  supposed  to  be,  on  all  hands, 
expressed  their  opinion  that  Brockway  was  the  man  Clary, 
passing  under  an  alias;  whereupon  he  is  arrested  that  night;  but 
without  any  kind  of  oppression  or  delay  he  is  forthwith  brought 
before  a  magistrate,  and  there  being  no  proof  that  he  is  the 
man,  is  accordingly  discharged. 

What  has  the  plaintiff  (if  he  be  a  good  citizen)  to  complain 
of?  A  felony  is  committed,  and  the  felon  escapes;  he  is  adver- 
tised, and  a  reward  of  one  hundred  dollars  is  offered  for  his  ap- 
prehension. The  plaintiff  bears  a  close  resemblance  both  in 
dress  and  personal  appearance  to  the  suspected  person;  his  asso- 
ciations and  fixedness  in  his  position  as  a  member  of  the  com- 
munity do  not  place  him  above  the  marks  of  honest  suspicion 
wliich  attach  to  him  because  of  the  close  resemblance  to  the  man 
who  figures  under  the  reward  of  one  hundred  dollars  as  a  fugi- 
tive from  justice.  Has  he  cause  to  complain  ?  Ought  he  not 
rather  to  congratulate  himself  that  he  lives  in  a  land  where  jus- 
tice is  administered  with  a  steady  hand  ?  And  if  occasionally 
**  the  wrong  passenger  is  waked  up,"  every  good  citizen  should 
bear  in  mind  that  it  was  meant  for  the  best,  and  will  work  around 
for  the  good  of  the  whole. 

Samuel  v.  Paine,  1  Doug.  359;  BeckwUh  v.  PhUby,  6  Bam.  & 
Cress.  G35;  Davis  v.  Russell,  5  Bing.  354,  are  coses  of  the  high- 
est authority,  showing  that,  upon  proof  much  short  of  that 
offered  by  the  defendant  in  our  case,  the  courts  in  England  hold 
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that  an  officer  or  a  private  individual  may  justify  the  arrest  of  a 
suspected  person  for  the  purpose  of  bringing  him  before  a  com- 
mitting  magistrate,  provided  there  be  proof  that  a  felony  has 
been  committed.  Much  might  be  said  as  to  the  effect  of  our  bill 
of  rights  upon  the  ex  officio  powers  of  a  sheriff  or  constable  who 
acts  without  warrant,  and  when  there  is  no  immediate  apprehen- 
sion that  an  escape  will  be  attempted  before  one  can  be  obtained 
from  a  justice  of  the  peace.  But  a  discussion  of  this  matter  is 
not  now  called  for. 

Battle,  J.,  delivered  a  dissenting  opinion. 

Judgment  reversed,  and  a  venire  de  novo, 

Akrbst  without  Wabrant  by  Offices  ob  Private  Person,  upon 
grouDds  of  probable  saapicion  that  a  felony  has  been  committed,  and  that  the 
person  arrested  is  the  felon:  Eanea  v.  StcUe,  44  Am.  Dec.  289,  and  extended 
note  291,  on  this  sobjeot,  and  also  that  of  arresting  the  wrong  person;  Bob- 
erU  V.  SlaUt  55  Id.  97,  and  note  embracing  both  subjects;  and  see  also  ex- 
haustive note  on  arrest  to  Hawkins  y,  Commonweaith,  61  Id.  151. 

The  principal  case  is  cited  to  the  point  in  the  syllabus,  Bupra^  in  StaU 
V.  ShdUm,  79  N.  C.  607,  and  Neal  v.  Joyner,  89  Id.  290. 


Harriss  v.  Williams. 

[3  JoHU's  Law,  483.] 

BuTEB  MAT  Recover  for  Breach  of  Contract  -wvtvlovt  Showing  his 
Readiness  to  Pat  Purchase  Money,  where  a  mutual  contract  had 
been  made  between  buyer  and  seller  for  the  sale  and  purchase  of  a  horse, 
but  before  the  execution  of  the  contract  the  seller  disposes  of  the  horse 
to  another  party. 

Assumpsit  to  recover  the  value  of  a  horse.  Defendant  offered 
to  sell  plaintifif  a  horse  for  sixty-five  dollars.  To  this  plaintiff 
agreed;  bat  there  was  a  further  agreement  that  defendant  should 
ride  the  horse  home,  but  not  ride  him  too  hard,  and  should  de- 
liver him  to  plaintiff  on  the  next  day,  plaintiff  to  then  take  the 
horse  at  the  price  above  mentioned.  On  the  same  day  defend- 
ant sold  the  horse  to  another  party,  and  therefore  failed  to  de- 
liver him  as  agreed  upon ;  whereupon  plaintiff  issued  his  writ, 
demanded  his  property,  and  averred  his  readiness  and  ability  to 
comply  with  his  part  of  the  contract.  Verdict  for  plaintiff,  with 
leave  to  set  it  aside  if  the  court  should  be  of  opinion  from  the 
facts  that  plaintiff  ought  not  to  recover.  The  court  was  of  such 
opinion,  and  ordered  a  nonsuit  in  favor  of  defendant,  from 
which  judgment  plaintiff  appealed. 
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Baxter,  for  the  plainiifr. 

N.  W.  Woodfin,  for  the  defendant. 

By  Court,  Battle,  J.  It  is  contended  by  the  counsel  for  the 
defendant  that  the  alleged  contract  for  the  breach  of  which  the 
suit  was  brought  was  never  completed;  that  it  was  never  finally 
assented  to  by  the  parties.  In  that  he  is  clearly  mistaken.  The 
defendant  o£fered  to  sell  his  horse  for  the  sum  of  siziy-five  dol- 
lars, and  the  plaintiff  agreed  to  give  it.  This  certainly  created 
an  executory  contract  between  them,  which  neither  of  them 
could  rightfully  dissolve  without  the  consent  of  the  other.  The 
defendant  had  the  right  then  and  there  immediately  to  tender 
the  horse  and  demand  the  price;  and  the  plaintiff  had  the  corre- 
sponding right  to  tender  the  money  and  demand  the  horse.  But 
for  the  defendant's  convenience  he  was  permitted  by  the  plain- 
tiff to  ride  the  horse  home  upon  his  agreeing  to  return  it  the 
next  day,  when  the  plaintiff  was  to  receive  it  if  returned  unin- 
jured. This  arrangement  was  not  intended  by  the  parties  to 
put  an  end  to  the  contract,  but  only  to  postpone  until  the  next 
day  their  mutual  rights  to  enforce  it.  The  defendant  then,  on 
the  same  day,  sold  the  horse  to  another  person  at  an  advanced 
price,  and  thereby  very  clearly  committed  a  breach  of  his  agree- 
ment for  which  the  plaintiff  could  sue  him,  unless  he  had  omitted 
something  which  it  was  necessary  that  he  should  do  to  entitle 
him  to  maintain  his  action.  The  counsel  for  the  defendant  con- 
tends that  the  plaintiff  has  failed  to  show  that  on  the  day  when 
the  horse  was  to  be  delivered  he  had  tendered  to  the  defendant 
the  price,  or  was  ready  and  able  to  do  so,  and  that  consequently 
he  cannot  recover  in  this  suit;  and  for  this  position  he  relies  on 
the  case  of  Orandy  v.  McCleese,  2  Jones  L.  142.  That  case  would 
be  in  point  if  the  defendant  had  returned  the  horse  at  the  time 
appointed,  and  the  plaintiff  had  not  then  tendered  the  price  or 
been  ready  and  able  to  do  so.  But  after  the  defendant  had,  by 
selling  the  horse,  put  it  out  of  his  power  to  comply  with  his  con- 
tract, the  plaintiff  was  discharged  from  the  duty  of  tendering  the 
money  or  showing  his  readiness  and  ability  to  do  so.  This  clearly 
appears  from  the  case  of  Chrandy  v.  Mcdeese^  supra,  itself,  where 
it  is  said:  **  The  plaintiff,  then,  could  not  sustain  his  action  for  a 
breach  of  the  contract  by  the  defendant  without  showing  that  he 
himself  had  paid  or  tendered  the  price  of  the  com,  or  was  ready 
and  able  to  do  so,  or  that  the  defendant  had  done  something 
to  discharge  him  from  that  duty."    See  also  Abranxa  v.  SuUles, 
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Bosb.  L.  99.    The  judgment  of  nonsuit  was  erroneous  and  must 
be  leversed,  and  judgment  must  be  given  for  the  plaintiff. 

Judgment  leversed.  

Pabtt  to  CoKT&Acr  Founded  on  Concurrint  Conditions  seeking  to  re- 
cover for  breach  thereof  must  show  that  he  was  ready  and  willing  to  perform 
his  part  of  the  agreement:  Smith  v.  Lewis,  62  Am.  Dec.  180;  Sargent  v. 
Adams,  Id.  718;  Hawley  v.  Mason,  33  Id.  522;  Skinn  v.  Boberts,  43  Id.  636, 
and  citations  in  notes  to  these  cases  giving  the  different  qualifications  to  the 
role  above  statecL 


Brown  v.  Beaver 

[3  Joint's  Law,  616.] 
SoBiFT  MAT  BB  pBOVXD  AS  Oloobafhio  Will,  thoQgh  attested  by  snbscrib- 
ing  witoesses. 

Deyisayit  vel  rum  to  try  the  validity  of  a  will.  The  will 
offered  for  probate  appeared  to  be  attested  by  a  sufficient  num- 
ber of  witnesses,  but  the  court,  upon  inquiry,  held  one  of  them 
to  be  incomi)etent.  The  propounders  then  offered  to  prove  the 
will  as  an  olograph.  The  caveators  objected,  upon  the  ground 
that  decedent  had  intended  to  attest  his  will  by  subscribing 
witnesses,  and  that  it  could  not  be  proved  by  any  other  tes- 
timony. The  court  admitted  the  evidence;  the  caveators  ex- 
cepted. The  will  was  then  proved  by  other  witnesses  to  be 
all  in  the  handwriting  of  deceased,  and  that  it  had  been  de- 
posited with  a  neighbor  for  safe-keeping.  After  being  instructed 
by  the  court,  the  jury  returned  a  verdict  for  the  propounders; 
judgment  accordingly.    The  caveators  appealed. 

Baxter,  for  the  propounders. 
J.  W.  Woodfin,  for  the  caveators. 

By  Court,  Battle,  J.  In  the  case  of  Harrison  v.  Burgess,  1 
Hawks,  384,  a  script  was  offered  for  probate  as  the  olograph 
will  of  one  Irvine.  The  caveators  objected,  because  it  was  at- 
tested by  one  subscribing  witness.  The  court  overruled  the 
objection,  with  this  short  and  emphatic  remark:  "The  will  is 
certainly  not  worse  by  having  one  subscribing  witness;  it  will 
certainly  answer  the  purpose  of  more  certainly  showing  that 
this  is  \he  pai)er  which  she  (the  witness)  saw  deposited  in  the 
bureau.  Going  beyond  the  requisition  in  respect  of  proofs 
certainly  cannot  annul  that  which  comes  up  to  them."  This 
reason  is  certainly  decisive  of  the  present  case,  and  shows  that 
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his  honor  was  right  in  admitting  proof  of  the  script  as  an  olo- 
graph will.     This  renders  the  question  as  to  the  competency  of 
one  of  the  subscribing  witnesses  unnecessary,  and  makes  it 
improper  for  us  to  express  an  opinion  upon  it. 
Judgment  affirmed. 

Law  does  not  Prescribe  Mode  of  Proof  of  Will,  nor  require  it  to  be 
proved  as  well  as  attested  by  a  specified  number  of  witnesses:  Jesse  v.  Par- 
ker's Adm*rSf  52  Am.  Dec.  102,  and  note  105;  and  as  to  the  necessity  of  proof  of 
will  by  subscribing  witnesses,  see  Chaffee  v.  Baptist  Missionary  Convention 
etc.,  40  Id.  225;  Nelson  v.  McOifert,  49  Id.  170;  Greenough  v.  Qreenough,  51 
Id.  567,  and  notes  to  these  cases  collecting  prior  cases.  , 

The  principal  case  is  cited  and  approved  in  HiU  ▼.  BeU^  PhilL  L. 
125,  to  the  point  contained  in  the  syllabus,  supnu 


SooTT  V.  Brown. 

[3  JoMKi's  Law,  fil.] 
KON-JOINDER  OF  KeCESSART  PARTIES    PLAINTIFF  IN  ACHON  ON    CONTRACT 

may  be  taken  advantage  of  by  defendant,  under  the  general  issue,  by 
motion  in  arrest  of  judgment,  or  by  writ  of  error,  when  the  defect  ap- 
pears upon  the  record. 

KON-JOINDER  OF  NECESSARY  PARTIES  PLAINTIFF  IN  ACTION  OF  TORT  mUst 

be  taken  advantage  of  by  defendant  by  plea  in  abatement,  and  not  by 
way  of  nonsuit  on  the  trial. 

NON-JOINDER  OF  NeCKSSART  PaRTTES  PLAINTIFF  IN  ACTION  OF  TORT  ARIS- 
ING EX  Contractu  may  be  taken  advantage  of  by  defendant  by  plea  in 
abatement  or  under  the  general  issue  on  the  trial. 

Bblease  Executed  at  Trial  of  One  of  Necessary  Parties  Plaintiff 
does  not  make  him  a  competent  witness  for  his  co-plaintiff. 

Action  of  deceit  in  the  sale  of  an  ass.  Verdict  and  judgment 
for  plaintiff.  Defendant  appealed.  The  opinion  states  the 
facts. 

The  plaintiff  was  not  represented  by  counsel. 

Boyden,  for  the  defendant. 

By  Court,  Nash,  C.  J.  The  action  is  in  tort  for  a  deceit  in 
the  sale  of  a  jack.  The  plaintiff  and  his  brother,  Gyrus  Scott, 
were  the  joint  purchasers  of  the  jack.  The  action  is  brought 
by  G.  W.  Scott  alone.  On  the'  trial,  the  brother  Cyrus  was 
offered  by  him  as  a  witness,  and  upon  objection  was  set  aside  by 
the  court.  Cyrus  then  executed  a  release  to  the  plaintiff  of  all 
his  interest,  and  the  court  held  he  was  then  a  competent  witness. 
Jn  this  there  is  error. 
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In  all  actions  on  contracts,  all  in  whom  the  legal  interest  vests 
should,  in  general,  be  made  parties  plaintiff;  and  if  any  be 
omitted  whom  the  law  requires  to  be  joined,  the  defendant  may 
take  advantage  of  the  omission  on  the  trial,  under  the  general 
issue,  as  the  contract  proved  will  not  be  the  same  declared  on; 
or  he  may  move  in  arrest  of  judgment,  or  proceed  by  writ  of 
error,  if  the  defect  appear  on  the  record.  In  an  action  simply 
of  tort,  as  in  trespass  to  property,  real  or  personal,  the  defend- 
ant must  plead  in  abatement  the  non-joinder  of  a  part  owner, 
and  cannot  take  advantage  of  the  defect  by  way  of  nonsuit  on 
the  trial;  because  one  joint  owner  may  recover  his  aliquot  por- 
tion of  the  damages  sustained  if  no  notice  by  plea  is  given  him 
that  the  defendant  intends  to  rely  upon  the  defect.  There  is 
yet  a  third  class  of  cases  under  which  this  arranges  itself, 
namely,  actions  of  tort  arising  ex  contractu.  There  the  defendant 
may  plead  in  abatement  or  take  advantage  on  the  trial  as  in  an 
action  purely  of  contract:  Scott  v.  Godwin,  1  Bos.  &  Pul.  71; 
and  Powell  v.  Layton,  2  Bos.  &  Pul.,  N.  R.,  965,  which  is  the 
third  volume  of  Bos.  &  Pul.;  Story's  Eq.  PI.  20,  87. 

This  is  an  action  quasi  ex  contractu,  in  which  the  defendant 
may  take  advantage  of  the  non-joinder,  under  the  general  issue, 
on  the  trial.  It  was  necessary  for  the  plaintiff  to  prove  his 
contract  in  order  to  sustain  his  action;  for  if  there  were  no  sale, 
there  could  be  no  fraud:  See  Owynn  v.  Sefzer,  3  Jones  L.  38*2. 
In  doing  that,  he  necesearily  showed  that  Cyrus,  his  brother, 
was  a  joint  purchaser  with  him,  and  his  honor  ought  to  have 
ordered  a  nonsuit;  and  if  the  plaintiff  objected,  he  ought  to 
have  directed  the  jury  that  the  plaintiff  could  not  maintain  his 
action.  It  must  have  been  upon  the  ground  that  the  witness 
•was  a  necessary  party  plaintiff,  that  he  was  regarded  incompe- 
tent in  the  first  place;  for  his  release  to  the  plaintiff  could  not 
confer  upon  him  any  interest  which  he  did  not  at  the  time  pos- 
sess. The  witness's  interest  in  the  damages  sought  to  be  re- 
covered was  a  mere  chose  in  action,  and  not  the  subject  of  an 
assignment  at  law.  Suppose  one  of  two  obligees  in  a  bond 
assign  to  his  co-obligee  all  his  interest  in  the  bond,  could  the 
assignment  authorize  the  co-obligee  to  sue  in  his  own  name 
alone  ?  Surely  not.  The  action  would  still  have  been  in  the 
name  of  both,  unless  one  were  dead.  After  the  release,  then, 
in  this  case,  the  rule  of  pleading  remained  still  the  same.  C}tus 
iVas  a  necessary  plaintiff  to  the  action.  If  it  were  not  so,  it 
-would  be  very  easy,  where  there  are  two  obligees,  for  one  to 
bring  the  action  and  then  to  introduce  as  a  witness  his  joint 
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partner  in  the  contract,  upon  the  latter^s  executing  a  release, 
^vbich  would  at  law  have  no  operation. 

That  his  honor  considered  the  action  as  resting  on  the  con- 
tract is  evidenced  by  his  suffering  the  plaintiff  to  recover  full 
damages,  which  would  have  been  error  if  it  had  been  for  a  mere 
tort. 

Judgment  reversed,  and  a  venire  de  novo. 

Want  op  Peoper  Plaintiffs  in  Action  on  Contract  is  an  exception 
to  the  merits,  and  should  be  taken  advantage  of  either  upon  demurrer  in  bar 
or  on  the  general  issue,  but  not  in  abatement:  Baker  v.  Jetoell,  4  Am.  Dec 
1G2;  Roberta  ▼.  McLean,  42  Id.  529,  and  note  531;  but  see,  holding  contrary 
doctrine,  Lurton  v.  Gilliam,  33  Id.  430;  see  also  further,  on  non-joinder  of 
parties,  and  how  taken  advantage  of,  Hoffar  v.  Dement,  46  Id.  628;  Camjh 
hell  V.  WalUice,  37  Id.  ?19,  and  notes  to  these  cases  collecting  all  prior  cases 
in  this  series. 

In  Actions  ex  Delicto,  Non-joinder  of  Party  Plaintiff  may  be  taken 
advantage  of  only  by  plea  in  abatement:  Gilbert  v.  Dicheraon,  22  Am.  Deo. 
692;  Wheelioright  v.  Depeyater,  3  Id.  345;  Simpson  v.  Seavey,  22  Id.  228,  and 
note  233;  Johnson  v.  Richardson,  63  Id.  369,  and  note  372. 

NoN -JOINDER  of  Co-dbfendant  IN  AcTioN  EX  CONTRACTU  Can  Only  be 
taken  advantage  of  by  plea  in  abatement:  Jones  v.  Pitcher,  24  Am.  Dec.  716, 
note  744. 

Release  of  Witness,  Who  Appears  to  be  Real  Party  Plaintiff,  of 
all  interest  in  the  suit,  which  he  delivers  to  the  attorney  of  the  plaintiff  of 
record,  is  a  delivery  to  himself,  and  consequently  unavailing:  Stevenaon  v. 
Mudgett,  34  Am.  Dec  156;  and  more  directly  in  point,  see  FaUs  v.  Carpenter, 
28"  Id.  592. 

The  principal  case  is  cited  in  Crump  v.  McKay,  8  Jones  L.  34,  a^ 
showing  the  distinction  between  actions  ex  contractu,  ex  delicto,  and  tort 
arising  ex  contractu,  where  there  is  non-joinder  of  parties  plaintiff,  and  how 
taken  advantage  of  by  defendant;  and  as  to  the  last-mentioned  action,  the 
main  case  is  cited  in  Ashe  v.  Gray,  88  N.  C.  191,  to  the  point  that  in  such 
action  defendant  may  take  advantage  of  the  non-joinder  of  plaintiffs  on  all  or 
any  of  the  grounds  afforded  him  in  actions  ex  contractu  for  this  cause. 


Fbeeman  v.  Bridger. 

[4  JosEs's  Law,  1.] 

Timber  Sold  to  Infant  to  be  Used  in  Building  Housb  is  not  >ibces- 
SARY  for  which  the  infant  can  be  bound. 

Infant  cannot  Bind  Himself  for  Necessaries  when  LrviNa  with 
Parent  or  Guardian,  unless  it  is  shown  that  the  parent  or  gnardiaji 
was  unable  or  unwilling  to  furnish  him  with  necessaries. 

Assumpsit,  begun  by  attachment,  for  timber  furnished  an  in- 
fant. Verdict  and  judgment  for  plaintijQf;  defendant  appealed. 
The  opinion  states  tiie  facts. 
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Winston,  jun.,  for  the  plaictiff. 

The  defendant  was  not  represented  by  counsel. 

By  Court,  Pbabson,  J.  An  infant  is  presumed  not  to  have 
sufficient  discretion  to  enable  him  to  transact  business  and  make 
contracts.  So  the  general  rule  is,  that  the  contract  of  an  infant 
is  not  binding  on  him.  The  exception  is,  that  an  infant  is  bound 
to  paj  for  goods  sold  and  delivered  to  him,  provided  they  are 
necessary  for  his  support.  This  is  put  on  the  ground  that  unless 
an  infant  can  get  credit  for  **  necessaries  "  **  he  may  starve; "  or, 
as  it  is  expressed  in  some  of  the  cases,  *'  an  infant  must  live  as 
well  as  a  man;  therefore,  the  law  gives  a  reasonable  place  to  those 
who  furnish  him  with  necessaries  ad  victum  el  vestUum,  i,  e,,  for 
victuals  and  clothes."  Lord  Coke  says:  ''  It  is  agreed  by  all  the 
books  that  an  infant  may  bind  himself  to  pay  for  his  necessary 
meat,  drink,  apparel,  physic,  and  such  other  necessaries:"  Co. 
Lit.  172  a.  "  These  last  words  embrace  boarding;  for  shelter  is 
as  necessary  as  food  and  clothing.  They  have  also  been  extended 
8o  as  to  embrace  schooling,  and  nursing  (as  well  as  physic)  while 
sick.  In  regard  to  the  quality  of  the  clothes  and  the  kind  of 
food,  etc.,  a  restriction  is  added  that  it  must  appear  that  the 
articles  were  suitable  to  the  infant's  degree  and  estate.  This 
is  familiar  learning,  but  in  making  the  application,  it  is  proper 
to  bear  in  mind  the  principle  upon  which  the  exception  is  made. 
His  honor  was  of  opinion  that  a  contract  for  fifty-five  dollars' 
worth  of  timber,  for  the  purpose  of  building  a  house,  made  by 
the  defendant  while  an  infant  living  with  his  mother,  fell  within 
the  exception,  inasmuch  as  the  timber  was  used  for  building  a 
house  on  the  infant's  land  *'  suitable  to  his  estate  and  station  in 
society,"  and  **  such  as  are  usually  occupied  by  prudent,  econom- 
ical young  men  just  setting  out  in  life  with  estates  like  the  de- 
fendant's;" it  also  appearing  that  he  had  married,  and  was  living 
in  the  house  with  his  wife  and  child  at  the  time  of  the  trial. 

We  agree  that  if  an  infant  marries,  the  principle  of  the  excep- 
tion extends  to  his  wife  and  child.  They  are  to  be  furnished 
with  necessary  food  and  clothing,  for  there  is  no  more  reason 
why  they  should  "starve"  than  the  infant  himself;  but  in  re- 
gard to  the  timber  and  the  necessity  for  building  a  house,  we 
differ  from  his  honor. 

The  plaintiff's  counsel  was  unable  to  cite  any  authority,  or 
even  a  dictum,  in  support  of  his  honor's  opinion,  and  it  is  man- 
ifestly against  the  reason  of  the  thing.  If  the  infant  is  bound  to 
pay  for  the  timber,  he  must  pay  for  the  nails,  glass,  etc.,  the 
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wages  of  tbe  work:nan;  in  other  words,  for  the  whole  house;  and 
if  this  be  so,  on  tbe  ground  that  it  is'^necessarj  for  him  to  have 
a  house  to  live  in,  it  follows  that  he  must  pay  for  a  horse,  a 
wagon,  a  plow,  etc.,  because  such  things  are  necessary  to 
enable  him  to  cultivate  his  land;  then  would  follow  a  few  cattle 
and  hogs;  so  the  result  would  be  to  make  the  exception  broader 
than  the  general  rule,  and  take  from  infants  that  protection  which 
the  law  considers  thej  stand  in  need  of  by  reason  of  their  want 
of  discretion. 

There  is  another  fact  set  forth  in  the  case  which  makes  the 
decision  erroneous,  not  only  in  respect  to  the  timber,  but  in  re- 
spect to  the  fourteen  dollars'  worth  of  articles  admitted  to  be 
necessaries,  if  the  defendant's  counsel  had  insisted  upon  the 
objection  as  to  them.  The  defendant,  at  the  time  the  articles 
were  contracted  for,  had  a  guardian. 

While  an  infant  lives  with  a  parent  he  cannot  bind  himself 
even  for  necessaries,  unless  it  be  proved  that  the  parent  was  un- 
able or  unwilling  to  furnish  the  child  with  such  clothes,  etc.,  as 
the  parent  considers  necessary,  ''for  no  man  shall  take  upon 
himself  to  dictate  to  a  parent  what  clothing  the  child  shall  wear, 
at  what  time  they  shall  be  purchased,  or  of  whom: "  Bainbridge 
V.  Pickering,  2  W.  Black.  1325. 

''  Guardians  for  infants  are  presumed  to  furnish  all  necessa- 
ries, and  a  stranger  who  furnishes  board,  or  anything  else,  must, 
except  under  peculiar  circumstances,  take  care  to  contract  with 
the  guardian:"  State  v.  Cook,  12  Ired.  L.  67;  Husseyx.  Houndlree, 
Bush.  L.  110;  Eyman  v.  Cain,  3  Jones  L.  Ill;  Richardson  v. 
Strong,  13  Ired.  L.  106  [55  Am.  Dec.  430];  Downey  v.  Bullock,  7 
Ired.  Eq.  102.  These  cases  settle  the  rule  that  where  there  is 
a  guardian  the  replication  *'  for  necessaries  "  does  not  avoid  the 
pica  of  "infancy;"  because  the  fact  of  there  being  a  guardian, 
whose  duly  it  is  to  furnish  all  necessaries  for  the  support  of  the 
ward,  shows  that  it  was  not  necessary  for  the  infant  to  contract. 
To  allow  him  to  do  so  would  defeat  the  provision  which  forbids 
guardians  to  exceed  the  income  of  their  wards,  and  in  fact  would 
put  the  ward  beyond  the  control  of  his  guardian.  It  is  stated 
in  this  case  that  the  guardian  assumed  no  control  over  the  de- 
fendant. That  does  not  prove  that  it  was  not  his  duty  to  do  so. 
But  if  an  infant  may  contract  for  timber,  build  houses,  and 
stock  his  faim  with  horses,  cattle,  etc.,  it  is  idle  to  talk  about 
the  control  of  his  guardian.  The  fate  of  this  defendant  (for  we 
see  from  the  record  that  this  action  was  commenced  against  him 
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by  attachment,  as  an  absconding  debtor)  proves  the  wisdom  of 
the  law,  and  the  need  infants  hav^  of  its  protection. 
Venire  de  novo,  

College  Education  and  Horse  or  Horses  are  not  Keobssaribs:  Mid- 
dlebury  College  v.  Chandler,  42  Am.  Dec.  537,  and  cases  in  note  5d9;  Bain- 
water  v.  Durham,  10  Id.  637. 

Infant  under  Care  of  Parent  or  Guardian  able  and  willing  to  furnish 
him  actual  necessaries  can  make  no  binding  contract  therefor  without  the 
parent's  or  guardian's  consent:  Kline  v.  UAmoreux,  22  Am.  Dec  652,  and 
note  654,  unless  the  guardian  refuse  to  supply  the  ward  with  necessaries,  and 
upon  such  refusal  the  ward  may  purchase  them,  and  bind  himself  therefor: 
Callv.  H'ard,  39  Id.  64,  note  65. 

The  principal  case  is  cited  to  the  point  contained  in  the  first  section  of 
syllabus,  wipm,  in  Turner  v.  OaUher,  83  N.  C.  362;  StaU  v.  Howard,  88  Id. 
652.  It  is  again  cited  to  the  point  contained  in  the  last  subdivision  of  sylla- 
bus, supra,  in  Fesaenden  ▼.  Joius,  7  Jones  L.  15. 


Gbeek  v.  Kobnegay. 

[4  Jones's  Law,  66.] 

It  is  Sufficient  Deuyxry  of  Deed  of  Trust  if  Dbauqhtsiian  Informs 
Bargainee  of  its  existence,  and  he  consents  to  act  as  trustee  under  it. 

DxsD  OF  Trust  not  Intended  .\8  Security  for  Money  is  not  void  as  to 
creditors  and  purchasers  if  not  proved  and  registered  within  six  months 
from  the  time  of  its  execution. 

SuBSF^UENT  Purchaser  of  Personal  Chattel  cannot  set  aside  prior  con- 
veyance to  another's  intestate  on  the  ground  of  fraud. 

Creditor  can  Take  Advantage  of  Voluntary  and  Fraudulent  Deed 
OF  Trust  only  by  reducing  his  debt  to  judgment  and  seizing  the  prop- 
erty under  execution. 

Administrators  Suing  to  Recover  Property  of  their  Intestate  must 
bring  Action  in  his  Name,  though  he  was  a  lunatic  at  the  time  that 
the  cause  of  action  accrued. 

Detihue  for  a  slave  which  plaintiffs  claim  by  virtue  of  a  deed 
of  trust  executed  by  one  Roberts  to  John  A.  Green,  plaintiffs' 
intestate.  The  trust  expressed  in  the  deed^  the  consideratioti 
of  which  was  one  dollar,  was  for  the  sole  and  separate  use  of 
the  wife  of  Boberts  during  her  life,  and  at  her  death  to  be  re- 
conveyed  to  him.  The  subscribing  witness  swore  that  he  drew, 
at  the  request  of  Boberts,  the  aforesaid  deed,  and  another  by 
which  Boberts  conveyed  a  house  and  lot  to  a  trustee  for  the 
benefit  of  his  wife;  that  the  deed  for  the  slave  had  never  beea 
out  of  his  possession  except  when  being  registered;  and  that  it 
had  never  been  in  said  Green's  possession,  but  that  he  made 
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known  the  transaction  to  Green  some  days  after  its  execution, 
when  Green  agreed  to  act  as  trustee  and  authorized  witness  to 
act  in  securing  the  possession  of  the  slave.  Witness  demanded 
the  slave  of  defendant,  was  refused  delivery,  and  thereupon 
brought  this  suit.  Witness  proved  that  Green,  after  the  execu- 
tion of  the  deed,  was  insane;  that  he  died  in  an  insane  asylum; 
and  that  before  the  bringing  of  this  suit  he  had  occasional 
attacks  of  insanity.  Kornegay  offered  in  evidence  a  deed  from 
said  Roberts  of  hire  of  the  slave,  which  deed  was  registered 
within  a  month  from  its  execution.  He  also  proved  that  he 
paid  in  money  the  full  purchase  price  of  the  slave.  There  was 
evidence  tending  to  prove  that  the  deed  from  Roberts  to  Green 
was  voluntary  and  fraudulent,  and  it  was  proved  that  Green  had 
never  seen  the  deed  which  Roberts  made  to  him,  and  that  he 
had  said  that  he  would  not  act  as  trustee,  and  that  he  would 
not  sue  for  the  slave.  The  defendant  contended  for  the  four 
points  in  the  following  opinion,  all  of  which  were  decided 
adversely  to  him.  The  jury  returned  a  verdict  for  plaintiff; 
judgment  accordingly.     Defendant  appealed. 

BryaUy  for  the  plaintiffs. 

W,  A.  Wright,  for  the  defendant. 

By  Court,  Battle,  J.  Neither  of  the  objections  urged  against 
the  right  of  the  plaintiffs  to  recover  the  slave  in  question  is  of 
sufficient  force  to  prevent  it. 

1.  The  deed  was  undoubtedly  delivered,  if  not  before,  as  soon 
as  the  draughtsman  informed  the  bargainee  of  it,  and  he  had  con- 
sented to  act  under  it  as  trustee  for  the  feme  covert:  McLean  v. 
Nelson,  1  Jones  L.  396. 

2.  The  second  objection  has  been  properly  abandoned  here. 
The  deed  in  question  was  not  intended  as  a  security  for  money, 
and  is  not,  therefore,  one  of  those  deeds  in  trust  which  must  be 
proved  and  registered  within  six  months  or  be  void  as  to  cred- 
itors and  purchasers. 

3.  Tbe  recent  case  of  Long  v.  Wright,  3  Jones  L.  290,  shows 
that  the  defendant,  as  the  subsequent  purchaser  of  a  personal 
chattel,  could  not  set  aside  the  prior  conveyance  to  the  plain tiffis' 
intestate.  The  case  of  WUlifurd  v.  Conner,  1  Dev.  L.  879,  is 
equally  in  point  to  show  that  as  a  creditor  the  defendant  could 
take  advantage  of  the  deed  to  the  intestate  being  voluntary  and 
fraudulent  only  by  reducing  his  debt  to  a  judgment  and  seizing 
the  property  under  an  execution. 

4.  The  action  was  properly  brought  in  the  name  of  John  A. 


Dec  1856.]  Davis  v.  Burnett.  263 

Green,  the  plaintiffs'  intestate,  though  he  T^ere  a  lunatic  at  the 
time:  Brooks  v.  Brooks,  3  Ired.  L.  389.  We  are  aware  that  ik  is 
said  in  Stock  on  Non  Compotes,  211,  that  in  England  the  com- 
mittee of  a  lunatic's  estate  "  can  neither  bring  nor  defend 
actions  or  suits  on  behalf  of  the  non  compos  mentis  without  pre- 
viously obtaining  the  permission  of  the  court  to  do  so."  See 
Largeni  y.  Berry,  3  Jones  L.  531.  How  the  objection  is  to  be 
made,  or  whether  it  can  be  made  at  all,  by  the  other  party  on 
the  trial,  it  is  unnecessary  for  us  to  inquire.  Here  the  plaintiff 
died,  and  his  administrators  are  made  parties,  and  they  can 
undoubtedly  recover  any  property  to  which  their  intestate  was 
legally  entitled,  and  which  is  unlawfully  detained  from  them. 

There  is  no  error,  and  the  judgment  must  be  afSrmed. 

Judgment  affirmed 

Dklivebt  of  Deed,  What  CoNSTiruTES.— -Actual  delivery  into  haBcU  of 
grantee  not  necessary  in  order  to  clothe  him  with  the  legal  title:  ShifUy  v. 
Ayrt»n  45  Am.  Dec.  546;  Lady  Superior  v.  McNctmara,  49  Id.  184.  Assent 
of  grantee  a  saiticient  delivery:  Boody  v.  Davis,  51  Id.  210;  Hoffman  v. 
Mackail,  64  Id.  637,  and  citations  in  notes  to  these  cases. 

SlTBSEQUENT    PUBCHASEK  WTTH    NOTICB    OF     PkIOR    Ck>NVETANCB    Cannot 

avoid  it,  under  the  statute  to  prevent  frauds  and  fraudulent  conveyances,  on 
the  ground  that  it  was  intended  to  defraud  creditors:  Fowler  v.  Sloneum,  62 
Am.  Dec.  490,  and  note  506. 

Creditor,  in  Order  to  Reach  Property  Conveyed  by  Fraudulent 
Deed  op  Trust  void  as  to  him,  must  get  poesession  of  the  property  by  obtain- 
ing judgment,  and  having  it  seised  under  execution:  Orimsleyv,  Hooker ,  ante, 
p.  227,  citing  the  principal  case;  and  see  also  note  thereto  collecting  prior 
cases.  The  principal  case  is  cited  to  this  point  in  Moore  v.  Bagland,  74  N. 
C.  347;  and  in  Bynum  v.  Miller,  86  Id.  564,  it  is  cited  to  this  and  the  point 
immediately  preceding  it,  mjira. 

Whew  Administrator  must  Sue  in  his  Own  Name:  Sasscer  v.  Walker's 
Ea^re,  25  Am.  Dec  272,  and  cases  collected  in  note  thereto. 


Davis  v.  Burnett. 

[4  JoKKs'i  Law,  71.] 

Acceptance  by  Two  Joint  Owners  of  Personal  Property  of  their 
Share  of  Proceeds  of  Sale  is  sufficient  to  constitute  third  joint 
owner  agent  to  sell. 

Agent  to  Sell  Personal  Property  has  Power  to  Bind  his  Principal 
by  warranty  of  soundness. 

Agent  is  not  Personally  Liable  Who  at  Time  of  Making  Contract 
Discloses  his  Principal;  but  where  he  binds  himself,  he  is  answerable, 
and  if  made  to  suffer  in  damages  arising  out  of  the  contract,  he  is  entitled 
to  compensation  from  his  principaL 
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Assumpsit.  Judgment  for  plaintiff.  Defendant  appealed. 
The  opinion  states  the  facts. 

DonneUy  for  the  plaintiff. 

Winston,  jun.y  and  Rodman y  for  the  defendant. 

By  Court,  Nash,  C.  J.  Three  questions  present  themselves  in 
this  case:  1.  Was  the  plaintiff  the  agent  of  the  defendant  in 
selling  his  portion  of  the  corn  ?  2.  Had  he  the  power  to  war- 
rant the  soundness  of  the  com,  and  thereby  bind  the  defend- 
ant? 3.  Can  he  maintain  the  action  upon  either  of  the  counts 
in  his  declaration? 

As  to  the  first:  the  plaintiff  and  defendant  and  one  Taylor 
were  the  joint  owners  of  a  parcel  of  corn  lying  in  bulk  in  a  crib, 
each  owning  one  third.  The  plaintiff  sold  the  whole  to  one 
Clements  at  two  dollars  per  barrel,  to  be  deliyered  on  board  of 
a  vessel,  when  called  for,  in  good  merchantable  order.  Clem- 
ents ^subsequently  informed  the  defendant  that  he  had  pur- 
chased the  corn  at  the  price  stated,  but  did  not  inform  him  of 
any  other  terms.  The  defendant  replied,  '*It  is  right."  Clem- 
ents subsequently  paid  the  plaintiff  his  one  third  of  the  price 
of  the  corn,  and  the  defendant  his  third.  These  facts  suffi- 
ciently show  that  Davis  was  the  agent  of  the  defendant  to  do 
this  particular  thing — that  is,  to  sell  his  portion  of  the  corn, 
unrestricted  by  any  special  instructions. 

2.  An  agent  to  sell  personal  property  has,  by  law,  power  to  bind 
his  principal  by  a  warranty  of  soundness:  Brown  on  Actions,  174; 
Paley  on  Agency,  210.  The  employment  gave  the  power:  Eel" 
year  v.  Hawke,  5  Esp.  N.  P.  Cas.  75;  Hunter  v.  Jameson,  6  Ired. 
L.  252.  The  contract  between  plaintiff  and  Clements  was  for 
the  com  to  be  delivered  on  board  of  the  vessel,  when  called  for, 
in  good  merchantable  order.  This  contract  was  in  writing,  and 
signed  by  the  plaintiff  alone.  When  Waldo  &  YarreU,  who 
had  purchased  from  Clements  his  contract,  applied  for  the  com, 
they  refused  to  receive  it,  upon  the  ground  tibat  it  was  not  such 
an  article  as  they  had  bargained  for,  not  being  in  good  mer- 
chantable order,  unless  the  plaintiff  would  make  it  merchant- 
able in  Norfolk.  This  he  agreed  to  do.  At  Norfolk  it  was 
shown  th&t  the  com  was  not  merchantable,  and  the  plaintiff 
paid  to  Waldo  &  YarreU  the  difference  between  the  com  as  it 
was  and  what  it  was  agreed  it  should  be.  Was  the  defendant 
bound  by  the  contract  he  made  with  the  purchaser?  The  au- 
thorities above  cited  show  that  he  was,  to  the  amount  of  his  in- 
terest in  the  com.     On  this  point  our  attention  was  called  to 
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the  cases  of  Meadows  v.  8mUk^  12  Id.  18;  McCall  v.  Clayton ^ 
Busb.  L.  422.  Both  these  cases  differ  materially  from  this. 
In  neither  of  these  did  the  agent  have  any  interest  in  the  sub- 
ject-matter of  the  agency.  In  the  first,  the  contract  was  made 
for  the  building  of  a  flat  for  Smith,  the  defendant.  In  the 
other,  the  note  or  due-bill,  the  foundation  of  the  action,  was 
signed  George  Clayton,  "agent  for  Davidson's  River  Naviga- 
tion Company."  In  both  these  cases  the  court  say  that  by  their 
respective  contracts,  the  agents  were  not  bound,  but  that  their 
respective  principals  were,  and  that  their  payments  were  ofH- 
cious  acts,  and  they  could  not  recover  from  their  respective  de- 
fendants the  money  so  paid  without  their  request.  Can  the 
money  paid  by  the  plaintiff  be  considered  officious?  The  com 
sold  was  the  joint  property  of  the  plaintiff  and  of  the  defend- 
ant and  Taylor,  lying  in  bulk,  undivided;  and  the  plaintiff  was 
the  agent  of  the  two  latter  to  sell  their  shares,  and  the  whole 
Vas  sold  as  sound.  When  it  was  ascertained  that  the  com  was 
Bot  merchantable,  the  purchasers  might  have  refused  to  receive 
it,  and  were  induced  to  do  so  only  on  the  condition  that  the 
plaintiff  would  guarantee  its  merchantable  quality  at  Noi*folk. 
This  he  did.  As  to  his  third,  he  acted  for  himself;  as  to  the 
other  two  thirds,  as  the  agent  of  the  defendant  and  Taylor. 
But  the  contract  was  one.  He  cotdd  not  guarantee  his  third 
-without  guaranteeing  the  whole,  for  the  com  was  undivided. 
By  his  contract  he  bound  himself  for  the  whole,  and  was  an- 
swerable for  the  whole.  Although  the  purchasers  knew  that 
two  thirds  of  the  corn  belonged  to  Burnett  and  Taylor,  they 
also  knew  that  one  third  belonged  to  the  plaintiff. 

It  is  in  general  true,  that  where  an  agent,  at  the  time  of 
making  a  contract,  discloses  his  principal,  he  is, not  personally 
answerable;  but  where  he  binds  himself,  he  is  answerable;  and 
if  made  to  suffer  in  damages  arising  out  of  the  contract,. he  is 
entiied  to  compensation  from  his  principal:  Hunter  v.  Jameson ^ 
6  Ired.  L.  252. 

We  are  of  opinion,  for  the  reasons  above  stated,  that  the 
plaintiff  can  maintain  his  action. 

Judgment  affirmed. 

BEOxnrnTO  Consideration,  when  not  Eatipication  ov  Agent's  Acts: 
Pcu  tte.  Nav.  Co.  v.  Dandridge,  29  Am.  Dec  543;  and  rati6catioD  of  agent's 
act  will  have  the  tame  effect  as  an  original  authority:  CUaland  v.  Walker,  46 
Id.  238;  PlanUrs*  Bank  v.  Sharp,  43  Id.  470;  DetipatcJi  Line  v.  BeUamy  Mfg, 
Co,,  37  Id.  203;  UcMahan  v.  AIcMahan,  53  Id.  481,  and  notes  to  cases  col- 
lecting prior  citations. 
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Agent  Binds  his  Principal  by  his  Acts  within  the  ordioaiy  scope  of 
his  authority,  unless  specifically  limited  and  restricted:  Jeffrey  v.  Btgelotr,  28 
Am.  Dec.  47G:  McClure  v.  Richardson,  33  Id.  105;  Chouieattx  v.  Leech,  57  Id. 
602,  and  citations  in  notes  to  these  cases. 


Neal  v.  Wilcox. 

(4  JoiTKs'i  Law,  146.] 

In  Action  on  Cask  on  "  Custom  of  thb  Land,"  Innkezpebs  ake  Treated 

AS  Insu&ebs,  and  are  liable  without  proof  of  negligence  for  the  loss  of 

goods  or  animals  left  in  their  charge  by  guests. 
Action  on  Case  on  Custom  is  Restricted  to  Gitests,  as  Disttnouished 

FROM  Boarders  who  sojourn  at  an  inn  on  special  contract. 
In  Action  on  Case  on  Custom,  Liability  of  Innkeepers  is  Restricted 

TO  Such  Goods  or  Animals  as  the  guest  has  with  him  for  the  purposes 

of  the  journey. 

Case  for  the  loss  of  a  mule.  Plaintiff  were  engaged  in  the 
business  of  buying  and  selling  horses  and  mules,  and  defendant 
was  the  keeper  of  a  tayem.  Neal,  one  of  the  plaintiffs,  was 
boarding  at  defendant's  tavern*  A  drove  of  mules  belonging  to 
plaintiffs  were  put  in  a  field  adjoining  defendant's  stable-lot,  but 
were  fed  by  plaintiffs,  assisted  by  defendant's  servants.  Neal 
being  temporarily  absent,  defendant's  boy  undertook  to  take  the 
mule  in  controversy  to  water,  when  he  broke  away  from  the  boy 
and  was  lost.  It  was  not  shown  at  the  trial  that  proper  dili* 
gence  had  not  been  used  to  recover  the  mule.  The  court 
charged  the  jury  that  if  they  believed  from  the  foregoing  facts 
that  Wilcox  held  himself  out  as  an  innkeeper,  that  Neal  was  his 
guest,  and  that  the  mule  at  the  time  was  in  his  keeping,  and 
escaped,  Wilcox  was  liable  for  the  loss;  but  if  they  believed  that 
Neal  was  a  boarder,  was  himself  the  keeper  of  the  mule,  and 
only  had  the  privilege  of  Wilcox's  lot,  then  he,  Wilcox,  was  not 
liable.  Verdict  for  defendant;  judgment  accordingly.  Plain* 
tiffs  appealed. 

Donnelly  for  the  plaintiff. 

No  counsel  appeared  for  the  defendant. 

By  Court,  Pearson,  J.  This  is  an  action  on  the  ease,  on  the 
*'  custom  of  the  land,"  against  the  defendant  as  an  innkeeper, 
for  the  loss  of  a  mule.  In  this  action,  on  the  ground  of  public 
policy,  common  carriers  and  innkeepers  are  treated  as  insurers, 
and  are  liable,  except ''  for  the  acts  of  Grod  and  the  enemies  of 
the  state,"  without  proof  of  negligence.    In  which  respect  it 
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differs  from  an  ordinary  action  on  the  case  a^inst  a  bailee.  In 
our  case,  there  being  do  proof  of  negligence,  the  plaintiff  prop- 
erly declared  ''on  the  custom."  If  he  could  have  made  this 
proof,  it  would  have  been  most  proper  to  declare  on  the  special 
case;  for  a  recovery  iD  that  action  may  be  made  against  an  inn- 
keeper who  is  guilty  of  negligence,  in  many  instances,  where 
he  would  not  be  liable  in  ''  case  **  on  the  custom;  for  instance, 
one  takes  boarding  at  an  inn  on  a  special  contract;  his  goods 
are  lost,  the  innkeeper  is  not  liable  *'  on  the  custom,"  but  is 
liable  in  a  special  action  on  the  case,  if  negligence  be  proved. 
So  if  one  leave  a  trunk  or  carriage  to  be  kept  by  an  innkeeper, 
or  if  one  deliver  a  flock  of  sheep,  or  a  drove  of  mules,  or  horses, 
to  an  innkeeper  to  be  pastured,  he  is  only  liable  as  bailee  on 
proof  of  negligence. 

The  ground  of  public  policy  on  which  an  action  on  the  case 
"on  the  custom"  is  given  against  innkeepers  is,  that  persons 
who  are  traveling  through  the  country  are  under  a  necessity  of 
putting  up  at  inns  for  entertainment — transevntes  causa  hospi- 
tandi  (from  which  last  word  they  are  called  "  guests  "),  without 
knowing  anything  about  the  character  of  the  house;  for  which 
reason  the  law  gives  an  assurance  of  the  safety  of  their  prop- 
erty; that  is,  the  goods  and  animals  {bona  et  cataUa)  which  they 
have  with  them  for  the  purposes  of  their  journey. 

The  reason  restricts  this  action  to  guests  as  distinguished 
from  boarders,  who  sojourn  at  an  inn  on  a  special  contract:  3 
Bac.  Abr.  666,  tit.  Inns.  It  is  sometimes  difficult  to  draw  the 
line  between  guests  and  boarders.  They  frequently  run  into 
each  other  like  light  and  shade.  So  the  line  between  a  com- 
mon carrier  and  a  bailee  to  carry  is  sometimes  scarcely  per- 
ceptible; but  the  law  makes  the  distinction,  and  it  is  the  prov- 
ince of  the  judge  to  draw  the  line.  A  transient  customer  at  an 
inn,  although  he  be  not  a  traveler  or  stranger,  is  considered  as 
a  guest;  a  lodger,  who  sojourns  at  an  inn,  and  takes  a  room  for 
a  specified  time,  and  pays  for  his  lodging  on  a  special  agree- 
ment, as  by  the  month  or  week,  is  a  boarder:  BenneU  v.  Mellor, 
6  T.  R.  273. 

So  the  reason  restricts  the  action  to  one  who  comes  for  enter- 
tainment— causa  hnHpUandi.  If  one  peddling  merchandise  puts 
up  at  an  inn,  and  besides  his  sleeping  apartment  takes  a  sep- 
arate room  in  which  to  show  and  sell  articles — clocks  and 
watches,  for  instance — these  articles  are  not  within  the  protec- 
tion of  the  rule:  Jburgexs  v.  ClemenLH,  4  Mau.  &  Sel.  306.  So  if 
one  having  a  drove  of  horses  or  hogs  to  sell  puts  up  at  an  inn. 
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and  besides  entertainment  for  himself  procures  from  the  land* 
lord  a  lot  in  which  to  keep  his  animals  for  the  purpose  of  show* 
ing  and  selling  them,  they  are  not  specially  protected;  and  it 
makes  no  difference  whether  by  the  agreement  the  landlord  has 
them  fed,  or  whether  the  drover  buys  provender  of  the  land- 
lord or  a  third  person,  and  feeds  them  himself;  for,  as  Lord 
Ellenborough  says  in  the  above  case,  ''an  innkeeper  is  not 
bound  by  law  to  find  show-rooms  for  his  guests,  but  only  con- 
venient lodging-rooms  and  lodging."  The  rule  is  restricted  to 
such  goods  and  animals  as  the  guest  carries  with  him  for  the 
purposes  of  his  journey.  "A  flock  of  sheep  is  not  compre- 
hended among  the  bona  et  caiaUa  tranaewntiBy  which  an  innkeeper 
is  bound  to  receive  and  protect:  Hawley  v.  Smith,  25  Wend. 
642.  If  such  articles  are  received,  the  innkeeper  is  only  liable 
for  neglect  as  a  bailee.  The  policy  fixing  this  special  liability 
of  innkeepers  is  to  encourage  traveling  and  intercourse  among 
the  citizens,  and  does  not  reach  so  far  as  to  take  in  considera- 
tions of  trade  and  commerce. 

So  the  reason  restricts  the  action  to  the  things  that  are  in  the 
house  and  stables,  infra  hotspUium,  and  does  not  extend  to  a 
horse  that  is  put  to  grass  according  to  an  understanding  be- 
tween the  innkeeper  and  the  guest:  Calye's  Case,  8  Co.  32. 
This  applies  to  horses  and  mules  put  into  a  lot  by  agreement  of 
the  parties. 

From  these  principles,  it  is  clear  that  the  plaintiffs  have  no 
right  to  complain  of  his  honor's  charge.  The  defendant  had  a 
right  to  expect  him  to  be  more  specific  in  respect  to  the  distinc- 
tion between  a  guest  and  a  boarder — ^what  things  are  within  the 
protection  of  the  rule,  and  what  are  left  to  the  liability  of  an 
ordinary  bailee,  and  what  place  is  within  the  inn — infra  hospi^ 
Hum. 

Upon  all  these  points,  according  to  the  facts  found  by  the 
jury,  the  defendant  was  entitled  to  a  verdict.  Any  one  of  them 
was  sufficient  for  his  purpose.     There  is  no  error. 

Judgment  affirmed.  

Innkeeper,  Like  Coiimon  Carrier,  is  Insurer  of  Property  of  Guest 
committed  to  his  care,  but  this  liability  extends  only  to  things  properly  pertain- 
ing to  the  guest  in  that  relation:  McUeer  v.  Broum,  62  Am.  Dec.  303,  and  all 
prior  cases  relating  to  liability  of  innkeepers  collected  in  note  thereto  312. 

Loss  OF  Property  of  Guest  while  in  Charge  of  Innkeeper  is  sufficient 
prima  facie  to  charge  the  latter  with  negligence:  Hill  ▼.  Ovoen,  35  Am.  Dec 
124;  KiHeii  v.  Hildebrand,  48  Id.  416;  McDamels  v.  Hobinson,  62  Id.  574; 
Johnson  y,  Richardson,  63  Id.  309,  and  notes  to  these  cases  collecting  all  prior 
cases. 
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^EWLIN   V.    OSBORNK 

(4  JoHsa's  Law,  1S7.] 

Delivzrt  or  Debd  is  Final  Act  or  its  Execution. 

Date  of  Deed  Proved  to  have  been  Dbuverbd  at  Saicx  Time  is  Prima. 
Facie  Proof  that  It  was  Execcjted  on  That  Day;  but  when  rebutted, 
its  execution  must  be  referred  to  the  time  when  it  is  proved  that  the 
grantor  parted  with  the  possession  for  the  purpose  of  giving  effect  to  it. 

Aoknowledomekt  of  Deed  for  Purpose  of  Registration  is  Delivery. 

Declarations  of  Grantor  Anterior  to  Delivery  of  Deed  are  Evidence 
against  Him  and  those  claiming  under  him. 

Ejeotmxnt  to  try  titie  of  the  land  in  controversy,  which  plain- 
tiflf  claimed  by  virtue  of  judgment,  execution  sale,  and  sheriff's 
deed.  The  date  of  the  sheriff's  deed  was  March,  1849.  Defend- 
ant produced  two  deeds  made  by  Thomas  Davis  to  him, 
conveying  the  same  land,  dated  April,  1845,  said  Davis  being 
the  same  party  from  whom  plaintiff  obtained  the  land  by 
Tirtue  of  judgment,  etc.  Defendant  proved  by  the  subscrib- 
ing witness  to  his  deeds  that  they  were  drawn  by  him,  that 
they  were  signed  and  sealed  by  Davis,  but  that  he,  Davis,  took 
them  away  with  him.  It  was  not  proved  that  they  were  ever  out 
of  the  possession  of  Davis  before  being  probated,  but  they  were 
certified  to  have  been  acknowledged  in  the  county  court  iu  Feb- 
ruary, 1846.  Plaintiff  contended  that  these  deeds  were  fraudu- 
lent and  void  as  against  creditors,  and  made  to  avoid  payment  of 
just  debts;  he  also  offered  to  prove  declarations  made  by  Davis 
in  May,  1845,  to  the  effect  that  Davis  left  one  county  and  went 
into  another  to  avoid  being  sued  for  debt.  Also  other  declara- 
tions tending  to  show  fraud,  and  made  at  the  same  time.  Upon 
objection,  this  evidence  was  ruled  out  by  the  court;  plaintiff  ex- 
cepted. Verdict  for  defendant;  judgment  accordingly.  Plain- 
tiff appealed. 

Graham,  for  the  plaintiff. 

Norwood  and  Bailey,  for  the  defendant. 

By  Court,  Battle,  J.  The  delivery  of  a  deed  is  the  final  act  of 
its  execution.  It  is  that  which  gives  it  force  and  effect,  and 
without  which  it  is  a  nullity.  When  a  deed  is  said  to  be  exe- 
cuted, the  meaning  is,  that  with  all  the  other  requisites  it  has 
been  delivered  by  the  one  party  to  or  for  the  other.  The  date 
of  a  deed  which  is  proved  to  have  been  delivered  at  the  same  time 
ia  prima  facie  evidence  that  it  was  executed  on  that  day:  Lyerly  v. 
Wheeli^y  12  Ired.  L.  290.  This  evidence  may  be  rebutted  by 
proof  that  it  was  not  delivered  on  that  day,  and  its  execution 
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must  then  be  referred  to  the  time  when  the  testimony  shows 
that  the  grantor  parted  with  the  possession  for  the  purpose  of 
giving  effect  to  it,  and  in  such  a  manner  as  to  deprive  him  of  the 
right  to  recall  it:  Baldwin  v.  MauUsby,  5  Ired.  L.  505;  Boe  v. 
Lovick,  8  Ired.  Eq.  88;  Kirk  t.  Turner,  1  Dev.  Eq.  14.  In  the 
case  before  us,  the  testimony  of  one  of  the  subscribing  witnesses 
shows  clearly  that  the  deed  from  Davis  to  the  defendant  was  not 
delivered  to  the  grantee,  or  to  any  person  for  him,  at  the  time 
when  it  was  signed,  sealed,  and  attested;  and  there  is  no  proof 
that  it  was  ever  afterwards  out  of  the  possession  of  Davis  until  he 
acknowledged  it  in  the  county  court  for  the  purpose  of  having 
it  registered.  That  act  was  a  delivery:  Snider  v.  Lackenour,  2 
Ired.  Eq.  360  [38  Am.  Dec.  685],  but  it  was  a  delivery  making 
the  instrument  operative  as  a  deed,  as  in  other  cases,  from  that 
time  only.  The  testimony  of  the  witness  who  was  called  to 
prove  the  declarations  of  Davis  as  to  the  purpose  for  which  he 
left  the  county  of  Orange  and  went  into  Chatham  related  to  a 
time  anterior  to  this,  and  the  declarations  were  therefore  com- 
petent against  him,  and  those  who  claimed  under  him,  and  it 
was  error  in  the  court  to  reject  them.  For  this  error  the  Judg- 
ment must  be  reversed  and  a  venire  de  novo  awarded. 
Judgment  reversed. 

Deed  Takes  Effect  from  its  Deuvebt:  McDotoell  v.  CkamherBt  47  Am. 
Dec.  639,  and  note  640;  Van  Amringe  v.  Morton,  34  Id.  617;  Floyd  v.  Jiicks, 
68  Id.  374. 

Deed  is  Prima  Facie  Presumed  to  have  been  Made  on  Day  of  its 
Date:  Hall  v.  Benner,  21  Am.  Dec.  394,  and  note  404. 

Recording  Deed,  when  Proof  of  Delivery:  Barnes  t.  Batchy  14  Am. 
Dec.  3G9;  Lady  Superior  v.  McNamara,  49  Id.  184;  Boody  v.  Davi%  61  Id. 
210;  Blight  v.  Schick,  Id.  478;  WeUborne  v.  Weaver,  63  Id.  235;  Hoffman  v. 
Machdly  64  Id.  637,  and  notes  to  these  cases. 

Declaration  of  Former  Owner  respecting  his  Interest  are  generally 
admissible  against  those  claiming  under  bim  by  title  subsequent:  Padgett  v. 
Lawrence^  40  Am.  Dec.  232,  and  note  240,  collecting  all  prior  cases;  and  see 
also  Riddle  v.  Dixon,  44  Id.  207,  and  note  210;  Bird  v.  Smith,  34  Id.  4S3,  and 
note  489. 

The  principal  case  is  cited  in  Phillips  v.  Hotiston,  5  Jones  L.  303,  to  the 
point  that  if  the  grantor  or  dnnor  parts  with  the  possession  of  the  deed,  and 
gives  it  to  the  grantee  or  donee,  or  to  any  other  person  for  him,  the  delivery 
is  complete  and  the  title  passes,  but  it  is  otherwise  if  the  grantor  or  donor  re- 
tain any  control  over  the  deed.  It  is  again  cited  in  Pay  v.  Gardner,  82  N.  C. 
147,  and  in  Spivey  v.  JoneSy  Id.  181,  to  the  point  that  grantees  are  estopped 
from  denying  title  in  him  from  whom  they  claim;  still  they  may  show  a  bet- 
ter title  in  themselves  or  in  some  other  person  with  whom  they  can  connect 
themselves.  Levvfter  v.  HUliard,  4  Jones  Eq.  15,  was  a  case  where  it  was 
proved  by  an  attesting  witness  that  he  made  and  attested  the  deed,  and  left 
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it  lying  on  the  table  in  the  presence  of  the  donor  and  donee;  this  case  distin- 
guishes the  main  case  as  being  one  where,  the  bargainee  not  being  present,  the 
subscribing  witness  handed  the  deed  to  the  bargainor,  who  carried  it  away 
with  him. 


Garrabd  v.  Dollab 

[4  JoHXC*!  Law,  175.] 
JUBGMSICT    BT    DSFAULT    PRECLUDES     PaRTY    FROM    USIKQ^  FOR    PCTBPOSK 

OF  Reducing  Damages,  Testimony  which  would  hare  defeated  the  ac- 
tion had  plea  in  bar  been  interposed. 

Judgment  by  Default  Admits  to  be  Tbu9  All  Material  Allegations 
Properly  Set  Forth  in  Declaration. 

Measure  of  Damages  is  CJontract  Price,  with  Interest,  in  Action  by 
Vendor  against  Vendee  for  failure  to  complete  his  contract  for  the 
purchase  of  land,  the  vendor  having  made  and  tendered  a  deed  to  the 
vendee. 

Inquiry  of  damages  upon  a  judgment  by  default.  The  plain- 
tiff offered  the  following  writing  in  evidence:  "  This  certifies 
that  John  W.  Gkurrard  and  William  G.  Dollar,  of  the  county 
and  state  above  named,  have  made  the  following  contract  and 
agreement,  to  vdt:  That  the  said  Dollar  has  purchased  of  the  said 
Grarrard  a  certain  parcel  or  tract  of  land  known  as  Peter's  Cross- 
roads, at  ten  dollars  per  acre,  and  the  line  as  follows  [here  fol- 
lows the  description].  The  said  Dollar  agrees,  when  the  amount 
of  the  land  is  ascertained,  to  execute  to  the  said  Garrard  his 
bonds  with  approved  security,  divided  into  three  parts  equally, 
and  payable  as  follows:  first  bond  payable  January  1,  1856; 
second  bond  payable  January  1, 1857;  and  the  third  bond  pay- 
able January  1,  1858;  all  bearing  interest  from  date.  The  said 
Garrard  agrees  to  give  said  Dollar  possession  the  first  day  of 
October  next."  The  foregoing  instrument  was  dated  August  31, 
1855,  and  was  under  the  hand  and  seal  of  defendant.  Plaintiff 
proved  that  the  land  was  surveyed  and  the  amount  thereof  ascer- 
tained before  the  bringing  of  this  suit,  also  that  defendant  re- 
fused to  give  his  bonds.  Defendant  offered  to  prove  that  on 
August  31,  1855,  one  Jones  was  the  owner  of  the  land  in  ques- 
tion; that  before  that  time  Jones  had  agreed,  in  writing,  to  con- 
vey it  to  plaintiff  and  to  give  him  a  deed  upon  payment  of  the 
purchase  money.  Plaintiff  objected  to  the  admission  of  this  testi- 
mony, which  objection  being  overruled  and  the  evidence  ad- 
mitted, plaintiff  excepted.  Defendant  proved  by  Jones  that  since 
the  alleged  breach  of  contract  plaintiff  had  paid  him  (Jones)  the 
whole  of  the  purchase  price  of  the  land,  and  that  he  had 
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executed  a  deed  in  fee  for  tbe  land  to  plaintiff.  Plaintiff  then 
offered  to  file  an  escrow  to  defendant  to  be  executed  upon  the 
payment  of  the  purchase  money  for  the  land.  The  following 
special  verdict  was  found  by  the  jury:  "That  the  defendant 
covenanted  with  the  plaintiff  to  give  his  bonds  for  two  hundred 
and  eighty-seven  and  one  fourth  acres  of  land,  at  ten  dollars  i)er 
acre,  and  they  assess  his  damages  at  two  thousand  eight  hundred 
and  seventy-two  dollars  and  fifty  cents,  unless  their  further  find- 
ing, to  wit,  that  at  the  time  of  the  breach  of  the  said  covenant 
the  plaintiff  had  no  title  to  the  land,  but  the  same  was,  and 
continued,  in  Mr.  Jones  until  the  present  term  of  this  court, 
ought,  in  law,  to  be  taken  in  mitigation  of  damages;  and  if  it 
ought  so  to  be  taken,  they  assess  the  plaintiff's  damages  at  six- 
pence.'' Judgment  for  plaintiff  for  sixpence  and  costs.  Plain- 
tiff appealed. 

Norwood,  for  the  plaintiff. 

Turner  and  MilXer,  for  the  defendant. 

By  Court,  Battle,  J.  We  are  clearly  of  opinion  that  the  judg- 
ment by  default  precluded  the  defendant  from  using,  for  the 
purpose  of  reducing  the  damages,  testimony  which  would  have 
defeated  the  action  had  a  plea  in  bar  been  put  in.  A  default 
admits  all  the  material  averments  properly  set  forth  in  the  de- 
claration, and  of  course  everything  essential  to  establish  the 
right  of  the  plaintiff  to  recover.  Any  testimony,  therefore,  tend- 
ing to  prove  that  no  right  of  action  existed,  or  denying  the 
cause  of  action,  is  irrelevant  and  inadmissible:  2  Sell.  Pr.  25; 
De  Gaillon  v.  L'Aigle,  1  Bos.  &  Pul.  358;  East  India  Company  v. 
Glover,  1  Stra.  612;  Foster  v.  Smith,  10  Wend.  377.  In  the 
case  last  cited,  which  was  an  action  of  trespass  for  false  imprison- 
ment, the  principle  upon  which  the  rule  is  founded  is  well  ex- 
plained. **The  evidence,"  says  Nelson,  J.,  in  delivering  the 
opinion  of  the  court,  **  would  have  been  inadmissible  under  the 
general  issue  in  justification,  without  notice  or  special  plea,  were 
it  not  for  the  provisions  of  the  statute  for  the  more  easy  plead- 
ing of  public  ojfficers,  and  those  acting  in  aid  of  them,  and  the 
reasons  given  are  to  prevent  surprise  upon  the  plaintiff  on  the 
trial,  and  to  enable  him  to  meet  the  defendant  upon  equal  terms 
with  respect  to  the  evidence:  1  Ch,  PI.  493.  These  reasons  are 
equally  strong  against  allowing  the  evidence  without  notice,  in 
mitigation  of  damages;  besides  the  inconsistency  of  hearing 
evidence  in  contradiction  of  the  legal  effect  of  the  .record,  which 
is  not  pertinent  to  any  issue  presented  by  it.     If  this  practice 
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were  tolerated,  it  would  enable  defendants  to  have  substantially 
the  benefit  of  a  Justification  in  every  case  in  which  evidence 
could  be  procured  to  establish  it,  without  notice  to  the  plaintiff 
of  such  defense;  for  if  admissible,  and  the  justification  should 
be  proved,  the  least  effect  that  could  reasonably  be  given  to  it 
would  be  to  reduce  the  inquest  to  nominal  damages.  This 
would  be  the  standard  of  damages  in  all  cases  upon  such  proof." 
These  reasons  seem  to  us  to  be  unanswerable  when  applied  to 
the  action  of  trespass,  and  they  are  not  less  cogent  in  their  ap- 
plication to  the  present  action  of  covenant  for  a  breach  of  a 
contract  under  seal.  If  the  testimony  which  would  have  de- 
feated the  action  upon  a  plea  in  bar  be  admitted  in  mitigation 
of  damages  upon  the  defendant's  default,  it  will  give  him  the 
great  advantage  of  repudiating  his  contract  upon  the  payment 
of  nominal  damages,  for  no  second  action  can  be  brought 
upon  it.  But  if  the  defendant  had  pleaded,  and  thereby  given 
the  plaintiff  notice  of  his  ground  of  defense,  the  latter  might 
have  submitted  to  a  judgment  of  nonsuit,  and  afterwards 
brought  another  action  when  he  had  done  what  was  necessary 
on  his  part  to  enable  him  to  sustain  it.  On  an  inquiry  of  dam- 
ages, then,  upon  a  default,  all  the  material  allegations  of  the 
plaintiff's  declaration  are  to  be  considered  as  admitted  by  the 
defendant  to  be  true,  and  the  only  question  will  be,  What  is  the 
rule  of  damages  in  the  particular  case?  If  the  damages  be  in 
their  nature  uncertain,  as  in  many  of  the  forms  of  action  thoy 
vnll  be,  then  the  amount  will  have  to  be  ascertained  by  the 
proofs  which  each  party  may  be  able  to  produce.  If  they  are 
certain,  or  by  computation  capable  of  being  reduced  to  a  cer- 
tainty, then  there  will  be  little  or  no  room  left  for  proof.  In  the 
case  before  us,  the  defendant  covenanted  to  pay  a  certain  price 
per  acre  for  a  tract  of  land,  the  number  of  acres  of  which  was 
to  be  ascertained  by  a  survey.  It  was  so  ascertained,  and  the 
sum  agreed  on  to  be  paid  was  thus  reduced  to  a  certainty. 
That  sum  the  plaintiff  is  entitled  to  recover  as  damages,  unless 
it  be  the  rule  that  a  vendor  of  land,  after  doing  everything  he 
can  towards  ilie  fulfillment  of  his  part  of  the  contract,  can  re- 
cover from  the  defaulting  purchaser  nominal  damages  only. 

This  is  an  important  practical  question,  and  upon  it  the  de- 
cisions of  courts  in  different  countries  do  not  seem  to  be  uni- 
form. In  England,  it  is  said  that  when  the  vendee  refuses  to 
perform  the  measure  of  damages  is  held  to  be  the  difference 
between  the  price  fixed  in  the  contract  and  the  value  at  the  time 
fixed  on  for  the  delivery  of  the  deed;  so  that  if  the  property 

Am.  Dxo.  Vol.  LXVn— 18 


274  Gaurard  v.  Dollar.  [N.  Carolina, 

does  not  fall  in  value  the  vender  can  get  nothing  but  nom- 
inal damages.  Thus  in  the  case  of  Laird  v.  Pirn,  7  Mee.  & 
W.  484,  where  an  eminent  judge,  Baron  Rolfe  (who  is  now  the 
Lord  Chancellor  Cran worth),  had  at  the  trial  restricted  the 
vendor  to  nominal  damages,  the  court  of  exchequer,  on  the 
argument  of  a  rule  to  show  cause  why  the  damages  should  not 
be  increased  to  the  amount  of  the  purchase  money,  said:  **  The 
question  is.  How  much  worse  is  the  plaintiff  by  the  diminution 
in  the  value  of  the  land,  or  the  loss  of  the  purchase  money,  in 
consequence  of  the  non-performance  of  the  contract?  It  is 
clear  he  cannot  have  the  land  and  its  value  too."  There  are, 
indeed,  some  prior  English  cases  which  seem  to  have  held  a  con- 
trary doctrine:  Goodisson  v.  Nunn,  4  T.  B.  761;  Gla^ebrook  y, 
Woodrow,  8  Id.  366.  In  Vermont,  the  rule  as  laid  down  by  the 
court  of  exchequer  was  recognized:  Sawyers  v.  McIiUire,  18  Vt. 
27.  A  different  rule  prevails  in  Maine:  Alna  v.  Flummer,  4 
Greenl.  258;  and  in  New  York:  Shannon  v.  Comstock,  21  Wend. 
457  [34  Am.  Dec.  262 J;  Williams  v.  Field,  stated  shortly  in  a 
note  to  page  192  of  Sedgwick  on  Damages.  Mr.  Sedgwick  says 
that  •  *  the  question  is  evidently  not  free  from  perplexity.  On  the 
one  hand,  it  is  said  that  the  vendor,  by  making  a  tender,  has 
performed  his  contract  so  far  as  it  lies  in  his  power;  that  his 
right  is  complete  to  the  performance  of  the  contract  by  the 
vendee,  and  that  this  performance  is  the  payment  of  the  pur- 
chase money.  But  on  the  other  side,  it  is  replied  with  great 
force,  that  the  recovery  cannot  pass  the  fee  in  the  land;  that 
the  legal  seisin  still  remains  as  at  first;  that  the  vendor  has  not 
parted  with  his  property;  that  if  the  land  has  not  fallen  in 
price  he  has  lost  nothing;  that  the  common  law  gives  damages 
for  none  but  actual  loss;  and  it  is  insisted  that  the  true  meas- 
ure of  damages  in  such  a  case  is  the  difference  between  the 
stipulated  price  and  the  actual  value  at  the  time  of  the  breach, 
or  perhaps  at  the  time  of  the  trial: "  Sedgwick  on  Damages,  191, 
192.  The  author,  in  a  note  to  the  page  last  referred  to,  expresses 
his  preference  for  the  latter  rule,  though  he  admits  that  it  is  dif- 
ferent with  respect  to  the  sale  of  personal  chattels:  See  Id.  281. 
The  counsel  have  not  referred  us  to  any  case  in  our  court 
where  the  rule  has  been  settled.  In  the  absence  of  an  express 
adjudication,  we  feel  at  liberty  to  adopt  the  rule  that  gives  to 
the  vendor  the  contract  price,  with  interest  thereon,  when  he 
shows  he  has  done  all  in  his  power  to  complete  the  contract  on 
Lis  part,  by  making  and  tendering  a  deed  to  the  vendee.  If  a 
court  of  law  cannot  take  into  consideration  the  fact  that  upon 
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tUe  payment  of  the  purchase  money  the  court  of  equity  Vfill 
compel  the  execution  of  a  deed  by  the  vendor,  it  can  enforce  its 
own  salutary  principles,  that  no  person  shall  take  advantage  of 
his  own  wrong;  and  will  thus  prevent  an  unscrupulous  vendee 
from  mocking  his  innocent  vendor,  by  refusing  to  perform  his 
solemn  engagement,  and  submitting  to  a  judgment  for  a  penny 
damages. 

The  judgment  given  in  the  court  below  in  favor  of  the  plain- 
tiff for  sixpence  damages  is  reversed;  and  judgment  will  be 
entered  in  this  court  in  his  favor,  upon  the  special  verdict  for 
two  thousand  eight  hundred  and  seventy-two  dollars  and  fifty 
cents,  and  also  for  costs. 

Judgment  reversed. 

Default  Admits  Caxtsb  of  Action  and  material  and  traversable  aver- 
ments, but  not  the  amount  of  damages:  Wilison  v.  Willaon,  57  Am.  Dec.  320, 
and  prior  cases  collected  in  note  330. 

It  is  Duty  of  Vendor  to  Pbbfabe  Deed  and  have  it  ready  for  delivery 
when  he  demands  the  payment  of  the  purchase  money:  Hardy  v.  AfcKesson, 
7  Jones  L.  571,  citing  the  principal  case;  which  is  again  cited  in  Parker  v. 
Smith,  64  N.  C.  292,  to  the  point  that  judgment  by  default  admits  plaintifiTs 
claim  for  damages  when  the  damages  are  precise,  and  fixed  by  agreement  of 
the  parties.  The  main  case  is  again  cited  in  Lee  v.  Knapp^  90  Id.  178,  to  the 
point  that  in  an  inquiry  of  damages  upon  a  judgment  by  default  nothing  that 
would  have  amounted  to  a  plea  in  bar  can  be  given  in  evidence  to  reduce  the 
damages. 

Measure  of  Damages  against  Vendee  for  Refusing  to  Perform  his 
Contract  for  Purchase  op  Land. — 1.  English  Doctrines. — It  has  been 
said  in  England  that  actions  against  the  vendee  of  land  by  the  vendor  for  re- 
f osal  to  complete  his  contract  stand  on  exactly  the  same  footing  as  actions  for 
not  accepting  goods:  Laird  v.  Pirn,  7  Mee,  &  VV.  478;  Noble  v.  Edwardes^ 
L.  R.  5  Ch.  D.  378.  Hence  it  was  held  that  a  railway  company,  after  giving 
statutory  notice  of  intention  to  take  lands,  is  responsible  for  damage  sustained 
by  the  owner  if  it  fails  to  take  the  necessary  steps  for  assessing  the  compen- 
sation: Morgan  v.  MetropoliUxn  Railujay  Co,,  L.  R.  3  C.  P.  553;  S.  C,  37 
L.  J.,  N.  S.,  C.  P.  265.  In  one  case  the  plaintiff  in  an  action  for  refusal  to 
complete  the  purchase  of  land  seems  to  have  recovered  the  whole  purchase 
money:  Hawkins  v.  Kemp,  3  East,  410.  In  another  case  there  seems  to  have 
been  an  implication  in  favor  of  such  recovery:  Ooodisson  v.  Nunn,  4  T.  R.  761; 
and  in  Olazehrook  v.  Woodrow,  8  Id.  366,  it  was  decided  that  no  action  for  the 
purchase  money  could  be  brought  by  the  vendor  without  averring  that  he  had 
conveyed,  or  tendered  a  conveyance.  But  whatever  doubt  there  may  have 
been  in  the  earlier  cases  of  this  kind,  it  is  now  decided  that  though  the  plaintiff 
or  vendor  is  in  no  fault,  and  has  done  all  his  contract  required  of  him,  it  is  not 
the  correct  rule  to  allow  him  to  have  the  land  and  its  vMue  too.  The  leading 
case  on  this  subject  is  that  of  Laird  y.  Pirn,  7  Mee.  &  W.  473,  in  which  it  was 
said  by  Parke,  B.,  that  the  conveyance  and  the  piyment  are  to  be  contem- 
poraneous acts.  A  tender  of  the  conveyance,  said  he,  is  not  sufficient;  it 
must  be  executed  before  payment  can  be  enforced.  He  illustrated  this  by 
•bowing  that  if  two  men  agree,  one  that  the  other  shall  have  his  horse  on 
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payment  of  ten  pounds  for  him,  no  action  lies  for  the  money  until  the  horse 
be  delivered.  He  admitted  that  an  action  fot*  ^ftmages  could  be  sustained  for 
breach  of  the  contract;  but  denied  that  the  vendor  could  recover  the  purchase 
money  until  after  the  execution  of  the  conveyance.  In  the  same  case,  Parke, 
B.f  said:  ''The  measure  of  damages  in  an  action  of  this  nature  is  the  injury 
sustained  by  the  plaintiff  by  reason  of  the  defendants  not  having  performed 
their  contract.  The  question  is.  How  much  worse  is  the  plaintiff  by  the  dim- 
inution in  the  value  of  the  land,  or  the  loss  of  the  purchase  money,  in  con- 
sequence of  the  non-performance  of  the  contract  ?  It  is  clear  he  cannot  have 
the  land  and  its  value  too." 

It  follows,  therefore,  that  if  plaintiff  is  not  inconvenienced  by  the  loss  of 
the  purchase  money,  or  if  the  property  does  not  fall  in  value,  the  vendor  can 
recover  nothing.  He  cannot  contend  for  the  amount  of  purchase  money 
agreed  on,  with  interest;  but  only  for  damages  actually  sustained  by  vendee's 
breach  of  the  contract.  In  agreements  for  the  purchase  of  land,  a  clause  is 
often  inserted  for  a  deposit,  and  a  forfeiture  of  that  if  the  vendee  or  pur- 
chaser does  not  fully  carry  out  his  contract;  but  while  the  deposit  may  be  de- 
clared forfeited  as  liquidated  damages,  the  vendor  may  still  go  for  damages 
at  large,  and  is  not  confined  to  the  deposit:  Icely  v.  Ch'ew,  6  Nev.  &  M.  467; 
HirUon  v.  Sparkes,  3  L.  J.  C.  P.  161;  S.  C,  37  L.  J.,  N.  S.,  C.  P.  81.  In  the 
absence  of  a  stipulation  to  that  effect,  the  deposit  would  not  be  forfeited;  but 
where  parties  contract  that  the  deposit  money  shall  be  forfeited  if  the  pur- 
chaser fails  to  carry  out  his  contract,  no  part  of  the  deposit  can  be  recovered 
back  on  the  ground  that  the  forfeiture  was  in  the  nature  of  a  penalty,  and 
the  actual  loss  to  the  vendor  was  less  than  the  amount  of  the  deposit.  It 
seems  that  the  cfises  distinguishing  between  a  penalty  and  liquidated  dam- 
ages do  not  apply  to  a  pecuniary  deposit,  which  is  in  reality  not  a  pledge,  bat 
a  payment  in  part  of  the  purchase  money.  The  result  is,  that  if  the  seller 
seeks  to  recover  damages  beyond  the  amount  of  the  deposit,  he  must  give 
credit  for  the  deposit  which  he  has  retained:  See  case  last  cited.  This  prin- 
ciple is  applied  in  sales  by  auction,  where  the  usual  conditions  of  sale  are 
that  if  the  vendee  fails  to  complete  the  purchase  the  vendor  may  sell  and 
the  vendee  shall  pay  expenses  of  resale  and  make  good  the  deficiency  of  price, 
if  any:  Ex  parte  Hunter ^  6  Ves.  94.  And  the  same  principle  will  be  applied 
in  other  cases,  even  without  any  express  stipulation.  Thus,  where  the  pur- 
chaser declined  to  accept  land  on  account  of  an  objection  to  title,  and  the 
vendor  sold  again  for  a  lower  sum,  it  was  held  that  he  was  entitled  to  recover 
as  damages  the  difference  between  the  price  contracted  for  and  that  which  he 
ultimately  received:  Noble  v.  Edwardes,  L.  R.  5  Ch.  D.  378.  In  Ochenden  v. 
Herdy,  EL  Bl.  k  EL  493,  S.  C,  27  L.  J.,  N.  S.,  Q.  B.  361,  it  was  held  that  if  a 
deposit  is  given  on  purchasing  at  auction,  and  the  vendor  subsequently  resells 
and  briugs  an  action  for  the  deficiency,  that  deposit  is  treated  as  part  of  the 
purchase  money,  and  the  vendor's  recovery  is  diminished  by  that  amount 
This  question  was  again  considered  in  Essex  v.  Danielle  L.  R.  10  C.  P.  538, 
where  one  condition  of  the  auction  sale  was  that  if  the  vendee  failed  to  com- 
plete the  sale  the  deposit  money  should  be  forfeited  and  the  vendor  should 
be  at  liberty  to  resell,  the  vendee  to  be  liable  for  any  deficiency  between  the 
'first  sale  and  the  subsequent  one,  and  for  the  expenses  of  the  first  sale.  In 
that  case  there  was  no  resale,  and  it  was  distinguii^ed  from  Ockenden  v. 
Henly,  supra,  on  the  ground  that  in  the  latter  case  there  was  a  resale,  and 
plaintiff  claimed  for  the  deficiency. 

**  Under  ordinary  circumstances,"  said  the  court  in  Essex  v.  Daniell,  supra^ 
''where  the  purchaser  fails  to  complete,  without  any  de&Milt  on  the  part  of 
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the  vendor,  the  latter  is  entitled  to  recover  all  the  expenses  he  has  incurred 
in  preparing  for  the  sale,  and  also  the  loss  incurred  upon  a  resale,  that  is,  the 
difference  of  price,  if  any.  Here,  by  the  conditions  of  sale,  the  deposit  is 
absolutely  forfeited  upon  the  purchaser's  default,  and  the  vendor  is  entitled 
to  recover  the  expenses  he  has  incurred.  If  he  claimed,  in  addition,  the  dif- 
ference between  the  sum  bid  at  the  first  sole  and  that  realized  on  a  resale, 
then  the  case  of  Ockenden  v.  Henly,  supra,  would  apply."  Here,  however, 
as  there  was  no  resale,  the  court  held  that  the  vendor  was  entitled  to  recover 
the  expenses  incurred  by  him  in  preparing  for  the  abortive  sale,  and  also  to 
retain  the  deposit. 

As  to  interest,  it  has  been  held  that  where  the  vendee  in  a  contract  for 
the  purchase  of  real  estate  takes  possession  of  the  property  as  owner,  without 
a  conveyance  and  not  having  paid  the  purchase  money,  he  is  bound  to  pay 
interest,  as  the  act  of  taking  possession  is  an  implied  agreement  to  pay  it: 
Fludyer  v.  Cocker ,  12  Ves.  25.  Where  a  promissory  note  is  given  for  the 
price  of  land,  and  the  consideration  has  not  entirely  failed,  although  no  con- 
veyance has  been  executed,  the  vendee  must  pay  his  note  and  resort  to  his 
remedy  on  the  agreement,  or  go  into  equity  for  a  specific  performance:  Mog- 
gridfje.  v.  Jwes,  3  Camp.  38;  S.  C,  14  East,  486;  SpUler  v.  WesOake,  2  Bam. 
&  Adol.  155,  22  Eng.  Com.  L.  73.  Where  the  vendee  refuses  to  perform  his 
contract  for  the  sale  of  land,  the  seller  has  two  remedies  at  his  command  for 
redress:  a  legal  bne,  and  an  equitable  one.  These  are  discussed  in  Noble  v. 
Edtrardes,  L.  R.  5  Ch.  D.  378;  Eatttem  Counties  BaUtoay  Co,  v.  Hawhes,  6  H.  L. 
Gas.  376;  see  ivfra.  In  conclusion,  then,  the  English  rule  is  this,  that  the 
measure  of  damages  is  the  difference  between  the  price  fixed  by  the  contract 
and  the  market  value  at  the  time  of  vendee's  breach  of  the  agreement;  and  the 
same  principle  is  involved  and  the  same  rule  applied  in  estimating  the  dam- 
ages, whether  the  action  is  one  for  the  breach  of  a  parol  agreement  or  one 
for  the  breach  of  a  contract  under  seal:  Marcus  v.  Smithy  17  U.  C.  C.  P.  416, 
reviewing  the  cases.  When  the  market  value  is  unascertainable,  and  a  seri- 
ous loss  and  injury  is  proved,  the  court,  acting  on  the  principle  that  no  wrong 
done  is  to  remain  without  redress,  awards  substantial  damages;  but  such 
damages  must  not  be  greater  in  amount  than  the  amount  the  vendor  would 
have  been  entitled  to  under  the  contract  if  it  had  been  punctually  carried  out: 
In  re  LaJUle  Claims,  23  Week.  Rep.  379. 

2.  Rules  in  United  States.— 1.  Veiidor's  Legal  and  Equitable  Heme- 
dies, — Where  the  vendor  has  offered  to  do  all  that  the  contract  for  the  sale 
of  land  requires  of  him,  and  the  vendee  refuses  to  perform  his  contract  for 
the  purchase,  it  is  well  settled  that  the  vendor  may  either  resort  to  a  suit  in 
equity  for  specific  performance,  or  bring  an  action  at  law  for  damages.  The 
suit  in  equity  is  often  troublesome  and  expensive,  and  the  course  at  law  may 
often  be  the  shorter  and  more  satisfactory  one.  The  seller  may  not,  however, 
be  content  with  damages,  in  which  case  he  may  have  specific  performance 
and  get  his  purchase  money.  He  has  the  land  which  he  does  not  want,  and 
has  not  the  money  which  he  does  want,  and  which  by  his  agreement  he  ought 
to  get.  The  inadequacy  of  the  relief  given  in  courts  of  law  would  thus  be 
one  reason  why  it  is  considered  necessary  to  invoke  the  aid  of  a  court  of 
equity  to  enforce  the  specific  performance  of  the  contract.  If  the  vendor  be 
driven  to  his  action  at  law,  he  retains  the  land,  and  can  only  recover  the  differ- 
ence between  the  stipulated  price  and  the  price  it  would  probably  fetch  if 
resold,  together  with  incidental  expenses  and  special  damage.  He  is  left  with 
the  estate  on  his  hands,  and  will  recover  damages  only  according  to  the  views 
of  a  jury:  Eastern  Counties  Railway  v.  Ilawkes,  5  H.  L.  Cas.  360,  376,  377; 
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Noble  V.  Edtpardes,  L.  R.  5  Ch.  D.  385;  Scudder  v.  Waddingham,  7  Mo.  App. 
20;  Oil  Colony  R.  R.  Corp.  v.  Evans^  6  Gray,  25;  S.  C,  Sedgwick  on  Dam- 
ages, 34;  Ricliards  v.  Edick,  17  Barb.  260;  Lewis  v.  Lee,  15  Ind.  499;  Porter 
V.  TravUj  40  Id.  556,  reviewing  the  cases;  Kavffman^s  Appeal^  55  Pa.  St. 
383;  Pennoch  v.  Freeman,  1  Watts,  401;  J/W/er  v.  Collyer,  36  Barb.  250. 
And  no  nile  in  respect  to  such  contract  is  better  settled  than  this:  "  That  the 
party  who  has  advanced  money,  or  done  an  act  in  part  performance  of  the 
agreement,  and  then  stops  short  and  refuses  to  proceed  to  its  ultimate  conclu- 
sion, the  other  party  being  ready  and  willing  to  proceed  and  fulfill  all  his 
stipulations  according  to  the  contract,  will  not  be  permitted  to  recover  back 
what  has  thus  been  advanced  or  done:**  Hansbroitgh  v.  Peck,  6  Wall.  507. 

2.  Action,  when  MairUainable — Tender,  w/ien  Unnecessary. — Of  course  no 
action  can  be  maintainted  on  the  contract  unless  there  has  been  a  breach  of 
some  one  of  its  stipulations  by  defendant  or  vendee  before  the  stiit  was  insti- 
tute^;  as  where  payment  of  the  purchase  money  was  to  be  made  in  install- 
ments, and  suit  was  brought  immediately  after  vendee*s  repudiation  of  the 
contract,  but  before  any  payment  became  due:  Greemcay  v.  Gailher,  Taney's 
Dec.  227.  And  when  a  conveyance  of  real  estate  is  to  be  executed  upon  pay- 
ment of  the  purchase  money,  the  acts  are  so  far  dependent  that  the  grantor 
cannot  recover  in  an  action  for  the  purchase  money  without  showing  a  per- 
formance on  his  part  by  the  tender  of  a  deed  of  conveyance,  or  an  offer  to 
convey  upon  payment:  Berry  hill  v.  Byington,  10  Iowa,  223.  But  if  tlie 
vendee  tell  the  vendor  before  the  day  of  performance  that  he  will  not  per- 
form, no  tender  is  necessary:  Pranckot  v.  Leach,  5  Cow.  506.  So  where  tbe 
vendee  has  previously  declared  his  inability  to  perform  his  contract:  Dixon 
V.  Oliver,  5  Watts,  509.  And  where  the  pni^chase  money  is  to  be  paid  or 
secured  and  the  conveyance  executed  on  a  particular  day,  and  neither  party 
performs  or  offers  to  perform  on  the  day,  neither  can  maintain  an  action  at 
law  upon  the  contract:  Stevenson  v.  Maxrcell,  2  N.  Y.  408.  A  subsequent 
tender  of  a  conveyance  will  not  entitle  the  vendor  to  an  action  for  the  pur- 
chase money:  FeUer  v.  Weybright,  8  Ohio,  167.  But  if  thfe  terms  of  the  con- 
tract show  that  payment  of  money  is  to  bo  made  before  the  deed  is  to  be 
given,  and  no  money  is  paid  or  offered  at  the  time  fixed,  an  action  at  law  can 
be  maintained  without  first  tendering  a  deed  of  the  land:  Robinson  v.  Heard, 
15  Me.  296.  Where  the  vendee,  by  the  terms  of  an  auction  sale,  has  an 
option  of  taking  the  estate  after  it  is  bid  off  to  him,  and  in  case  of  refusal 
of  having  it  sold  again  on  his  account,  it  has  been  held  that  no  action  can  be 
maintained  against  him  for  a  breach  of  the  contract  until  a  resale  shall  have 
ascertained  the  deficiency  in  ^'alue,  if  any:   Webster  v.  Jfoban^  7  Cranch,  399. 

3.  Measure  of  Dainages. — Where  the  vendor  has  done  all  that  his  contract 
calls  for,  it  seems  now  to  be  well  settled  by  good  authority  that  upon  the 
vendee's  refusal  to  accept  the  deed  tendered  him,  or  to  perform  his  part  of  the 
contract,  and  the  purchase  money  remaining  unpaid,  the  seller  is  not  entitled 
to  recover  the  whole  amount  of  money  agreed  to  be  paid  for  the  land,  but 
only  t^e  difference  between  the  contract  price  and  the  market  value  at  the 
time  of  the  breach,  if  at  that  time  there  was  any  decrease  in  such  value.  And 
where  the  defendant  refuses  to  receive  the  deed  and  pay  for  the  land,  it  is 
immaterial  whether  the  plaintiff  keeps  or  sells  the  land;  and  if  he  sells  it,  he 
is  not  bound  to  obtain  defendant's  consent  to  the  sale,  or  to  consult  him 
in  relation  thereto:  Old  Colony  R.  R.  Corp.  v.  Evans,  6  Gray,  25;  S.  C,  Sedg- 
M'ick  on  Damages,  36;  Scudder  v.  Waddinfjiiam,  7  Mo.  App.  26;  Leicis  v.  jL«e, 
15  Ind.  500;  Measfm  v.  Kaine,  63  Pa.  St.  335;  Porter  v.  Travis,  40  Ind.  556, 
reviewing  the  ca^es;  Robinson  v.  Heard,  15  Me.  296;  see  Dayton,  W,  V.  <f?  X, 
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T.  Co.  V.  Coy,  13  Ohio  St.  91,  reviewing  the  cases;  Grisicold  v.  8abh,  51  N. 
H.  1G7,  reviewing  the  cases;  Bowser  v.  Cessna^  62  Pa.  St.  148;  Laraway  v, 
Perkiiis,  10  N.  Y.  371;  Ellet  v.  Paxsotiy  2  Watts  &  S.  418;  iri(«on  v.  Holden, 
IG  Abb.  Pr.  133,  where  the  time  is  extended  to  the  bringing  of  the  action. 
In  the  following  cases  it  was  held  that  actual  damages  might  be  recovere<l: 
Boardmtin  v.  Kfekr,  21  Vt.  77;  Adams  v.  McMUlan^  7  Port  73;  Iluher  v. 
Burke,  11  Serg.  &  K.  238;  i;rr»/  v.  Bancroft,  22  Ohio  St.  172;  Meason  v. 
A^aiw^,  67  Pa.  St.  126;  PMladelphia  W.  &  B.  IL  B,  Co,  v.  Howard,  13  How. 
317.  In  Pennsylvania,  where  one  sold  land  for  five  thousand  dollars,  the 
vendee  agreeing  that  the  seller  should  Iiave  the  advance  over  that  sum,  with 
interest  and  taxes,  that  he  could  sell  the  property  for  within  five  years,  and 
on  a  certain  day  the  seller  notitied  the  purchaser  to  sell  the  property,  it 
was  held  that  the  price  which  it  would  have  brought  on  that  day  in  advance 
of  the  purchase  price  was  the  measni'e  of  damages,  and  not  the  difference  be- 
tween the  highest  price  at  which  it  could  have  been  sold  within  the  five 
years  and  the  original  consideration:  M cutis  v.  Millihcn,  33  Pa.  St.  51^.  In 
auction  sales  made  by  administrators,  executors,  sheriffs,  commissioners,  etc., 
the  notion  that  the  vendor  can  retain  the  laud  aud  recover  the  purchase  money 
too  is  repudiated,  and  the  wholesome  policy  of  tlie  general  rule  is  approved. 
Consequently,  in  such  sales  it  has  been  held,  whore  the  vendee  refuses  to  con- 
summate his  purchase,  that  the  land  may  be  resold,  and  that  the  difference 
betv^een  the  price  at  which  the  land  was  firet  bid  off  and  the  price  for  which 
it  sold  at  a  subsequent  and  second  sale,  if  less  than  the  first  bid,  affords  a  good 
criterion  of  damages.  This  rule  also  includes  additional  expenses  of  the  sec- 
ond sale:  Adams  v.  McMUlan,  7  Port.  73;  Miller  v.  CoUycr,  36  Barb.  2j0; 
WchHter  V.  lloban,  7  Oanch,  399;  Bowser  v.  Cesma,  62  Pa.  St  148;  Hutton 
V.  Williams,  35  Ala.  503.  But  it  is  necessary  that  the  second  sale,  as  well  as 
the  first,  should  be  conducted  with  fairness,  and  no  means  be  resorted  to  which 
would  impair  the  value  of  the  land  in  the  estimation  of  the  public:  Adams 
V.  McMUlan,  7  Port.  88;  Bowser  v.  Cessna,  62  Pa.  St.  148.  Where  part 
payment  has  been  made  by  the  vendee,  the  measure  of  damages  seems  to  be 
the  whole  unpaid  balance  of  the  purchase  money  with  interest:  Sanborn  v. 
Chamherlin,  101  Mass.  409.  But  after  purchaser's  breach  of  contract,  if  the 
land  be  sold  under  a  foreclosure  against  the  vendor,  and  there  be  a  deficiency 
upon  the  sale  with  which  the  purchaser  be  personally  charged,  it  is  error  to 
award  to  the  vendor,  as  his  damages,  the  difference  between  the  contract  price 
and  the  price  of  such  forced  sale,  together  with  the  amount  charged  upon  him 
for  the  deficiency:  Wilson  v.  H olden,  16  Abb.  Pr.  133.  The  measure  of  dam- 
ages should  not  be  estimated  from  any  profit  made  upon  a  subsequent  sale  of 
the  land:  Pennock  v.  Freeman,  1  Watts,  401;  but  the  vendor  ought  to  recover 
compensation  for  all  the  loss  lie  has  sustained  by  reason  of  defendant's  re- 
fusal to  perform  the  contract:  Curtis  v.  Aspinwall,  114  Mass.  193.  It  is  true 
that  in  Alna  v.  PlumTner,  4  Me.  258,  it  was  held  that,  where  real  estate 
was  sold  at  auction,  a  written  memorandum  made  by  the  auctioneer,  and  a 
deed  tendered  to  the  purchaser,  which  he  refused,  the  measure  of  damages 
against  him  was  the  price  at  which  the  land  was  struck  off,  with  interest;  but 
this  case  was  criticised  in  Old  Colony  R.  R,  Corp,  v.  Evans,  6  Gray,  25;  S.  C, 
66  Am.  Dec.  394;  Sedgwick  on  Damages,  35;  and  upon  more  full  consideration 
the  rule  was  laid  down  as  above,  and  to  which  the  last  case  is  cited.  In  other 
cases  having  nothing  to  do  with  auction  sales,  however,  it  is  also  true  that 
decisions  not  in  conformity  with  the  ones  laid  down  in  the  first  part  of  this 
subdivision  have  been  rendered,  and  which  are  contrary  to  the  general  rule, 
but  they  do  not  savor  of  its  legal  strength  and  solidity.    Thus  in  Richards  v. 
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Edkh^  17  Barb.  265,  it  was  held  that,  in  an  agreement  relating  to  real  estate, 
where  the  vendor  tenders  a  deed  and  offers  to  perform,  but  meets  with  a  re- 
fusal on  vendee's  part  to  perform  his  contract,  the  vendor  may  recover  the 
purchase  money  in  an  action  at  law.  In  Devine  v.  Himer^  29  Iowa,  297,  a  case 
of  land  exchange,  plaintiff  recovered  the  value  of  the  land  which  the  contract 
required  defendant  to  convey  to  him.  In  Marshall  v.  Haney^  4  Md.  508,  8. 
C,  59  Am.  Dec.  92,  the  value  of  the  land  at  the  time  of  the  breach  of  the 
contract  was  held  to  constitute  the  measure  of  damages.  In  OoodpcMter  v. 
Porter,  11  Iowa,  161,  where  the  obligor  agreed  to  pay  a  price  fixed  on  a  day 
named  for  certain  real  estate  if  the  obligee  should  elect  to  sell  the  same,  it 
was  held  that  the  obligee,  upon  electing  to  sell,  was  entitled  to  recover  the 
price  named  in  the  contract  without  regard  to  the  value  of  the  land  at  the 
time  of  such  election.  In  Tripp  v.  Bishop,  56  Pa.  St.  427,  it  was  held  that 
the  measure  of  damages  for  vendee's  breach  of  a  parol  contract  to  purchase 
land  ^  not  the  price  he  agreed  to  pay;  but  that  if  the  contract  is  in  writing, 
and  not  within  the  statute  of  frauds,  or  if  the  contracting  parties  have  done 
all  that  the  statute  requires,  *Hhere  is  no  reason  why  a  purchaser  should  not 
be  held  to  pay  what  he  promised;  or  in  other  words,  why  the  price  he  under- 
took to  pay  is  not  the  measure  of  damages  for  his  breach  of  his  contract." 
On  validity  of  verbal  contract,  see  Meaaon  v.  Kaiiie,  63  Pa.  St.  339.  And 
in  WeUs  v.  Abemeihy,  5  Conn.  227,  a  case  of  land  exchange,  the  court  said: 
**  The  consideration  of  the  contract  is  never  the  rule  of  estimating  the  dam^ 
ages  for  the  breach  of  an  express  agreement.  When  by  reason  of  a  failure  on 
the  part  of  one  of  the  contracting  parties,  or  other  legal  cause,  the  contract  is 
rescinded,  either  absolutely  or  at  the  election  of  the  party  injured,  he  may 
bring  his  suit  for  the  consideration,  and  then  it  will  be  the  measure  of  dam- 
ages. But  so  long  as  the  contract  is  open,  and  the  action,  as  it  necessarily 
must  be,  and  as  in  this  case  it  is,  is  brought  upon  it,  the  sum  recoverable  is 
the  value  of  the  thing  stipulated  at  the  time  when  and  the  place  where  it 
should  have  been  performed."    See  the  numerous  cases  there  cited. 

4.  Evidence  of  Damage— Forfeiture  of  Deposit — Penalty^SimiiarUy  of 
Ride  concerning  Real  and  Personal  Property, — In  determining  the  market 
value  of  the  land,  the  general  cash  value  must  be  taken,  and  not  its  value  for 
a  particular  purpose,  or  on  time:  Lexois  v.  Lee,  15  Ind.  500.  This  may  be 
the  value  of  the  land  sold  at  a  subsequent  and  second  sale,  if  such  sale  be 
conducted  openly  and  fairly:  Adams  v.  McMillan,  7  Port.  73;  but  the 
price  at  which  the  property  may  have  been  subsequently  sold  is  not  always 
proper  evidence  of  its  value;  as  in  forced  sales  under  foreclosure:  WHson  v. 
Holden,  16  Abb.  Pr.  133.  Evidence  of  the  second  sale  is  competent,  how- 
ever, on  the  question  of  damages,  when  it  is  shown  that  there  has  been  no 
material  change  in  the  market  value  of  the  property  between  the  two  sales: 
Croak  v.  Oivens,  121  Mass.  28.  And  where  the  rule  is  applied  that  the  value 
of  the  land  at  the  time  of  vendee's  breach  of  his  contract  constitutes  the  meas- 
ure of  damages,  evidence  of  what  its  value  was  when  the  agreement  of  sale 
was  made  is  irrelevant  and  inadmissible:  Marshall  v.  Haney,  4  Md.  498;  S. 
C,  59  Am.  Dec.  92.  A  sum  of  money  put  up  as  a  forfeiture  does  not  release 
the  purchaser  from  his  obligation  to  take  the  property;  but  in  an  action  by 
the  vendor  against  him  for  not  taking  it,  such  sum  will  be  considered  by  the 
jury  in  reduction  of  damages:  Curtis  v,  Aspinwall,  114  Mass.  187;  Huber  v. 
Burke,  11  Serg.  &  R.  244.  Ajid  where  the  forfeiture  amounts  to  a  penalty 
instead  of  stipulated  damages,  it  will  form  no  bar  to  such  an  action:  See 
Richards  v.  Edickt  17  Barb.  260,  in  which  the  subject  of  forfeitures  and  pen- 
alties is  discussed  at  length,  and  in  which  it  is  said  that  the  burden  of  proof 
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that  the  parties  intended  a  speci6ed  sum  as  stipalated  damages  is  in  him  who 
maintains  that  side  of  the  qaestion,  and  he  must  establish  it  to  the  satisfaction 
of  the  court.  When  Uie  vendee  refuses  to  receive  and  pay  for  goods  M'hich 
he  has  contracted  to  purchase,  the  measure  of  damages  which  the  vendor  is 
entitled  to  recover  is  not  ordinarily  the  contract  price  of  the  goods,  but  the 
difference  between  the  contract  price  and  the  market  price,  or  value  of  the 
same  goods  at  the  time  when  the  contract  was  broken:  Gordon  v.  Xorris^  49 
N.  H.  376;  Stevens  v.  Lyford,  7  Id.  360;  Wooilhury  v.  Jones,  44  Id.  2095 
Htdnes  v.  Tvcher  <fc  Co.,  60  Id.  307;  McNaught  v.  Dodaon,  49  lU.  446; 
BchuebUy  v.  SMrtclif,  7  Phila.  236;  Allen  v.  Jarvis,  20  Conn.  38;  Hall  v. 
Pierce^  4  W.  Va.  107;  Oanson  v.  Madigan,  13  Wis.  67;  Chapman  v.  Ingram, 
30  Id.  290;\L€ioM  v.  Oreider,  49  Barb.  606;  HewiU  v.  Miller,  61  Barb.  567; 
Pollen  V.  Le  Boy,  30  N.  Y.  649;  Dvsian  v.  McAndrew,  44  Id.  72.  And  the 
same  rule  should  be,  and  is,  applied  in  case  of  contracts  for  the  sale  of  real 
estate  where  the  vendee  refuses  to  receive  the  deed  and  pay  the  price  accord- 
ing to  the  contract:  Oritwold  v.  Sabin,  61  N.  H.  171)  reviewing  the  cases; 
Adams  v.  McMillan,  7  Port.  88;  Whiteside  v.  Jennings,  19  Ala.  791 ;  Lewis  v. 
Lee,  15  Ind.  499;  WeUs  v.  Abemeiby,  6  Conn.  227;  see  Dayton,  W.  V,  A  X 
T.  Co.  V.  Coy,  13  Ohio  St  91,  reviewing  the  cases. 

6.  Intere^ — EjjeeimenL — Where  the  vendee  in  a  contract  for  the  purchase 
and  sale  of  real  estate  takes  possession  of  the  property  as  owner  without  hav- 
ing paid  the  purchase  money,  he  is  bound  to  pay  interest:  Stevenson  v.  Max- 
well, 7  N.  Y.  408.  But  where  defendant  has  covenanted  to  convey  land  to 
plaintiff,  by  warranty  deed,  in  considention  of  other  land  granted  to  him  by 
plaintiff,  interest  cannot  be  allowed  by  way  of  damages  for  the  breach  of  such 
agreement  until  demand  made  by  the  plaintiff,  succeeded  by  defendant's  non- 
performance: WeUs  V.  Aherneihy,  6  Conn.  222.  In  contracts  for  the  sale  of 
real  estate  the  vendor  holds  the  legal  title  as  a  security  for  the  payment  of 
the  purchase  money,  *'and  in  case  of  a  persistent  default  in  the  payments,  his 
better  remedy,  and  under  some  circumstances  his  only  safe  remedy,  is  to  in« 
stitute  proceedings  in  the  proper  court  to  foreclose  the  equity  of  the  purchaser 
where  partial  payments  or  valuable  improvements  have  been  made.  The 
court  will  usually  give  him  a  day,  if  he  desires  it,  to  raise  the  money,  longer 
or  shorter,  depending  on  the  particular  circumstances  of  the  case,  and  to  per- 
form his  part  of  the  agreement:"  Hansbrough  v.  Peck,  5  WalL  606.  The 
vendor  can  maintain  ejectment  against  vendee  for  unpaid  balance  of  purchase 
money:  Id.;  Stohely  v.  Trout,  3  Watts,  163;  Pennoek  v.  Freeman,  1  Id.  401; 
but  in  such  action  plaintiff  is  only  entitled  to  have  a  conditional  verdict  and 
judgment  to  be  released  upon  the  payment  of  the  balance  of  the  purchase 
money,  at  such  time  as  the  jury  may  prescribe.  This  rule,  however,  is  pecu- 
liarly applicable  to  purchasers  in  possession,  and  who  have  made  valuable  im- 
provements: Dixon  V.  Oliver,  5  Watts,  609. 

6.  Title  to  Land — Title  to  Purchase  Money, — In  support  of  what  is  deemed 
to  be  the  just  and  true  rule  of  damages  in  the  case  of  an  agreement  for  the 
purchase  and  sale  of  land,  where  the  vendee  refuses  to  perform  his  contract, 
viz.,  that  it  is  the  difference  between  the  contract  price  and  the  actual  mar- 
ket value  at  the  time  of  the  breach  of  the  agreement,  or  at  the  time  of  trial  if 
there  has  been  any  decrease  in  value,  it  is  strongly  ai^ed  that  the  title  does 
not  pass  by  a  tender  of  the  deed;  nor  does  it  pass  by  operation  of  law:  Rich' 
ards  V.  Edick,  17  Barb.  264;  Alna  v.  Plummer,  4  Me.  258.  The  recovery 
<»f  the  purchase  money  cannot  pass  the  fee  of  the  land,  and  the  legal  seisin 
remains  as  at  first.  The  vendor  has  not  parted  with  his  property,  and  if  the 
laud  has  not  fallen  in  price  he  has  lost  nothing.    In  Scudder  v.  Wadding* 
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?iam,  7  Mo.  App.  26,  this  question  was  referred  to.  There  the  defendant  era- 
ployed  and  authorized  brokers  to  purchase  from  plaintiff,  and  the  deed  was 
tendered  to  the  brokers,  who,  it  was  alleged,  accepted  it  as  defendant's 
agents.  Plaintiffs  asked  judgment  for  the  purchase  money.  The  court  said: 
'*That  the  mere  brokers  took  the  deed  must,  as  against  the  pleader,  be  con- 
sidered equal  to  an  averment  that  the  defendant  refused  to  accept  it.  But 
further:  even  supposing  that  the  brokers,  being  *  thereunto  duly  authorized,* 
etc.,  did  accept  the  deed,  it  is  not  alleged  that  the  defendant  ever  took  pos- 
session; yet  if  the  purchase  stopped  short  of  completion,  how  can  it  be  main- 
tained that  the  property  passed  ?  If  the  vendee  may  ref nse  at  one  point,  he 
may  refuse  at  any.  The  tender  of  a  deed  is  a  step  in  the  transaction,  as  the 
tender  of  a  bill  of  sale  might  be  for  personal  property;  but  if  a  bill  is  taken 
and  the  goods  refused,  does  the  property  pass  ?  On  the  basis  of  an  ordinary 
action  for  damages,  tender  of  a  deed  and  refusal  may  be  sufficient;  for  there 
is  a  breach,  and  the  intention  being  shown,  the  vendor  need  not  uselessly  go 
further.  But  the  vendee  may  refuse  to  complete  the  purchase  by  refusing  to 
take  the  property.  The  property  is  then  on  the  vendor's  bands.  The  law, 
taking  facts  as  it  finds  them,  recognizes  this.  If  the  vendor  retains  the  land 
or  goods,  the  vendee  is  not  to  be  fined  in  the  amount  of  the  purchase  money. 
On  the  other  hand,  the  injured  party  is  to  be  compensated,  not  rewarded. 
He  has  his  property;  and  his  injury  is  the  damage,  measured  in  money,  which 
he  has  suffered  by  the  purchaser  not  taking  it  If,  indeed,  the  seller  is  not 
content  with  damages,  he  may  have  specitic  performance  and  get  his  purchase 
money.  But  he  cannot  get  rid  of  the  tests  imposed  by  equity,  by  bringing  a 
common-law  action  for  the  purchase  price.  At  common  law,  upon  a  breach, 
his  right  of  action  accrues  to  him,  and  whether  the  mere  subject-matter  of  the 
contract  be  lands  or  goods,  the  action  is  a  personal  right,  which  he  may  enforce 
until  it  is  barred  by  the  statute.  But  if  the  seller  elects  to  take  the  purchase 
money,  he  must  do  so  at  once;  and  thus,  on  the  basis  that  he  is  entitled  to  it, 
the  money  becomes  his  and  the  land  becomes  the  property  of  the  purchaser. 
The  seller  can  become  entitled  to  the  purchase  money  only  by,  so  far  as  in  him 
lies,  putting  the  purchaser  in  the  seller's  place.  The  seller  cannot  wait,  as 
the  argument  of  the  plainti&  implies  he  can,  up  to  the  time  the  right  of  ac* 
tion  is  barred  by  the  statute  of  limitations,  enjoying  all  the  while  the  rents 
and  protits  of  the  estate,  and  then  by  a  decree  obtain  the  purchase  money. 
The  decree  merely  adds  the  sanction  of  equity  to  what  was  done  by  the  par- 
ties, who,  by  their  exchange,  vested  the  title  to  the  money  in  the  seller  and 
made  the  land  the  property  of  the  purchaser.  But  it  is  only  on  the  basis  of 
prompt  and  persistent  action  to  this  effect  on  the  part  of  the  seller  seeking 
his  purchase  money  that  he  can  obtain  a  decree.'' 

7.  Suits  on  Promissory  Notes  Oiven  for  the  Purdiase  of  Land, — Where  a 
purchaser  has  given  his  promissory  note  for  the  payment  of  land  which  the 
vendor  has  agreed  to  convey  to  him,  the  vendor  cannot  sustain  an  action  on 
the  note  whore  the  property  is  so  incumbered  by  judgments,  etc.,  that  it  is 
impossible  for  the  vendor  to  perform  his  agreement:  Lyon  v.  0*Kell,  14  Iowa, 
233;  and  the  same  is  true  where  the  aid  of  chancery  is  necessary  to  assist  him 
in  making  title:  HuUJiizcr  v.  Lamoreux,  58  111.  72.  But  if  the  vendee  luia 
gone  into  possession  of  kinds  which  he  has  purchased  and  given  his  notes  for, 
the  vendor  can  maintain  his  action  on  the  notes,  and  the  vendee  cannot  avoid 
it  on  the  ground  that  the  Vendor  refuses  to  convey.  The  vendee's  remedy  is 
by  compelling  a  performance:  Freligh  v.  PUUl,  5  Cow.  494;  Chapman  v.  Eddy, 
13  Vt.  205;  Lewis  v.  McMUlen,  41  Barb.  420.  Neither  can  the  vendee  avail 
himself  in  such  action  of  a  partial  want,  or  partial  failure  of  consideration: 


Dec.  1856.]       State  v.  Ingold.  283 

Stephens  v.  Evans,  30  Ind.  39;  Lynch  v.  Baxter,  4  Tex.  431;  S.  C,  51  Am. 
Dec.  735;  Carter  v.  CaHer,  1  Bailey  L.  217;  Lewis  v.  McMillen,  41  Barb.  420. 
Aod  8o  loug  as  the  vendee  remains  undisturbed  in  bis  title,  he  cannot  resist  a 
recovery  of  the  purchase  money,  on  the  ground  of  entire  failure  of  considera- 
tion: WhUe  V.  Beard,  6  Port.  94.  Neither  can  he  urge  such  defense,  nor  even 
fraud,  where  he  has,  while  in  possession,  accepted  from  the  vendor  a  deed 
with  covenant  of  warranty:  Patton  v.  England ,  15  Ala.  69.  So  in  probato 
sales  the  law  of  cavfAtt  emptor  applies.  The  purchaser  buys  at  his  peril,  and 
will  not  be  relieved  in  equity  from  the  payment  of  notes  given  for  the  pur- 
chase money,  although  he  get  no  title,  if  there  be  no  fraud,  or  mistake,  or 
ignorance  of  any  material  fact:  Garrett  v.  Lynch,  45  Id.  204.  It  seems, 
however,  in  Iowa,  that  where  the  conveyance  is  to  be  made  upon  payment  of 
the  purchase  money,  the  two  acts  are  dependent,  the  performance  of  one  being 
a  condition  precedent  and  consideration  for  the  other,  and  not  independent 
promises,  each  constituting  the  consideration  for  the  other.  Thus  it  has  been 
held  that  if  the  consideration  of  a  note  was  real  estate  sold,  the  plaintiff  must 
show  that  he  has  made  and  tendered,  or  offered  to  make  and  tender,  to  de- 
fendant, a  conveyance  of  such  estate  before  he  can  maintain  an  action  upon 
the  note:  School  Dist.  No,  2  etc,  v.  Rogers,  8  Iowa,  31S. 


State  v.  Ingolix 

[4  JosKs's  Law,  31A.] 

Pr  IS  ExcTTSABLK  HoMTCiDB  TO  Takb  Lifb  OP  Adyebsaby  when  "sorely 
pressed  "  and  in  danger  of  death  or  great  bodily  harm. 

CouBT  MUST  Specifically  Charge  Jury  as  to  Degree  op  Crime  Com- 
mitted. It  is  error  to  charge  that  the  offense  is,  "at  least,"  man- 
slaughter. 

Indictment  for,  murder.  Defendant's  counsel  objected  and 
excepted  to  the  whole  of  the  charge  of  the  court,  the  latter  part 
of  which,  not  stated  in  the  opinion,  is  as  follows:  "  But  that  he 
might  be  guilty  of  murder,  and  would  be  if  the  jury  believed 
that  before  entering  into  the  fight  he  had  formed  a  deliberate 
purpose  to  bring  about  a  fight  and  use  his  knife,  and  in  execu- 
tion of  that  purpose  he  did  bring  about  the  fight  and  stab  the 
deceased  and  kill  him."  The  gist  of  the  facts  which  were  the 
basis  for  the  charge  are  stated  in  the  opinion. 

KUtrell,  appointed  by  the  court,  for  the  state,  the  attorney 
general  being  disqualified. 

Bailey,  and  Fbwle  and  HUl,  for  the  defendant. 

By  Court,  Peakson,  J.  There  is  manifest  error  in  the  first 
proposition  of  law  laid  down  by  his  honor:  "If  the  prisoner 
willingly  entered  into  the  fight,  and  during  its  progress,  how- 
ever sorely  he  might  be  pressed,  stabbed  the  deceased,  as  de- 
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scribed  by  the  witnesses,  bis  offense,  at  least,  would  be  man- 
slaughter." 

By  *'  sorely  pressed,"  we  understand  being  put  to  the  wall,  or 
placed  in  a  situation  where  he  must  be  killed  or  suffer  great 
bodily  harm,  or  take  the  life  of  his  adversary.  Supposing  there 
was  evidence  to  raise  this  point,  the  offense,  according  to  all  the 
authorities,  was  excusable  homicide,  which  Foster  calls  self-de- 
fense culpable,  but  through  the  benignity  of  the  law,  excusable : 
Fost.  Crown  L.  273,  274;  1  East.  Crown  L.  279;  4  Bla.  Com.  184; 
1  Hale  P.  C.  482.  Indeed,  as  the  deceased  made  the  first  assault 
with  a  deadly  weapon,  i.  e.,  "a  stone  about  the  size  of  a  goose- 
egg,"  thrown  with  violence  at  a  short  distance,  and  followed  it 
up  by  pushing  the  prisoner  against  the  jam  of  the  fence,  gave 
him  two  blows,  and  then  caught  him  with  his  hand  about  the 
mouth,  having  him  against  the  fence,  bent  over  on  the  side,  be- 
fore the  prisoner  struck  him  at  all,  if  the  necessity  for  killing 
existed,  which  his  honor  assumed,  it  would  seem  to  have  been 
rather  a  case  of  justifiable  homicide. 

There  is  a  further  error  in  this  proposition:  his  honor  charged 
that  the  offense  was,  at  least,  manslaughter,  emphasizing  the 
words  "at  least."  This  left  the  jury  uninstructed  as  to  whether, 
in  the  opinion  of  his  honor,  it  was  manslaughter  or  murder, 
and  they  had  reason  to  infer  that  he  inclined  to  the  opinion 
that  it  was  murder,  taking  the  case  in  its  most  favorable  aspect. 
It  was  error  to  leave  the  jury  in  this  state  of  uncertainty.  At 
all  events,  it  prepared  the  minds  of  the  jury  to  lean  against  the 
prisoner  in  the  next  aspect  in  which  the  case  was  presented. 

It  was  said  in  the  argument  for  the  state  that  as  the  jury 
found  the  defendant  guilty  of  murder,  which  it  was  assumed 
they  did  upon  the  second  aspect  in  which  the  case  vras  pre- 
sented, this  error  was  harmless;  and  it  was  likened  to  a  finding 
in  a  civil  action,  where  the  general  issue  and  justification  are 
pleaded,  and  the  jury  find  for  the  defendant  upon  the  gen- 
eral issue,  which  makes  an  error  in  the  charge  upon  the  plea 
of  justification  immaterial,  so  that  it  is  not  a  sufficient  ground 
for  granting  a  venire  de  novo.  The  cases  are  not  precisely 
analogous.  In  the  latter  there  are  two  independent  pleas,  and 
the  matters  are  distinct,  and  can  easily  be  kept  separate.  Here 
there  is  but  one  plea,  and  it  was  difficult  to  keep  the  matters 
separate.  In  fact,  there  is  no  telling  to  what  extent  the  jury, 
in  considering  the  case  in  the  second  aspect  in  which  it  was 
presented,  were  influenced  by  the  error  in  regard  to  the  first. 
If  the  offense  was  in  no  aspect  excusable  homicide,  and  in  the 
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most  favorable  aspect  at  least  manslaughter,  who  can  say  that 
the  joiy  did  not  find  the  prisoner  guilty  of  murder  upon  the 
first  aspect?  His  honor  left  the  way  open,  and  it  may  be  that 
the  consideration  of  the  case  in  the  second  aspect,  without 
satisfying  them  that  it  was  the  true  yiew,  had  the  effect  of 
bringing  their  minds  to  the  conclusion  that  the  prisoner  was 
guilty  of  murder  upon  the  first  aspect;  or  at  any  rate,  of  getting 
the  matter  so  mixed  up  that  they  had  no  distinct  idea  or 
agreement  among  themselyes  whether  they  found  him  guilty  of 
murder  because,  haying  entered  into  the  fight  willingly,  he  in- 
flicted so  horrible  a  stab  with  the  knife,  or  because  they  were 
satisfied  from  the  evidence  that  ''before  entering  into  the  fight 
he  had  formed  a  deliberate  purpose  to  bring  about  a  fight  and 
use  his  knife." 

That  this  is  the  most  reasonable  way  of  accounting  for  the 
verdict  which  was  given,  after  much  hesitation,  is  confirmed  by 
the  fact,  although  we  are  not  at  liberty  to  say  there  was  no  evi- 
dence, yet  the  evidence  was  certainly  very  slight,  that  the  pris- 
oner had  formed  a  deliberate  purpose  to  bring  about  a  fight  and 
use  his  knife.  It  is  true,  while  they  were  holding  him  in  the 
piazza,  he  flourished  his  knife,  and  swore  "  one  of  us  has  to  die 
before  sunset;"  but  eveiy  one  who  has  witnessed  scenes  of  this 
kind  knows  that  such  *'  rearing  and  charging  and  popping  of 
fists "  are  far  from  evincing  a  deliberate  purpose,  particularly 
when  the  opponent  is  a  much  stouter  and  more  able-bodied 
man.  The  barking  of  a  dog  shows  that  he  thinks  it  safer  to 
bark  than  to  bite. 

As  to  bringing  about  the  fight,  the  deceased  bantered  him, 
and  said  if  he  would  come  out  he  would  whip  him;  the  prisoner 
said  he  would  go,  although  there  was  a  whole  parcel  of  them 
(from  this  it  would  seem  he  had  but  little  stomach  for  the 
fight),  to  which  the  deceased  replied  very  insultingly,  and  made 
the  onset  with  the  stone.  It  should  be  borne  in  mind  that  the 
prisoner  and  the  deceased  were  before  that  day  friendly;  com- 
menced drinking  as  friends.  The  prisoner  wished  to  go  to  his 
work,  but  was  persuaded  by  the  deceased  to  continue  in  the 
carouse,  and  it  was  not  until  after  they  talked  about  hitting  each 
other  in  the  face  that  the  prisoner  used  such  furious  language. 
Whether  they  had  hit  each  other  in  the  face  does  not  appear; 
but  something  occurred  which  made  the  prisoner  very  angry. 
If  he  was  hit  in  the  face,  then  the  oath  that ''  one  must  die  be- 
fore sunset "  amounts  to  nothing,  because  it  was  the  effect  of 
passion.    If  he  had  struck  a  mortal  blow,  the  killing  would 
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Lave  been  manslaughter,  and  surely  words  spoken  in  a  passion, 
induced  by  legal  provocation,  ought  not  to  have  more  effect  than 
a  mortal  blow.     We  think  the  prisoner  is  entitled  to  have  his 
case  submitted  to  another  jury.     Venire  de  novo. 
Judgment  reversed.  

Killing  of  Assailant  will  be  Justifiable  Homicide  in  Self-defense  if 
there  be  an  actual  physical  attack  of  such  character  as  to  afford  reasonable 
ground  to  believe  that  the  design  is  to  destroy  life,  or  commit  felony  npon  the 
party  assaulted:  StcU^  v.  Chandler,  52  Am.  Dec.  699;  Shorter  v.  People,  51 
Id.  286,  and  prior  cases  collected  in  note  293;  Harrison  v.  SUUe,  60  Id.  450, 
note  452. 

In  Chaboino  Jfrt  in  Criminal  Trials,  all  strong  expressions  as  to  the 
guilt  of  the  accused  should  be  carefully  avoided:  Stale  v.  Chandler,  52  Am. 
Dec.  599,  and  cases  in  note  603. 

The  principal  case  is  cited  in  State  v.  Vinson,  63  N.  C.  337,  to  the  point 
in  the  second  subdivision  of  syllabus,  supra.  It  is  also  cited  in  Staie  v. 
Chavis,  80  Id.  357,  to  the  point  that  such  state  of  facts  must  exist  as  are 
given  in  the  first  paragraph  of  syllabus,  supra,  in  order  to- constitute  excusa- 
ble homicide. 


Keens  v.  Peeler. 

[i  Jomu's  Law,  226.] 
In  'Convetancb  by  Deed  of  Wife's  Estate,  She  must  be  Party  ^th 
her  husband  to  the  conveyance,  and  must  be  privately  examined  at  the 
time  that  the  deed  is  executed.    It  is  not  sufficient  that  at  a  subsequent 
period  she  signs  and  seals  a  deed  previously  made. 

Ejectment.  Verdict  for  plaintiflf;  judgment  accordingly^  De- 
fendant appealed.     The  opinion  states  the  facts. 

Boyden,  for  the  plaintiff. 

Fleming  and  H.  G.  Jones,  for  the  defendant. 

Bj  Court,  Nash,  C.  J.  Two  questions  are  presented  by  the 
record.  The  one  relative  to  the  privy  examination  of  the  feme 
covert  it  is  not  necessary  for  us  to  consider.  Another,  which 
lies  at  the  threshold  of  the  defense,  must  be  first  disposed  of. 
The  land  belonged  in  fee  to  Polly  Kerns,  who  was  the  wife  of 
Peter  Kerns.  Both  of  these  persons  died  before  the  institution 
of  this  suit,  and  the  lessor  of  the  plaintiff  is  the  heir  at  law  of 
Polly  Kerns.  To  meet  this  claim,  the  defendant  alleges  that 
Peter  Kerns  and  his  wife  Polly,  for  valuable  consideration,  sold 
and  conveyed  the  land  in  question  to  one  Swink,  under  whom 
he  claims.  If  the  deed  produced  by  the  defendant  does  convey 
the  light  of  Mrs.  Kerns,  then  the  title  is  out  of  the  lessor,  and 
the  action  cannot  be  supported.     That  deed  constitutes  a  part 
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of  the  case,  and  operates  only  to  convey  to  Swink  the  right, 
title,  and  interest  which  Peter  Kerns  had  in  the  land,  and  which 
was  for  bis  life  only.  It  conveys  away  no  interest  belonging  to 
Mrs.  Kerns;  it  does  not  purport  even  to  do  so.  She  is  nowhere 
mentioned  in  the  deed,  but  it  evidences  simply  a  contract  be- 
tween Peter  Kerns  and  Swink.  It  is  true,  it  attempts  to  con- 
vey the  fee-simple,  but  it  only  conveys  his  interest.  So  far  from 
its  being  the  intention  of  the  parties  to  embrace  Mrs.  Kems's 
interest  in  the  land  when  executed  at  that  time,  neither  Kerns 
nor  Swink  appear  to  have  known  that  she  had  any  interest;  at 
least,  Swink  did  not. 

The  case  states  that  some  time  after  the  execution  of  the 
deed,  Swink  learned  that  Kerns  claimed  the  land  through  hia 
wife,  and  being  dissatisfied,  upon  his  proposition  Mrs.  Kerns, 
with  the  approbation  of  her  husband,  signed  her  name  to  the 
deed.  This  sufficiently  shows  that  the  contract  of  bargain  and 
sale  was  solely  between  Kerns  and  Swink,  without  any  view  to 
the  interest  of  Mrs.  Kerns.  This  brings  us  to  the  main  question 
in  the  case:  Did  her  signing  and  sealing  the  deed,  under  these 
circumstances,  make  her  a  party  to  it  in  law?  We  are  of  opin- 
ion that  it  did  not.  The  conveyance  from  Kerns  to  Swink  is 
dated  the  first  of  December,  1823,  and  some  time  afterwards 
Polly  Kerns  signed  and  sealed  the  deed.  The  deed  to  Swink 
was  then  executed,  and  he  had  taken  possession  before  Polly 
Kerns  attempted  to  execute  it.  For  all  the  purposes  of  a  con- 
veyance, she  might  as  well  have  signed  and  sealed  a  blank  piece 
of  paper.  Our  attention  was  called  to  the  case  of  Van  Hook  v. 
Bameit,  4  Dev.  L.  268;  and  to  Smith  v.  Crooker,  5  Mass.  539. 
Neither  of  those  cases  control  this.  The  action  in  the  first 
was  upon  an  administration  bond,  in  which  there  was  a  blank 
left  for  the  insertion  of  the  names  of  the  obligors.  The  name 
of  Bamett  was  not  inserted  in  the  body  of  the  bond,  but  he 
executed  it  with  the  other  sureties.  We  take  it  that  the  obligors 
had  all  signed  and  sealed  the  bond  before  their  names  were  in- 
serted in  the  body  of  it,  and  the  only  question  on  this  point' was, 
that  in  order  to  bind  Bamett,  it  was  sufficient  that  he  should 
have  executed  it.  So  in  the  case  of  Smith  v.  Crooker,  supra^ 
which  was  an  action  against  a  surety  upon  a  bond,  the  surety 
signed  the  instrument  before  his  name  was  inserted.  The  court 
held  it  to  be  immaterial.  These  decisions  were  correct,  but 
they  do  not  fit  our  case.  There  are  cases  showing  that  it  is  not, 
in  all  instances,  necessary  for  parties'  names  to  appear  in  the 
body  of  an  obligation,  if  he  executes  it  by  signing  and  sealing. 
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as  in  the  case  of  an  obligation  to  pay  money  absolutely  or  condi- 
tionally. If  the  obligation  begins,  "we  promise  to  pay,"  etc., 
all  the  parties  who  execute  it  are  bound;  or  where  in  such  an  in- 
strument a  blank  is  left  for  the  names  of  the  obligors;  but  all 
these  cases  fall  short,  for  the  reason  assigned  hereinbefore  to 
govern  this.  The  conveyance  by  Peter  Kerns  takes  not  the 
slightest  notice  of  any  interest  in  the  land  possessed  by  the  wife 
Polly.  The  deed  was  full  and  complete  when  Peter  Kerns  exe- 
cuted and  delivered  it,  and  the  wife  was  no  party  to  it.  Nor  did 
Swink  bargain  for  her  right,  but  for  the  husband's. 

The  only  way  whereby  in  our  law  Sk/eme  covert  can  convey  her 
real  estate  is  by  joining  her  husband  in  the  conveyance.  It  takes 
the  place  of  the  common-law  assurance  by  fine.  Justice  Black- 
stone,  in  the  second  volume  of  his  commentaries,  page  355,  says: 
''  The  fine  is  the  usual,  and  almost  the  only  safe,  method  whereby 
she  can  join  in  the  sale,  settlement,  or  incumbrance  of  any  es- 
tate." In  order  to  assure  the  estate  of  the  feme  covert  to  the 
cognizee,  she  must  be  a  party  to  the  whole  proceedings,  and  be 
privily  examined.  This  mode  of  conveyance  never  was  in  force 
in  this  state.  The  conveyance  by  deed  of  bargain  and  sale,  ac- 
companied by  the  privy  examination  of  the  wife,  being  more 
exx)editious  and  less  expensive.  In  analogy  to  the  conveyance 
by  fine,  she  must  be  a  party  with  her  husband  in  the  conveyance 
at  the  time  it  is  executed.  It  is  not  sufficient  that  at  any  subse- 
quent period  she  signs  and  seals  the  deed  so  previously  made. 
At  the  time  she  attempted  to  execute  the  deed  her  husband  had 
no  estate  in  it;  she  therefore  could  not  join  him  in  the  sale  at 
that  time.  The  legal  title  to  the  premises  is  not  in  the  defend- 
ant, but  in  the  lessor  of  the  plaintiff. 

Judgment  affirmed.  

Deed  of  Feme  (Dovebt  is  Void  ip  It  does  not  Appeae  from  the  cer- 
tificate  of  her  acknowledgment  that  she  was  examined  separately  and  apart 
from  her  husband,  and  stating  that  she  voluntarily  consented  -wiH  not  core 
the  defect:  Jourdan  v.  Jourdan,  11  Am.  Dec.  724;  22  Id.  100;  Livingston  v, 
KeUelle,  41  Id.  180;  Callahan  v.  Patterson,  51  Id.  712,  where  it  is  held  that 
privy  examination  apart  from  her  hnsband  is  indispensable  to  conveyance  of 
wife's  separate  property;  see  also  notes  to  above  cases;  as  to  the  validity  of 
conveyances  of  married  women's  property  generally,  see  notes  to  Carr  v.  Wil- 
liama,  36  Id.  90;  Brunce  v.  Wood,  35  Id.  381;  conveyance  by  husband  of  wife's 
estate:  See  Evana  v.  Kingsherry,  14  Id.  779;  Payne  v.  Parker,  25  Id.  221; 
Baykin  v.  Ctples,  29  Id.  67;  Touse  v.  Korcoms,  61  Id.  176;  Howey  v.  Qomgs, 
64  Id.  427. 

The  principal  case  has  been  cited,  and  its  doctrine  approved  and  fol- 
lowed, in  Oreen  v.  ThorrUon,  4  Jones  L.  231;  Adams  v.  Hedgepelh,  5  Id.  329; 
Gray  v.  Afathis,  7  Id.  504;  Barnes  v.  Hayharger,  8  Id.  82;  Harris  v.  Jenkins^ 
72  N.  C.  186;  8coU  v.  BaUU,  85  Id,  188. 
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Hill  v.  Higdoi^. 

[5  Ohio  Statb,  MS.] 

Laws  AuTHoaizmo  Cobpobatb  Authoritixs  or  Cttibs  ajtd  Villaois  to 
Levy  Spxcial  Asssssmirra  upon  property  partdcolarly  benefited,  for  the 
porpoee  of  improviDg  streets,  are  constitational. 

Sum  Exacted  as  Special  Assessment  upon  Peopertt  Pbculiakly 
BsxEfTTBD  by  street  improvement  is  not  a  taking  of  private  property 
for  public  use,  and  infringes  no  constitutional  provision  providing  for 
the  inviolability  of  such  right. 

Special  Assessment  Levy  upon  Pbopebtt  Pa&ticularlt  Benefited  bt 
Steeet  Improvement  is  an  exercise  of  the  taxing  power,  and  the  tax 
levied  is  for  the  purpose  of  constructing  a  public  impoveroent. 

BiOHT  OF  Taxation  is  Inseparable  Incident  of  Sovebeiontt,  delegated 
in  the  general  grant  of  legislative  authority,  and,  the  provision  against 
poll-taxes  excepted,  is  subject  to  no  express  limitations  or  restrictions, 
when  used  by  the  legislature  as  a  means  to  accomplish  a  lawful  pur- 
pose. 

Power  to  Tax  for  Lawful  Purpose  Nbcbssarilt  Includes  Power  to 
determine  the  extent  and  upon  what  property  the  tax  should  be  levied. 

Taxation  and  Assessment  are  Regarded  as  Distinct  Modes  of  Rais- 
ing Monet  for  Different  Purposes,  and  founded  upon  different 
principles.  Taxation  is  a  general  burden  imposed  for  supporting  the  gov- 
ernment, and  the  revenue  raised  is  expended  for  the  equal  benefit  of  the 
public  at  large.  Assessment  rests  upon  the  taxing  power,  but  describes 
a  distinct  and  well-known  mode  of  laying  a  local  burden  upon  particular 
property,  with  reference  to  the  peculiar  and  special  benefit  derived  to 
such  property  from  expenditure  of  the  money. 

Ohio  (Constitution  of  1851,  Section  6,  Article  13,  Ck>NTEMPLATEs  Dele- 
gation OF  Power  of  Taxation,  in  all  its  forms,  to  municipal  corpora- 
tions, with  no  other  limitation  upon  this  power  than  that  it  shall  be  so 
restricted  by  the  legislature  as  to  prevent  an  abuse  of  its  exercise;  but  a 
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failure  to  perform  this  duty  lays  no  foundation  for  judicial  correction. 
The  principles  in  section  2,  article  12,  upon  which  all  taxes  for  general 
revenue  purposes  must  be  levied,  do  not  include  special  assessments. 

Ebrob  to  the  district  court  of  Hamilton  county.  Hill  owned 
a  lot  in  Cincinnati,  fronting  fifty-one  feet  on  Seventh  street. 
The  city  council  passed  an  ordinance  to  regrade  and  pave  Sev- 
enth street,  and  to  assess  the  expense  of  so  doing  according  to 
the  provisions  of  the  act  of  March  20,  1850,  '*  further  to  amend 
the  charter  of  the  city  of  Cincinnati,"  and  of  the  general  ordi- 
nance of  June  12,  1850,  upon  the  subject  of  special  taxes  for 
the  improvement  of  streets,  etc.  On  October  21,  1851,  about  a 
month  after  the  ordinance  was  passed,  Higdon  contracted  with 
the  city  to  do  the  work;  and  to  pay  for  the  expense  incurred, 
the  city  council,  on  November  3,  1851,  assessed  a  special  tax  of 
one  dollar  and  sixty-six  cents  and  seven  mills  per  front  foot  for 
each  front  foot  on  Seventh  street  between  two  stated  points, 
and  on  the  line  between  which  a  part  of  Hill's  land  fronted. 
Hill,  with  other  property  owners  on  Seventh  street,  was  ordered 
to  pay  the  assessment  on  his  lot  within  twenty  days  from  the 
date  of  the  ordinance,  or  be  subject  to  penalty  and  interest. 
Hill  refused  to  pay  the  assessment,  and  on  December  1,  1851, 
Higdon  sued  him  for  the  amount  of  it  before  a  justice  of  the 
peace.  An  appeal  was  taken  to  the  common  pleas  of  Hamilton 
county,  where  the  question  of  the  constitutionality  of  the  law 
providing  for  the  assessment  was  raised  by  special  demurrer  to 
the  declaration.  This  was  overruled,  and  judgment  was  ren- 
dered against  Hill,  with  interest  and  costs.  The  district  court 
a^med  this  judgment,  and  to  reverse  the  judgment  of  the  dis- 
trict court  was  this  petition  prosecuted. 

A.  P.  HUl  and  J.  T,  Crapsey,  for  the  plaintiff  in  error. 

Corwine,  Hayes,  and  Rogers,  for  the  defendant  in  error. 

By  Court,  Ranney,  C.  J.  The  real  question  upon  which  the 
parties  are  at  issue,  and  which  has  been  fully  argued,  is  this: 
Can  laws  authorizing  the  corporate  authorities  of  cities  and  vil- 
lages to  levy  a  special  assessment  upon  property  particularly 
benefited,  for  the  purpose  of  improving  streets,  continue  in 
force  or  be  now  passed  consistently  with  the  present  constitu- 
tion of  the  state? 

Upon  this  question,  involved  in  several  other  cases  before  us, 
as  well  as  in  this,  the  court  have  bestowed  the  most  careful 
attention,  and  I  now  proceed  to  state  the  conclusion  to  which 
they  have  arrived.    The  subject  is  very  important  in  its  practical 
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bearings,  and  not  without  serious  difficulty;  and  for  myself,  I 
am  bound  to  admit  that  the  doubts  which  I  at  first  entertained 
haye  not  been  entirely  removed.  But  it  is  not  upon  doubts  that 
this  case  is  to  be  decided.  The  question  can  only  be  solved  by 
a  construction  of  several  provisions  of  the  constitution;  and  a 
proper  construction  can  only  be  given  when  the  intention  of  those 
who  framed  and  adopted  that  instrument  is  ascertained.  We  are 
bound  to  presume  that  the  general  assembly  have  continued  to 
pass  laws  conferring  this  authority,  upon  a  settled  conviction  of 
their  power  to  do  so;  and  it  is  only  when  a  clear  incompatibility 
between  the  constitution  and  the  law  is  made  to  appear  that  the 
courts  are  authorized  to  interfere.  We  cannot  overturn  in  doubt 
what  they  have  established  in  settled  conviction:  Cincinnati,  W, 
d;  Z.  R.  R,  V.  Commissioners  of  Clinton  County,  1  Ohio  St.  77. 

Laws  of  the  character  of  those  now  drawn  in  question  are 
no  novelty  in  this  state.  Their  origin  is  nearly  coeval  with  our 
legislative  histoiy,  and  they  have  continued  to  multiply,  as  occa- 
sion has  required,  from  that  time  to  the  present.  Indeed,  so 
true  has  this  been  that  there  is  no  hazard  in  affirming  that  the 
authority  they  give  has  been  almost  uniformly  one  of  the  im- 
portant powers  conferred  upon  municipal  corporations.  Nor 
has  their  consistency  with  our  first  constitution  remained  un- 
challenged. In  at  least  two  well-considered  cases,  every  objec- 
tion that  could  be  suggested  has  been  answered,  and  iheir  con- 
stitutionality fully  affirmed:  Bonsai  v.  Lebanon,  19  Ohio,  418; 
ScoviU  V.  Ciiy  of  Clevdand,  1  Ohio  St.  127. 

It  is  no  part  of  my  purpose  to  go  again  over  the  ground 
covered  by  those  decisions.  It  was  there  shown,  with  what  of 
clearness  and  force  the  judges  delivering  the  opinion  were  capa- 
ble of  employing,  that  the  sum  exacted  was  not  a  taking  of 
private  property,  within  the  meaning  of  the  constitution;  and 
consequently,  that  the  article  providing  for  its  inviolability  was 
not  infringed.  That  it  was  an  exercise  of  the  taxing  power,  and 
the  sum  demanded,  a  tax  levied  for  ihe  purpose  of  constructing 
a  public  improvement.  That  the  right  of  taxation  was  an  in- 
separable incident  of  sovereignly,  delegated  in  the  general  grant 
of  legislative  authority,  and  when  used  by  the  general  assembly 
as  a  means  to  accomplish  a  lawful  purpose,  was  subject  to  no 
express  limitations  or  restrictions  but  the  provision  against  poll- 
taxes.  That  the  right  to  tax  for  such  a  purpose  necessarily  in- 
cluded the  power  to  determine  the  extent  and  upon  what  prop- 
erty the  tax  should  be  levied,  and  that  its  imposition  upon  the 
propwty  particularly  and  specially  benefited  by  the  improve- 
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ment,  was  but  a  lawful  exercise  of  the  discretion  tv  ith  which  the 
legislative  body  was  invested  in  apportioning  the  tax. 

That  it  was  a  power  liable  to  abuse,  and  very  often  abused, 
was  conceded,  but  as  the  people  had  made  a  plenary  delegation 
of  authority,  and  had  imposed  no  positive  restrictions  upon  its 
exercise,  it  was  thought  to  be  clear  that  they  had  relied  for  pro- 
tection upon  the  wisdom  and  justice  of  the  representative  body, 
and  the  accountability  of  its  members  to  them,  rather  than  the 
restraining  powers  of  the  courts  of  law. 

We  see  no  reason  to  doubt  the  correctness  of  these  conclu- 
sions; and  their  application  to  the  present  controversy  demon- 
strates the  entire  inapplicability  of  those  provisions  of  the 
present  constitution  which  provide  for  the  inviolability  of  private 
property,  and  regulate  the  exercise  of  the  right  of  eminent 
domain,  and  leave  nothing  but  the  question  whether  the  princi- 
ples or  mode  of  assessment  upon  which  such  taxes  are  levied 
are  inconsistent  with  any  of  the  provisions  of  this  constitution. 
That  the  twelfth  article  was  intended  to  impose,  and  has  im- 
posed, most  important  limitations  and  restrictions  upon  the 
taxing  power,  is  certainly  true;  and  that  any  substantial  de- 
parture from  the  principles  therein  established,  in  the  cases  to 
which  the  provisions  of  that  article  extend,  is  such  an  invasion 
of  the  constitutional  rights  of  the  citizen  as  to  call  for  the  inter- 
position of  the  judiciary,  may  be  deemed  equally  certain. 

By  the  positive  terms  of  the  second  section  of  that  article, 
* '  laws  shall  be  passed  taxing,  by  a  uniform  rule,  all  moneys,  etc. , 
and  also  all  real  and  personal  property,  according  to  its  true  value 
in  money."  In  the  case  of  City  ofZanesville  v.  Richards,  5  Ohio 
St.  589,  decided  at  the  present  term,  we  have  held  that  this  sec- 
tion is  equally  applicable  to  and  furnishes  the  governing  princi- 
ple for  all  laws  levying  taxes  for  general  revenue,  whether  for 
state,  county,  township,  or  corporation  purposes;  and  that  it 
requires  a  uniform  rate  per  cent  to  be  levied  upon  all  property, 
according  to  its  true  value  in  money,  within  the  limits  of  the 
state,  or  the  local  subdivision  for  which  the  revenue  is  col- 
lected. The  general  assembly  is  no  longer  invested  with  the 
discretion  to  apportion  the  tax,  and  to  determine  upon  what 
property  and  in  what  proportion  the  burden  shall  be  laid. 
A  uniform  rate  per  cent  must  be  levied  upon  all  property 
subject  to  taxation,  **  according  to  its  true  value  in  money,"  so 
that  all  may  bear  an  equal  burden.  If  laws  of  the  character 
of  those  now  under  investigation  are  controlled  by  this  section, 
it  is  evident  they  cannot  be  sustained.     They  do  not  impose  the 
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tax  upon  all  the  property  of  the  city  or  village,  nor  is  it  appor- 
tioned according  to  the  true  value  in  money  of  the  property 
upon  which  it  is  laid.  As  the  mode  prescribed  in  this  section 
is  sufficient  to  enable  municipal  corporations  to  raise  a  revenue 
for  the  accomplishment  of  all  their  legitimate  purposes,  had  the 
constitution  contained  nothing  further  to  evince  the  intention 
of  its  framers,  it  might  be  argued  (and  I  think  conclusively) 
that  any  other  mode  of  levying  taxes  for  any  purpose  was  neces- 
sarily excluded.  But  it  does  contain  a  further  provision,  which 
every  sound  rule  of  construction  binds  us  to  regard,  and  which 
seems  utterly  inconsistent  with  such  a  conclusion.  By  the 
sixth  section  of  the  thirteenth  article,  the  general  assembly  is 
required  to  **  provide  for  the  organization  of  cities  and  incorpo- 
rated villages  by  general  laws,  and  to  restrict  their  power  of 
taxation,  assessment,  borrowing  money,  contracting  debts,  and 
loaning  their  credit,  so  as  to  prevent  the  abuse  of  such  power." 
It  is  very  clearly  our  duty  to  give  effect  to  the  natural  and  ob- 
vious import  of  the  language  of  this  section.  It  relates  to  the 
organization  of  cities  and  villages,  and  imposes  upon  the  general 
assembly  the  very  important  duty  of  so  restricting  the  powers 
it  was  supposed  they  would  possess  as  to  prevent  their  abuse. 
Amongst  these  is  the  power  of  '*  assessment."  This  power  had 
for  many  years  been  in  constant  and  active  exercise  in  every  part 
of  the  state,  and  was  perfectly  understood  by  every  member  of 
the  convention.  The  popular  as  well  as  legal  signification  of 
this  term  had  always  indicated  those  special  and  local  imposi- 
tions upon  property  in  the  immediate  vicinity  of  an  improved 
street  which  were  necessary  to  pay  for  the  improvement,  and 
laid  with  reference  to  the  special  benefit  which  such  property 
derived  from  the  expenditure  of  the  money.  They  had  always 
differed  widely  from  the  ordinary  levies  made  for  the  purpose  of 
general  revenue.  To  confound  them  now,  in  giving  a  construc- 
tion to  the  second  section  of  the  twelfth  article,  is  to  make  not 
only  unmeaning,  but  utterly  absurd,  a  material  part  of  the 
sixth  section  of  the  thirteenth  article.  To  restrict  or  regulate 
the  exercise  of  a  power  furnishes  the  strongest  possible  implica- 
tion of  its  existence;  and  to  impose  upon  the  general  assembly 
the  duty  to  do  this  in  respect  to  a  power  which  did  not  exist, 
or  which  had  been  expressly  prohibited,  would  be  nothing  better 
than  nonsense. 

It  is  our  duty  to  give  such  a  construction  to  the  constitu- 
tion as  will  make  it  consistent  with  itself,  and  will  harmonize 
and  give  effect  to  all  its  various  provisions.     To  do  this,  we 
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have  only  to  suppose  that  the  conYeirtion  used  language  with 
reference  to  its  popular  and  received  signification,  and  applied 
it  as  it  had  been  practically  applied  for  a  long  series  of  years; 
that  where  taxation  is  spoken  of  in  the  second  section  of  the 
twelfth  article  reference  is  made  to  the  general  burdens  imposed 
for  the  purpose  of  supporting  the  government,  and  the  revenue 
raised  expended  for  the  equal  benefit  of  the  public  at  large; 
while  the  power  of  assessment,  referred  to  in  the  sixth  section 
of  the  thirteenth  article,  although  resting  upon  the  taxing 
power,  was  intended  to  describe  a  distinct  and  well-known 
mode  of  laying  a  local  burden  upon  particular  property,  with 
reference  to  the  peculiar  and  special  benefit  derived  to  such 
property  from  the  expenditure  of  the  money.  The  general 
hinguage  of  the  first  of  these  sections  is  thus  only  so  far  re- 
stricted as  to  give  effect  to  the  specific  provision  contained  in  the 
last.  By  the  first,  as  the  money  is  raised  and  expended  for  the 
equal  benefit  of  all,  no  discretion  is  left  with  the  general  assem- 
bly; but  the  tax  must  be  levied  equally  upon  all  property,  and 
according  to  its  true  value.  But  in  the  exercise  of  the  power  of 
assessment,  legislative  discretion  in  apportioning  the  burden 
according  to  benefits  is  left  as  broad  and  unfettered  as  under 
the  constitution  of  1802.  The  last  of  these  sections  contem- 
plates a  delegation  of  the  power  to  municipal  corporations,  and 
imposes  upon  the  legislature  the  duty  (as  yet  very  imperfectly 
performed)  of  so  restricting  its  exercise  as  to  prevent  abuse. 
A  failure  to  perform  this  duty  may  be  of  very  serious  imx)ort, 
but  lays  no  foundation  for  judicial  correction. 

The  language  of  this  section  furnishes  very  strong  evidence 
that  the  convention  carefully  discriminated  between  taxation 
and  assessment,  and  regarded  them  as  distinct  modes  of  raising 
money  for  different  purposes  and  upon  different  principles,  from 
the  fact  that  both  terms  are  employed,  and  both  are  required  to 
be  restricted  when  used  by  cities  and  villages.  The  origin  and 
histoiy  of  the  section  lead  to  the  same  conclusion.  It  is  almost 
a  literal  copy  of  the  ninth  section  of  the  eighth  article  of  the 
constitution  of  the  state  of  New  York.  From  the  case  of  Peo- 
pie  V.  Mayor  etc.  of  Brooklyn,  4  N.  Y.  440  [65  Am.  Dec.  266],  it 
appears  that  this  mode  of  taxation  had  been  much  complained 
of  in  that  state,  and  that  an  attempt  was  made  in  the  conven- 
tion of  1846  to  effect  its  abolition.  To  this  end  the  subject  was 
referred  to  a  committee,  who  reported  a  section  for  that  pur- 
pose. But  the  convention  refused  to  adopt  it,  and  finally  in- 
corporated the  provision  as  it  now  stands  in  the  constitution  of 
that  state,  and  as  it  is  found  in  ours. 
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Ulk)!!  this  provision  Judge  Boggles  remarks:  ''  Instead  of 
abolishing  the  i^stem  of  assessments,  this  section  of  the  consti- 
tution refers  it  to  the  legislature  for  the  correction  of  its  abuses. 
The  direction  given  to  restrict  the  power  of  cities  and  villages 
to  make  assessments  presupposes  and  admits  the  existence  of  a 
power  to  be  restricted.  The  constitution,  therefore,  in  this  sec- 
tion, recognises  and  affirms  the  validity  of  the  legislation  by 
which  city  and  village  assessments  for  local  purposes,  like  that 
now  in  controversy,  are  authorized;  and  seems  to  remove  all 
doubt  in  relation  to  the  legislative  power  in  question." 

It  cannot  be  supposed  that  those  who  borrowed  this  provision 
from  the  New  York  constitution  were  ignorant  of  the  objects  and 
purposes  for  which  it  was  there  adopted;  and  it  is  but  fair  to 
presume  that  it  was  intended  to  effect  the  same  purposes  and 
objects  here.  In  our  present  constitution,  as  well  as  in  the 
former,  the  general  grant  of  legislative  authority  includes  the 
power  of  taxation  in  all  its  forms.  Bestrictions  upon  its  exercise 
are  to  be  looked  for  in  other  parts  of  the  instrument.  The  sec- 
ond section  of  the  twelfth  article  has  established  the  principles 
upon  which  all  taxes  for  general  revenue  purposes  must  be 
levied;  but  it  does  not  extend  to  what  was  then,  and  is  still,  well 
known  as  special  assessments,  because  the  sixth  section  of  the 
thirteenth  article  shows  that  they  were  not  intended  to  be  in- 
cluded. Dealing  with  them  under  the  name  of  "  assessments," 
the  people  have  contented  themselves  with  enjoining  upon  the 
legislature  tiie  duty  of  preventing  abuses,  by  restricting  the 
power  of  the  cities  and  villages  to  impose  them. 

As  to  the  policy  or  justice  of  such  legislation,  very  different 
opinions  might  be  entertained.  But  in  that  view  it  should  be 
remembered  that  most  of  the  improvements  in  towns  and  cities 
had  already  been  made  at  the  expense  of  the  adjoining  lot-own- 
ers. To  subject  them  again  to  taxation,  to  improve  other  streets 
for  the  especial  benefit  of  those  owning  lots  upon  the  improve- 
ment, would  in  many  cases  work  very  great  injustice.  The  evil, 
if  evil  it  was,  had  been  so  long  continued  as  to  make  it  doubtful 
whether  its  correction  or  toleration  would  be  attended  with  the 
greater  injustice. 

Upon  the  whole,  we  are  satisfied  that  the  law  under  which 
this  assessment  was  made  is  not  so  clearly  repugnant  to  any 
provision  of  the  constitution  as  to  authorize  us  to  refuse  its  en- 
forcement; and  that  this  judgment  should  be  affirmed. 

"BuoLEi,  J.y  dissented. 
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LEGISLATtTKE  MAT  CREATE  CoBPORATE  BODIES  FOR  MUNICIPAL  PURPOSES 

WITH  Power  to  Tax:  City  of  LexingUm  v.  McQuillan^  35  Am.  Dec  159; 
Harrison  v.  Mayor  of  Vichiburg,  41  Id.  633;  DaMle  v.  MobUe,  44  Id.  438; 
Hope  V.  Deaderick,  47  Id.  597;  and  changing  the  mode  of  taxation  by  adop- 
tion of  a  new  constitution  does  not  take  away  the  power  of  a  municipal  cor- 
poration to  tax,  previously  given  by  statute,  if  the  mode  was  not  specified  in 
the  statute  granting  the  power:  See  case  last  cited. 

Right  of  Legislature  to  Tax  Particular  Citt  for  Local  Improve- 
ment, with  the  consent  of  the  local  authorities,  is  as  clear  as  the  right  to  lay 
a  general  tax  for  any  purpose  whatever:  Sharpless  v.  Mayor  qf  PhUaddphia, 
59  Am.  Dec.  759;  Williams  v.  Cammack,  61  Id.  508. 

Assessment  for  Public  Improvements  as  Regarding  Streets,  etc., 
may  be  made  according  to  benefits  conferred:  People  v^  Mayor  of  BrooHifn^ 
55  Am.  Dec.  266;  and  extensive  note  thereto  285,  on  constitutionality  of 
assessments:  Nicliols  v.  CUy  of  Bridgeport,  60  Id.  636,  and  notes  thereto 
649;  Taylor  v.  Comm*rs  of  Newbeme,  64  Id.  566,  and  references  in  note  573; 
MoaJe  V.  City  of  BaUimoret  61  Id.  276;  Williams  v.  Cammackf  Id.  508,  and 
note  519;  Louisville  etc.  R,  B,  Co,  v.  County  Court,  62  Id.  424,  and  note  456. 
•  Assessment  for  Local  Improvemeict  is  Exercise  of  Taxing  Power: 
See  note  to  People  v.  Mayor  dff  BrooHyUj  55  Am.  Dec.  286,  and  numerous 
cases  cited  therein;  and  cases  cited  in  note  to  Nichols  v.  City  of  Bridgeport,  60 
Id.  649. 

CJonstitutional  Provision  Which  Forbids  Private  Property  to  be 
Taken  for  Public  Use  is  not  involved  in  a  question  concerning  taxation: 
People  V.  Mayor  of  Brooklyn,  55  Am .  Dec.  266;  Sharpless  v.  Mayor  qf  Phil- 
adelphia, 59  Id.  759;  Williams  v.  Cammack,  61  Id.  508;  Louisville  etc.  B,  B. 
Co.  V.  County  Court,  62  Id.  424. 

DiSTiNcnoN  between  Taxation  and  Assessment:  See  note  to  People  v. 
Mayor  of  Brooklyn,  55  Am.  Dec.  289,  and  numerous  cases  cited  therein; 
Sharpless  v.  Mayor  etc,  of  Philadelphia,  59  Id.  759. 

Distinction  between  Taxation  and  Right  of  Eminent  Domain:  Peo- 
pie  v.  Mayor  of  Brooklyn,  55  Am.  Dec.  266;  Sharpless  v.  Mayor  etc,  of  Phil- 
adelphia, 59  Id.  759;  Moale  v.  City  of  Baltimore,  61  Id.  276. 

Judiciary  cannot  Inquire  into  Wisdom  or  Propriety  of  Leoislattvb 
Act:  DonaJiue  v.  Bichards,  61  Am.  Dec.  256,  and  cases  cited  in  note  thereto 
275;  Louisville  etc.  R.  R.  Co.  v.  County  Court,  62  Id.  424;  Taylor  v.  Comm'rs 
ofNewbeme,  64  Id.  566. 

Power  of  Taxation  is  within  Exclusive  Domain  of  Legislature,  unless 
limited  or  restrained  by  constitutional  provisions:  See  Harrison  v.  Mayor 
qf  Vicksburg,  41  Am.  Dec.  633;  Battle  v.  Mobile,  44  Id.  438;  People  v.  Mayor 
qf  Brooklyn,  55  Id.  266,  and  numerous  authorities  in  note  thereto  287;  ex- 
tensive note  to  City  of  New  Albany  v.  Meekin,  56  Id.  523,  as  to  place  where 
property  may  be  taxed;  Sharpless  v.  Mayor  of  Philadeljyhia^  59  Id.  759;  Peo- 
ple V.  Coleman,  60  Id.  581,  and  notes  thereto  595;  Nichols  v.  City  qf  Bridge- 
port, 60  Id.  636. 

Taxing  Power  is  not  Altogether  Arbitrary.  Equality,  as  far  as 
practicable,  and  security  of  property  against  irresponsible  power,  mubt  gov- 
ern the  legislature  in  the  exercise  of  the  taxing  power;  and  taxation,  though 
not  universal,  must  be  general  and  uniform:  CUy  of  Lexington  v.  McQuillan, 
85  Am.  Dec.  159. 

Apportionment  of  Taxes  and  Asseskments:  See  extended  note  to  Peo- 
ple V.  Mayor  of  Brooklyn,  55  Am.  Dec.  288,  discussing  the  matter. 
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Thk  principal  case  was  followed  in  IneorpcraUd  V'dlagt  qf  Marion  v. 
EpUr,  5  Ohio  St.  250;  Northern  Indiana  R.  R,  Co.  v.  Connelly,  10  Id.  169; 
Baker  v.  City  of  Cincinnati,  11  Id.  534;  MaJoy  v.  CUy  o/MarieUa,  Id.  636;  Cin 
cimuUi  Gculight  and  Coke  Co,  v.  StaU^  18  Id.  237;  City  of  Cleveland  v.  Wici, 
Id.  303;  Sessions  v.  Crunkilton,  20  Id.  349.  And  it  was  cited  in  Benrs  v. 
Treasurer  of  Wood  Co,,  8  Id.  336,  where  it  is  stated  that  the  conclosions 
arrived  at  in  the  principal  case  rest  upon  a  foundation  of  reason  unanswerablo 
and  impregnable.  And  in  the  same  case,  p.  338,  a  decision  under  the  New 
York  constitution  of  1846  was  referred  to  as  presenting  a  simiUr  question  to 
that  in  the  principal  case,  and  where  the  same  principles  were  asserted  and 
distinctions  defined.  In  Northern  Indiana  R.  R.  Co.  v.  Connelly^  10  Itl. 
162,  the  principal  case  was  cited  to  the  point  that  the  right  of  municipal  cor- 
porations, under  the  constitution  of  1851,  when  empowered  by  their  respective 
charters,  to  impose  special  or  local  assessments  upon  property  in  the  imme- 
diate vicinity  of  a  public  improvement,  as  distinguished  from  the  power  of 
general  taxation,  is  no  longer  to  be  regarded  as  an  open  question  in  Ohio;  and 
as  establishing  the  law  that  such  assessment  may  be  made  in  proportion  to 
the  feet  front,  as  well  as  upon  the  value  of  the  lands  as  ass^sed  for  tax- 
ation. In  Baker  v.  CUy  qf  Cincinnati,  11  Id.  541,  the  court  said:  **But 
even  as  to  property,  it  has  been  held  that  an  a.ssessment  is  not  *  taxing.' 
witliin  the  meaning  of  section  2  of  article  12.  It  has  been  so  held,  not  omy 
on  the  limited  ground  that  it  is  admitted  in  cities  and  villages,  under 
section  6  of  article  13  of  the  constitution  [citing  the  principal  case],  but  on  the 
broader  ground  that  'the  power  to  authorize  assessments  as  distinguished 
from  taxes  proper  is  comprehended  in  the  general  grant  of  legislative  power 
to  the  general  assembly,''  citing  Reeves  v.  Treasurer  of  Wood  Co.,  supra.  In 
Malay  v.  City  of  Marietta,  11  Id.  638,  in  referring  to  the  constitutional 
duty  imposed  upon  the  legislature  to  restrict  the  powers  of  taxation,  assess- 
ment, etc.,  conferred  upon  municipal  bodies  so  as  to  prevent  the  abuse  of  such 
power,  the  following  sentence  of  the  principal  case  was  quoted:  **A  failure  to 
perform  this  duty  may  be  of  very  serious  import,  but  lays  no  foundation  for 
judicial  correction."  In  Cincinnati  Oaslujht  and  Coke  Co.  v.  State,  18  Id. 
242,  the  principal  case  was  cited  to  the  point  that  section  2  of  article  12  of 
the  constitution  of  1851  is  only  applicable  to  and  furnishes  the  governing 
principle  for  all  laws  levying  taxes  for  general  revenue,  whether  for  state, 
county,  township,  or  municipal-corporation  purposes.  In  City  of  Cleveland  v. 
Wick,  Id.  308,  it  was  cited  to  show  that  nothing  is  better  settled  under  the 
provisions  of  the  new  constitution  than  the  existence  of  this  power  of  local 
assessment.  In  Sessions  v.  Crwnkilton,  20  Id.  358,  it  was  cited  to  show  that 
making  assessments  is  not  within  the  meaning  of  the  word  ''taxing,"  as  used 
in  section  2  of  article  12  of  the  constitution  of  1851.  lu  Corry  v.  Campbell, 
25  Id.  142,  the  constitutionality  of  act  providing  for  the  organization  of  cities 
and  incorporated  villages  was  reaffirmed,  and  the  principal  case  cited  as  au- 
thority. In  Oest  V.  City  qf  Cincinnati,  26  Id.  281,  it  was  cited  to  the  point 
that  the  provision  of  the  municipal  code  authorizing  a  personal  judgment 
against  the  lot-owner  for  an  assessment  is  constitutional.  And  this  is  so  be- 
cause the  statute  creating  the  liability  is  constitutional  In  Wfstern  Union 
T.  Co,  V.  Mayer,  Treasurer,  etc.,  28  Id.  521,  the  following  quotation  was  made 
from  the  principal  case:  '*In  our  present  constitution,  as  well  as  in  the  former, 
the  general  grant  of  legislative  authority  includes  the  power  of  taxation  in  all 
its  forms.  Restrictions  upon  its  exercise  are  to  be  looked  for  in  other  parts  of 
tlie  instrument."  In  Cincinnati,  II.  <fr  D,  R,  R.  Co.  v.  Sullivan,  Treasurer, 
etc,,  32  Id.  157,  that  part  of  the  principal  case  referring  to  the  popular  as  well 
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as  legal  signification  of  the  term  ''assesBmenta'*  was  quoted;  and  in  Cham- 
hisrlain  v.  Chvelandy  34  Id.  551,  the  principal  case  was  cited  to  show  that  the 
assessment  imposed  by  a  manicipal  corporation  upon  private  property  specially 
benefited  by  local  improvements  to  pay  for  such  improvements  is  confined  to^ 
such  property  and  limited  to  the  value  of  the  special  benefits  conferred. 
Kumerous  cases  from  other  states  are  also  cited  to  the  same  point.  In  the 
same  case,  p.  563,  that  part  of  the  principal  one  referring  to  the  popular  as 
well  as  legal  signification  of  the  term  *'  assessment  "wasquoted  with  approval. 
In  StcUe  V.  Hipp^  38  Id.  225,  it  was  said  that  the  power  to  license  certain  classes 
of  business,  impose  a  charge  therefor  in  the  form  of  a  tax,  and  enforce  the  pay- 
ment of  the  tax  as  a  condition  precedent  to  the  lawful  prosecution  of  the  busi- 
ness is  well  settled,  but  that  this  relates  only  to  employments  which,  in  one 
form  or  another,  impose  burdens  on  the  public.  Such  tax,  it  was  said,  can- 
not be  imposed  merely  for  general  revenue,  and  the  principal  case  was  cited 
to  show  that  the  only  mode  of  raising  such  revenue,  whether  for  state,  county, 
township,  or  municipal-corporation  purposes,  is  found  in  article  12  of  the 
constitution.  And  in  the  same  case,  p.  232,  the  principal  one  was  cited  to 
•how  that  such  a  construction  should  be  given  to  a  constitutional  provision  aa 
will  make  it  consistent  with  other  provisions,  and  harmonize  and  give  effect 
to  all  as  a  whole.  **  To  do  this,"  said  the  court,  "we  have  only^io  suppose 
the  convention  used  such  language-with  reference  to  its  received  signification, 
and  as  it  had  been  practically  applied  for  a  long  series  of  years.-'' 
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[5  Ohio  State,  307,] 

AcrtTAL  Seisin  by  Wife  dubino  Ck)VERTUBE  is  uoTr  Necessabt  to  entitle 
husband  to  curtesy,  in  Ohio. 

Guardian  of  Infant  was  Authorized  to  Appear  for  his  Ward  and 
consent  that  partition  should  be  made,  under  the  partition  act  of  1820, 
2  Chase's  Statutes,  1162. 

Rsoord  Imports  Absolute  Verity  in  all  judicial  proceedings  of  a  court  of 
record  of  competent  jurisdiction. 

Prima  Facie  JuRisDicnon  over  Ward  is  Shown  by  the  finding  of  a 
oourt  that  the  person  assuming  to  act  as  guardian  was  such  in  fact. 

Estoppel. — ^Wherb  Indivisiblb  Premises  have  been  Sold  under  Par- 
tition Proceedings,  and  the  husband  of  the  infant,  acting  as  her 
guardian,  with  a  full  knowledge  of  the  facts,  acknowledges  the  former 
guardian  and  receives  from  him  the  proceeds  of  the  sale  of  such  property, 
ne  will  be  estopped  to  prove  that  such  person  was  not  duly  appointed, 
and  cannot,  after  the  wife*8  death,  deny  the  court's  jurisdiction  over  the 
Infant.     Such  estoppel  is  equally  effectual  at  law  and  in  chancery. 

In  Sale  of  Property  under  Partition  Act  of  1820,  2  Chasers  Stat- 
utes, 1162,  Deed  of  Conveyance  from  the  sheriff,  duly  executed,  was 
made  necessary  to  a  complete  execution  of  the  power  of  sale,  and  indis- 
pensable to  invest  the  purchaser  with  the  legal  title.  And  it  must  have 
been  signed  and  sealed  by  the  sheriff  in  the  presence  of  witnesses;  and 
such  signing  and  sealing  acknowledged  by  him  in  open  court. 
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Wakt  or  Skal  nr  Sbkbdi^  Deed  I>ri.T  Aolkowlbdged  is  Fjltal  Ds- 
VECT,  where  the  deed,  in  order  to  he  ralid,  is  reqaired  to  he  signed, 
sealed,  and  acknowledged;  and  the  additkm  of  a  attl  many  yean  after- 
wards, without  another  acknowledgment,  will  not  make  it  availaUe,  in 
a  coort  of  law,  to  pfotectthe  porchaser,  in  an  action  of  ejeotmeot  faaooght 
hy  an  infant  or  one  who  has  snooeeded  to  her  estate. 

EjEcniEHT  by  plaintiff  against  defendant.  Judgment  for  de- 
fendant. The  present  proceeding  in  error,  to  the  district  court 
of  Hamilton  coanty,  was  brought  to  review  such  judgment. 
The  facts  show  that  in  1827  John  Dunseth  died  intestate,  seised 
of  one  undivided  fourth  part  of  certain  lands  named  in  the  record, 
and  left  Margaret  and  David,  his  only  children  and  heirs  at  law. 
Shortly  afterwards  the  mother  was  appointed  guardian  for  her 
children,  Margaret  then  being  twelve  years  old.  In  May,  1829, 
the  mother  died  and  left  her  will,  in  which  she  requested  Daniel 
H.  Home  to  become  the  guardian  of  her  children.  He  con- 
sented, and  acted  as  such,  but  it  seems  that  he  was  never  chosen 
or  appointed  by  the  court  to  act  in  such  capacity.  If  he  was  so 
chosen  or  appointed,  there  was  no  minute  entry  of  such  choice 
or  api>ointment;  and  it  did  not  appear  that  he  ever  gave  bonds 
as  such  guardian.  Daniel  H.  Home  and  James  Patterson,  in 
1827,  purchased  an  undivided  fourth  part  of  the  same  premises; 
and  in  1829  said  Home  and  Andrew  W.  Patterson,  the  brother 
of  James,  purchased  a  like  interest  therein.  Stephen  Johnson 
and  wife  owned  the  remaining  undivided  fourth  part  of  said 
premises,  and  immediately  after  the  purchase  just  named  filed 
a  petition  for  partition,  and  made  the  other  parties  in  interest 
above  named  defendants  thereto.  Process  was  served  upon  the 
Pattersons  and  Home,  and  said  Home,  as  guardian  for  the 
minor  heirs.  Defendants  answered,  and  Margaret  and  David, 
by  Daniel  H.  Home,  their  guardian,  waived  notice,  and  con- 
sented to  the  prayer  of  said  petition,  stating  the  interests  held 
by  each.  A  decree  was  entered  showing  service  of  process,  con- 
sent, etc.,  and  said  Home,  ''  who  is  legally  appointed  guardian 
of  the  said  Margaret  Dunseth  and  David  Dunseth,  who  are  minors 
and  heirs  of  John  Dunseth,  deceased,  also  having  appeared  in 
open  court  and  consented  to  the  partition  of  said  lands  on  be- 
half of  his  wards;"  and  the  court  being  satisfied  said  partition 
shoidd  be  made,  ordered  a  writ  of  partition  to  issue.  The  writ 
issued,  and  said  premises,  Qot  being  divisible,  were  appraised  at 
eleven  thousand  four  hundred  dollars.  The  appraisement  was 
confirmed,  and  no  one  of  the  parties  electing  to  take  the  prem- 
ises at  the  appraised  value,  a  sale  was  ordered.     So  they  were 
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sold  at  public  auction  on  October  16, 1829,  to  Andrew  W.  Pat- 
terson, who  purchased  for  himself  and  brother,  for  eleven  thou- 
sand five  hundred  dollars,  cash  paid,  and  who  afterwards  let  Mr. 
Horne  in  for  half  the  purchase.  The  sale  was  confirmed  and  a 
deed  ordered.  On  November  24, 1829,  the  sheriflf  made  out  and 
delivered  such  deed  to  the  purchaser,  but  omitted  to  put  his  seal 
to  it,  though  it  was  stated  in  the  attesting  clause  that  his  hand 
and  seal  were  set  to  such  deed.  After  the  sheriff  went  out  of 
office  in  1847  a  seal  was  affixed  to  said  deed.  Subsequent  to 
the  sale  and  deed,  possession  had  been  held  under  them  by  the 
purchaser  and  those  claiming  under  him.  James  P.  Merritt, 
the  lessor  of  the  plaintiff,  on  February  3,  1833,  married  Mar- 
garet Dunseth,  by  whom  he  had  a  child,  Mary  Adelia.  Mar- 
garet died  in  1835,  and  her  child,  Mary  Adelia,  died  in  1838, 
leaving  the  said  David  Dunseth  her  heir  at  law.  Daniel  H. 
Home,  as  the  guardian  of  Margaret  Dunseth,  filed  his  account 
as  such  on  January  23,  1833.  In  it  he  charged  himself  with 
one  thousand  four  hundred  and  sixty-six  dollars  and  thirteen 
cents,  received  from  the  sheriff  proceeds  of  the  above-described 
sale  of  property,  less  the  costs  on  said  partition  proceedings. 
The  account  showed  a  balance  due  his  ward  of  one  thousand  and 
eighty-one  dollars  and  seventy-eight  cents.  On  March  23, 1833, 
Margaret  Dunseth,  then  seventeen  years  of  age,  chose  her  hus- 
band, James  P.  Merritt,  the  lessor  of  plaintiff,  as  her  guardian, 
who  was  thereupon  appointed  as  such,  he  giving  a  bond,  etc. 
On  March  25,  1833,  James  P.  Merritt,  as  guardian  of  his  wife, 
gave  to  Home,  on  settlement  in  full,  a  receipt  for  the  said  bal- 
ance above;  recognized  him  in  such  instrument  as  the  former 
guardian  of  his  wife,  and  released  and  exonerated  him  therein, 
after  approving  said  balance,  from  all  further  claims  on  the  part 
of  Margaret.  Daniel  H.  Horne,  on  September  2, 1847,  obtained 
a  quitclaim  deed  from  David  Dunseth,  and  Margaret  (late  John- 
son) Kirby  and  her  husband,  who  had  brought  suit,  but  made 
an  amicable  settlement  of  their  claim.  The  court  below  gave 
judgment,  upon  the  facts  above  stated,  against  Merritt's  claim 
to  curtesy  in  said  land,  and  this  proceeding  to  review  that  de- 
cision presents  the  following  questions:  1.  Does  the  fact  that 
there  was  no  actual  seisin  during  coverture  bar  Merritt  from 
curtesy  in  the  land?  2.  In  the  partition  proceedings,  did  the 
court  obtain  jurisdiction  over  the  infant  Margaret,  afterwards 
Merritt's  wife  ?  3.  Is  Merritt,  by  the  receipt  of  March  25, 1833, 
estopped  to  denj  that  Home  was  guardian,  or  that  the  court 
had  obtained  such  jurisdiction?    4.  If  the  partition  proceedings 
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and  sale  were  Talid,  mie  ther,  withoat  a  deed,  or  with  a  deed  in 
conformity  with  them  but  without  a  seal,  sufficient  to  protect 
the  defendant,  holding  under  the  purchase,  in  an  ejectment  by 
Merritt,  who  sues  for  curte^  in  the  land  ?  5.  If  not,  did  the 
seal  afterwards  affixed  to  the  deed  cure  the  original  defect  in 
that  respect? 

J,  H.  Janes  and  J.  B.  Eaton,  lor  the  pLiintifE. 

Worthington  and  Matthews^  for  the  defendant. 

By  Court,  Basket,  C.  J.  In  deciding  this  case,  I  shall  do  no 
more  than  state  the  conclusions  to  which  the  court  ha^e  arrived 
upon  the  seyeral  questions  presented.  It  has  been  fully  and 
ably  argued  by  counsel,  and  the  ground  upon  which  these  con- 
clusions are  based  and  their  application  to  the  £icts  will  be  made 
apparent  by  the  publication  of  a  synopsis  of  those  arguments. 

We  have  again  carefuUy  examined  the  doctrine  announced  in 
BorlancTa  Lessee  t.  Marshal^  2  Ohio  St.  308,  that  an  actual  seisin  of 
the  land  of  the  wife  during  corerture  is  not  necessary  to  entitle 
the  husband  to  curtesy  in  this  state,  and  are  fully  satisfied  of  its 
correctness. 

By  the  partition  act  of  1820,  2  Chase's  Stat.  1162,  the  guar- 
dian of  an  in&mt  was  authorized  to  appear  for  his  ward  and  to  con- 
sent that  partition  be  made;  and  it  is  expressly  declared  that 
"  the  same  shall  be  deemed  as  yalid  and  effectual  in  law  to  every 
intent  and  purpose  as  if  the  same  had  been  done  by  such 
minor  after  his  arrival  at  full  age.'' 

In  this,  as  in  all  other  judicial  proceedings  of  a  court  of 
record  of  competent  jurisdiction,  the  record  imx>ort8  absolute 
verity,  and  the  finding  of  such  a  court  that  the  person  assum- 
ing to  act  as  guardian  was  in  fact  such  is  sufficient  prima  facie 
to  show  that  the  court  had  obtained  jurisdiction  over  the  ward. 

If  upon  the  report  of  an  inquest  that  the  property  will  not  di- 
vide, and  the  consequent  sale  of  the  land  under  such  a  proceed- 
ing, the  husband  of  the  infant,  acting  as  her  guardian,  with  a 
full  knowledge  of  the  facts,  acknowledges  such  person  to  have 
been  guardian,  and  receives  from  him  as  such  the  consideration 
money  for  the  property,  he  will  be  estopped  to  prove  that  such 
person  was  not  duly  apx>ointed,  and  cannot  after  the  death  of 
the  wife  controvert  the  jurisdiction  of  the  court  over  the  infant. 

There  is  now  no  principle  better  settled,  or  resting  upon  firmer 
grounds  of  jiistice  and  public  policy,  than  that  which  precludes  a 
party  who  has  induced  another  to  part  with  his  money  or  prop- 
erty, and  has  taken  the  fruits  of  a  judicial  proceeding,  ixom  after- 
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•wards  questioning  its  regularity,  or  by  evidence  aliunde  im- 
pairing its  eflfect:  Buckingham  v.  Hanna,  2  Ohio  St.  551;  TabW 
V.  Wiseman,  Id.  216.  Although  this  doctrine  debars  the  truth 
in  the  particular  case,  yet,  as  said  by  the  supreme  court  of  the 
United  States  in  Van  Bensselaer  v.  Kearney,  11  How.  326,  "it 
imposes  silence  on  the  party  only  when,  in  conscience  and 
honesty,  he  should  not  be  allowed  to  speak."  And  we  are  of 
the  opinion  that  it  is  equally  effectual  at  law  and  in  chancery. 

By  the  act  to  which  reference  has  been  made,  in  case  of  a  sale 
of  the  property  upon  proceedings  in  partition,  a  deed  of  convey- 
ance from  the  sheriff,  duly  executed,  was  made  necessary  to  a 
complete  execution  of  the  power,  and  indispensable  to  invest 
the  purchaser  with  the  legal  title.  The  deed  required  must 
have  been  signed  and  sealed  by  the  sheriflf  in  the  presence  of 
witnesses,  and  such  signing  and  sealing  acknowledged  by  him 
in  open  court.  An  instrument  of  writing  duly  acknowledged, 
but  without  being  sealed  by  the  sheriff,  is  insufficient;  and  the 
addition  of  a  seal  many  years  after,  without  another  acknowl- 
edgment, will  not  make  it  available  in  a  court  of  law  to  protect 
the  purchaser  in  an  action  of  ejectment  brought  by  the  infant^ 
or  one  who  has  succeeded  to  her  estate. 

Judgment  reversed  and  cause  remanded. 


Seisin  in  Fact  on  Pabt  of  Wife  is  not  essential  to  oonstitate  the  husband 
tenant  by  curtesy;  seisin  in  law  is  sufficient:  Jcuckson  v.  Johnson,  15  Am.  Dec 
43.3.  To  be  tenant  by  curtesy,  wife  must  be  seised  in  deed:  Stevtm  v.  Smith, 
20  Id.  205.  Tenancy  by  curtesy  may  be  had  in  lands  of  the  wife  of  which 
she  had  only  a  seisin  in  law,  they  being  wild  and  uncultivated,  and  not  ad- 
versely possessed:  McCorry  v.  King^s  Heirs,  39  Id.  165.  Husband  becomes 
tenant  by  curtesy  of  waste  or  uncultivated  lands  owned  by  the  wife,  and  not 
held  adversely,  the  other  necessary  incidents  existing,  she  being  deemed 
seised  iu  fact,  so  as  to  entitle  the  husband  to  this  right:   WeUs  v.  Thompson, 

48  Id.  76. 

Silence  of  Pabtt  having  Full  Knowledge  of  his  Own  Rights,  so  as 
to  intentionally  permit  others  to  be  deoeived  and  misled  in  relation  to  them, 
will  conclude  him  from  afterwards  interposing  his  claim  to  the  prejudice  of 
the  party  thus  deceived  or  misled:  Titun  v.  Morse,  63  Am.  Dec.  665;  see  also 
note  to  Chaiauque  Co.  Bank  v.  W}^,  67  Id.  452.  But  an  equitable  estoppel 
never  takes  place  unless  the  party  seeking  to  avail  himself  of  it  has  been 
actually  misled:  JewtU  v.  MtUer,  61  Id.  751. 

Rbcobd  is  Entitled  to  Great  Sanctity  in  Law,  but  if  imbued  with 
fraud,  it  must  give  way  before  credible  sworn  testimony:  Lowry  v.  McMillan, 

49  Am.  Dec.  501. 

Deed  without  Seal  cannot  Opebate  to  Pass  Legal  Title:  Floyd  v. 
Hicks,  58  Am.  Dec  374;  and  where  omission  of  seals  or  scrolls  to  deed  raises 
k  cloud  over  the  title  to  land,  the  same  should  be  rectified  before  a  sale  is 
made,  under  a  deed  of  trust,  to  secure  the  purchasa  money:  Bryan  v.  Btwrnp, 
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66  Id.  139.  To  constitate  a  sealed  iitstniment  under  the  statute,  it  nrast  ex- 
press in  its  body  that  it  is  sealed,  and  Uie  persons  executing  it  mast  affix 
scrolls  by  way  of  peals.  But  a  flonrish  in  continuation  of  the  last  letter  of  a 
name  ufion  the  affixing  of  a  signature  is  not  such  a  scroll  as  will  constitute 
a  seal,  where  it  is  not  made  by  way  of  seal,  though  the  instrument  to  which 
the  signature  is  affixed  expresses  on  Hb  face  that  it  is  sealed:  Chrimdey  v. 
Riley's  Adni'rSj  32  Id.  319.  For  other  esses  on  what  constitutes  sufficient 
seal,  see  collected  cases  in  note  to  Davis  v,  Burtcn,  36  Id.  514.  That  scroll 
must  be  recognized  in  body  of  instrument  as  a  seal,  see  CramtoeU  v.  Tale*$ 
ExW,  30  Id.  506. 

The  pkincipal  case  was  followed  in  Lftssee  of  MtrriU  ▼.  Tweed,  5  Ohio 
St.  319;  referred  to  with  approval  in  WcUkhui  y.  ThomUm,  11  Id.  370;  and 
cited  in  Conover  r.  Porter,  14  Id.  454,  to  the  point  that  an  estoppel  in  pais  is 
equally  effectual  in  law  and  in  equity. 


COMMISSIONEBS    OF   LuCAS    CoUNTY  V.  HuNT?. 

16  Ohio  Statx,  488.] 

Whebs  Donations  have  been  Made  by  Certain  CmzsNs  op  County  to 
Pboccrb  County  Seat  to  be  Located  in  Certain  Place,  and  the 
county  seat  is  located  there  in  consideration  of  such  contributions,  but 
afterwards  removed,  and  the  county,  notwithstanding  such  removal, 
claims  the  property  and  the  right  to  use  and  dispose  of  it  for  other  pur- 
poses than  those  for  which  the  property  was  given,  there  is  a  clear  moral 
obligation  on  the  part  of  the  county  to  either  give  up  the  property,  or 
make  compensation  therefor,  after  the  county  seat  is  removed;  and  the 
donors  In  such  a  case  may  possibly  invoke  the  aid  of  chancery. 

Where  Donations  have  been  Made  by  Citizens  of  County  to  have 
County  Seat  Located  at  Certain  Place,  and  the  county  seat  is  there 
located  in  consideration  of  such  contributions,  but  afterwards  removed, 
and  the  county,  notwithstanding  sucb  removal,  claims  the  property  and 
the  right  to  use  and  dispose  of  it  for  other  purposes  than  those  for  which 
the  property  was  given,  and  the  donors  agree  with  the  comity  commis- 
sioners to  release  the  county  from  payment  of  interest  on  their  claims  if 
it  will  pay  the  amount  actually  contributed,  the  claims  of  the  donors  are 
of  that  kind  of  doubtful  character  in  equity  which  will  raise  a  sufficient 
consideration  for  a  compromise;  and  a  court  ought  not  to  interfere  by  in- 
junction to  save  the  county  from  the  payment  of  a  demand  having  the 
sanctions  of  moral  obligation. 

Bell  iii  chancery,  filed  by  the  county  commissioners  of  Lucas 
county,  to  enjoin  payment  to  defendants  of  county  orders  of  said 
county  to  the  amount  of  nine  thousand  twenty-nine  dollars  and 
nineiy-nine  cents,  issued  to  them  by  the  predecessors  of  the 
-board  of  commissioners  filing  said  bill.  Trouble  existed  in 
Lucas  county  in  regard  to  the  location  of  the  county  seat  of 
that  county.  The  seat  of  justice  of  the  county  was  authorized 
by  law  to  be  located  at  a  particular  place,  upon  condition  that 
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citizens  interested  in  the  location  would  erect  there,  and  donate 
to  the  county,  a  court-house  and  public  offices.  Such  citizens 
complied  with  such  condition;  and  under  special  legislative 
sanction  all  hands  considered  the  seat  of  justice  to  be  perma- 
nently located  at  the  spot  chosen,  Maumee  City.  It  did  remain 
there  for  several  years,  but  at  the  fall  election  of  1852  it  was 
removed  by  a  majority  vote  to  the  city  of  Toledo,  by  virtue  of 
another  legislative  enactment,  but  which  made  no  compensation 
to  defendants  in  case  of  removal,  and  no  restoration  to  defend- 
ants of  the  buildings  erected  by  them,  or  of  the  lots  on  which 
they  stood.  The  county  commissioners,  however,  still  claimed 
the  right  to  use  and  dispose  of  such  public  buildings  for  other 
purposes  than  those  for  which  they  were  erected  and  donated. 
The  donors,  after  the  removal  to  Toledo,  preferred  claims  before 
the  board  of  county  commissioners  for  the  money  expended  in 
the  erection  of  such  public  buildings,  with  interest,  on  the 
ground  of  a  failure  of  the  original  consideration  on  which  the 
same  was  advanced.  The-county  commissioners,  to  compromise 
these  claims,  authorized  county  orders  to  be  issued  to  the  donors 
for  the  amount  of  the  original  advancement,  provided  the  donors 
would  throw  off  the  interest  thereon,  and  release  the  county 
from  all  claims  on  account  of  such  donations.  The  donors  ac- 
cepted the  oflfer,  executed  the  release,  and  the  county  orders 
issued.  Following  this  there  was  a  change  in  the  board  of 
county  commissioners,  and  the  new  board  opposed  the  payment 
of  the  orders,  and  the  question  was.  Should  the  bill  of  the  new 
commissioners  be  sustained  ? 

FUch  and  McBain^  and  BaaseU  and  Kent,  for  the  complainants. 

Young  and  Waite,  and  Spink  and  Murray,  for  the  defendants. 

By  Court,  Swan,  J.  There  is  not  proof  of  collusion  or  un- 
fairness used  to  obtain  a  compromise  of  the  claim  of  the  de- 
fendants upon  the  county.  The  object  of  the  donations  of  the 
defendants  to  the  county  was  to  procxire  the  county  seat  to  be 
located  at  Maumee.  It  could  not  have  entered  into  the  con- 
templation of  the  parties  that  the  county  seat,  after  being  once 
established  at  Maumee,  would  in  the  course  of  years  be  removed. 
It  was,  however,  removed,  and  the  county,  notwithstanding, 
claimed  the  property  of  defendants,  and  the  right  to  use  and  dis- 
pose of  it  for  other  purposes  than  those  for  which  the  defendants, 
were  induced  to  give  it.  "Whatever  may  be  the  legal  rights  of  the 
county  under  such  circumstances,  it  is  unjust  and  inequitable  on 
its  part  to  retain  this  property  after  having  deprived  the  defend- 
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ants,  substantiallj,  of  the  coiisideration  which  induced  them  to 
give  it.  There  was  a  clear  moral  obligation  on  the  part  of  the 
county  to  either  give  up  the  property  or  make  compensation  after 
the  county  seat  was  removed;  and  respectable  members  of  the 
bar  and  court  might  well  have  enteiiained  doubts  whether  chan- 
cery would  not  have  interfered  on  behalf  of  the  defendants. 
Under  these  circumstances,  we  are  of  the  opinion  that  the  claim 
of  the  defendants  was  of  that  kind  of  doubtful  character  in 
equity  which  would  raise  a  sufficient  consideration  for  a  com- 
promise; and  that  therefore  this  court  ought  not  to  interpose 
by  injunction  to  save  the  county  from  the  payment  of  a  demand 
having  the  sanctions  of  moral  obligation. 

COKPBOMISB    OF    DoCBTFlHi  ClaIM    18  SCTTFICIENT    CONSIDERATION    for   a 

oontract:  Weed  v.  Terry,  45  Am.  Dec.  257;  and  will  not  be  set  aside,  except 
for  fraudulent  misrepresentation  or  concealment  of  facts,  or  for  such  imposi- 
tion as  amounts  to  unfair  and  unconscientious  dealing:  Mills  y.  Lee,  17  Id.  118. 
Moral  Obugation  to  do  Act  will  Support  Agreement  to  perform  it, 
and  equity  will  not  grant  relief  on  the  ground  that  the  party  made  the  agree- 
ment wrongfully,  believing  that  he  was  legally  obliged  to  perform:  Cardvoell 
v.  Strother,  12  Am.  Dec.  326.  And  see  note  to  Stt^ford  v.  Bacon,  37  Id.  371; 
SUUe  y.  Beigart,  39  Id.  628,  and  note  thereto  639. 


MiLLEB  V.  Estill. 

[6  Ohio  State,  608.] 

Parti«r8H1P  Property  is  Primarily  Liable  to  Pay  pARTKERsmp 
Debts;  and  the  surplus,  if  any,  belongs  to  the  partnen*. 

Partners  iiay  Enporce  their  Equitable  Lien  on  Partnership  Prop- 
XRTY  to  pay  partnership  debts  in  preference  to  the  creditors  of  indiyidual 
partners. 

Creditors  of  Partnership  haye  No  Lien  on  Partnership  Property, 
and  can  inyoke  the  rule  that  the  partnership  property  shall  be  primarily 
liable  only  through  right  of  partners  to  have  joint  property  applied  to 
pay  joint  debts. 

When  Right  of  Partners  Themselves  to  Apply  Partnership  Prop- 
erty in  Extinguishment  of  partnership  debts  is  gone,  the  right  of 
partnership  creditors  thus  to  apply  is  also  divested. 

Sale,  or  Any  Contract  haying  Effect  of  Sale,  by  One  Partner  to 
his  Copartners,  will  Divbst  all  further  lien  he  may  have  upon  the 
partnership  effects. 

Where  One  Partner  Takes  Partnership  Property  on  Consideration 
that  He  will  Pay  the  debts  of  the  partnership,  the  retiring  partner's 
lien  upon  the  partnership  effects  is  gone;  though  if  the  agreement  be  to 
take  the  partnership  property  and  pay  the  partnership  debts  therewith, 
a  court  of  equity  would,  perhaps,  enforce  a  proper  application  of  the 
assets  of  the  firm  in  behalf  of  the  retiring  partner. 
Am.  Dbo.  Tol.  LXyn— 90 
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Where  Firm  is  Dissolved  and  its  Property  Divided  between  Part- 
ners, the  members  of  the  firm  cannot,  in  contemplation  of  insolvency, 
make  an  assignment  of  their  property,  both  imlividual  and  that  derived 
from  the  firm,  for  the  benefit  of  and  giving  preference  to  their  indiyidnal 
creditors,  to  the  exclusion  of  their  firm  creditors.  The  statute  relating 
to  assignments  in  contemplation  of  insolvency  will  operate  upon  the 
a8si;;nraent  and  work  out  an  e4ual  distribution. 

If  Partner,  in  Contemplation  of  Insolvency,  Dissolves  Partnership 
BY  General  Assignment  of  his  interest  and  property  in  the  firm,  makes 
an  assignment  of  his  individual  property,  and  authorizes  the  assignee  to 
dispose  of  the  same  and  pay  the  proceeds  over  to  his  individual  creditors, 
the  funds  in  the  assignee's  hands  must  be  distributed  pro  rata  among  his 
own  creditors  and  those  of  the  firm  from  which  he  has  retired. 

Where  Partner,  in  Contemplation  of  Inlolvency,  has  Dissolved 
Partnership  by  Assignment  to  Trustee,  and  the  partnership  prop- 
erty is  by  agreement  divided  between  the  retiring  partner  and  his  associ- 
ates so  as  to  leave  the  property  as  it  was  before  the  partnership,  on  con- 
sideration that  the  remaining  copartners  will  pay  the  partnership  debts; 
and  the  copartners  form  a  firm  of  their  own,  but  in  contemplation  of 
their  own  insolvency  assign  all  their  own  individual  and  partnership 
property  to  a  trustee  with  directions  to  pay  the  partnership  debts — the 
funds  in  the  hands  of  the  trustee  of  the  latter  firm  must  be  distributed 
pro  rata  among  the  creditors  of  both  the  former  and  the  latter  firms;  and 
if  any  balance  of  the  funds  of  the  latter  firm  remains  after  paying  the 
debts  of  both  firms,  the  same  may  be  adjusted  to  reimburse  the  retiring 
partner,  in  view  of  the  agreement  that  the  latter  firm  would  pay  the  debts 
of  the  former. 

Ik  error  to  the  district  court  of  Columbiana  county.  Travis 
"was  doing  business  as  a  merchant.  Estill  and  Lewis  Beebout 
were  also  doing  business  as  merchants,  under  the  firm  name  of 
Estill  &  Beebout.  Travis  and  Estill  &  Beebout  united  their 
stocks,  and  formed  a  partnership,  under  the  new  firm  name  of 
Travis,  Estill  &,  Co.  Inventories  showed  that  Travis's  capital 
stock  amounted  to  about  three  thousand  nine  hundred  and  thirty- 
two  dollars,  and  that  of  Estill  &  Beebout  to  three  thousand 
six  hundred  and  fifty  dollars.  Travis  afterward  dissolved  the 
partnership  by  an  assignment  of  his  interest  and  property  in 
the  firm  of  Travis,  Estill  &  Co.  to  plaintiff  Miller,  as  trustee  for 
the  benefit  of  personal  creditors.  He  also,  at  the  same  time,  con- 
veyed his  individual  property  to  the  same  person,  for  the  same 
purpose.  Miller  then  made  an  agreement  with  Travis,  Estill, 
and  Beebout,  whereby  he  was  to  receive  for  Travis,  from  the 
capital  stock  of  Travis,  Estill  &  Co., goods  of  the  value  of  those 
Travis  had  put  into  the  partnership,  and  as  near  as  practicable 
the  same  goods,  and  Estill  and  Beebout  were  to  retain  the  bal- 
ance of  the  partnership  property,  and  pay  the  partnership  debts. 
Miller,  under  this  arrangement,  received  three  thousand  four 
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hundred  and  forfy-two  dollars'  worth  of  the  partnership  goods. 
He  claimed  more,  but  Estill  and  Beebout  alleged  that  that 
amount  was  larger  than  the  amount  Travis  had  invested  in  the 
partnership,  and  refused  to  give  them.  Estill  and  Beebout  after- 
ward did  business  as  the  firm  of  Estill  &  Beebout,  but  soon  made 
an  assignment  to  Samuel  W.  Beebout,  one  of  the  defendants, 
of  their  partnership  and  personal  assets,  as  trustee  for  the 
benefit  of  the  creditors  of  Estill  &  Beebout.  The  plaintiflf  Mil- 
ler Bought  to  compel  a  specific  performance  of  the  agreement  of 
Estill  &  Beebout  to  pay  the  firm  debts  of  Travis,  Estill  &  Co., 
and  for  other  purposes.  The  court  appointed  Samuel  Small  re- 
ceiver, etc.,  and  ordered  him  to  take  possession  of  the  effects  in 
the  hands  of  Samuel  W.  Beebout,  held  by  him  under  the  assign- 
ment of  Estill  &  Beebout.  Miller,  the  plaintiff,  and  Beebout, 
the  receiver,  sold  the  stocks  of  goods  in  their  hands  at  forced 
sales,  and  at  great  sacrifices,  collected  the  debts,  etc.,  and  held 
the  proceeds  for  distribution.  The  district  court  rendered  final 
judgment,  ordering  Miller  to  distribute  the  funds  in  his  hands 
pro  rata  among  the  creditors  of  Travis,  and  of  Travis,  Estill  & 
Co. ,  and  also  ordering  the  receiver  to  distribute  the  funds  held 
by  him  among  the  creditors  of  the  firm  of  Travis,  Estill  &  Co., 
and  those  of  Estill  &  Beebout.  The  claim  of  Travis  against 
Estill  &  Beebout  for  the  balance  of  the  amount  he  alleged  he  had 
put  into  the  capital  stock  of  Travis,  Estill  &  Co. ,  and  which  he  had 
claimed  was  not  withdravni  by  plaintiff  in  error,  was  disallowed, 
and  Miller  and  the  receiver  were  ordered  each  to  pay  one  half 
the  costs  of  the  suit.  To  reverse  this  judgment  was  this  peti- 
tion in  error  fiJed. 

John  M,  Oilman,  for  the  plaintiff  in  error. 

Brewer  and  Wisden,  for  the  defendants  in  error. 

By  Court,  Swan,  J.  It  is  assigned  for  error  that  the  court 
below  erred  in  the  distribution  made  of  the  funds  in  the  hands 
of  the  plaintiff,  George  Miller,  assignee  of  William  B.  Travis, 
and  also  in  the  distribution  of  the  funds  in  the  hands  of  Small, 
the  receiver.  The  determination  of  these  assignments  of  error 
involves  the  question  whether  either  Travis  or  the  creditors  of 
the  several  finns  had  any  priority  over  each  other  in  the  pay- 
ment of  debts  out  of  the  funds  created  by  the  sale  of  the  goods. 

Partnership  property  is  primarily  hable  to  pay  partnership 
debts;  and  the  surplus,  if  any,  belongs  to  the  partners.  This 
primary  liability  arises  from  the  equity  of  the  partners,  who 
have  a  lien  upon  the  paHnership  property,  which  they  may  en- 
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force  to  pay  the  partnership  debts,  in  preference  to  the  creditors  of 
the  individual  partners.  The  creditors  of  the  partnership,  how- 
ever, have  no  such  lien;  and  it  is  only  through  the  right  of  the 
partners  to  have  the  joint  propeiiy  thus  applied  to  pay  joint 
debts  that  the  creditors  of  the  firm  can  invoke  the  application 
of  the  rule  that  the  partnership  property  shall  be  primarily 
liable.  When,  therefore,  the  right  of  the  partners  themselves 
to  apply  the  partnership  property  in  extinguishment  of  the 
partnership  debts  is  gone,  the  right  of  the  partnership  credi- 
tors thus  to  apply  it  is  also  divested.  Thus  it  is  competent  for 
the  partners,  upon  a  voluntary  dissolution,  to  agree  that  the  joint 
property  of  the  partnership  shall  belong  to  one  of  them;  and  if 
this  agreement  be  bona  fide,  and  for  a  valuable  consideration,  it 
will  transfer  the  whole  property  to  such  partner,  and  like  any 
other  sale  to  third  persons,  will  wholly  free  the  property  from 
the  primary  claim  of  the  joint  creditors.  And  this  result  will, 
in  general,  take  place,  although  the  whole  or  a  part  of  the  con- 
sideration of  such  transfer  is  that  the  partners  taking  the  prop- 
erty shall  pay  the  debts  of  the  partnership.  It  seems  to  be  a 
general  rule  that  when  the  equities  of  the  creditors  of  a  part- 
nership are  to  be  worked  out  through  the  medium  of  that  of 
the  partners,  it  must  be  done  upon  the  joint  effects  of  the  part- 
nership. 

Applying  these  principles  to  the  case  before  us,  it  appears 
that  the  partnership  of  Travis,  Estill  &  Co.  was  dissolved,  and 
the  interest  of  Travis  in  the  partnership  property  of  Travis,  Es- 
till &  Co.  was  divested  by  the  contract  under  which  the  plain- 
tiff in  error  withdrew  the  interest  and  capital  stock  of  Travis, 
iu  the  firm,  and  Estill  &  Beebout  agreed  to  pay  the  debts  of  the 
firm.  The  effect  of  this  contract  was  a  sale  by  Travis  to  Estill 
and  Beebout,  of  the  partnership  effects,  and  divested  Travis  of 
all  further  lien  upon  them.  In  such  a  transaction,  where  one 
partner  takes  the  partnership  property  and  agrees  vrith  the  out- 
going partner  to  pay  the  debts  of  the  firm,  there  may  ia  some 
cases  be  circumstances  which  will  induce  a  court  of  equity  to 
recognize  and  assert  a  lien  upon  the  partnership  property  in 
favor  of  the  outgoing  partner.  Thus  if  there  be  a  voluntary 
dissolution  of  partnership,  with  an  agreement  {hat  one  of  the 
partners  shall  take  the  partnership  property  and  pay  the  part- 
nership debts  therewith,  a  court  of  equity  would,  perhaps,  en- 
force a  proper  application  of  the  assets  of  the  firm,  in  behalf  of 
the  retiring  partner.  But  in  the  case  before  us,  Ti-avis  first 
dissolved  the  partnership  of  Travis,  Estill  k  Co.  by  an  assign- 


Dec  1856.]  Mn.TKR  r,  Estill.  309 

ment  to  a  trustee,  mnd  then,  thitragli  the  imstee,  dirided  the 
property  of  the  £rm,  mud  was  content  with  the  personal  promise 
of  Estill  &  BeeboQt  that  thej  would  pav  the  partnership  debts. 
The  object  of  the  dirision  seems  to  have  been  to  place  the  par- 
ties,  in  respect  to  the  partnership  propcrtr,  as  thej  were  before 
the  partnership  was  entered  ii^to.  We  do  not  thii.k  Travis 
intended  to  retain  a  lien  upon  the  partnership  prcpertr  which 
remained  in  the  hands  of  Estill  Sl  Beebout.  or  tuat  his  equities 
are  superior  to  other  creditors  of  Estill  &  Beebout, 

Estill  &,  Beebout,  with  the  goods  thus  held  br  them,  coni- 
menced  doing  business  under  the  narrte  and  £rm  of  Estill  Sc 
Beebout;  and  afterwards,  under  that  name  and  firm,  assigned 
the  goods  and  assets  of  the  firm,  and  their  individual  property, 
to  Samuel  W.  Beebout,  in  trust,  to  pay  the  creditors  of  the  firm. 
It  seems  there  were  no  creditors  of  that  firm. 

If  the  assignment,  however,  was  intended  for  the  benefit  of 
the  creditors  of  the  firm  of  Estill  &  Beebout,  which  existed  prior 
to  the  formation  of  the  firm  of  Travis,  Estill  k,  Co. ,  then  it  wa? 
an  attempt  to  give  the  creditors  of  the  old  firm  a  preference  over 
the  creditors  of  Travis,  Estill  &  Co.,  and  the  assignment  oper- 
ated, under  the  statute,  for  the  benefit  of  creditors  generally. 

Travis,  in  his  assignn^nt  to  Miller  of  his  individual  and  firu 
property,  undertook  to  give  his  individual  creditors  a  prefer- 
ence. Whether  such  a  preference  can  be  given  in  firm  property 
by  a  partner,  or  whether  his  partners  could  not  have  insisted 
upon  his  assignee  applying  the  firm  property  thus  assigned  to 
the  payment  of  the  firm  debts,  it  is  not  necessary  in  this  case  to 
inquire;  for  the  partners  of  Travis,  Estill  and  Beebout,  soon 
after  his  assignment,  apportioned  and  divided  the  firm  property, 
and  delivered  to  Miller,  the  assignee  of  Travis,  the  amount  of 
the  assets  which  Travis  would  have  been  entitled  to  had  there 
been  a  dissolution  of  the  partnership  by  mutual  consent;  and 
then  Estill  &  Beebout  agreed  to  pay  the  firm  debts.  This  prom- 
ise of  Estill  &  Beebout  to  pay  the  firm  debts  did  not  discharge 
Travis  from  the  claim  of  the  firm  creditors  upon  his  individual 
property.  There  was,  in  fact,  after  the  assignment  of  Tavis  and 
the  apx>ortiomnent  and  division  of  the  assets  of  the  firm  between 
Estill  &  Beebout  and  Travis's  assignee,  no  firm  property  or  joint 
fund  to  pay  the  debts  of  Travis,  Estill  k  Co. ;  so  that  the  ques- 
tion really  is,  whether  Travis  and  his  partners  could  make  such 
assignments  of  firm  and  individual  property  as  to  give  individ- 
ual creditors  a  preference  over  the  creditors  of  a  firm.  It  will 
be  observed  tiiat  a  single  fund  only  is  created  by  these  tiansac- 
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tions  of  Travis,  and  that  fund  is  derived  in  part  from  the  firm 
and  in  part  from  the  individual  property  of  Travis.  Under 
these  circumstances,  the  assignment  must  operate,  under  the 
statute  relating  to  assignments,  for  the  benefit  as  well  of  the  firm 
creditors  of  Travis  as  his  individual  creditors.  And  in  thus 
holding,  we  do  not  intend  to  determine  what  is  the  effect  of 
an  assignment  by  a  partner  of  his  individual  property  only  for 
the  benefit  of  his  individual  creditors.  But  we  do  hold  that 
where  a  fiirm  is  dissolved,  and  the  property  of  the  firm  divided 
between  partners,  the  members  of  the  firm  cannot,  in  contem- 
plation of  insolvency,  make  an  assignment  of  their  property, 
both  individual  and  that  which  was  derived  from  the  firm,  for 
the  benefit  of  and  giving  preference  to  their  individual  cred- 
itors, to  the  exclusion  of  their  firm  creditors.  The  statute  relat- 
ing to  assignments  in  contemplation  of  insolvency  will  operate 
upon  the  assignment,  and  work  out  an  equal  distribution. 

The  agreement  of  Estill  &  Beebout  with  Travis,  through 
Miller,  his  assignee,  to  pay  the  partnership  debts  of  Travis, 
Estill  &  Co. ,  cannot  be  interposed  to  disturb  the  distribution  of 
the  assets  in  the  hands  of  the  receiver  and  of  Miller,  to  creditors. 
The  creditoi-s  must  be  first  paid;  and,  when  paid,  the  balance 
of  the  funds,  if  any,  may  be  adjusted  in  view  of  this  agreement 
of  Estill  &  Beebout  with  Travis.  There  not  being,  however, 
sufficient  funds  to  pay  the  debts,  the  creditors  of  Travis,  Estill 
&  Co.  receive  a  pro  rata  amount  upon  the  whole  of  their  claims; 
and  the  amount  of  those  claims  remaining  unpaid,  after  the 
application  of  the  fund  derived  from  the  assets  of  Estill  & 
Beebout,  will  be  a  proper  subject  of  ajustment  under  the  above- 
mentioned  agreement  of  Estill  &  Beebout  with  Travis,  to  pay 
the  debts  of  Travis,  Estill  &  Co. ;  but  Travis  cannot,  under  that 
agreement,  place  himself  in  the  relation  of  a  creditor  of  Estill 
Sc  Beebout,  so  as  to  claim  any  portion  of  that  fund.  If  Travis 
could  thus,  as  creditor  under  that  agreement,  claim  a  portion  of 
that  fund,  a  distribution  would  in  effect  be  obtained  twice  upon 
the  same  debts,  and  Travis's  portion  of  the  fund  on  accoimt  of 
his  liability  to  the  creditors  of  Travis,  Estill  &  Co.  be  trans- 
ferred and  applied  to  the  payment  of  the  creditors  of  Travis, . 
Estill  &  Co. 

The  decree  of  the  court  below  was  in  accordance  with  these 
views,  and  must  be  af&rmed. 

The  order  of  distribution  seems  to  have  been  made  generally 
to  creditors,  and  was  not,  as  the  assignment  of  errors  assumes, 
confined  to  creditors  named  in  the  report 
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TVliether  the  court  erred  in  disallowing  the  claim  of  Travis, 
against  Trairis,  Estill  &  Co.,  we  cannot  determine,  as  the  record 
does  not  disclose  the  facts  upon  which  the  court  passed. 

The  order  directing  the  assignee  and  receiver  each  to  pay  one 
half  the  costs,  was  not,  so  far  as  we  can  preceive,  an  abuse  of 
discretion  in  the  court  below.     We  cannot,  therefore,  disturb  iL 

Decree  of  the  district  court  affirmed. 

Right  of  Pabtneb  to  have  Effects  of  Fikm  Affbofriateb  to  Pay- 
ment OF  Firm  Debts:  Pearson  v.  Keedy^  43  Am.  Dec  160;  Ladd  v.  Or%$' 
wold,  46  Id.  443;  Buchan  v.  Sumner,  47  Id.  305. 

Partner's  Right  to  Final  Balance  after  Payment  of  Firm  Debts:   < 
Pearson  r.  Keedy,  43  Ain.  Dec  160;  Buchan  v.  Sumner,  47  Id.  305;  Cum- 
minQB^s  Appeal,  64  Id.  695. 

Partner's  Lien  on  Partnership  Property:  Pearwn  v.  Keedy,  43  Am. 
Dec.  160,  and  note  164;  Buchan  v.  Sumner,  47  Id.  305,  and  note  320;  Bard- 
wU  V.  Perry,  Id.  687,  and  notes  694;  Kirby  v.  Schoonmaker,  49  Id.  160;  Rice 
V.  Barnard,  50  Id.  64;  Allen  v.  Center  Valley  Co,,  54  Id.  333;  Allen  v.  Haw- 
ley,  63  Id.  198. 

Creditor's  Lien  on  Partnership  Property:  Ketchum  y.  Durhee,  45  Am. 
Dec.  412,  and  notes  415;  BardweU  v.  Perry,  47  Id.  687,  and  notes  694;  Allen 
▼.  Center  Valley  Co.,  54  Id.  333,  and  note  338.  The  creditors  have  no  lien  on 
the  partnership  property,  and  mast  work  out  their  preference  through  the 
luediam  of  the  partners  whose  interests  remain  undisposed  of:  Baker*8  Ap- 
peal, 59  Id.  752;  their  lien  is  derived  from  one  of  the  partners  who  has  a  lien 
npon  the  partnership'property  for  the  payment  of  the  partnership  debts;  and 
snch  lien  by  a  partner,  being  derivative,  ceases  when  he  has  divested  himself 
of  his  interest.  If  the  means  by  which  he  has  divested  himself  of  this  interest 
is  fraudulent,  the  creditors  may  be  relieved  in  a  court  of  chancery:  WiUon  v. 
Soper,  56  Id.  573. 

On  Rkspective  Rights  of  Partnership  and  Individual  Creditors, 
see  Allen  v.  Wells,  33  Am.  Dec  757;  Ladd  v.  Orimold,  46  Id.  443,  and  refer- 
ence in  note  447;  BucJian  v.  Sumner,  47  Id.  305,  and  numerous  citations  in 
note  to  same  319;  Kirby  v.  Schoonmaker,  49  Id.  160,  and  note  163,  containing 
numerous  cases;  Bardicell  v.  Perry,  47  Id.  687,  and  note  694;  Bice  v.  Bar- 
nard, 50  Id.  54;  Emanuel  v.  Bird,  54  Id.  203;  note  to  Allen  v.  Center  Valley 
Co.,  Id.  338. 

Creditors  of  Solvent  Partnership  in  the  event  of  one  partner  selling 
all  its  assets  to  the  other  have  no  prior  right  to  satisfaction  out  of  such  assets 
over  the  creditors  of  the  partner  to  whom  such  sale  was  made:  Ketchum  v. 
Durhee,  45  Am.  Doc.  412. 

Partner's  Engagement  to  Pay  Partnership  Debts  is  but  Personal 
Contract,  and  creates  no  lien  where  it  is  entered  into  by  him  on  a  sale  to  him  of 
his  partner's  interest;  and  such  partner  need  not  appropriate  the  partnership 
assets  to  the  payment  of  partnership  liabilities:  Baker's  Appeal,  59  Am.  Dec. 
752;  note  to  Ketchum  v.  Durkee,  45  Id.  415. 

Effect  of  Sale  or  Transfer  of  Partner's  Interest  upon  his  Equita- 
ble Lien  of  having  partnership  assets  applied  to  the  payment  of  firm  debts: 
Bee  note  to  Ketchum  v.  Durkee,  45  Am.  Deo.  415;  Ladd  v.  Griswold,  46  Id. 
443;  SmUh  v.  Edwards,  Id.  71;  Allen  v.  Cetiter  Valley  Co.,  54  Id.  333;  Howe 
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V.  Lawrence,  57  Id.  68,  and  note  73;  Baker' a  Appeal,  59  Id.  752,  and  note 
758.  Transfer  of  partnership  property  in  satisfaction  of  a  private  debt  of  one 
of  the  firm  after  the  failure  of  the  partnership  is  fraudulent  and  void  as  to  the 
partnership  creditors:  Yale  v.  Yale,  33  Id.  393. 

On  Dissolution  of  Partnership,  Assignment  by  Retiring  Partner, 
bona  fide,  of  all  his  interest  in  the  stock  and  efifects  of  the  remaining  partners, 
vests  the  same  in  the  latter  as  his  individual  property,  and  it  will  be  distribu- 
table accordingly,  notwithstanding  his  subsequent  insolvency;  and  this  rule 
applies  as  well  to  limited  as  to  general  partnerships:  Upaon  v.  Arnold,  63  Id. 
302.  Instance  of  valid  assignment:  Kirhy  v.  Schoonmaker,  49  Id.  160.  In- 
stance of  void  assignment:  Goddard  v.  Jlapgood,  60  Id.  272. 

Creditors'  Rights  against  Incoming  Partner  Agreeing  to  Pay  Debts 
OF  Old  Firm:  See  note  to  Baker's  Appeal,  59  Id.  758. 


Mad  Eiver  &  Lake  Erie  R  R.  Co.  v.  Barber. 

[5  Ohio  State,  541.] 

Railroad  Company's  Liability  for  Injury  to  One  neither  Passenger 
NOR  Employee  is  governed  by  that  pervading  principle  of  social  duty 
founded  on  the  common  law,  that  every  person  must  so  conduct  his  own 
afOeiirs  as  not  to  injure  the  rights  of  another,  expressed  in  the  legal 
maxim,  Sic  utere  tuo  ut  alienum  non  Icedas,  In  such  cases  there  is  no 
relation  arising  out  of  any  privity  of  contract. 

As  between  Railroad  Company  and  Passenger,  Duty  of  Safe  Convey- 
ance IS  Measured  by  a  severe  rule  arising  out  of  *  the  nature  of  the  obli- 
gation, and  a  principle  of  xmblic  policy;  and  passengers  undertake  to  run 
those  risks  only  which  cannot  be  avoided  by  the  utmost  degree  of  care 
and  skill  on  the  part  of  the  carrier  in  the  preparation  and  management  of 
the  means  of  conveyance. 

Conductor  or  Other  Employee  of  Railroad  Company  Undertakes  his 
Engagement  in  contemplation  of  the  ordinary  hazards  of  the  business, 
and  upon  the  incidental  condition,  not  that  the  company  will  insure  him 
against  accidental  injuries,  but  will  exercise  reasonable  and  ordinary  care 
and  diligence  in  the  discharge  of  its  duties  in  regard  to  the  business. 

Railroad  Company  Placing  One  Person  in  its  Employ  under  Direction 
of  Another  in  its  Employ  is  Liable  for  Injuries  to  the  person  placed 
in  the  subordinate  situation,  by  the  negligence  of  his  superior,  upon  the 
ground  that  the  injured  person,  at  the  time  of  the  injury,  was  acting  under 
the  immediate  control  and  direction  of  his  superior,  by  whose  neglect  the 
injury  was  received;  and  thus  occupied  a  position  which  precluded  him 
from  exercising  his  own  discretion  in  looking  to  and  providing  for  his  own 
safety. 

Railroad  Company  is  not  Liable  to  Conductor  or  Other  Employee  for 
Injury  resulting  from  the  carelessness,  negligence,  or  misconduct  of  an- 
other employee,  when  both  are  engaged  in  a  common  service,  and  no 
power  or  control  is  exercised  by  the  one  over  the  other. 

Railroad  Company  is  Presumed  to  Use  Reasonable  and  Ordinary  Cars 
AND  Diligence  in  Hiring  Servants,  in  keeping  its  road  in  repair,  and 
in  providing  it  with  sudicient  and  suitable  cars  and  machinery  for  its 
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nse.  Neglect  of  any  such  duty  will  render  it  liable  in  damagea  to  one  of 
its  condactore  or  other  employees  injured  on  account  of  sach  neglect. 
Whers  Railroad  Company  Itself  is  in  Fault  as  to  its  Own  Pectliar 
DcTiEs,  and  by  means  of  its  neglect  of  that  reasonable  and  ordinary  care 
which  it  most  be  presumed  to  exercise  in  regard  to  its  own  business 
an  injury  is  occasioned  to  one  of  its  conductors  or  other  employees, 
the  company  is  liable  in  damages,  unless  the  servant  was  also  in  fan  It, 
and  his  negligence  or  misconduct  contributed  as  a  proximate  cause 
to  the  injury. 

CONDFCTOR     OR    OlHER    EmPLOTEB    OF     RaILRDAD    Ck)MPANT    WaITES    HIS 

Own  Rights,  and  Takes  Risk  upon  IIimself,  if,  with  the  full  knowl- 
edge of  the  neglect  and  omission  of  said  company  to  employ  a  sufficient 
number  of  hands  to  manage  and  safely  run  a  train,  to  employ  suitable 
and  competent  persons,  to  keep  its  road  in  proper  repair,  to  provide  it 
with  sufficient,  safe,  and  sound  machinery,  or  to  otherwise  perform  its 
own  peculiar  duties,  he  continues  on  in  the  business  of  the  company, 
without  any  correction  of  such  omission  or  neglect 

Railroad  Company  is  not  Liable  to  Action  for  Damages  for  Injury 
Received  by  Conductor  of  one  of  its  trains,  in  consequence  of  the 
insufficiency  of  the  cars,  or  defects  in  the  machinery,  or  running  appa- 
ratus  of  the  train  under  his  charge  and  control,  where  such  insufficiency 
or  defects  were  unknown  to  both  parties,  and  neither  party  was  in  fault. 

Where  Conductor  is  Sole  Representative  of  Railroad  Company  so 
Far  as  his  Train  is  Concerned,  it  is  his  duty,  as  the  conductor  of 
such  train,  to  use  ordinary  and  reasonable  skill  and  diligence  on  his  part, 
not  simply  in  the  management  of  the  train,  but  also  in  supervising  the 
due  inspection  of  the  cars,  machinery,  and  apparatus,  as  to  their  suffi- 
ciency and  safety,  while  under  his  charge;  and  on  the  discovery  of  any 
defect  or  insufficiency,  to  notify  the  company,  and  to  take  the  proper  pre- 
cautions to  guard  against  danger  thereform. 

Plaintiff  Seeking  to  Recover  Damages  from  Railroad  Company  fob 
Injury  Received  by  Him  while  Acting  as  Condcctor  of  One  of 
its  Trains,  and  caused  by  the  company's  failure  and  neglect  to  provide 
the  train  with  sufficient  hands,  and  suitable  and  safe  machinery,  etc., 
must  lay  a  sufficient  found;;tion  for  a  recovery  and  judgment,  in  addi- 
tion to  the  allegation  that  he  had  not  a  knowledge  of  the  insufficiency  or 
defects  which  were  the  alleged  cause  of  the  injury,  that  he  had  exercised 
due  care  and  diligence  in  the  use  and  examination  or  inspection  of  the 
cars,  machinery,  etc.,  belonging  to  the  train,  while  the  same  were  in  his 
charge  and  under  his  direction. 

What  Constitutes  Xeguoence  in  Regard  to  Duty  Enjoined  by  Any 
Particular  Relation  or  Employment  is  usually,  if  not  invariably, 
a  mixed  question  of  law  and  of  fact;  but  what  duty  the  law  implies  as 
incident  to  any  particular  relation  or  employment  is  always  a  question 
of  law  for  the  determination  of  the  court. 

This  was  a  petition  in  error  to  reverse  the  judgment  of  the 
district  court  of  Seneca  county.  The  nature  of  this  judgment 
is  stated  in  the  opinion.  It  appears  that  the  plaintiflf  below 
was  the  conductor  of  one  of  defendant's  freight  trains  of  cars 
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running  between  the  city  of  Sandusky  and  Kenton,  Ohio,  on  the 
track  of  defendant's  road.  Defendant  had  two  freight  trains  on 
that  route,  running  on  alternate  days  between  the  two  places  men- 
tioned. Benjamin  B.  Pratt  was  the  conductor  of  the  other  train, 
and  they  were  accustomed  to  pass  each  other  at  TifSn.  On  De- 
cember 27, 1852,  the  plaintiff  and  Pratt,  with  the  consent  of  J.  A. 
Barker,  the  general  freight  agent  of  defendant,  exchanged  trains 
for  one  trip.  On  the  next  day  the  plaintiff,  with  Pratt's  train,  met 
Pmtt,  with  plaintiff's  train,  about  a  mile  north  of  Tifin,  and  they 
exchanged  back  again,  and  plaintiff  took  his  own  train,  and 
proceeded  south  with  it  on  his  way  to  Kenton.  The  plaintiff's 
train  was,  when  he  took  it,  behind  time,  and  he  was  further  and 
unavoidably  delayed  at  and  near  Tifiin.  Plaintiff  had  on  said 
train  no  freight  for  any  station  between  Tifin  and  Kenton, 
and  after  leaving  Tif&n  he  did  not  stop  at  any  station,  except 
once  or  twice  to  take  wood  and  water  for  the  engine,  until  he 
arrived  at  Kenton.  Plaintiff  meuie  no  examination  of  the  cars 
composing  said  train,  for  the  purpose  of  ascertaining  the  condi- 
tion of  the  brakes  and  machinery  therewith  connected,  or  of 
the  wheels  and  running-gear,  either  at  the  time  he  took  the  same 
from  the  hands  of  Pratt,  or  at  any  time  after  that  on  that  day. 
At  Kenton  the  cars,  heavily  loaded  with  lumber,  separated  on 
account  of  a  defective  link  connecting  the  third  and  fourth  cars, 
and  plaintiff  endeavored  to  turn  the  brake  to  stop  the  cars 
which  were  moving  down  on  a  steep  grade.  The  brake  gave  way, 
and  he  was  thrown  in  front  of  a  car,  which  passed  over  his  right 
arm  and  crushed  it  badly,  and  caused  the  injury  for  which  he 
claimed  forty  thousand  dollars  damages.  When  plaintiff  took 
the  train  from  Pratt  there  were  only  three  persons  on  board 
besides  himself ,  viz. ,  the  engineer,  fireman,  and  wood-passer. 
Defendant  gave  evidence  to  prove  that  plaintiff,  as  the  conductor 
of  said  train,  had  the  entire  management  and  control  of  the  same 
while  on  the  road,  etc. ;  that  it  was  his  own  fault  if  there  were 
no  brakemen  on  said  train;  that  the  train  was  a  distributing 
freight  train;  that  there  were  five  regular  stations  on  said  road 
between  Tiffin  and  Kenton;  that  it  was  the  duty  of  plaintiff,  as  the 
conductor  of  said  train,  to  stop  with  the  same  at  each  station,  and 
at  each  station  to  examine  the  wheels,  running-gear,  brakes,  and 
machinery  connected  therewith,  of  the  cars  comprising  said  train ; 
that  if  any  car  became  unsafe  to  run,  it  was  the  conductor's  duty  to 
leave  it  at  the  first  side-track;  and  that  it  was  his  duty  to  report 
all  defects  and  deficiencies  to  the  freight  agent,  etc.  Defendant 
requested  the  court  to  give  the  jury  the  following  instructions: 
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1.  That  so  far  as  tbe  plain  tiff  was  concerned,  the  defendant  was 
not  bound  to  furnish  cars  with  brakes  of  any  particular  con- 
struction ;  and  that  the  fact,  if  such  be  the  fact,  that  the  brake-staff 
on  the  car  from  which  the  plaintiff  fell  was  surmounted  by  a 
cross-bar  instead  of  awheel,  furnished  no  grounds  of  recovery  in 
this  case,  even  though  the  jury  should  find  the  latter  mode  of 
construction  to  be  the  safest  and  best;  2.  That  if  the  jury  find 
that  the  plaintiff  had  been  running  his  train  for  one  or  more 
trips  without  brakemen  or  trainmen,  and  without  complaint  on 
his  part,  the  fact  that  there  were  no  such  men  on  the  train  at 
the  time  of  the  accident  furnishes  no  ground  for  recovery;  3. 
That  if  the  jury  find  that  the  absence  of  brakemen  on  the  train 
in  plaintiff's  charge  at  the  time  of  the  accident  was  by  reason 
of  the  negligence  of  Pratt,  who  by  plaintiff's  consent  had  con- 
ducted said  train  from  Sandusky  to  Tiffin,  when  it  was  taken  by 
the  plaintiff,  then  such  absence  of  brakemen  gives  to  the  plain- 
tiff no  right  to  recover;  4.  That  if  the  jury  find  that  the  inju- 
ries of  which  the  plaintiff  complains  were  occasioned  by  defects 
in  the  machinery  or  cars  composing  the  train  under  the  plaintiff's 
charge,  and  that  such  defects  were  unknown  to  the  defendant,  and 
were  of  such  a  character  that  the  defendant  could  not,  in  the  exer- 
cise of  ordinary  care,  have  detected  or  avoided  them,  that  for  in- 
juries thus  occasioned  the  plaintiff  cannot  recover;  5.  That  the 
plaintiff  in  entering  into  the  employ  of  the  defendant  as  the  con- 
ductor of  any  of  its  freight  trains  took  upon  himself  the  ordinary 
hazard  of  that  business,  and  that  the  breaking  of  a  brake-chain 
or  connecting-link  from  secret  or  latent  defects  therein,  which 
could  not  by  ordinary  care  have  been  discovered,  is  one  of  the 
ordinary  hazards  of  that  business,  and  for  injuries  sustained  by 
the  plaintiff  occasioned  by  such  breaking,  the  plaintiff  is  not  en- 
titled to  recover;  6.  That  if  the  injuries  of  which  the  plaintiff 
complains  befell  him  by  reason  of  his  ignorance  of  defects 
in  the  machinery  or  cars  composing  the  train  of  which  he 
had  charge — which  defects  he  might  have  known  by  the 
exercise  of  proper  cai'e  and  caution,  and  the  performance  of 
his  duty  as  conductor  of  said  train — then  he  is  not  entitled 
to  recover;  7.  That  if  the  plaintiff's  neglect  of  duty,  as  the  con- 
ductor of  the  train  in  the  petition  mentioned,  contributed  in  any 
degree  to  produce  the  injuries  of  which  he  complains,  he  can- 
not recover.  The  material  part  of  the  court's  instructions  which 
were  given  to  the  jury,  and  which  were  noticed  particularly  by  the 
appellate  court,  will  be  found  quoted  in  the  opinion.  Tbe  court, 
in  further  instructions  to  the  jury,  either  refused  or  qualified 
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the  instructions  asked  by  the  defendant's  counsel,  thus:  "That 
as  to  the  instruction  first  requested  by  the  defendant  as  afore- 
said, the  court  would  not  give  the  same  in  the  form  requested, 
but  would  give  it  with  this  modification:  that  though  the  de- 
fendant was  not  bound  to  provide  brakes  of  any  particular  con- 
struction, yet  that  it  was  bound  to  furnish  good  brakes  of  a 
safe  kind,  provided  brakes  were  at  all  necessary  (which  was  a 
question  depending  on  the  evidence).  And  that  it  was  not  a 
question  between  the  kind  of  brakes;  but  were  brakes  necessary 
to  the  safe  conduct  of  the  train  ?  and  if  so,  were  those  furnished 
such  as  reasonable  skill,  diligence,  and  care  would  have  fur- 
nished as  safe  brakes  ?  That  as  to  the  instruction  secondly  re- 
quested by  the  defendant  as  aforesaid,  the  court  refused  to  give 
the  same,  and  said  to  the  jury  that  such  was  not  the  law  in 
Ohio,  unless  by  the  express  or  implied  terms  of  his  contract  it 
was  a  part  of  his  duty  to  determine  the  number,  care,  and  skill- 
fulness  of  the  trainmen  and  brakemen,  or  to  employ  or  provide 
them;  if  such  were  his  duty,  and  he  failed  to  perform  it,  it  fur- 
nished no  ground  of  recovery;  otherwise  if  this  duty  devolved 
on  other  employees  of  the  company,  not  under  control  of  plain- 
tiff. That  as  to  the  instruction  thirdly  requested  by  the  defend- 
ant as  aforesaid,  the  court  refused  to  give  the  same  in  manner 
and  form  as  requested,  but  instructed  the  jury  that  if  the  plain- 
tiff and  Pratt  had  exchanged  trains  without  the  consent  of  the 
defendant,  then  the  defendant  was  not  liable  for  Pratt's  neg- 
ligence; but  if  said  exchange  was  made  with  the  defendant's 
consent,  or  under  its  direction,  then  Pratt  was  simply  the 
agent  of  the  company  for  the  delivery  of  the  train  to  Barber  on 
the  road,  when  they  might  meet,  and  in  that  case  defendant 
was  liable  for  the  negligence  of  Pratt,  exactly  in  the  same  man- 
ner, and  to  the  same  extent,  it  would  have  been  liable  for  the 
negligence  of  any  other  agent,  whose  duty  defendant  had  made 
it  to  deliver  to  plaintiff  a  reasonably  safe  train  and  machinery. 
That  as  to  the  instruction  fourthly  requested  by  the  defendant  as 
aforesaid,  the  court  refused  to  give  the  same  in  its  terms,  but 
said  to  the  jury  that  the  defendant  would  not  be  liable  for  such 
defects  as  it  could  not,  by  the  exercise  of  reasonable  care,  have 
detected,  and  what  was  reasonable  care  in  this  case  had  been 
already  explained.  That  as  to  the  instruction  fifthly  requested 
by  the  defendant  as  aforesaid,  the  court  refused  to  give  it  in  ita 
terms,  but  said  to  the  jury  that  as  to  the  care  which  the  defend- 
ant was  bound  to  exercise,  it  must  be  reasonable,  and  what  was 
reasonable  care  under  the  circumstances  had  already  been  ex- 
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plained  to  tbem;  that  what  was  reasonable,  as  before  stated  to 
them,  depended  on  the  nature  and  hazard  of  the  enterprise  or 
business  in  which  they  were  engaged.  That  as  to  the  instruction 
sixthly  requested  by  defendant  as  aforesaid,  the  court  refused 
to  give  the  same  in  its  terras,  but  instructed  the  jury  that  it 
was  right,  provided  it  was  the  plaintiff's  duty  to  examine  for 
and  detect  these  defects,  and  whether  it  was  his  duty  thus  to 
do  was  a  question  of  fact  for  the  jury  to  determine,  as  also 
whether  it  was  or  was  not  a  part  of  his  duty,  or  was  the 
duty  of  other  employees  over  whom  plaintiff  had  no  control. 
That  as  to  the  instructions  seventhly  by  the  defendant  requested 
as  aforesaid,  the  court  refused  to  gbre  the  same  in  its  terms, 
but  said  to  the  jury  that  if  the  plaintiff's  neglect  of  his  duty 
caused  the  injury,  or  was  such  as  that  without  it  the  injury 
would  not  have  happened  to  him,  then  the  plaintiff  could  not 
recover.  But  though  he  might  have  been  guilty  of  negligence, 
yet  if  the  accident  was  unavoidable  by  reason  of  defendant's 
fault  or  omission,  and  must  have  happened  though  plaintiff  had 
done  his  entire  duty,  in  such  case  plaintiff  would  have  a  right 
to  recover,  and  that  whenever  the  plaintiff's  right  to  recover  was 
spoken  of  in  this  charge,  it  was  under  the  limitations  and  in- 
structions in  the  charge  as  an  entirety."  Defendant  excepted 
to  the  charge  as  given  by  the  court  to  the  jury,  and  to  the 
refusal  to  instruct  and  charge  as  requested.  Barber  got  a  ver- 
dict for  nine  thousand  five  hundred  dollars.  Motion  for  new 
trial  overruled,  and  judgment  entered  on  the  verdict.  Plaintiff 
in  error  made  an  assignment  of  errors:  1.  That  the  petition  of 
the  plaintiff  below  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  or  rather  that  from  said  petition  itself  it  ap- 
peared that  the  plaintiff  below  was  not  entitled  to  recover; 
2.  That  the  court  below  erred  in  its  charge  to  the  jury,  and 
erred  in  refusing  to  charge  as  requested  by  the  defendant  be- 
low.    The  other  facts  stated  in  the  opinion  will  make  it  clear. 

W.  F.  Stone  and  N.  H.  Swayne,  for  the  plaintiff  in  error. 

C.  K.  Waison  and  J,  C,  Lee,  for  the  defendant  in  error. 

By  Court,  Bartley,  C.  J.  The  judgment  sought  to  be  re- 
versed was  recovered  in  the  district  court  by  Barber,  the  defend- 
ant in  error,  for  an  injury  received  by  him  while  employed  and 
acting  as  the  conductor  of  a  train  of  freight-cars  on  the  railroad 
of  the  plaintiff  in  error.  The  alleged  ground  of  the  company's 
liability  was:  1.  Failure  and  neglect  to  provide  the  train  with 
the  necessary  number  of  hands  to  manage  and  control  the  same; 
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and  2.  Failure  and  neglect  to  furnish  the  train  with  necessary, 
suitable,  and  safe  machinery  for  running  and  managing  the 
same;  and  for  negligently  and  wrongfully  furnishing  the  train 
with  defective  and  unsafe  machinery,  and  cars  with  platforms 
unsuitable  and  unsafe  to  stand  on  in  working  the  said  machinery. 

The  main  and  leading  questions  presented  in  this  case,  there- 
fore, arise  out  of  the  duties  and  obligations  created  by  the  re- 
lation between  Barber,  as  the  conductor  of  a  train  of  cars,  and 
the  company  as  his  employer.  This  relation,  both  as  to  its 
nature  and  its  legal  incidents,  diflPers  somewhat  from  that  of  a 
subordinate  hand  on  the  train,  and  the  company;  it  also  differs 
from  that  of  a  passenger  on  a  train  of  cars,  and  the  company; 
and  it  also  diflfers  from  that  of  a  person  receiving  an  injury  on  a 
railroad,  who  is  neither  a  passenger  nor  an  employee.  As  l^e- 
tween  the  company  and  a  person  who  is  neither  a  passenger  nor 
an  employee,  there  is  no  relation  arising  out  of  any  privity  of 
contract;  consequently  any  liability  of  the  former  for  an  injury 
to  the  latter  can  be  determined  only  by  that  pervading  principle 
of  social  duty  founded  on  the  common  law,  that  every  person 
must  so  conduct  his  own  affairs  as  not  to  injure  the  rights  of 
another,  expressed  in  the  legal  maxim.  Sic  utere  tuo  tU  alienum 
non  Icedaa: 

As  between  a  passenger  and  the  railroad  company,  the  duty 
of  safe  conveyance  is  measured  by  a  severe  rule,  arising  out  of 
the  nature  of  the  obligation  and  a  principle  of  public  policy. 
Those  who  ordinarily  intrust  themselves  in  traveling  to  the 
agents  and  vehicles  of  railroad  companies  have  but  limited  means 
of  information  as  to  either  the  competency  or  fidelity  of  the 
agents,  or  the  sufficiency  of  the  cars  and  machinery;  and  pas- 
sengers undertake  to  run  those  risks  only  which  cannot  be 
avoided  by  the  utmost  degree  of  care  and  skill  on  the  part  of 
the  carrier,  in  the  preparation  and  management  of  the  means  of 
conveyance.  Such  is  the  doctrine  both  of  the  English  and  the 
American  courts:  Hegeman  v.  Western  Railroad  Corporation^  13 
N.  Y.  9  [64  Am.  Dec.  517];  Story  on  Bailm.,  sees.  601,  602;  2 
Greenl.  Ev.,  sec.  222. 

The  nature  of  the  relation  between  the  company  and  its 
agents  and  employees  being  essentially  different  from  that 
between  the  company  and  passengers,  the  duties  and  obli- 
gations arising  out  of  it  are  different,  and  consequently  give  rise 
to  a  different  rule  of  liability.  The  company  can  act  only 
through  its  agents  and  employees,  who  are  engaged  in  a  common 
enterprise,  in  which  they  share  the  responsibility,  and  in  which 
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the  safety  of  each  depends  much  on  the  efficiency  with  which 
CTeiy  other  performs  his  duty.  They  have  opportunities  of 
observing  the  conduct  of  each  other,  and  requiring  fidelity  by 
reporting  delinquencies;  and  they  have  means  of  information 
as  to  the  sufficiency  of  the  machinery,  and  the  condition  of  the 
road,  as  well  as  opportunities  of  adopting  precautions  for  safety 
sot  ordinarily  open  to  passengers.  And  they  make  their  en- 
gagements to  serve  the  company  in  view  of  the  natural  and 
ordinary  hazards  incident  to  the  business,  and  must  be  presumed 
to  stipulate  for  a  proportionate  compensation. 

It  was  adjudged  in  the  case  of  LiUle  Miami  R,  B.  Co,  v.  Sie^ 
vens,  20  Ohio,  415,  that  when  an  employer  places  one  person  in 
bis  employ,  under  the  direction  of  another  also  in  his  employ, 
Buch  employer  is  liable  for  injuries  to  person  placed  in  the  sub- 
ordinate situation,  by  the  negligence  of  his  superior.  And 
this  doctrine  was  reviewed  and  affirmed  by  this  court  in  the 
case  of  the  Cincinnati  etc.  R.  R.  Co.  v.  Keary,  3  Ohio  St.  201, 
upon  the  ground  that  the  injured  agent  or  employee,  at  the 
time  of  the  injury,  was  acting  under  the  immediate  control  and 
direction  of  his  superior,  by  whose  neglect  the  injury  was  re- 
ceived; and  thus  occupied  a  position  which  precluded  him,  for 
the  time  being,  from  exercising  his  own  discretion  in  looking  to 
and  providing  for  his  own  safety. 

The  principle  settled  in  these  cases,  however,  is  distinguish- 
able from  that  which  governs  in  the  case  before  us.  Here  Barber, 
at  the  time  of  the  injury,  was  not  under  the  direction  or  control 
of  any  superior  officer  or  agent  of  the  company.  He  had  the 
control  and  charge  of  the  train  himself,  as  its  conductor.  True, 
the  train  and  the  road  were  the  property  of  the  company.  But 
the  charge  and  use  of  the  train  were  committed  to  Barber,  who 
was  at  the  time,  so  far  as  that  train  was  concerned,  the  sole 
representative  of  the  company.  This  superintending  charge 
gave  him  power  to  regulate  the  speed  of  the  train,  to  run  it  or 
to  stop  it,  and  to  control  and  direct  it  in  any  emergency  accord- 
ing to  the  dictates  of  his  own  judgment.  True,  he  was  to  use 
and  manage  the  train  in  accordance  with  the  rules  and  regula- 
tions prescribed  by  the  company;  but  in  doing  so,  he  was  not 
under  the  directing  authority  of  any  superior  or  superintending 
agent  of  the  company.  The  responsibility  of  his  position  im- 
posed upon  him  the  duty  of  reasonable  care  and  diligence,  not 
only  in  the  management  of  the  train,  but  also  in  the  due  inspec- 
tion of  the  cars,  machinery,  and  apparatus  committed  to  his 
charge;  and  in  case  of  any  insufficiency  in  the  number  of  the 
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hands,  or  delinquency  in  the  performance  of  duty  by  the  hands 
on  the  train,  or  in  case  of  any  defect  in  the  cars  or  machinery,  to 
report  the  same  to  the  company,  and  forthwith  take  the  neces- 
sary and  proper  precautions  for  the  safety  of  the  train,  and  the 
persons  upon  it. 

Under  these  circumstances,  what  risks  did  Barber  assume  to 
run,  and  what  duties  and  obligations  rested  upon  the  company? 
The  business  was  hazardous,  and  he  undertook  the  employment, 
and  made  his  engagement  in  contemplation  of  the  perils  inci- 
dent to  it.  The  company  did  not  insure  him  against  accident, 
or  those  unforeseen  perils  which  due  and  proper  care  and  dili- 
gence could  not  provide  against.  Injuries  from  accidents,  which 
the  utmost  stretch  of  human  skill  and  foresight  cannot  provide 
against,  are  incident  to  all  situations  and  conditions  in  life. 
And  because  one  person  is  in  the  employ  of  another  in  a  hazard- 
ous business,  it  does  not  follow  that  the  employer  must  stand 
responsible  for  damages  resulting  from  injuries  received  through 
accidents  which  a  proper  degree  of  diligence  and  skill  cannot 
guard  against. 

The  company  was  presumed  to  use  reasonable  and  ordinary 
care  and  diligence  in  the  selection  and  employment  of  compe- 
tent and  suitable  agents  and  employees,  in  keeping  its  road  in 
repair,  and  in  providing  it  vnth  sufficient  and  suitable  cars  and 
machinery  for  its  use.  And  in  Barber's  undertaking  to  act  as 
the  conductor  of  this  train  of  freight-cars,  he  may  be  presumed 
to  have  stipulated  in  contemplation  of  the  performance  of  this 
reasonable  aild  ordinary  duty  on  the  part  of  the  company,  and 
to  have  undertaken  to  have  incurred  all  the  risks  and  hazards 
of  the  business  on  that  condition.  The  company,  therefore, 
became  responsible  to  him  only  in  case  of  an  injury  received  by 
him  through  a  neglect  of  that  reasonable  and  ordinary  care  and 
diligence  in  the  performance  of  its  duty  which  it  was  presumed 
to  exercise,  and  in  contemplation  of  which  its  employees  make 
their  engagements.  And  this  neglect,  in  order  to  create  a  lia- 
bility on  the  part  of  the  company,  must  be  the  wrongful  act  of 
the  company,  as  distinguished  from  the  neglect  of  a  mere  opera- 
tive or  agent  of  the  company.  For,  however  as  to  passengers, 
or  persons  who  are  neither  passengers,  agents,  nor  employees,  a 
railroad  company  may  be  responsible  for  injuries  done  by  the 
neglect  or  misconduct  of  its  agents  or  employees  while  engaged 
in  the  business  of  the  company,  it  appears  to  be  settled  both  in 
England  and  in  this  country,  that  the  company  is  not  liable  to 
an  operative  or  agent  in  its  employ  for  injuries  resulting  from 
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the  carelessness  of  another  operative  or  agent,  when  both  are 
engaged  in  a  common  service  and  no  power  of  control  is  exer- 
cised by  the  one  over  the  other:  Cincinnati  etc.  R,  li.  Co,  v.  Keary, 
3  Ohio  St.  201;  Redfield  on  Railways,  386.  And  this  doctrine, 
that  the  company  is  not  liable  to  one  employee  for  injuries  re- 
ceived from  another  in  the  same  business  or  service,  it  is  said, 
tends  to  make  all  employees  anxious,  watchful,  and  interested 
for  the  fidelity  of  each  other,  and  it  is  one  of  the  risks  in  view 
of  which  every  employee  enters  the  service  of  the  company.  But 
this  doctrine,  that  the  principal  is  not  liable  to  one  agent  or 
servant  for  on  injury  arising  from  the  neglect  or  misconduct  of 
other  agents  or  servants,  must  be  received  with  this  qualifica- 
tion, that  the  principal  is  without  faxxli  in  the  selection  and  em- 
ployment of  the  other  agents  and  servants,  or  in  continuing 
them  in  their  places  after  they  have  been  shown  to  be  incompe- 
tent or  unsuitable  persons.  Of  the  cases  in  which  it  has  been 
held  that  a  principal  is  not  liable  to  one  agent  or  servant  for  an 
injury  caused  by  the  wrongful  act  of  another  agent  or  servant 
engaged  in  the  same  business,  it  was  said  by  the  court  of  appeals 
in  New  York,  in  the  case  of  Keegan  v.  Western  B,  B,  Co., 
8  N.  T.  180  [59  Am.  Dec.  476],  that  "  they  are  applicable  only 
where  the  injury  complained  of  happened  without  any  actual 
fault  or  misconduct  of  the  principal,  either  in  the  act  which 
caused  the  injury,  or  in  the  selection  and  employment  of  the 
agent  by  whose  fault  it  did  happen.  Whenever  ihe  injury  re- 
sults from  the  actual  negligence  or  misfeasance  of  the  principal, 
he  is  liable  as  well  in  the  case  of  one  of  his  employees  or  agents 
as  in  any  other." 

It  appears  that  a  principal  is  liable  in  damages  for  an  injury 
sustained  by  his  agent  or  employee  while  in  his  service,  only 
where  the  injury  is  the  result  of  an  omission  of  that  reasonable 
and  ordinary  care  on  the  part  of  the  principal  himself,  in  the 
discharge  of  his  duty,  which  persons  of  ordinary  prudence  are 
presumed  to  exercise  in  that  particular  pursuit  Where,  there- 
fore, an  agent  or  employee  of  a  railroad  company  has  been 
injured  by  means  of  the  neglect  of  ordinary  diligence  and  care 
on  the  part  of  the  company,  either  in  not  employing  a  sufficient 
number  of  hands  to  manage  and  safely  run  a  train,  or  in  em- 
ploying, or  continuing  in  tiie  employment  of  the  company,  in- 
competent and  unsuitable  persons,  or  in  not  keeping  the  road  in 
proper  repair,  or  in  providing  the  road  with  insufficient,  defect- 
ive, and  unsafe  machinery  and  cars — in  either  case,  the  company 
is  liable.     But  the  company  would  not  be  liable,  even  in  any 
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such  case,  providing  the  agent  or  employee  was  himself  guilty 
of  neglect  or  misconduct  at  the  time,  which  contributed  to  the 
injury;  or  providing  the  agent  or  employee,  with  a  full  knowl- 
edge of  such  omission  of  duty  or  neglect  on  the  part  of  the 
company,  waived  the  matter  by  continuing  in  the  service  of  the 
company  without  taking  the  precaution,  or  using  his  exertions, 
to  have  the  omission  or  difficulty  remedied.  For  if  the  agent  or 
employee  of  the  company  waive  the  omission  of  duty  on  the  part 
of  the  company,  he  takes  the  risk  upon  himself,  and  if  damaged, 
he  must  abide  by  the  maxim,  Volevii  nonJU  injuria. 

A  careful  examination  of  the  duties  and  obligations  incident 
to  the  relation  of  employer  and  employee,  touching  the  ques- 
tions in  the  case  before  us,  leads  to  the  following  conclusions: 

1.  That  the  agent  or  employee  of  a  railroad  company  under- 
takes his  engagement  in  contemplation  of  the  ordinary  hazards 
of  the  business,  and  upon  the  incidental  condition,  not  that  the 
company  will  insure  him  against  accidental  injuries,  but  will 
exercise  reasonable  and  ordinary  care  and  diligence  in  the  dis- 
charge of  its  duties  in  regard  to  the  business. 

2.  That  the  company  is  not  liable  to  one  agent  or  servant  for 
an  injury  resulting  from  the  negligence  or  misconduct  of  an- 
other agent  or  servant  while  engaged  in  a  common  business  with 
him,  but  without  any  superior  authority  or  control  over  him. 

3.  But  where  the  company  itself  is  in  fault  as  to  its  own  pecu- 
liar duties,  and  by  means  of  its  neglect  of  that  reasonable  and 
ordinary  care  which  it  must  be  presumed  to  exercise  in  regard 
to  its  own  business,  an  injury  is  occasioned  to  an  agent  or  em- 
ployee, the  company  is  liable  in  damages,  linless  the  agent  was 
also  in  fault,  and  his  negligence  or  misconduct  contributed  as  a 
proximate  cause  to  the  injury. 

4.  If,  however,  the  agent,  with  a  full  knowledge  of  the  omis- 
sion and  neglect  of  ordinary  care  on  the  part  of  the  company, 
continues  on  in  the  business  of  the  company,  without  any  correc- 
tion of  such  omission  or  neglect,  he  thereby  waives  his  own 
rights  and  takes  the  risk  on  himself. 

The  application  of  these  conclusions  to  the  case  before  us  re- 
moves all  difficulty  in  the  determination  of  the  main  questions 
presented. 

The  first  ground  of  neglect  charged  upon  the  company  is  the 
failure  to  furnish  the  train  with  a  sufficient  number  of  hands. 
It  appears  from  the  testimony  of  the  engineer  that  there  was 
neither  a  brakeman  nor  a  trainman  on  the  train  on  the  day  of 
the  accident;  that  the  train  never  had  a  brakeman;  and  that  for 
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about  four  days,  or  two  trips,  it  had  been  without  a  trainraan ; 
and  he  further  testifies  that  there  ought  to  have  been  one  train- 
man and  two  brakemen  on  the  train.  In  the  absence  of  either 
a  brakeman  or  a  trainman,  the  conductor  had,  of  course,  to 
perform,  to  some  extent,  the  duties  of  both;  and  he  was  in  the 
act  of  performing  the  duty  of  one  of  these  subordinate  hands 
when  he  received  the  injury  complained  of. 

It  appears,  therefore,  that  the  company  was  guilty  of  a  neglect 
of  due  and  reasonable  care  in  the  failure  to  supply  the  train  with 
a  sufficient  number  of  hands  for  its  safe  and  proper  manage- 
ment. But  in  the  charge  and  control  of  the  train  Barber  was 
the  directing  agent,  and  sole  representative  of  the  company.  It 
was  his  duty  to  notify  the  company  of  the  want  of  sufficient 
hands,  and  to  require  the  company  to  furnish  them.  It  is  not 
averred  in  the  petition,  nor  does  it  appear  in  the  proof,  that  the 
company  had  a  knowledge  that  this  train  was  running  without  a 
sufficient  number  of  hands,  or  that  the  conductor  had  either 
given  the  company  notice  of  the  insufficiency  of  hands  on  the 
train,  or  required  them  to  be  supplied.  So  far,  therefore,  as 
the  deficiency  in  the  number  of  hands  upon  the  train  contributed 
to  the  injury,  the  maxim,  Volenti  nan  fit  injuria,  applies.  It  is 
an  old  and  settled  rule  of  the  common  law  that  no  one  can  main- 
tain an  action  for  a  wrong  where  he  has  consented  or  contributed 
to  the  act  which  has  occasioned  it. 

The  other  ground  upon  which  the  recovery  was  sought  below 
vas  the  alleged  failure  and  neglect  of  the  company  to  furnish 
sufficient  and  safe  machinery  and  cars;  and  the  alleged  wrong- 
ful and  negligent  act  of  the  company  in  actually  furnishing  the 
train  with  defective,  unsafe,  and  insufficient  cars  and  machinery. 

It  appears  that  there  was  a  defect  in  the  link  which  connected 
the  third  and  fourth  car  of  the  train  back  of  the  engine,  on  ac- 
count of  its  not  having  been  sufficiently  welded  in  the  making, 
by  means  of  which  a  separation  in  the  train  took  place.  It  ap- 
pears, further,  that  the  brake  on  the  first  car  of  the  detached 
portion  of  the  train  was  in  a  bod  condition  for  want  of  connec- 
tion between  the  brake-blocks;  that  the  brake-chain  was  defect- 
ive, and  broke  when  Barber  was  attempting  to  use  it  to  stop  the 
detached  portion  of  the  train  on  a  down  grade.  The  top  of  the 
brake-staflf  was  a  cross-bar,  and  the  platfoim  for  a  person  to 
stand  on  to  work  the  brake  was  claimed  to  be  insufficient  and 
unsafe.  By  means  of  these  defects  in  the  cars  and  machinery, 
the  accident  occiUTed  by  which  the  defendant  in  error  received 
the  injury. 
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The  duty  imposed  on  the  company  by  the  relation  occupied 
by  the  conductor  was  to  use  reasonable  and  ordinary  care  and 
diligence  in  furnishing  him  with  sufficient,  sound,  and  safe  cars 
and  machinery  for  the  train.  This  duty  required  not  only  that 
the  company  should  use  proper  skill  and  diligence  in  procuring 
and  furnishing  sufficient  and  safe  cars  and  machinery,  but  also, 
when  notified  that  they  had  become  insufficient  and  unsafe,  or 
when  they  had  been  in  use  as  long  as  they  could  with  safety  be 
used,  to  take  them  off  the  road  until  repaired  and  made  suffi- 
cient and  safe.  And  for  any  injury  sustained  by  an  agent  or 
employee  of  the  company  from  any  neglect  of  this  duty  the 
company  would  be  liable.  But  the  relation  occupied  by  the 
agent  or  employee  imposes  a  reciprocal  duty  upon  him.  It 
was  the  duty  of  Barber,  as  the  conductor  of  this  train,  to  use 
ordinary  and  reasonable  skill  and  diligence  on  his  part,  not 
simply  in  the  management  of  the  train,  but  also  in  supervising 
the  due  inspection  of  the  cars,  machinery,  and  apparatus,  as  to 
their  sufficiency  and  safety,  while  under  his  charge;  and  on  the 
discovery  of  any  defect  or  insufficiency,  to  notify  the  company, 
and  to  take  the  proper  precautions  to  guard  against  danger 
therefrom.  And  if  he  was  injured  by  the  negligence  of  the  com- 
pany in  furnishing,  or  continuing  to  use,  defective  cars  and  ma- 
chinery, yet  if  his  own  neglect  of  duty  in  the  management  of 
the  train,  or  due  inspection  of  the  cars  and  machinery  in  his 
charge,  contributed  as  a  proximate  cause  of  the  injury,  he  could 
have  no  right  of  action  against  the  company  for  damages;  or  if 
he  knew  of  the  defects  and  insufficiency  of  the  cars  or  machinery, 
and  without  taking  the  necessary  and  proper  precaution  to 
guard  against  danger,  continued  to  use  them,  he  took  upon 
himself  the  risk,  and  waved  his  right  as  against  the  company. 
If  there  was  no  neglect  of  due  and  ordinary  care  and  diligence 
on  the  part  of  the  company  furnishing  or  continuing  the  use  of 
the  cars  and  machinery,  and  the  injury  was  caused  by  latent 
defects,  unknown  alike  to  the  company  and  to  the  conductor, 
and  not  discoverable  by  due  and  ordinary  skill  and  diligence  in 
the  inspection  of  the  cars  and  machinery,  it  would  be  a  misad- 
venture falling  among  the  casualties  incident  to  the  business, 
and  for  which  no  one  could  be  blamed.  But  if  the  defects 
which  caused  the  injury  were  actually  unknown  either  to  the 
company  or  the  conductor,  and  not  discoverable  by  due  and 
ordinary  inspection,  and  yet  were  such  as  resulted  fron  a  neg- 
lect of  reasonable  and  ordinary  care  and  diligence  on  the  part 
of  the  company,  either  in  procuring  the  cars  or  machinery  to  be 
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made,  or  in  contmaing  their  use  on  the  road  beyond  the  time 
when  they  could  be  safely  used,  the  company  would  be  liable  in 
damages  for  the  injury.  And  whether  such  was  the  case  or  not, 
was  a  matter  of  fact  for  submission,  under  proper  instructions, 
to  the  jury  in  the  court  below. 

The  view  of  the  law  here  expressed  as  applicable  to  this  case, 
and  in  which  we  all  concur,  is  at  variance  with  the  instructions 
given  by  the  court  below  to  the  jury  in  various  particulars. 

The  charge  of  the  district  court  to  the  jury,  taken  in  its  whole 
context,  together  with  the  instructions  asked  by  counsel,  and 
refused  or  qualified  by  the  court,  gave  an  erroneous  view  of  the 
law  which  governs  this  case. 

The  court  instructed  the  jury  as  to  the  rule  of  liability  appli- 
cable to  the  company,  without  the  proper  qualification  where  the 
fault  of  the  conductor  contributes  as  a  proximate  cause  to  the 
injury,  or  where  the  conductor,  with  a  knowledge  of  omissions 
and  neglect  on  the  part  of  the  company,  waives  its  obligations 
and  takes  the  risk  upon  himself. 

And  the  court  instructed  the  jury  as  to  the  company's  liability 
as  follows:  "  She  undertook  to  furnish  said  train  and  machinery 
in  good  and  safe  condition ;  she  undertook  to  devote  reasonable 
care,  attention,  and  diligence  to  the  machinery  and  other  material 
that  made  up  th,e  train;  and  this  either  by  the  plaintiff  or  some 
other  person.  She  undertook  to  famish  the  train  with  such 
number  of  hands,  possessing  reasonable  skill,  as  were  necessary 
to  the  safe  conduct  of  the  train.  She  agreed,  in  short,  that 
everything  necessary  for  the  conduct  of  the  train  with  safety  to 
the  conductor  should  be  done  on  her  part.  And  finally,  she  un- 
dertook to  be  responsible  to  Barber  for  the  negligence  or  careless- 
ness of  certain  of  her  employees,  through  whose  negligence  or 
carelessness  an  injury  might  result  to  him.  And  in  the  dis- 
charge of  these  undertakings,  she  was  to  use  reasonable  and 
proper  care,  diligence,  and  skill."  And  in  this  connection  the 
court  charged  that  *'  that  care,  skill,  and  diligence,  in  order  to  be 
reasonable  when  a  party  puts  in  motion  a  most  dangerous  body, 
must  be  of  the  highest  order."  And  the  court  continued  in  these 
words:  •*  Now,  inquire  of  the  evidence  whether  the  railroad  com- 
pany has  performed  these  undertakings.  If  she  has  performed 
these  and  all  other  undertakings  on  her  part,  if  she  has  been 
guilty  of  neither  carelessness,  negligence,  or  want  of  skill,  she  is 
not  liable." 

Now,  the  court  in  thus  charging  did  not  state  the  duty  and 
obligations  of  the  company  with  accuracy;  did  not  distinguish 
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between  general  acts  of  neglect  on  the  pait  of  the  company,  and 
negligence  contributing  either  as  a  remote  or  a  proximate  cause 
to  the  injury;  but  by  direct  implication  gave  the  impression  that 
if  the  company  had  neglected  any  of  its  undertakings,  either 
those  mentioned  or  others,  or  been  guilty  of  any  act  of  negli- 
gence or  want  of  skill,  whether  the  same  was  connected  with  or 
contributed  as  a  proximate  cause  to  the  injury  or  not,  the  com- 
pany was  liable  to  this  action.  The  charge  in  this  respect  was 
calculated,  at  least,  to  mislead  the  jury. 

The  court  gave  the  instruction  that  the  company  **  undertook 
to  be  responsible  to  Barber  for  the  negligence  and  carelessness 
of  certain  of  her  employees,  through  whose  negligence  or  care- 
lessness an  injury  might  result  to  him,"  as  a  rule  of  law  applica- 
ble to  this  case,  without  further  qualification  or  explanation. 
As  Barber  was  not  acting  under  the  immediate  direction  or  con- 
trol of  any  superior  officer  or  agent  of  the  company  at  the  time, 
this  instruction,  as  applied  to  this  case,  was  directly  at  variance 
with  the  doctrine  of  the  case  of  the  Cinoinnali  etc.  B,  R,  Co. 
V.  Keary,  3  Ohio  St.  201. 

The  court  also  erred  in  instructing  the  jury  that  what  consti- 
tuted "  the  various  duties  of  a  conductor  of  a  train  of  cars,"  in- 
cident to  his  position,  was  a  question  of  fact  to  be  found  by  the 
jury  from  the  evidence.  Now  what  constitutes  negligence  in 
regard  to  a  duty  enjoined  by  any  particular  relation  or  employ- 
ment is  usually,  if  not  invariably,  a  mixed  question  of  law  and 
of  fact;  but  what  duty  the  law  implies  as  incident  to  any  par- 
ticular relation  or  employment  is  always  a  question  of  law  for 
the  determination  of  the  court. 

It  is  also  assigned  for  error  that  the  petition  does  not  set  forth 
sufficient  legal  grounds  to  constitute  a  cause  of  action. 

It  is  essential  that  the  plaintiff,  in  order  to  lay  a  sufficient 
foundation  for  a  recover}'  and  judgment  for  an  injury  received 
by  him  while  acting  as  the  conductor  of  a  train  of  cars,  should 
aver  or  show  in  his  petition,  in  addition  to  the  allegation  that 
he  had  no  knowledge  of  the  insufficiency  or  defects  which  were 
the  alleged  cause  of  the  injury,  that  he  had  exercised  due  care 
and  diligence  in  the  use,  and  also  in  the  examination  and  in- 
spection, of  the  cars  and  machinery  belonging  to  the  train  while 
the  same  was  under  his  charge  and  direction.  The  petition  con- 
tains no  such  averment,  and  on  this  ground  is  fatally  defective. 

Other  questions  are  made  in  this  case,  but  it  is  not  deemed 
necessary  to  express  the  views  of  the  court  upon  them. 

Judgment  of  the  district  court  reversed  and  cause  remanded. 
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Evert  Pkbso:?  mtst  So  Use  ms  Own  Profkrtt  as  not  to  Injtrb  That 
OP  HIS  Neighbor:  Kenckacker  r.  CUvdamd  tic  R.  R,  Co.,  62  Am.  Dec  240. 

Persons  to  Whom  Managrmbst  of  Raiukoad  is  Intrusted  MirsT  Exer- 
cise the  strictest  vigUaooe:  PauujflvaMia  R,  R.  Co,  ▼.  A»pdly  62  Am.  Dec 
323;  and  compaoy's  liability  for  negligence  shoald  be  strictly  enforccnl  on 
grounds  of  pablic  policy:  Cumberlcmd  V.  R.  R.  Co,  v.  Hugke^  51  Id.  513. 

Railroad  Compant*s  Liabiutt  to  Passengers:  OVUnwater  v.  21.  <£*  /. 
R.  R  Co.,  61  Am.  Dec.  101;  (Mena  etc.  R.  R.  Co.  ▼.  /by,  63  Id.  323,  and 
notes  333;  Hegeman  v.  Wewiem  R.  R.  Corp.,  64  Id.  517.  and  exhaustive  note 
to  same  521,  on  liability  of  carriers  of  passengers  for  injuries  resulting  from 
defects  in  their  vehicles  and  other  appliances:  Pennsylvania  R.  R.  Co.  v.  As- 
peU,  62  Id.  327;  Zemp  v.  IT.  d:  M.  R.  R.  Co.,  64  Id.  763. 

Liabiutt  of  Master  to  Servant  for  Injuries  Resulting  from  Neg- 
ligence OF  Fellow-servant:  See  GifUnvxUer  v.  M.  <€•  /.  R.  R,  Co.,  61  Am. 
Dec  101,  and  note  thereto  108,  discussing  the  subject. 

Railroad  Compant's  Llabilitt  for  Injuries  to  Trespassers:  See  note  to 
LiUle  i^chuyUdU  N.  R.  <Cr  C.  Co.  v.  Norton,  64  Am.  Dec  674. 

For  Doctrines  of  Neougence  and  Contribxttort  Negugence  as  ap* 
plied  to  the  liability  of  railroad  companies,  see  note  to  Ware  v.  B.  dt*  L. 
Camd  Co.,  35  Am.  Dec  197;  Chicago  <fr  M.  R.  R.  Co.  v.  Patchin,  61  LI.  65; 
Murch  V.  Concord  R.  R.  Corp.,  Id.  631,  and  notes  641;  Kerwhacber  v.  CUre- 
land  etc.  R.  R.  Co.,  62  Id.  246,  and  copious  references  in  notes  thereto  270; 
Pentisylvania  R.  R.  Co.  v.  Aspell,  Id.  323,  and  voluminous  notes  to  same  327; 
JVV&OH  V.  r.  dfc  C.  R.  R.  Co,,  Id.  614;  Galena  dt  C.  U.  R.  R.  Co.  v.  F.nj,  63 
Id.  323,  and  notes  333;  LiUU  Schuyfkill  ttc.  Co.  v.  Norton,  64  Id.  672,  and 
note  675;  2femp  v.  Wilmington  etc.  R.  R.  Co.,  Id.  763,  and  notes  771;  Cumber* 
land  V.  R.  R.  Co.  v.  Hughes,  51  Id.  513.  * 

Negugence  is  Mixed  Question  of  Law  and  Fact:  the  judge  is  to  in- 
struct  as  to  what  is  negligence,  and  the  jury,  in  most  cases,  ascertain  whether 
the  facts  sustain  the  definition:  Zemp  v.  Wilmington  etc.  R.  R.  Co.,  64  Am. 
Dec  763.  and  note  771. 

The  principal  case  was  cited  in  Whaalan  v.  Mad  River  <fr  L.  E,  R.  R, 
Co.,  8  Ohio  St.  253,  to  the  point  that  the  servant  takes  upon  himself  all  the 
ordinary  risks  of  the  business,  including  the  liability  to  injury  from  the  negli- 
gence of  other  servants  employed  with  him,  by  the  common  principal,  but 
having  no  control  over  the  business,  or  the  servant  who  receives  the  injury. 
It  was  summarized  in  Columbus  etc.  and  Little  M.  R.  R.  Cos.  v.  WM*s  Adm'x, 
12  Id.  487,  as  illustrating  the  questions  in  the  latter  case.  In  Lake  Shore  <Ss 
M,  S.  Railway  Co.  v.  Knitted,  33  Id.  468,  it  was  cited  in  the  discussion  of  a  rail- 
road's dangerous  way  of  doing  business.  "If  it  be  conceded,"  said  the  court, 
"that  the  switching  of  cars  fVom  the  main  track  to  a  side- track  of  the  road, 
while  the  train  is  in  motion,  is  a  dangerous  mode  of  doing  the  business,  and 
ought  to  be  regarded  as  evidence  of  negligence  of  the  comjiany  or  its  officers; 
still,  as  aU  the  employees  entered  the  service  of  the  company  with  full 
knowledge  that  such  was  the  practice,  or  acquired  such  knowledge  afterward, 
and  remained  in  the  service  without  the  least  objection  thereto,  and  fully 
acquiesced  therein,  they  must  be  regarded  as  having  consented  to  the  practice 
or  as  having  waived  any  objection  thereto,  and  therefore  as  having  taken  the 
risk  upon  themselves." 


328  Thueston  v.  Ludwig.  [Ohio, 

Thurston  v.  Ludwig 

[6  Ohio  Statx,  1.] 
Vebbal  Agbeement,  to  have  Effect   of  Altsriko   Terms   of  Priob 
Written  CJontract,  must  be  supported  by  a  new  aud  valid  considera- 
tioD,  or  must  have  been  so  far  acted  upon  that  a  refusal  to  carry  it  out 
would  work  a  fraud  on  one  of  the  parties. 

Assumpsit,  in  which  the  plaintiffs  declared  upon  the  following 
written  contract:  "This  is  to  certify  that  William  Ludwig 
agrees  to  deliver  to  Thurston  &  Hays  from  three  hundred  to 
five  hundred  good  merchantable  stock  hogs,  none  to  weigh  less 
than  seventy  pounds,  to  be  delivered  in  Delaware,  Ohio,  from 
first  to  fifth  of  March  next,  for  which  Thurston  &  Hays  agree  to 
give  three  dollars  and  ten  cents  per  hundred  gross  weight  on 
delivery.  Wm.  Ludwig,  Thurston  &  Hays.  Bucyrus,  January 
13,  1852."    The  other  facts  are  stated  in  the  opinion. 

Feleg  Bunker  and  James  B.  Hubbell,  for  the  plaintifTai 

Stephen  B,  Harris,  for  the  defendant. 

By  Court,  Babtlet,  C.  J.  The  single  question  presented  by 
this  case  is,  whether  the  written  contract  of  the  parties  was 
ijtered  by  a  verbal  agreement.  The  written  contract  expressly 
provided  for  payment  for  the  hogs  by  the  plaintiffs,  at  the  time 
of  delivery,  which  was  to  be  between  the  first  and  the  fifth  of 
March  succeeding  the  time  of  the  making  of  the  contract  on  the 
thirteenth  of  January,  1852.  It  appears  that  immediately  after 
the  execution  of  the  written  contract,  the  defendant,  Ludwig, 
insisted  that,  according  to  a  custom  among  stock  dealers,  he 
ought  to  have  some  money  in  advance;  and  the  plaintiff  Thurs- 
ton at  first  declined,  but  finally  promised  the  defendant  that 
he  would  make  him  an  advance  of  one  hundred  and  fifly  or  two 
hundred  dollars  about  the  first  of  February.  The  district  court 
regarded  this  verbal  promise  as  a  valid  alteration  of  the  written 
contract  between  the  parties,  and  as  creating  a  condition  prece- 
dent to  the  obligation  of  the  defendant  to  deliver  the  hogs. 
Was  there  error  in  the  action  of  the  court  in  this  regard  ? 

It  is  well  settled,  as  a  general  rule,  that  all  parol  negotiations 
between  the  parties  to  a  written  contract  anterior  to  or  contem- 
poraneous with  the  execution  of  the  instrument,  are  to  be  re- 
garded as  either  merged  in  it  or  concluded  by  it.  Accordingly 
it  is  held  that  parol  evidence  is  incompetent  to  show  terms  or 
conditions  at  variance  with  or  in  addition  to  a  written  agree- 
ment which  the  parties  agreed  to  verbally,  prior  to  or  at  the 
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tiine  the  contract  was  reduced  to  writing,  but  which  were  not 
inserted  in  the  instrument:  Powell  t.  Edmunds,  12  East,  6; 
Ridgway  t.  Bowman,  7  Cush.  268;  8maU  t.  Quincy,  4  Me. 
497;  Ch.  Cont.  110.  And  it  appears  to  be  equally  well  settled 
that,  subsequent  to  the  execution  of  a  written  contract,  it  is 
competent  for  the  parties,  by  a  new  contract,  although  not  in 
writing,  either  to  abandon,  waive,  or  annul  the  prior  contract, 
or  vary  or  qualify  the  terms  of  it  in  any  manner.  And  where 
the  verbal  contract  only  changes  or  modifies  some  of  the  terms 
of  the  original  contract,  it  embraces  by  reference  all  the  written 
stipulations  of  the  original  undertaking,  and  is  to  be  proved 
by  the  verbal  agreement  taken  in  its  connection  with  the  written 
contract.  But  where  a  written  contract  is  thus  either  totally 
abandoned  and  annulled,  or  simply  altered  or  modified  in  some 
of  its  terms,  it  is  done,  and  can  only  be  done,  by  a  distinct  and 
substantive  contract  between  the  parties,  founded  on  some  valid 
consideration.  And  among  the  multifarious  verbal  negotiations 
of  parties  in  reference  to  their  mutual  stipulations  in  written 
contracts,  to  draw  the  line  of  distinction  between  those  which 
are  valid  and  effectual  as  alterations  or  modifications  of  the 
terms  of  written  contracts,  and  those  which  are  mere  policita- 
tions,  or  nxida  pacta,  and  therefore  of  no  binding  validity,  re-* 
quires,  sometimes,  much  nicety  of  discrimination.  And  it  is  to 
be  regretted  that  the  reported  adjudications  bearing  upon  this 
distinction  are  not  all  entirely  perspicuous  and  consistent.  The 
general  language  employed  by  some  of  the  elementary  authors 
touching  this  subject,  to  the  effect  that  the  parties  to  a  written 
contract  may,  by  parol  agreement,  waive,  abandon,  or  discharge 
a  written  contract,  in  whole  or  in  part,  or  alter  or  modify  any 
of  its  terms,  has  led  some  to  the  inconsiderate  conclusion  that 
it  could  be  done  without  any  new  and  valid  consideration. 
This,  however,  is  a  mistake.  A  valid  consideration  is  an  essen- 
tial and  indispensable  element  in  every  binding  agreement.  If 
a  written  contract  be  altered  by  verbal  agreement,  such  agree- 
ment must  have  the  essential  ingredients  of  a  binding  contract; . 
and  although  it  may  have  reference  to,  and  indeed  embody,  the 
terms  of  the  written  contract,  yet  it  must  be  founded  on  a  new 
and  distinct  consideration  of  itself. 

When  the  verbal  agreement  of  parties  amounts  to  a  waiver  or 
discharge  of  mutual  stipulations  in  a  written  contract,  either  in 
whole  or  in  part,  the  discharge  of  each  by  the  other  from  the 
obligations  of  the  contract  may  furnish  a  suf&cient  considera- 
tion.    Forbearance,  or  extrinsic  considerations,  may  exist  to 
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fumisli  sufficient  legal  foundation  for  an  alteration,  by  verbal 
agreement,  of  the  stipulations  in  a  prior  existing  contract.  An 
agreement  by  one  person  to  discharge  another  from  the  obliga- 
tions of  a  written  contract,  as  a  matter  purely  ex  gratia  and  in 
the  nature  of  a  donation,  would  be  of  no  binding  validity  as  a 
mere  executory  agreement,  and  to  be  effectual  must  be  fully 
executed  by  an  actual  release  or  surrender  of  the  contract,  in 
writing.^  There  is  a  class  of  cases,  however,  where  a  written 
contract  may  be  altered  or  modified  by  a  mere  verbal  agreement 
of  the  parties,  which  at  its  inception,  or  as  a  mere  executory 
agreement,  would  have  no  binding  effect,  yet  by  being  acted 
upon  by  the  parties  until  it  would  work  a  fraud  or  injury  to  re- 
fuse to  cany  it  out,  becomes  binding  and  effectual  as  a  con- 
tract. But  a  verbal  agreement,  to  have  the  effect  to  alter  or 
modify  the  terms  of  a  prior  written  contract,  must  be  a  valid 
and  binding  contract  of  itself,  resting  upon  some  new  and  dis- 
tinct consideration.  And  it  cannot  be  supported  on  the  sup- 
position that  it  is  founded  on  the  continuation  or  extension  of 
the  consideration  of  the  prior  or  written  contract,  which  was 
complete  of  itself,  and,  so  far  as  it  went,  fixed  the  rights  of  the 
parties. 

In  the  case  of  Ooss  v.  Nugent,  5  Bam.  &  Adol.  65,  in  which 
the  doctrine  that  a  written  contract  may  be  annulled,  or  its 
terms  cdtered,  by  subsequent  verbal  contract,  is  laid  down  by 
Lord  Denman  in  the  broadest  language,  it  is  not  pretended 
that  it  can  be  done  otherwise  than  by  a  ''new  contract,"  which, 
of  course,  must  be  founded  on  a  new  and  distinct  consideration. 

The  case  of  Latiimore  v.  Harsen,  14  Johns.  330,  was  a  case 
in  which  the  plaintiffs,  in  a  suit  to  enforce  a  verbal  contract, 
had  subjected  themselves  to  a  penalty  for  the  non-fulfillment 
of  a  written  contract;  and  finding  the  contract  a  hard  one, 
chose  to  pay  the  penalty  rather  than  perform  the  contract,  and 
thereupon  the  other  party,  preferring  the  fulfillment  of  the 
contract  to  the  payment  of  the  penalty,  verbally  agreed  that  if 
the  plaintiffs  would  go  on  and  perform  the  work  they  should 
be  paid  therefor  whatever  it  was  reasonably  worth,  with  which 
the  plaintiffs  complied.  Here  was  a  new  and  distinct  contract, 
and  founded  upon  a  new  and  distinct  consideration.  The  per- 
formance of  the  work  under  the  first  contract  was  abandoned, 
and  being  more  beneficial  to  the  defendant  even  than  the 
penalty  incurred,  furnished  a  good  consideration  for  the  new 
contract.  And  the  court  place  the  decision  strictly  on  the 
ground  of  a  sufficient  new  consideration.     Substantially  to  the 
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same  effect  is  the  case  of  Mwnroe  v.  Perkins,  9  Pick.  298  [20 
Am.  Dec.  475],  -where  one,  by  an  instrument  under  seal,  agreed 
to  erect  a  building  for  a  fixed  price,  which  proved  to  be  an  in- 
adequate compensation,  and  having  performed  part  of  the  work, 
refused  to  proceed  further;  whereupon  the  obligee  promised 
that  if  the  party  would  go  on  and  complete  the  work  he  should 
be  paid  for  his  labor  and  materials  what  they  were  reasonably 
worth,  and  the  work  was  done.  Here  the  employer  had  a  right 
of  action  on  the  written  contract  which  was  broken;  but  he 
chose,  in  view  of  the  benefit  of  the  work,  to  make  a  new  con- 
tract for  its  performance. 

And  the  case  of  Gummings  v.  Arnold,  3  Met.  486  [37  Am. 
Dec.  155],  stands  upon  the  same  principle;  also  the  case  of 
Dearborn  v.  Cross,  7  Cow.  48;  Randolph  v.  Perry,  2  Port.  376 
[27  Am.  Dec.  659];  Perrine  v.  Cheesman,  12  N.  J.  L.  177  [19 
Am.  Dec.  388]. 

There  is  a  class  of  cases  where  parol  evidence  has  been  admit- 
ted in  connection  with  written  evidence,  where  it  is  appai*ent 
from  the  writing  itself  that  it  does  not  embody  the  whol»  con- 
tract of  the  parties,  or  where  the  verbal  agreement  is  not  incon- 
sistent with,  but  supplementary  to,  the  written  agreement.  The 
case  of  Jeffery  v.  Walton,  1  Stark.  267,  falls  within  this  class, 
where  in  the  hire  of  a  horse  a  written  stipulation  on  a  card  ex- 
isted, merely  regulating  the  time  of  hiring  and  the  rate  of  pay- 
ment; parol  evidence  was  admitted  showing  additional  terms  in 
the  agreement.  Also  Wallace  v.  Rogers,  2  N.  H.  506,  where  arti- 
cles were  sold  accompanied  by  a  bill  of  parcels  fixing  the  quan- 
tity, price,  etc.  Eogins  v.  Plymplon,  11  Pick.  99,  and  Bradford 
V.  Manly,  13  Mass.  139  [7  Am.  Deo.  122],  are  to  the  same  effect. 
To  this  class  also  belongs  the  case  of  Whiie  v.  Parkin,  12  East, 
578.  The  principle  of  these  cases  must  be  distinguished  from 
that  which  is  applicable  to  the  case  before  us. 

There  is  a  still  more  extensive  class  of  cases  in  which  parol 
evidence  has  been  admitted  to  vary  the  terms  of  a  prior  written 
contract,  where  the  verbal  agreement,  as  a  mere  executory  con- 
tract, would,  at  its  inception,  be  wholly  ineffectual,  but  which 
acquires  validity  and  becomes  binding  from  having  been  exe- 
cuted or  acted  on  by  the  parties.  Under  the  rule  in  this  class 
of  cases,  oral  evidence  is  admissible  to  show  that  by  a  subse- 
quent agreement  the  time  for  the  performance  has  been  en- 
larged, or  the  place  for  the  performance  changed  from  that  fixed 
by  the  written  contract:  1  Greenl.  Ev.,  sec.  304;  Keating  v. 
Price,  1  Johns.  Cas.  22  [1  Am.  Dec.  92 1. 
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But  an  oral  a^n^ement  to  enlarge  the  time  or  change  the  place 
of  performance  fixed  by  a  written  contract  must  be  subsequent 
to  the  time  of  the  execution  of  the  latter,  and  constitute  an 
index>endent  agreement  of  itself,  acquiring  its  binding  effect 
either  from  an  existing  consideration  at  the  time,  or  from  having 
been  acted  upon  by  the  parties  until  it  could  not  be  disregarded 
by  one  party  without  working  an  injury  to  the  other  party.  In 
the  case  of  Le/evre  v.  Le/evre,  4  Serg.  &  R.  241  [8  Am.  Dec.  696], 
it  was  held  that  parol  evidence  was  admissible  to  prove  that  after 
the  execution  of  a  deed  conveying  a  right  to  a  watercourse 
through  the  granted  land  by  courses  and  distances,  a  verbal 
agreement  was  entered  into  between  the  parties,  for  their  mutual 
accommodation,  altering  the  route  of  the  watercourse.  And 
this  evidence  was  admitted  expressly  on  the  ground  that  the  par- 
ties had  acted  on  the  verbal  agreement,  so  that  the  original  con- 
tract could  no  longer  be  enforced  without  a  fraud  upon  one 
party.  To  the  same  effect  is  Crosman  v.  Fuller,  17  Pick.  174; 
also  Richardson  v.  Cooper,  25  Me.  450;  Bailey  v.  Johnson,  9  Cow, 
116;  Lynch  v.  McBeth,  7  How.  Pr.  113. 

Upon  a  full  review  of  the  whole  subject,  it  appears  to  be  well 
established  that  a  verbal  agreement,  to  be  effectual  and  bind- 
ing as  an  alteration  of  the  express  terms  of  a  prior  written  con- 
tract between  the  parties,  must  be  supported  by  a  new  and  valid 
consideration.  And  that  a  mere  executory  contract,  of  the  kind 
to  constitute  an  exception  to  this  rule,  must  have  been  acted 
upon  so  far  that  a  refusal  to  carry  it  out  would  work  a  fraud 
on  one  of  the  parties. 

The  application  of  this  view  of  the  law  to  the  case  before  us 
removes  all  difficulty  in  making  a  satisfactory  disposition  of  it. 
The  verbal  promise  of  Thurston  was  manifestly  unsupported 
by  any  valid  consideration,  as  disclosed  by  the  evidence. 
The  parties  had  just  settled  the  terms  of  their  written  con- 
tract, completed  the  execution  of  it  by  which  Ludwig  had 
bound  himself  to  deliver  the  hogs  in  consideration  of  the 
undertaking  of  Thurston  &  Hays  to  pay  the  stipulated  price, 
at  the  time  of  delivery  in  March.  The  time  and  place  of  pay- 
ment were  fixed  by  the  express  terms  of  the  written  contract. 
The  custom  of  the  country,  if  any  such  actually  existed  as 
that  spoken  of  by  Ludwig,  could  not  have  affected  the  ex- 
press terms  of  the  written  contract.  What  conceivable  consid- 
eration can  be  assigned  to  support  Thurston's  promise  as  a  bind- 
ing obligation  ?  Ludwig  had  not  refused  a  compliance  with  the 
written  contract  which  he  had  just  executed.     Why  should 
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Thurston,  except  as  a  mere  matter  of  accommodation,  or  favor, 
resting  in  his  own  discretion,  promise  an  advance  of  one  hun- 
dred and  fifty  or  two  hundred  dollars  to  Ludwig,  one  month 
before  the  stipulated  time  of  payment,  and  that,  too,  without 
security,  when  the  terms  of  his  written  contract  secured  him 
against  any  such  a  risk?  As  a  consideration  for  this  promise, 
Ludwig  was  not  required  to  deliver  any  more  hogs;  nor  of  a 
better  quality,  nor  at  any  other  time  or  place,  nor  at  a  less  price, 
nor  wait  any  greater  length  of  time  for  the  balance  of  the  money. 
In  short,  Thurston  was  to  take  nothing  for  the  fruits  of  his 
promise,  to  which  he  was  not  entitled,  and  which  he  had  not  a 
right  to  expect  at  the  time,  from  the  performance  of  the  written 
contract  by  Ludwig.  The  proposed  advance,  therefore,  so  fax 
as  the  evidence  discloses  it,  was  a  naked  promise  of  an  accom- 
modation or  favor,  resting  in  the  option  of  Thurston;  and  it 
apx>ears  to  have  been  so  treated  by  the  parties  at  the  time. 
The  written  contract  which  had  just  been  signed  was  before 
them  when  the  promise  of  the  advance  was  made.  If  intended 
as  a  stipulation  in  their  contract,  why  was  it  not  inserted  or 
indorsed  on  the  contract  at  the  time  ?  Why  did  Ludwig  take 
his  duplicate  copy  of  the  contract,  at  the  very  time  of  the 
promised  advance,  and  separate  from  Thurston  without  a  change 
in  the  writing,  which  he  carried  away  with  him  as  the  evidence 
of  the  agreement  ?  And  it  is  not  made  to  appear  that  Ludwig 
ever  made  any  request  of  Thurston  for  the  advance.  On  the 
contraiy,  when  Thurston,  about  the  first  of  February,  and  near 
the  time  when  the  promised  advanced  was  to  have  been  made, 
sent  his  son  to  Ludwig  to  inquire  about  the  delivery  of  the 
hogs,  instead  of  requesting  the  advance  he  did  not  even  in- 
quire about  it,  but  said  that  he  had  the  hogs,  or  the  most  of 
them,  and  would  be  ready  to  deliver  them  at  the  time  specified. 
If  the  solemn  stipulations  of  a  written  contract  could  be  altered 
by  a  mere  naked  verbal  promise  under  such  circumstances,  that 
certainty,  which  is  the  greatest  guaranty  of  safety  among  busi- 
ness men,  arising  out  of  written  contracts,  would  be  greatly 
weakened.  And  evidence  of  loose  and  inconsiderate  conversa- 
tions, often  not  fully  understood  or  accurately  remembered, 
would  be  resorted  to  in  many  cases  to  show  wavers  or  varia- 
tions in  the  stipulations  of  parties,  with  a  view  of  avoiding  the 
binding  obligations  of  written  contracts. 

TVe  are  unanimous  in  the  opinion  that  there  was  error  in 
the  proceedings  of  the  district  court. 

Judgment  reversed  and  cause  remanded. 

Swan,  Brinkebhoff,  Bowen,  and  Scott,  JJ.,  concurred. 
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Written  Contract  mat  be  Altered  by  Sitbseqttent  Verbal  Agree- 
ment, where  the  alteration  is  made  on  a  good  consideration  and  before  any 
breach  of  the  contract:  See  Cummivgs  v.  Arnold,  37  Am,  Dec.  155,  note  ICl, 
where  other  cases  are  collected;  Peck  v.  BeckwiUi,  10  Ohio  St.  600;  Negley  v. 
JeffcTB^  28  Id.  101,  both  citing  the  principal  case.  The  parties  to  a  contract 
may  change  its  terms  by  the  assent  of  both  parties,  and  if  such  alteration  is 
acted  upon  by  one  of  them,  it  will  be  binding  upon  the  other:  Mehurm  v.  Stont^ 
37  Id.  58,  citing  the  principal  case.  But  in  order  to  alter  the  terms  of  a 
written  contract  by  a  verbal  agreement  subsequently  made,  there  must  be 
a  new  consideration  for  such  agreement,  or  it  must  be  so  far  executed  or  acted 
upon  that  a  refusal  to  carry  it  out  would  operate  as  a  fraud:  Hawson  v.  Taylor, 

30  Id.  400,  citing  the  principal  case. 

The  principal  case  is  also  cited  in  support  of  these  propositions  in  the 
following  cases:  No  parol  understanding  had  before  or  at  the  time  of  the  de- 
livery of  a  note  is  admissible  to  contradict  its  legal  effect:  Jones  v.  Bi-own,  11 
Ohio  St.  606;  aU  parol  negotiations  between  the  parties  to  a  written  con- 
tract, anterior  to  or  contemporaneous  with  its  execution,  are  regarded  as 
merged  in  it  or  concluded  by  it:  Howard  v.  Thomas^  12  Id.  204;  oral  testi- 
mony is  not  admissible  to  vary  or  control  a  written  contract:  .^et^  y.  Trustees, 

31  Id.  20. 


Leavttp  v.  Morbow. 

[6  Omo  State,  71.] 
Accord  and  Satisfaction  Coming  from  Stranger  having  no  pecuniary 
interest  in  the  subject-matter  is,  if  accepted,  in  discharge  of  the  debt,  a 
perfect  defense  to  a  subsequent  action  against  the  debtor. 

Assumpsit  by  Morrow  against  Leavitt  &  Lee  as  executors  of 
Hans  Wilson.  Among  the  defenses  was  one  to  the  effect  that 
after  the  death  of  Hans  Wilson,  his  widow,  Jane  Wilson,  who 
was  also  a  devisee  and  legatee  under  his  will,  at  the  request  of 
Morrow,  the  plaintiff,  and  as  an  accord  and  satisfaction  of  plain- 
tiff's claim  here  sued  upon,  procured  a  conveyance  of  certain 
lands  to  bo  made  by  William  Kelly  and  wife  to  one  McFarland, 
as  trustee,  for  the  use  of  Morrow  and  his  wife;  and  that  Morrow 
accepted  such  conveyance  as  a  full  satisfaction  of  his  claim.  On 
the  trial,  the  jury  was  instructed  that  plaintiff  could  recover,  un- 
less Jane  Wilson  had  a  pecuniary  interest  to  make  the  settlement 
of  the  claim  against  her  husband's  estate;  that  in  the  absence 
of  such  interest  she  would  be  a  mere  stranger,  and  that  satisfac- 
tion by  a  stranger  would  be  no  bar  to  plaintiff's  recovery.  "Ver- 
dict for  plaintiff.  Motion  made  for  new  trial  and  overruled. 
Defendants  sued  out  a  writ  of  error. 

Stanton  and  McCook,  for  the  plaintiffs  in  error. 
MiUer  and  Sherrard,  for  the  defendant. 
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Bt  Conrt,  Babtlet,  C.  J.  The  mam  question  presented  for 
determination  in  this  case  is,  whether  an  accord  and  satis^tion, 
accepted  in  discharge  of  a  debt,  but  coming  from  a  stranger,  or 
person  haTing  no  peconiazy  interest  in  the  subject-matter,  is  a 
legal  defense  to  an  action  against  the  debtor,  or  his  legal  repre- 
sontatiTes.  The  charge  of  the  district  court  to  the  jury  was  in 
the  negative  of  this  proposition;  and  if  the  court  eired  in  this, 
the  judgment  most  be  reTersed. 

It  requires  powers  of  discrimination  looldng  far  beyond  the 
justice  of  the  case  to  see  the  reason  of  the  rule  that  accord  and 
satisfaction,  although  moving  from  a  stranger,  yet  accepted  by 
the  creditor,  and  set  up  in  the  plea  of  the  defendant  as  a  dis- 
charge of  the  debt,  does  not  constitute  a  legsA  defense  to  the 
action.  It  is  said  in  some  of  the  early  adjudications  touching 
this  subject  that  the  reason  of  the  rule  is,  that  the  person  from 
whom  the  accord  and  satisfaction  comes  is  not  privy  to  the  con- 
tract giving  rise  to  the  debt.  This  reason  might  give  just  cause 
to  the  creditor  to  refuse  to  receive  the  satisfaction  from  a  stranger, 
or  third  persoii,  not  known  in  the  transaction  of  the  parties, 
even  as  agent  of  the  debtor.  But  where  the  creditor  has  actu- 
ally received  and  accepted  the  contribution  in  satisfaction  of  the 
debt,  to  allow  him  to  maintain  an  action  on  the  same  debt  after- 
ward would  seem  to  shock  the  ordinary  sense  of  justice  of  every 
man.  It  is  urged,  in  support  of  the  rule,  that  one  man  cannot 
make  another  his  debtor  without  his  consent;  that  one  man  can- 
jiot  make  a  gift  or  donation  to  another,  unless  the  latter  consent 
to  receive  it;  and  that  it  may  be  possible  that  a  debtor  may,  on 
account  of  cross-claims,  matters  of  set-off,  or  in  view  of  other 
circumstances,  be  unwilling  that  a  stranger  should  step  in,  and, 
by  voluntary  contribution,  satisfy  the  claim  of  his  creditor. 
All  this  may  be  very  true  and  not  affect  the  controversy  in  this 
case.  And  it  is  said  that  exceptions  may  exist  to  all  general 
rules — indeed,  that  exceptions  sometimes  prove  the  rule.  It  may 
be  laid  down  as  incontestable,  as  a  general  thing,  that  where 
one  man  is  indebted  to  another,  and  a  third  person  steps  in  and 
pays  the  debt,  in  the  absence  of  all  circumstances  tending  to 
show  the  contrary,  the  rational  inference  would  be,  that  the 
act  done,  being  for  the  debtor's  benefit,  was  done  with  his  con- 
sent, or  if  without  his  knowledge  at  the  time,  that  it  would,  as 
a  matter  of  course,  be  ratified  by  him  afterward.  If  in  such  a 
case  the  creditor  should  subsequently  bring  suit  against  the 
debtor,  and  the  debtor  should  appeai;  in  the  action  and  plead 
the  satisfaction  in  discharge  of  his  liability,  I  cannot  conceive 
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upon  what  just  and  rational  ground  the  creditor  could  be  allowed 
to  reply  that  his  debt  was  not  discharged,  because  the  satisfac- 
tion which  he  had  accepted  in  discharge  of  it  was  without  the 
consent  of  the  defendant.  The  very  fact  of  the  satisfaction 
being  set  up  in  the  action  by  the  defendant  in  discharge  of  the 
debt  would  of  itself  seem  sufficient  to  conclude  the  plaintiff  from 
denying  that  it  had  received  the  defendant's  consent  or  ratifica- 
tion. 

It  is  claimed,  however,  on  behalf  of  the  defendant  in  error, 
that  the  question  in  this  case  depends  upon  a  rule  of  law  which 
was  decided  many  years  ago,  and  which  has  been  recognized  and 
acquiesced  in  by  the  sages  of  the  law  for  nearly  two  hundred 
years;  that  the  common  law  settles  the  question,  which  has 
been  fined  and  refined  by  an  infinite  number  of  grave  and 
learned  men,  through  a  succession  of  ages,  until,  by  long  ex- 
perience it  has  grown  to  such  perfection  that,  in  the  language 
of  Lord  Coke,  **  no  man  of  his  own  private  reason  ought  to  be 
wiser  than  the  law."  It  is  true  that  the  doctrine  that  an  ac- 
cord and  satisfaction,  moving  from  one  who  was  a  stranger,  and 
in  no  sort  privy  to  the  condition  of  the  obligation,  could  not  be 
pleaded  in  bar  by  the  obligor,  which  was  reported  by  Croke  to. 
have  been  laid  down  in  Orymes  v.  Blofield,  Cro.  Eliz.  541,  and 
which  appears  to  have  been  affirmed  in  Edgcombe  v.  Bodd,  6 
East,  204,  and  recognized  as  law  in  some  of  the  other  English 
decisions,  as  well  as  in  some  of  the  elementary  books  and  abridg- 
ments, has  been  followed  in  a  number  of  the  reported  cases  in 
this  country.  In  the  case  of  Clow  v.  Borst,  6  Johns.  38,  and  the 
case  of  Starkfs  Adm'rs  v.  Thompson's  Eatfrs,  3  T.  B.  Mon.  303, 
the  rule  appears  to  haye  been  adhered  to;  and  in  the  case  of 
Daniels  v.  Hallenback,  19  Wend.  410,  it  was  recognized  with 
some  qualification. 

Bat  mere  precedent  alone  is  not  sufficient  to  settle  and  establish 
forever  a  legal  principle.  Infallibility  is  to  be  conceded  to  no 
human  tribunal.  A  legal  principle,  to  be  well  settled,  must  be 
founded  on  sound  reason,  and  tend  to  the  purposes  of  justice. 
The  maxim.  Communis  error  facU  jus,  has  a  limited  application. 
Otherwise,  it  could  never  be  said  that  law  is  the  perfection  of 
reason,  and  that  it  is  the  reason  and  justice  of  the  law  which  give 
to  it  its  vitality.  When  we  consider  the  thousands  of  cases  to  be 
pointed  out  in  the  English  and  American  books  of  reports  which 
have  been  overruled,  doubted,  or  limited  in  their  application, 
we  can  appreciate  the  remark  of  Chancellor  Kent  in  his  Com- 
mentaries, vol.  1,  p.  477,  that  **  even  a  series  of  decisions  are  not 
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alwajs  eyidenoe  of  wh%t  the  law  is.**  Preoedenis  are  to  be  re- 
garded as  the  great  storehouse  of  experience,  not  alwajs  to  be 
followed,  bat  to  be  looked  to  as  beacon-lights  in  the  progiesa  of 
judicial  inTestigation,  which,  although  at  times  thej  maj  be 
liable  to  conduct  us  to  the  paths  of  error,  yet  may  be  important 
aids  in  lighting  our  footsteps  in  the  road  to  truth. 

The  doctrine  that  satisfaction  is  no  defense  if  it  accrue  from 
a  stranger  appears  to  have  taken  its  origin  from  the  case  of 
Grymes  t.  Blofidd,  Cro.  Eliz.  541,  abore  mentioned,  and  which, 
according  to  Croke,  was  decided  by  two  judges  only,  cceitris 
justiciariis  absentibus.  And  although  the  case  purports  to  be 
reported  from  the  rolls,  yet  the  report  is  manifestly  inaccurate; 
for  it  is  r^orted  as  having  hem  decided  on  demurrer  to  the  plea, 
*'  at  Trinity  term,  36  Elizabeth;"  and  ''  afterwards  in  Easter 
term,  31  IHizabeth,"  was  finally  adjudged  for  the  plaintiff;  so 
that,  according  to  the  report,  the  final  adjudication  of  the  case 
was  five  years  before  the  dedsion  of  the  question  on  the  demurrer 
to  the  plea.  And  it  is  nota  little  remarkable  that  Uus  same  case 
is  reported  by  BoUe  in  his  Abridgment  as  having  been  decided 
exactly  the  other  way,  and  in  favor  of  the  defendant,  and  re- 
ferred to  as  a  decision  at  Trinity  term,  39  Eliz. :  1  Boll.  Abr. 
471,  tit.  Condition,  F.  It  is  also  worthy  of  remark  that  the  de- 
cisions of  the  English  courts  touching  this  question  have  not 
been  entirely  consistent  with  Croke's  report  of  this  case.  In  the 
case  of  Hawlashaw  t.  BawUngs,  1  Stra.  23,  it  was  held  that  "  al- 
though payment  by  a  stranger  be  not  a  l^;al  discharge,  yet  ac- 
ceptance in  satisfaction  is."  And  in  the  case  of  Thurman  y.  WUd^ 
39  Eng.  Com.  L.  148,  Lord  Denman,  C.  J.,  strongly  questions 
the  authority,  not  only  of  the  case  of  Grymes  t.  Blqfield,  mipra, 
but  also  the  case  of  Edgcombe  t.  Bodd^  5  East,  294;  and  in  ref- 
erence to  the  former  says:  "  But  the  reporter,  in  a  note,  observes 
truly  that  in  BoUe's  abridgment  of  the  same  case  the  judgment  is 
stated  exactly  the  other  way — ^to  have  been  for  the  defendant, 
and  that  the  plea  was  good.  This  circumstance,"  adds  Chief 
Justice  Denman, ''  and  some  inaccuracies  which  are  manifest  in 
Croke's  report,  certainly  detract  from  the  authority  of  the  case  in 
East  [Edgcombe  v.  Bodd],  as  to  this  point,  which  depends  on  the 
report  in  question,"  of  Orymes  v.  Bhfield,  supra. 

Some  doubt  is  thrown  over  the  subject  in  New  York,  by  the 
remarks  of  the  judge  in  delivering  the  opinion  of  the  court  in 
the  case  of  Daniels  v.  ffallenback,  19  Wend.  410.  Although  the 
decision  in  the  case  of  Claw  v.  Borsl,  6  Johns.  38,  is  cited  and 
recognized,  yet  Mr.  Justice  Bronson  adds:  *'  The  best  and  most 
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secure  form  of  pleading  such  a  defense  is  by  way  of  satisfaction. 
The  very  point  of  the  plea  is  that  the  plaintiff  accepted  the  thing 
in  satisfaction.  Had  it  been  alleged  that  the  plaintiff  accepted 
and  received  the  stones  in  satisfaction,  it  may  be  that  the  jury, 
on  proof  of  the  facts  stated  in  the  pleas,  would  have  been  war- 
ranted in  finding  the  issue  in  favor  of  the  defendants."  These 
remarks  of  the  judge,  although  their  consistency  wi*h  other 
parts  of  the  opinion  is  not  very  manifest,  fully  sustain  the  plain- 
tiff in  error  in  the  defense  which  he  attempted  to  set  up  in  the 
distiict  court  in  the  case  before  us. 

The  supreme  court  of  Alabama,  in  the  case  of  Webster  v.  Wyser, 
1  Stew.  184,  held  that  an  accord  and  satisfaction,  coming  from 
a  third  person,  and  accepted  by  the  plaintiff  in  discharge  of  the 
defendant's  liability,  is  a  bar  to  an  action. 

Mr.  Chitty,  in  his  valuable  treatise  on  the  law  of  contracts, 
says  that  the  correctness  of  the  doctrine  that  an  accord  and  satis- 
faction by  a  stranger  is  not  a  good  bar  has  been  doubted;  and 
that  **the  better  opinion  would  appear  to  be  that  satisfaction 
made  by  a  stranger  to  a  third  party  having  a  cause  of  action, 
and  adopted  by  the  party  liable  to  the  action,  is  a  good  bar  to 
an  action  for  such  cause:"  Ch.  Cont.  779.  The  same  doctrine 
is  laid  down  in  Parsons  on  Contracts,  a  still  more  modem  ele- 
mentary work:  See  Parsons  on  Cont.  200. 

From  an  examination  of  the  whole  subject,  it  appears  that  the 
case  of  Oryvies  v.  Blqfield,  supra  ^  as  reported  by  Croke,  in  which 
the  doctrine  originated  that  a  plea  of  accord  and  satisfaction, 
moving  from  a  stranger,  was  not  a  good  plea  in  bar,  is,  to  say 
the  least  of  it,  of  doubtful  authority;  and  in  the  cases  in  which 
it  has  been  followed,  both  in  England  and  this  country,  it  ap- 
pears to  have  been  adopted  with  little  or  no  inquiry  into  the 
reason  or  justice  of  its  application.  The  rule  laid  down  is 
purely  technical;  and  the  reason  assigned,  that  the  stranger  is 
not  privy  to  the  condition  of  the  obligation,  loses  all  its  reality 
when  we  consider  that  the  satisfaction  must  have  been  accepted 
by  the  plaintiff,  and  assented  to  or  ratified  by  the  defendant. 
It  would  seem,  therefore,  that  a  rule  which  in  its  tendency  is 
calculated  to  foster  bad  faith  and  defeat  the  purposes  of  justice 
ought  not  to  be  adhered  to  simply  on  account  of  its  antiquity. 

TVe  are  unanimous  in  the  opinion  that  there  was  error  in  the 
instructions  of  the  district  court  to  the  jury. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings. 

Swan,  Beinkerhoff,  Bowen,  and  Scott,  JJ.,  concurred. 
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The  principal  case  is  apppoved  in  Ilattfey  v.  Tcuna  County y  53  Iowa, 
23.1.  It  is  cited  in  IVelfinjtoH  v.  KrUy,  84  N.  Y.  547,  as  a  case  which  with 
others  has  criticised  and  materially  limited  Orymes  y.  Bkfield^  Cro.  Ella.  541; 
it  is  also  miscited  in  Nedy  v.  Jones^  16  W.  Va.  636. 


Cincinnati  Insurance  Co.  v.  Duttield. 

[6  Ohio  Stats,  300.] 

IiBOAL  Epfbotof  Abakdoxiibnt,  in  Sense  in  Which  It  is  Used  in  Policibs 
of  marine  insorance  and  in  the  law  r^rnUting  that  subject,  is  to  operate 
as  a  transfer  to  the  underwriter  of  the  property  insured,  but  only  to  the 
extent  of  the  indemnity  contemplated  by  the  policy. 

In  Case  op  Abandonment,  Proceeds  op  Wreck  Inure  to  Benefit  of  Par- 
ties Bearino  Loss:  to  the  underwriters  in  proportion  to  the  parts  by 
them  severally  insured,  and  to  the  owner  in  proportion  to  the  part 
remaining  uninsured. 

Legal  Effect  of  Asandonmbnt  is  not  Changed  bt  Inserting  This  Clause 
in  a  policy  of  marine  insurance:  '*  In  all  cases  of  abandonment,  the  assured 
shall  assign,  transfer,  and  set  over  to  said  insurance  company  all  their 
interest  in  and  to  the  said  steamboat,  and  every  part  thereof,  free  from 
all  claims  and  charges  whatever.**  This  clause  was  merely  intended  to 
prescribe  the  form  in  which  the  transfer  should  be  made  to  the  under- 
writers of  the  interest  which  they  derive  by  law  from  the  abandonment, 
and  to  point  out  the  mode  in  which  the  Intention  to  abandon  should  be 
unequivocally  expressed.  But  it  cannot  have  the  effect  of  discharging 
the  insurers  from  their  legal  liability  to  account  to  the  assured  for  his 
proportion  of  the  proceeds  of  the  wreck  after  abandonment. 

Erbob  to  the  superior  court  of  Cincmnati  at  general  term. 
The  steamboat  Sam  Cloon,  valued  at  twenty  thousand  dollars, 
was  insured  in  four  insurance  companies,  in  each  office  to  the 
amount  of  three  thousand  seven  hundred  and  fifty  dollars,  or 
fifteen  thousand  dollars  in  all.  The  policies  were  all  in  the 
same  form.  The  steamboat  sank  in  the  Mississippi  river,  and 
was  abandoned  to  the  insurance  companies.  The  companies 
had  her  raised,  and  realized  from  her  sale,  after  deducting  ex- 
penses, the  sum  of  three  thousand  dollars.  The  owners  brought 
this  action  to  recover  one  fourth  of  this  sum.  The  superior 
court,  at  special  term,  rendered  judgment  for  the  insured,  and 
this  judgment  was  affirmed  at  the  general  term.  The  petition 
in  error  was  brought  in  this  court  to  reverse  this  judgment  of 
affirmance.     The  other  facts  apx>ear  from  the  opinion. 

Coffin  and  MUcheU^  for  the  plaintiff  in  error. 
John  S,  Nixon,  for  the  defendants  in  error. 
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By  Court,  Scott,  J.  In  order  to  have  a  clear  apprehension 
und  correct  solution  of  the  question  made  in  this  case,  it  is 
necessary  to  understand  what  is  meant  by  an  abandonment; 
■what  are  its  legal  effects,  and  what  would  be  the  legal  rights  of 
the  parties,  independent  of  the  provisions  of  the  policy  on  the 
subject  of  abandonment. 

The  term  ''abandonment,"  as  used  in  policies  of  marine  in- 
surance and  in  the  law  regulating  that  subject,  is  a  technical  one. 

''An  abandonment  is  an  act  on  the  part  of  the  assured  by 
which  he  relinquishes  and  transfers  to  the  underwriters  his  in- 
surable interest,  as  far  as  it  is  a  subject  of  the  policy,  or  the  pro- 
ceeds of  it,  or  the  claims  arising  from  it:"  2  Phill.  Ins.  382. 
"  The  abandonment  cannot  transfer  the  interest  of  the  assured 
any  further  than  that  interest  is  covered  by  the  policy : "  Amould 
on  Ins.  1159. 

"  The  abandonment,  when  properly  made,  operates  as  a  trans- 
fer of  the  property  to  the  underwriter,  and  gives  him  a  title  to  it, 
or  what  remains  of  it,  as  far  as  it  was  covered  by  the  policy: " 
Patapsco  Ins.  Co,  v.  Souihgate,  5  Pet.  622. 

Such  we  understand  to  be  the  well-settled  legal  effect  of  an 
abandonment.  It  operates  as  a  transfer  to  the  underwriter  of  the 
property  insured  only  to  the  extent  of  the  indemnity  contem- 
plated by  the  policy;  and  this  limitation  of  its  operation  is  not 
only  sanctioned  by  the  authority  of  the  elementary  writers  and 
the  general  current  of  decisions,  but  has  its  foundation  in  equity 
and  sound  principle. 

Upon  what  principle  of  equity  shotdd  the  underwriter,  in  case 
of  abandonment,  take  the  wreck  not  only  of  that  which  he  has 
insured,  and  of  which  his  contract  binds  him  to  pay  the  full 
agreed  value,  but  also  of  that  which  he  has  not  insured,  and  for 
which  he  is  in  no  event  liable  to  pay  ? 

It  would  seem  equitable,  and  in  ordinary  cases  of  insurance 
such  is  doubtless  the  law,  that  where  an  abandonment  may  be 
and  is  legally  made,  the  wreck  or  its  proceeds  inure  to  the  ben- 
efit of  those  who  bear  the  burden  of  the  loss:  to  the  underwriters 
in  proportion  to  the  parts  by  them  severally  insured,  and  to  the 
owner  in  proportion  to  the  part  remaining  uninsured,  and  as  to 
which  he  is  virtually  his  own  insurer.  The  ground  upon  which 
the  insurer  takes  the  wreck  is,  that  he  pays  the  party  assured  for  a 
total  loss,  and  to  the  extent  to  which  his  contract  binds  him  thus 
to  pay,  to  the  same  extent,  and  no  further,  is  he  entitled  to  the  pro- 
ceeds of  the  wreck.  His  rights  originate  from  his  obligations, 
and  cannot  be  more  than  co-extensive. 
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But  did  the  parties  intend,  by  the  clause  in  the  policy  out  of 
-which  this  controversy  arises,  materially  to  change  the  legal 
rights  of  the  insurer  and  the  assured  growing  out  of  an  incident 
to  an  abandoment  ? 

That  clause  is  in  these  terms:  "  In  all  cases  of  abandonment 
the  assured  shall  assign,  transfer,  and  set  over  to  said  insurance 
company  all  their  interest  in  and  to  the  said  steamboat  and  every 
part  thereof,  free  of  all  claims  and  charges  whatever." 

The  right  of  the  party  assured  to  "abandon"  in  a  proper 
case  seems  here  to  be  contemplated,  and  strictly  recognized, 
and  yet  if  we  adopt  the  construction  claimed  by  the  plaintiff  in 
error,  the  policy  does  not  permit  the  making  of  a  legal,  tech- 
nical abandonment,  under  any  circumstances,  but  substitutes 
therefor  a  transfer,  having  an  effect  which  the  law  does  not  at- 
tach to  an  abandonment. 

That  the  ''  claims  and  charges  "  mentioned  in  this  clause  were 
understood  by  the  parties  to  refer,  not  to  the  interest  of  the 
party  insured  in  the  boat,  but  to  mortgages  or  other  liens  held 
by  other  parties  against  the  boat,  is  satisfactorily  shown  by  the 
terms  of  the  guaranty  taken  by  the  plaintiff  in  error  from  the 
defendants  on  the  payment  of  the  sum  insured. 

The  construction  claimed  would,  in  cases  of  partial  insurance, 
often  prevent  an  abandonment  where  the  settled  rules  of  law 
would  authorize  it,  or  would  defeat  that  indemnity,  which  is  the 
very  ground  and  object  of  all  legitimate  insurance. 

A  construction  leading  to  such  results,  so  vitally  changing 
the  legal  rights  of  the  parties,  and  working  apparent  injustice, 
ought  not  to  be  adopted  unless  required  by  clear  and  explicit 
language. 

We  think  a  different  construction  may  be  fairly  given  to  the 
clause  in  question — that  it  was  not  intended  to  change  the  legal 
effect  of  an  abandonment,  which  the  framer  of  the  policy  may 
be  presumed  to  have  understood;  but  to  prescribe  the  form  in 
Tvhich  the  transfer  should  be  made  to  the  vmderwriters  of  the 
interest  which  they  derive  by  law  from  the  abandonment;  and 
to  point  out  the  mode  in  which  the  intention  to  abandon  should 
be  unequivocally  expressed. 

The  elementary  writers  tell  us  that "  no  particular  form  of 
abandonment  is  prescribed,  and  the  form  is  said  not  to  be  mate- 
rial. It  has  not  been  considered  requisite,  as  a  general  rule,  that 
an  abandonment  should  be  made  in  writing:  "  2  Phill.  Ins.  447. 

In  Chesapeake  Insurance  Co.  v.  Stark,  GCranch,  272,  Marshall, 
C.  J.,  giving  the  opinion  of  the  court,  said:  '*  The  informality  of 
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the  deed  of  cession  is  thought  unimportant,  because  if  the  aban- 
donment was  unexceptionable  the  property  vested  immediately 
in  the  underwriters,  and  the  deed  was  not  essential  to  the  rights 
of  either  party." 

As  no  deed  of  cession,  transfer,  writing,  or  particular  form  is 
essential  to  an  abandonment,  doubts  Lave  sometimes  arisen  as 
to  what  will  constitute  a  valid  abandonment.  To  prevent  fill 
difficulty  or  misunderstanding  on  this  point  we  may  i,^sonably 
suppose  was  the  object  in  requiring  that  the  abandonment  should 
be  accompanied  and  evidenced  by  a  formal  assignment  and  trans- 
fer of  the  property  insured.  And  the  clause  may  have  also  been 
intended  to  provide  that  the  abandonment  should  be  general, 
embracing  the  whole  subject-matter  of  the  insurance. 

Besides,  we  understand  an  abandonment  to  operate  as  a  trans- 
fer to  the  underwriter  of  the  legal  title  to  and  right  of  disposal 
of  what  remains  of  the  thing  insured,  and  the  formal  assignment 
provided  for  in  the  clause  under  consideration  may  reasonably 
have  been  intended  simply  to  facilitate  the  sale  of  the  wreck  by 
the  insurance  companies  without  discharging  them  from  their 
legal  liability  to  account  to  the  party  assured  for  his  proportion 
of  the  proceeds.  Such  discharge  can  only  be  effected  by  lan- 
guage so  clear  and  explicit  as  to  leave  no  reasonable  ground  for 
misapprehension  on  the  part  of  the  insured. 

Judgment  affirmed. 

Baje^tlet,  0.  J.,  and  Swan,  Bbinkebhopf,  and  Bowen,  JJ,,  con- 
curred.   

Abandonment,  wuen  Pboperlt  Made,  Transfebs  Title  of  Wreck 
to  the  underwriters:  Evans  v.  Ingersol,  15  Ohio  St.  294,  citing  the  principal 
case.  The  master,  upon  a  valid  abandonment,  becomes  the  agent  of  the  in- 
surers: Mowry  y.  Charleston  I,  <fe  T,  Co,,  60  Am.  Dec.  122. 


Eagle  v.  Buoheb. 

[6  Ohio  State,  296.J 
Where  Several  Persons  Form  Association  to  Carry  on  Mining  Ad- 
VENTCTRE  in  Galifomia,  the  association  furnishing  outfit  and  money  for 
eiglit  of  its  members  who  are  to  labor  in  the  mines,  and  upon  their  return, 
within  a  certain  time,  to  account  to  the  association  for  the  amount  of 
their  gains,  which  are  to  be  divided  among  the  members  in  a  manner 
agreed  upon,  the  eight  members  so  selected  to  go  to  the  mines  stand  in 
the  relation  of  employees  to  the  association;  and  if,  on  their,  arrival  in 
California,  they  refuse  to  work  together,  and  partition  among  themselves 
the  property  given  to  them  by  the  association,  this  will  not  release  them 
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from  their  obUgatioiui  to  the  aasodatioD,  nor  will  it  work  a  dissolution  of 
the  association.  It  will  release  the  eight  members  from  farther  liability 
to  one  another;  but  the  association  may  compel  any  one  of  them  to  ao- 
coont  to  it  for  his  earnings  wliile  working  separately,  the  amount  found 
due  to  it  to  be  distributed  to  the  holders  of  its  stock  pro  rata,  but  exclud- 
ing from  such  distribution  all  of  the  eight  who  refuse  to  account  to  the 
association. 

Bill  in  chanceiy.  The  **  association  "  referred  to  in  the  opin- 
ion was  called  the  <'  Mohicansville  Mining  Association,"  and  was 
formed  by  the  complainants  and  the  defendant  in  January,  1849. 
The  facts  necessaiy  to  an  understanding  of  the  case  are  suffi- 
ciently stated  in  the  opinion. 

John  P.  Jeff^ries  and  P.  B,  Wilcox ,  for  the  comph&inants* 
Levi  Cox,  for  the  defendant. 

By  Court,  Bowek,  J.  The  parties  interested  in  this  cause 
properly  denominated  themselves  an  •'association."  Their  or- 
ganization was  completed  by  the  adoption  of  a  constitution,  to 
which  they  all  subscribed.  The  object  of  thus  uniting  together 
is  fully  defined.  It  was  limited  to  one  purpose— a  mining  ad- 
Tenture — to  be  conducted  upon  terms  set  forth  and  agreed 
upon.  In  the  fruits  of  that  adventure  all  were  to  participate, 
according  to  what  were  deemed  equitable  rules.  To  carry  on 
the  enterprise,  capital  was  necessary  to  be  raised  and  expended, 
and  labor  must  be  performed  in  a  region  two  thousand  miles  or 
more  distant  from  the  locality  of  the  associated  body.  These  two 
points  were,  therefore,  primarily  considered  and  decided  upon. 
From  the  members  of  the  association,  eight  were  to  be  chosen  to 
perform  the  journey  to  the  mines,  and  after  reaching  there  to 
employ  their  skill  and  industry  in  procuring  the  golden  treasure 
for  themselves  and  companions  in  the  enterprise.  Within  a 
given  period  they  were  to  return  and  place  into  the  treasury  of 
the  parent  institution  the  productions  of  their  labor,  for  dis- 
tribution among  its  several  members.  When  they  separated 
from  the  association  to  go  to  their  remote  place  of  employment, 
they  took  with  them,  in  teams,  implements  for  mining,  provis- 
ions, and  money,  all  of  its  resources.  These  they  were  to  re- 
tain, as  well  as  one  half  of  their  net  gains,  but  were  to  divide 
the  other  half  with  their  fellow-associates.  They  must  be  re- 
garded as  employees,  as  hired  men,  laboring  by  contract  for 
the  association,  whose  delegates  and  servants  they  were.  They 
might  properly  co-operate  together,  might  choose  a  captain  and 
other  officers  £rom  their  own  members  to  direct  their  affiiirs  on 
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the  way  and  during  their  continuance  abroad.  This  they  at- 
tempted to  do;  and  while  we  are  free  to  concede  that  they  had 
full  power,  as  detached  and  separate  members  of  the  associa- 
tion, required  by  the  nature  of  their  undertaking,  to  act  with- 
out its  presence  and  advice,  to  regulate,  by  rules  of  their  own, 
the  duties  to  be  observed  by  themselves;  yet  they  could  not,  by 
such  private  regulations,  dissolve  the  association,  nor  release 
themselves  from  their  contract  to  labor  and  account  for  their 
earnings,  or  to  answer  in  damages  for  a  breach  of  it.  The  de- 
termination which  they  formed  and  acted  upon  after  reaching 
California — of  appropriating  the  property  of  the  association 
among  themselves  individually,  and  of  working  separately,  in 
disregard  of  their  obligations  to  the  association — was  a  most 
inexcusable  and  immoral  violation  of  their  written  and  valid 
obligations  to  their  principals.  That  act  can  only  be  character- 
ized as  one  of  marked  dishonesty  and  bad  faith.  As  between 
the  eight,  it  was  a  relinquishment  of  each  to  the  others  of  all 
claim  to  their  joint  earnings.  Each  accepted  the  proposal  to 
work  alone,  and  share  separately  the  benefits  of  his  individual 
labor,  without  any  recourse  upon  the  others;  but  as  to  the  asso- 
ciation into  whose  service  they  had  entered,  and  whose  interests 
they  had  undertaken  to  promote,  they  could  not,  by  this  ex 
parte  and  wrongful  movement,  relieve  themselves  from  liability. 
Whether  they  wrought  jointly  or  separately,  whether  their 
earnings  were  large  or  small,  they  were  nevertheless  responsi- 
ble to  the  association,  and  could  be  required  to  account  to  it 
for  whatever  they  made  during  the  time  they  were  thus  em- 
ployed. 

The  principle  relied  on  by  defendant's  counsel,  that  a  part- 
nership may  be  dissolved  by  the  act  of  one  of  the  partners,  we 
do  not,  in  the  view  we  take  of  this  case,  intend  to  impugn. 
That  is  too  well  settled  to  be  now  questioned.  But  to  effect 
that  purpose,  the  act  must  be  done  with  a  view  to  its  accomplish- 
ment. It  should  be  communicated  at  once  to  the  other  mem- 
bers of  the  firm.  They  must  be  advised  of  the  new  relations 
created  by  the  withdrawal  of  a  member,  or  a  transfer  of  his 
interest  in  the  concern.  Their  future  relations  toward  each 
other,  and  their  pursuit  of  the  particular  enterprise,  depend  on 
the  acquisition  of  such  knowledge. 

Now,  whether  the  eight  men  intended  anything  more  than  the 
dissolution  of  their  own  organization,  and  liberty  to  each  to 
work  when  and  where  it  best  suited  him,  does  not  seem  to  be 
very  clear.     Some  of  them  said  they  would  never  pay  anything 


Dec.  1856.]  Eaqle  u  Bucher.  345 

to  the  association.  But  tliey*<lid  not,  certainly,  by  any  expres- 
sion or  act  signify  that  they  intended  to  dissolve  the  original 
association.  Their  acts  do  not  indicate  that  to  have  been  their 
object  They  were  willing,  doubtless,  to  free  themselves  from 
working  together,  and  from  reporting  any  account  of  their  gains. 
But  as  we  have  before  shown,  while  they  might  accomplish  these 
ends  as  between  themselves,  they  could  not,  standing  as  they 
did  in  the  places  of  hired  men,  far  removed  from  the  observation 
of,  and  without  the  means  of  communicating  with,  their  co-mem- 
bers at  home — bound  by  their  agreements  to  serve  as  such,  and 
to  give  statements  of  their  labor  within  the  time  agreed  on — dis- 
connect and  discharge  themselves  from  the  association. 

If  the  defendant  was  fortunate  in  his  visit  to  and  labors  in 
the  mines — if  his  hopes  were  more  than  realized  by  his  good 
luck  in  procuring  gold  in  large  amounts — he  ought  to  have 
borne  in  mind  that  the  aid  of  the  Mohicausville  association 
rendered  to  him  had  mainly  contributed  to  his  good  fortune; 
that  in  realty  he  owed  it  to  the  organization  of  that  body  and 
the  employment  of  the  means  it  gave  him  to  engage  in  the  enter- 
prise; and  that  however  others  had  fared  who  had  gone  on  the 
same  errand  with  himself,  or  however  faithless  they  may  have 
been  to  their  employers,  it  was  his  duty,  in  the  true  spirit  of  the 
agreement,  to  share  with  his  patrons  the  fruits  of  his  toil  and 
good  management.  This  he  declined  to  do,  and  it  is  in  this 
proceeding  sought  to  coerce  him  to  perform  that  which  he  has, 
against  equity  and  conscience,  refrained  from  doing,  and  we 
think  the  appropriate  relief  should  be  granted. 

The  exceptions  to  the  master's  report  must  be  sustained,  and 
an  account  taken  as  to  the  amount  of  money  earned  by  the  de- 
fendant. One  half  of  the  sum  found  to  be  in  his  hands  he  will 
be  allowed  to  retain.  The  other  half  must  be  distributed  to  the 
holders  of  the  stock  of  the  association  pro  rata,  but  excluding  all 
of  the  eight  who  went  to  California,  except  the  defendant  and 
Philip  Wertsbaugher.  The  stock  subscribed  by  them  to  share 
in  the  distribution  with  the  others. 

Decree  accordingly. 

Babtlet,  C.  J.,  and  Swan  and  Soott,  JJ.,  concurred. 

Bbinkebhoff,  J.,  having  formerly  been  of  counsel  in  this  case, 
did  not  sit  on  the  hearing  of  it. 

Unincorpobated  Societies,  Actions  bt  and  against:  See  note  to  P/Upps 
v.  JoTus,  50  Am.  Dec.  711,  where  this  subject  is  discussed. 
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KoxBOROuaH  V.  Messiok. 

[6  Omo  State,  448  J 
Whebb  Debtor  Voluntarily  Transfers  Neootlablb  Instrument  to 
Secure  Debt  Previously  Incurred  by  him  withoat  any  agreement 
for  security,  and  the  parties  are  left,  after  such  transfer,  in  stcUu  -quo  as 
to  the  debt,  no  new  consideration,  stipulation  for  delay,  or  credit  being 
given,  or  right  parted  with  by  the  creditor,  such  instrument  is  not  re- 
ceived by  the  creditor  in  the  usual  course  of  trade,  for  value,  but  is 
taken  subject  to  all  the  equities  existing  against  it  at  the  time  of  the 
transfer. 

JEIbbob  to  the  euperior  court  of  Cincinnati  in  general  term. 
The  action  was  brought  by  Messick  k  Co.  against  Boxborough, 
the  maker,  and  Wilcox,  the  indorser,  of  a  promissory  note.  It 
was  proved  on  the  trial  that  Boxborough  made  the  note  sued  on 
and  gave  it  to  Wilcox,  his  former  partner,  as  part  payment  for 
the  latter's  interest  in  a  grocery  store.  The  note  was  transferred 
to  Messick  &  Co.  to  secure  a  large  sum  of  money  due  to  them 
from  Wilcox.  They  received  the  notes  in  good  faith,  without 
any  knowledge  on  their  part  that  Roxborough  had  any  equity 
that  he  could  assert  against  their  payment.  The  testimony  of 
Messick  repelled  any  presumption  that  Messick  &  Co.,  in  receiv- 
ing the  notes  from  Wilcox,  incurred  any  new  responsibility,  or 
gave  further  time,  or  changed  in  any  manner  their  relation  to 
Wilcox  in  respect  to  his  indebtedness  to  them.  But  the  judge 
held  that  the  plaintiffs  were  indorsees  for  value,  and  protected 
from  all  the  equities  of  the  maker.  Upon  this  ruling  the  jury 
returned  a  verdict  for  the  plaintiff,  and  the  defendant  excepted. 
The  superior  court  at  general  term  affirmed  the  view  of  the  law 
taken  by  the  judge  at  the  trial,  and  this  petition  was  filed  to 
reverse  the  judgment  of  affirmance. 

Ball  and  Skinner ^  for  the  plaintiff  in  error. 

Miner,  Clark,  and  Oliver,  for  the  defendants  in  error. 

By  Court,  Swan,  J.  The  question  made  in  this  case  is, 
whether,  if  a  debtor  transfers  to  his  creditor  a  negotiable  note 
before  due,  as  collateral  security  to  a  pre-existing  debt,  with- 
out any  consideration  other  than  the  mere  fact  of  a  prior  in- 
debtedness (for  all  other  consideration  in  the  case  before  us  is 
repelled  by  the  testimony,  particularly  the  testimony  of  the 
plaintiffs),  the  creditor  holds  it  discharged  from  all  defenses 
and  equities  existing  between  the  maker  and  debtor. 

There  are  many  rules  of  law  which,  in  their  application  to 
particular  cases,  do  great  injustice,  but  which  are  inexorably 
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applied,  because  the  general  benefits  derived  from  them  can 
only  be  obtained  by  uniform  adherence  to  them;  and  the  indi- 
vidual cases  of  hardship  are  altogether  outweighed  by  the 
public  benefits  and  public  confidence  derived  from  uniform  ap- 
plication. Among  these  rules  are  some  relating  to  negotiable 
paper.  The  necessities  of  the  commercial  world  require  that 
bills  of  exchange  and  promissoiy  notes  should  possess  some  of 
the  attributes  of  money  and  exchangeable  value;  and  to  clothe 
them  v^ith  these  attributes,  and  to  give  parties  confidence  in 
their  reception,  it  is  necessary  to  protect  them  in  the  hands  of 
a  holder  for  value  from  defenses  growing  out  of  the  dealings  of 
the  prior  parties.  The  rule  frequently  operates  harshly  and 
unjustly,  and,  being  founded  on  commercial  policy,  is  therefore 
applicable  only  where  the  interests  of  trade  require  it.  Henco 
the  rule  that  if  the  holder  has  not  taken  the  paper  for  value, 
or  in  the  usual  course  of  trade,  or  in  ignorance  of  the  defects, 
he  stands  in  no  better  situation  than  the  indorser  from  whom 
he  received  it;  commercial  policy  does  not  require  such  a  holder 
to  be  protected  against  the  defenses  of  the  prior  parties.  But  if 
the  paper  has  been  transferred  before  due,  in  the  usual  course 
of  trade,  for  value,  to  a  person  who  had  no  notice  of  such  de- 
fects, commercial  policy  requires  that  such  bona  fide  holder 
shall  hold  the  paper  discharged  from  such  infirmities.  The  ex- 
ceptions above  stated  are  as  fundamental  as  the  rule  itself.  The 
question  now  before  us,  then,  is  whether  the  plaintiffs  in  this 
case  took  the  paper  for  value  in  the  usual  course  of  trade. 

The  weight  of  authority  seems  to  settle  the  principle,  that 
where  a  negotiable  instrument  of  a  third  person  is  transferred 
before  due,  in  payment  of  a  pre-existing  debt,  and  is  bona  fide 
received  by  the  creditor,  without  notice,  the  defense  existing  as 
between  the  prior  parties  cannot  be  set  up  against  such  holder: 
Bond  V.  Central  Bank,  2  Ga.  106;  ValeUe  v.  Mason,  1  Ind.  288; 
Homes  v.  Smyth,  16  Me.  177  [33  Am.  Dec.  650];  Williams  v. 
LiUle,  11  N.  H.  66;'  Reddick  v.  Jones,  6  Ired.  L.  107  [44  Am.  Dec. 
68];  Swift  V.  Tyson,  16  Pet.  1;  Brush  v.  Scribner,  11  Conn.  388 
[29  Am.  Dec.  303],  where  the  English  cases  are  reviewed;  Oar- 
lisle  V,  Wisharl,  11  Ohio,  172.  The  payment  of  a  debt  is  as  much 
a  commercial  transaction  as  a  sale  of  goods;  and  if  one  parts  with 
his  goods  or  money  upon  the  faith  of  a  transfer  of  negotiable 
paper  as  payment,  and  is  protected  from  equities,  there  seems 
to  be  an  equally  good  reason  for  holding  that  if  one,  giving 
credit  to  such  paper,  parts  with  and  discharges  an  obligation  to 
pay  money,  he  has,  in  contemplation  of  law,  parted  with  prop- 
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erty  of  as  nigh  a  character  as  goods.  After  receiving  negotiable 
paper  in  payment  of  a  pre-existing  debt,  the  creditor  cannot 
maintain  an  action  upon  the  debt  he  has  thus  discharged,  merely 
because  the  maker  of  the  negotiable  paper  he  has  received  in 
payment  might  have  had  some  defense  against  it  in  the  hands 
of  the  payee  from  whom  he  received  it.  For  the  creditor,  hav- 
ing parted  with  a  right,  there  is  a  sufficient  consideration;  and 
something  more  is  necessary  to  enable  him  to  recover  his  debt 
which  he  has  surrendered.  He  may  be  restored  to  his  right  to 
recover  the  amount  of  his  debt,  if  the  maker  afterward  avoids 
the  note  or  paper  in  his  hands,  by  a  defense  which  arose  prior 
to  the  indorsement.  But  the  creditor,  having  thus  parted  with 
his  property,  is  justly  remitted  to  his  original  right  to  recover 
his  debt,  in  like  manner  and  to  the  like  extent  as  where  the  nego- 
tiable paper  of  a  third  person  is  taken  for  goods  sold,  upon  fail- 
ure afterwards  to  recover  upon  the  paper  transferred  in  payment 
of  the  goods.  There  is,  therefore,  no  substantial  difference  be- 
tween the  consideration  for  the  transfer  of  negotiable  paper  in 
payment  of  a  precedent  debt,  or  in  payment  of  goods  sold  at 
the  time  of  such  transfer.  Such  was  the  principle  decided  in 
Swift  V.  lyson,  16  Pet.  1;  and  in  relation  to  which  Chancellor 
Kent,  in  a  note  to  3  Com.  81,  8th  ed.,  97,  note  c,  says  he  is 
inclined  to  concur,  as  the  plainer  and  better  doctrine. 

It  will  be  perceived  that  the  ground  upon  which  the  holder 
of  negotiable  paper  taken  in  payment  of  a  precedent  debt  is 
held  to  be  a  holder  for  value  is,  that  he  receives  the  paper  as  a 
payment  of  the  original  debt,  whereby  the  original  debt  is,  at 
least  for  the  time  being,  discharged.  The  creditor  is  in  effect  a 
purchaser  of  the  negotiable  paper;  and  for  it  he  parts  with  the 
original  obligation  of  the  precedent  debt,  changing  thereby  his 
relations  to  his  debtor  and  the  liability  of  the  debtor  to  him. 
And  it  should  be  borne  in  mind  that  it  is  this  new  adjustmeut 
of  the  precedent  debt  that  makes  the  creditor  a  holder  for  value. 
It  seems  necessary  to  briefly  refer  to  these  cases  in  relation  to 
the  consideration  growing  out  of  the  payment  of  a  precedent 
debt,  by  the  transfer  of  negotiable  paper,  to  better  understand 
the  rule  in  relation  to  the  rights  of  the  holder  of  negotiable  paper 
received  as  security  merely  for  a  precedent  debt. 

When  the  note  of  a  third  person  is  transferred  bonajlde  be- 
fore due  as  collateral  security  and  for  value,  such  as  a  loan  or 
further  advancement,  or  a  stipulation,  express  or  implied,  of 
further  time  to  pay  a  pre-existing  debt,  or  a  further  credit,  or  a 
change  of  securities  of  a  pre-existing  debt,  or  the  like,  the 
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assigneo  of  such  collateral  will  be  protected  from  iufirmities 
affecting  the  instrument  before  it  was  thus  transferred.  If, 
however,  a  note  is  transferred  as  collateral  security  to  a  pre- 
existing debt  without  any  consideration,  so  that  the  transfer  is 
a  mere  voluntary  act  on  the  part  of  the  debtor,  and  is  received 
by  the  creditor  without  incurring  any  new  responsibility,  parting 
with  any  right  or  subjecting  himself  to  any  loss  or  delay,  and  leav- 
ing the  subsisting  debt  precisely  in  the  condition  it  was  before 
such  collateral  was  transferred,  the  holder  has  not  taken  the 
note  for  value,  nor  in  the  usual  course  of  trade;  and  to  hold 
otherwise  would  be  a  departure  from  the  established  rules  of 
law  governing  the  rights  of  parties  to  negotiable  paper,  and 
losing  sight  of  the  grounds  of  public  policy  upon  which  the 
law  is  founded. 

The  case  of  Bay  v.  Coddingion,  5  Johns.  Ch.  64  [9  Am.  Dec. 
268],  Coddington  v.  Bay,  20  Johns.  637  [11  Am.  Dec.  342],  has 
been  frequently  commented  upon;  and  sometimes  treated  as  a 
case  relating  to  a  transfer  of  negotiable  paper  in  payment  of  a 
precedent  debt,  and  sometimes  as  a  case  relating  to  the  transfer 
of  negotiable  paper  as  security  merely  for  liabilities  previously 
incurred.  This  confusion  has  arisen  from  what  was  said  by 
senators  in  the  court  of  errors.  Chancellor  Kent,  in  delivering 
his  opinion  in  the  original  case,  said:  ''The  notes  were  not 
negotiated  to  them  in  the  usual  course  of  trade  or  business,  nor 
in  payment  of  any  antecedent  and  existing  debt,  nor  for  cash, 
or  property  advanced,  debt  created,  or  responsibility  on  the 
strength  and  credit  of  the  notes:"  5  Johns.  Ch.  57.  We  are 
not  aware  of  any  case  which  impairs  the  principle  thus  stated. 
When  collateral  security  has  been  taken  for  a  precedent  debt, 
courts  have,  from  facts  and  circumstances,  sometimes  implied  a 
stipulation  on  the  part  of  the  creditor  to  give  further  time  for 
payment,  and  thus  found  a  consideration  for  the  transfer  of  the 
collateral.  We  do  not  impugn  such  finding  by  courts.  In  the 
present  case,  however,  any  such  stipulation,  express  or  implied, 
is  repelled  by  the  testimony,  and  did  not  enter  into  the  con- 
sideration of  the  court. 

When,  then,  a  debt  is  created  without  any  agreement  for 
security,  and  the  debtor  afterward,  without  any  obligation  to 
do  so,  as  in  the  case  before  us,  voluntarily  transfers  a  negotiable 
instrument  to  secure  the  same,  and  both  parties  are  left  in  re- 
spect to  the  debt  in  statu  quo,  we  are  unable  to  see  what  value 
ox  consideration,  recognizable  by  traders,  was  paid  for  the 
instrument^  or  how  such  gratuitous  favor  can  be  deemed  a  usual 
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traiiflar^tion  in  tlie  course  of  trade,  or  indeed  as  any  trade  or 
reciprocity  of  values  at  all.  To  hold  that  the  unchanged  condi- 
tion of  the  precedent  deht  formed  a  present  consideration  for 
doing  what  the  obligations  of  that  debt  did  not  require,  is  rais- 
ing a  consideration  by  assertion,  when  none  in  fact  exists. 

Our  view  of  the  law  upon  this  subject  is  sustained  by  direct 
and  well-considered  adjudications  in  Maine:  BramhaU  v.  Beckett^ 
31  Me.  205;  in  New  Hampshire:  Jennesa  v.  Bean,  10  N.  H.  266; 
Williams  v.  LUUe,  11  Id.  QQ;  Virginia:  Prentice  v.  Zane,  2  Gratt. 
262;  Pennsylvania:  Petriev.  Clark,  11  Serg.  & R.  377  [14  Am.  Dec. 
636];  Kirkpairicky.  Muirhead,  16 Pa.  St.  117;  Tennessee:  Kimbro 
V.  Lytic,  10  Yerg.  417-428  [31  Am.  Dec.  585] ;  Mississippi:  Brooks 
V.  Whitson,  7  Smed.  &  M.  513;  and  New  York:  Cases «M/>ra.  The 
same  rule  is  recognized  in  North  Carolina:  Ecddick  v.  Jones,  6 
Ired.  L.  109  [44  Am.  Dec.  68],  per  Ruffin,  C.  J. 

Some  cases  are  referred  to  by  the  court  below  and  the  coun- 
sel for  the  defendant  in  error,  as  adopting  a  different  rule, 
which  it  is  proper  to  notice;  for  we  think  it  will  be  found  that 
they  do  not  conflict  with  the  rules  we  have  stated. 

In  the  case  of  Atkinson  v.  Brooks,  26  Vt.  569  [62  Am.  Dec. 
692 1,  it  was  held  that  the  indorsee  of  a  bill  of  exchange,  trans- 
ferred to  him  as  collateral  security  for  a  pre-existing  debt  past 
due,  is  prima  facie  a  holder  for  value,  and  takes  the  bill  dis- 
charged of  equities.  The  court  say:  **  One  would  scarcely  part 
with  the  collateral  unless  he  expected  more  or  less  indulgence  on 
account  of  it,  and  when  the  prior  debt  is  suffered  to  remain  un- 
collected, it  is,  under  the  circumstances,  fair  to  conclude  such  was 
the  stipulation."  And  in  summing  up,  the  court  say :  ''A  note  or 
bill  negotiated  in  security  for  a  debt  not  yet  due  is  not  upon  suf- 
ficient consideration,  ordinarily,  unless  the  creditor  wait,  in  faith 
of  the  collateral,  after  the  debt  becomes  due.  So,  too,  proba- 
bly, if  it  was  shown,  positively,  that  the  holder  gave  no  credit 
to  the  indorsed  bill,  and  did,  in  no  sense,  conduct  differently  on 
that  account,  he  could  not  be  regarded  as  a  holder  for  value." 

In  the  case  of  Gibson  v.  Conner,  3  Ga.  47,  it  was  held  that  a 
note  transferred  as  collateral  security  for  a  pre-existing  debt 
came  within  the  common  commercial  rule.  The  case  is  decided 
upon  the  authority  of  the  obiter  dictum  of  Justice  Story,  in  the 
case  of  Swift  v.  Tyson,  16  Pet.  1.  The  court  seem  to  concede 
that  there  should  be  some  valuable  consideration  for  the  trans- 
fer, and  they  say  that  *•  the  forbearance  to  press  the  debt,  which 
is  usually  a  part  of  the  understanding  of  the  parties  in  such 
cases,  is  valuable  to  the  transferrer."    In  the  case  of  VaileUe  ▼. 
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Mason  y  1  Ind.  283,  it  does  not  appear  whether  the  note  was 
transferred,  as  collateral  security,  at  the  time  the  debt  was 
created,  and  as  a  part  of  the  consideration  therefor  afterward. 
In  Palmer  v.  Richards,  1  Eng.  L.  &  Eq.  529,  the  drawer  of  a 
bill  af  exchange,  which  had  been  accepted,  indorsed  it  in  blank, 
and  delivered  it  to  A,  as  agent,  to  get  discounted;  but  A,  in- 
stead of  doing  so,  negotiated  it  to  B,  a  bona  fide  holder,  as 
security  for  an  advancement  of  money;  and  it  was  held  a  valid 
indorsement  by  the  drawer  to  B. 

In  Gvyynne  v.  Lee,  9  Gill,  137;  Washington  Bank  v.  Lewis,  22 
Pick.  24,  Chicopee  Bank  v.  Chapin,  S  Met.  40,  the  collaterals 
were  transferred  as  security  when  the  debt  was  contracted,  and 
formed  a  consideration  for  the  credit.  The  same  is  fairly  to  be 
inferred  in  the  case  of  Valette  v.  Mason,  1  Ind.  288. 

In  WiUiam^  v.  Smith,  2  Hill  (N.  Y.),  301,  the  collaterals  were 
transferred  as  security,  upon  an  agreement  to  become  indorser, 
and  indorsements  were  afterward  made  in  pursuance  of  the 
agreement,  and  the  court  held  that  the  consideration  for  the 
transfer  was  tantamount  to  an  advance  upon  a  purchase,  and 
not  a  collateral  security.  The  case  of  Bank  of  the  Metropolis  v. 
New  England  Bank,  17  Pet.  174,  S.  C,  1  How.  234,  related  to 
mercantile  lien,  and  has  no  application  to  the  question  before  us. 

The  remark  of  Judge  Martin,  in  King  v.  Oayoso,  4  Cond. 
La.  553,  quoted  in  the  opinion  below,  that  a  note  or  bill,  nego- 
tiated to  raise  money  by  discount,  or  pledge,  may  be  deemed  a 
transaction  in  the  usual  course  of  business,  is  in  accordance 
with  our  view  of  the  law. 

All  that  is  said  in  Swifi  v.  Tyson,  16  Pet.  1;  Blanchard  v. 
Stephens,  3  Cush.  168  [50  Am.  Dec.  723];  Carlisle  v.  Wishart, 
11  Ohio,  172;  Poirier  v.  Morris,  20  Eng.  L.  &  Eq.  103,  in  regard 
to  the  rule  to  be  adopted  where  negotiable  paper  is  taken  as 
collateral  security  for  a  pre-existing  debt  is  obiter,  and  if  enti- 
tled to  any  weight,  does  not  sanction  the  idea  that  the  creditor 
receiving  such  collateral  must  be  treated  as  a  holder  for  value 
and  in  the  usual  course  of  trade,  where  there  is  no  agreement  to 
wait  on  the  prior  debt,  or  to  forego  any  right  whatever.  Nor 
have  we  been  able  to  find  any  case  in  which  a  negotiable  instru- 
ment had  been  transferred  to  a  creditor  merely  as  a  collateral 
security  for  an  existing  debt,  the  right  of  action  on  the  original 
not  being  altered,  no  stipulation,  express  or  implied,  for  further 
time  to  pay  existing  or  other  new  consideration  intervening, 
that  the  creditor  has  been  held  to  be  an  indorsee  and  holder,  in 
the  usual  course  of  trade,  for  value. 
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In  the  case  before  us,  t'je  plaintiffs,  when  they  received  the 
notes  as  collateral  security,  parted  with  nothing.  They  gave  no 
credit  for  them.  They  are  in  no  sense  purchasers  of  the  notes. 
The  creditor  was  to  derive  no  benefit  whatever  from  their  trans- 
fer. The  debt  which  the  collaterals  secured  was  unaffected  by 
the  transfer.  The  transaction  was  simply  a  naked  pledge  of 
negotiable  instruments,  collateral  to  a  pre-existing  debt,  without 
any  new  consideration  whatever  moving  between  the  parties. 

The  plaintiffs,  therefore,  were  not  holders  for  value,  in  the 
usual  course  of  trade,  and  the  notes  in  their  hands  were  sub- 
ject to  the  equitable  defenses  of  the  maker. 

Some  apology  is  needed  for  occupying  so  much  space  in  the 
expression  of  our  views  in  this  case.  We  entertain  the  highest 
respect  for  the  judicial  determinations  of  the  superior  court  of 
Cincinnati  in  general  term;  and  inasmuch  as  the  grounds  of 
their  decision  in  this  case  have  been  reported,  sfnd  involve  a 
very  important  rule  of  mercantile  law,  we  deemed  it  duetto  the 
profession,  and  to  the  deserved  reputation  of  the  court  whose 
judgment  we  reverse,  to  state  fully  our  reasons  for  so  doing. 

Babtlet,  C.  J.,  and  Bbdieebhoff,  Bowen,  and  Soott,  JJ. ,  con- 
curred. 

Whether  One  Who  Takes  Negotiable  Instbuhent  as  Collatsbal 
BEGURrrr  for  a  pre-existing  debt  without  any  new  or  distinct  consideration  is 
or  is  not  a  bona  fide  holder  thereof  for  value,  is  a  question  upon  which  judicial 
opinion  is  divided.  The  following  are  oases  holding  the  same  doctrine  as  that 
of  the  principal  case:  Bay  v.  Coddingtoih  9  Am.  Dec.  268,  note  272,  where  a 
large  number  of  cases  on  both  sides  of  the  question  are  collected;  Coddington  v. 
Bay,  11  Id.  342;  Depeau  y.WaddingUm,  36  Id.  216,  note  224,  where  other 
cases  are  collected;  Stalker  v.  McDonald^  40  Id.  389,  note  406,  where  many 
oases  are  collected,  particularly  from  the  New  York  reports:  Bank  qf  Mobile 
V.  Hall,  41  Id.  72;  Beznor  v.  Hatch,  7  Ohio  St  255;  City  qf  Cleveland  y.  State 
Bank,  16  Id.  269;  Smithy.  Worman,  19  Id.  150;  Lewisy.  Anderson,  20 Id,  286; 
Copeland  v.  Manton,  22  Id.  402,  the  last  four  citing  the  principal  case.  The 
following  cases  hold  the  contrary  doctrine:  Atkinson  v.  Brooks,  62  Am.  Dec 
i692;  Allaire  y,  Hartshome,  47  Id.  175,  note  182,  where  other  oases  are  col 
lected;  Manning  v.  McClure,  36  HI.  495;  Straughan  v.  FoUrchild,  80  Ind.  598, 
the  last  two  citing  the  principal  case. 

The  principal  case  is  cited  to  the  point  that  a  holder  of  a  negotiable 
instrument  who  does  not  take  it  for  value,  and  in  the  usual  oonrse  of  trade,  is 
in  no  better  position  than  the  indorser  from  whom  he  took  it,  in  Otbhari 
V.  Sorrels,  9  Ohio  St  466;  and  in  Baily  v.  Smith,  14  Id.  403,  and  First 
national  Bank  v.  Fowler,  36  Id.  529,  to  the  point  that  the  indorsee  of  a  note 
as  collateral  security  for  the  consideration  of  extending  the  time  on  another 
debt  is  a  bona  fide  holder. 


Dea  1856.]  Betnolds  v.  Tucker.  353 

Reynolds  v.  Tuokeb  and  Wipe. 

(6  Ohio  Bzatx,  ffl6.1 
DXTEfDANt  MAT  PBOTB,  IN  MlTIOATIOH  OF  DaMAOBS,  HT  ACTION  OW  SlAV- 

DKR  for  words  spoken  against  the  chastity  of  the  plaintiff*8  wife,  that 
said  wife,  before  her  marriage  with  the  plaintiff,  had  lived  alone  with 
him  in  the  same  house,  where  the  fact  of  their  so  living  was  known  to  the 
defendant  when  he  spoke  the  words. 

EbBOB  in  EeFUSINO  to  PeBMIT  CoMPETERT  TKSmfOMT  TO  €rO  TO  JXTBT  is 

not  cored  by  consent  of  the  adverse  party  afterward  to  go  into  the  inquiry 
proposed  by  the  rejected  testimony. 

Ebrob  to  the  district  court  of  Lorain  county.  The  action  was 
case  for  slanderous  words,  and  the  actionable  words  charged  in 
the  declaration  were  that  the  wife  of  the  plaintiff  was  a  whore, 
and  defendant  could  prove  it  by  Thomas  Goman,  and  that  she 
was  Thomas  Goman's  concubine;  that  she  was  a  whore  before 
she  came  from  Vermont,  and  was  still  a  common  whore  for  any- 
thing that  came  along.  The  defendant  pleaded  the  general  issue, 
and  the  jury  rendered  a  verdict  in  favor  of  the  plaintiffs  below 
for  six  dollars.  On  the  trial  the  defendant  below  offered  to  prove 
that  the  plaintiffs  below  had  lived  together  alone  in  one  house 
before  they  were  married,  which  fact  was  well  known  to  siBud  de- 
fendant at  the  time  when  they  so  lived  together,  which  was  eight 
or  nine  years  ago.  The  court  sustained  the  objection  of  the 
plaintiffs  to  the  admission  of  this  testimony,  but  subsequently, 
while  the  same  witness  was  under  cross-examination,  the  plain- 
tiffs offered  to  go  into  the  inquiry,  but  their  offer  was  declined 
by  the  defendant.  To  the  refusal  of  the  court  to  admit  this  evi- 
dence the  defendant  below  excepted. 

Stevenson  Burke,  for  the  plaintiff  in  error. 

E.  D,  Clark  and  J.  Myres,  for  the  defendants  in  error. 

By  Court,  Bowkk,  J.  For  the  purpose  of  mitigating  damages, 
it  was  competent  for  the  defendant,  under  the  general  issue,  to 
prove  fads  connected  with  the  speaking  of  the  words,  which 
were  from  the  nature  of  them  calculated  to  induce  the  belief 
on  his  part  that  the  plaintiff's  wife  was  guilty  of  the  impropri- 
ety imputed  to  her,  provided  such  proof  did  not  establidi  a 
justification.  If  an  unmarried  man  and  woman  live  alone  in  the 
same  house,  it  may  and  very  likely  would  raise  an  inference  un- 
favorable to  the  latter's  chastity.  It  may  induce  a  belief  that 
adultery  has  been  committed  by  her,  while  holding  that  relation. 
Still,  however,  it  does  not  convict  her  of  the  act.    Such  mode  of 
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liying  may  be  entirely  innoceut  and  proper,  adopted  and  con- 
tinued for  the  most  upright  purpose.  The  whole  reason  of  the 
rule  for  admitting  such  evidence  is  to  relieve  the  defendant 
from  the  consequences  which  attach  to  malice  in  the  speaking  of 
the  words.  He  may  show  particular  acts  of  the  plaintiff  which 
unexplained  gave  him  just  reason  to  believe  in  the  truth  of  the 
declarations  which  he  uttered;  but  when  explained  and  under- 
stood, may  be  found  to  be  compatible  with  the  plaintiff's  in- 
nocence. It  is  permitted  upon  the  ground  that  the  proof,  when 
introduced,  may  serve  to  show  that  the  defendant,  in  making 
the  charge,  was  mistaken — that  he  misconstrued  the  act  or  con- 
duct of  the  party,  by  supposing  it  to  be  criminal,  while  in  fact 
it  was  not.  When  the  testimony  can  have  no  other  effect  than 
to  make  apparent  the  plaintiff's  guilt,  and  prove  the  truth  of 
the  words  spoken,  its  introduction  to  the  jury  must  necessarily 
tend  to  justify  the  speaking,  and  not  to  mitigate  damages,  by 
showing  the  absence  of  malice.  To  be  competent  for  the  former 
purpose,  the  facts  relied  on  must  be  pleaded  specially,  and  can- 
not bo  given  in  evidence  under  the  general  issue.  Such  is  the 
rule  in  Wilson  v.  Apple,  3  Ohio,  270;  DewiU  v.  Greenfield,  6  Id. 
225;  Haywood  v.  Foster,  16  Id.  88.  The  fact  which  the  defend- 
ant offered  to  prove  was  erroneously  excluded  from  the  jury. 

The  evidence  having  been  improperly  rejected  by  the  court 
below,  was  the  error  cured  by  the  offer  of  the  plaintiffs,  while 
the  witness  was  on  cross-examination,  to  go  into  the  inquiry 
which  the  defendant's  question  proposed  ? 

The  error  of  the  court  consisted  in  ruling  against  the  com- 
petency of  the  evidence.  The  consent  of  the  party  in  whose 
favor  the  ruling  was  made,  afterwards  to  admit  the  evidence, 
could  not  relieve  the  party  from  the  effect  of  the  erroneous 
decision  of  the  court.  The  jury  would  receive  it  with  knowledge 
that  the  court  had  pronounced  it  incompetent,  and  it  would  go 
to  them  under  the  stamp  of  judicial  disapproval.  It  can  hardly 
be  said,  in  such  case,  that  the  x>arty  would  derive  the  same  bene- 
fit from  it  that  he  would  have  done  had  he  been  allowed  to 
examine  the  witness,  as  of  right,  upon  the  subject,  by  the  sanc- 
tion of  the  judges.  When  the  court  had  expressed  its  opinion 
that  the  evidence  should  not  be  considered  by  the  jury,  the  lat- 
ter would  scarcely  give  it  any  consideration  when  admitted  by 
the  mere  favor  of  the  other  side. 

The  consent  of  the  plaintiffs  to  go  into  the  examination  which 
was  proposed  by  the  defendant  could  not  restore  the  latter  to 
the  satne  condition  before  the  jury  that  he  would  have 
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tained  if  the  ooort  had  permitted  him,  as  of  light,  to  make  the 
JDqtdiy  of  the  witness. 
Judgment  reversed  and  cause  remanded. 

Babilit,  C.  J.»  and  Sooir,  J.,  concurred. 

Swjor,  J.,  concurred  as  to  the  first  point,  but  dissented  as  to 
the  second. 

BBiHXEBHorF,  J.,  deliTcred  a  dissenting  opinion.* 

What  Evidxnck  Apmbwibub  in  Mitigation  of  Damaoks  in  Action  ov 
SusiDiE:  See  Stattinga  v.  Hewmany  62  Am.  Dec  723,  note  727;  Moore  v. 
C%,  60  Id.  461,  note  463,  wh^re  other  cases  are  collected. 

Thi  principal  cask  is  cited  in  WesUake  y.  WesUahe,  34  Ohio  St.  631,  to 
the  point  that,  in  Ohio,  words  imputing  want  of  chastity  to  a  woman,  either 
Harried  or  single,  have  always  been  actionable  per  se. 

Ekbob  in  Rejectino  Etidbncs,  when  Cuked:  See  Sehleneker  v.  HiBlejf, 
3S  Am.  Doc  100;  PoUer  ▼.  Washburn,  37  Id.  615;  8ander»  v.  Johnaon,  36  Id. 


Weaveb  v.  Gregg. 

[«  Omo  Statb,  M7.] 
DowiB  IB,  wmLB  XiTOHOATB,  SUBJECT  TO  SucH  MODIFICATIONS  and  qnalifica> 

tiooB  as  the  legialatore  may  see  proper,  for  reasons  o!  public  policy,  to 

impose. 
Wife's  Inchoate  Right  of  Doweb  in  Lands  Held  bt  her  Hitsbakd  as 

Co-TtSAJUT  is  divested  by  a  sale  thereof,  under  the  Ohio  act  providing  for 

the  partition  of  real  estate,  and  the  entire  estate  passes  to  the  purchaser 

at  such  sale. 

Petition  for  dower.    The  opinion  states  the  case. 
Sedges  and  Cradl^Mugh,  for  the  petitioner. 
Page  and  Berdck,  for  the  defendant. 

By  Court,  Beineebhoff,  J.  This  is  a  petition  for  dower,  filed 
in  the  common  pleas  of  Pickaway  coiinty,  api>ealed  thence  into 
the  district  court  of  that  county,  and  by  it  reserved  for  decision 
liere.  The  facts  of  the  case  are  admitted  to  be  substantially 
these: 

In  1819  the  plaintiff  intermarried  with  her  late  husband, 
George  Weaver,  who,  during  the  coverture,  was  seised  as  tenant 
in  common  of  the  one  undivided  fourth  part  of  certain  lands, 
atoate  in  said  county,  and  in  the  petition  parjicularlj  de- 
Kribed. 

On  the  twenty-second  day  of  October,  1840,  proceedings 
nnder  the  statute  were  commenced  in  the  common  pleas  of 
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Pickaway  county  to  obain  partition  of  said  lands;  and  such  pro- 
ceedings were  thereupon  regularly  and  duly  had,  and  the  com- 
missioners appointed  by  the  court  to  make  partition  having 
reported  that  the  lands  could  not  be  divided  without  manifest 
injuiy  to  the  premises,  the  same  were  ordered  to  be  sold  by  the 
sheriflf.  All  which  was  done;  the  sale  confirmed  by  the  court; 
deed  ordered  and  duly  executed  by  the  sheriff  to  the  purchaser, 
under  whom  the  defendant  now  claims;  and  the  one  fourth  of 
the  net  proceeds  of  the  sale  distributed  to  George  Weaver,  the 
husband  of  the  plaintiff. 

The  plaintiff  was  not  made  a  party  to  these  proceedings;  and 
in  August,  1848,  George  Weaver  died.  On  this  state  of  facts 
the  question  is  presented,  Is  the  plaintiff  now  entitled  to  dower 
in  the  premises,  notwithstanding  the  sale  in  partition?  or,  on 
the  other  hand,  was  her  inchoate  right  of  dower  extinguished 
by  that  sale  ? 

As  there  is  no  reported  case  in  Ohio  which  involves  this  ques- 
tion, it  seems  to  be  now  for  the  first  time  presented  to  the  court 
of  last  resort  in  this  state.  Nor  have  we  been  able  to  find  a 
case  anywhere  arising  under  a  statute  so  nearly  identical  with 
our  own  as  to  entitle  it  to  any  decisive  weight  as  a  precedent. 
In  Jackson  v.  Edwards^,  7  Paige,  386,  a  case  under  the  stat- 
utes of  New  York  on  the  subject  of  partition,  and  in  which  the 
wife  had  been  made  a  i)arty  to  the  proceeding,  the  chancellor 
held  that  the  wife's  inchoate  right  of  dower  was  divested,  and 
passed  by  the  sale.  But  the  phraseology  of  the  New  York 
statute  differs  in  important  particulars  from  that  of  our  own; 
and,  moreover,  when  the  same  case  was  before  the  court  of 
errors  on  appeal,  Jackson  v.  Edwards^  22  Wend.  498,  the  only 
members  of  the  court  who  delivered  opinions  in  the  case  differed 
on  this  point,  and  the  case  finally  went  off  on  other  questions. 
We  are  therefore  thrown  back  upon  the  light  of  general 
principles,  and  the  particular  provisions  and  policy  of  our  own 
statute. 

Bower  is  not  the  result  of  contract,  but  is  the  creature  of 
positive  law,  founded  on  reasons  of  public  policy,  and  subject, 
while  it  remains  inchoate,  to  such  modifications  and  qualifi- 
cations as  legislation,  for  like  reasons  of  public  policy,  may 
see  proper  to  impose:  Moore  v.  Mayor  etc.  of  New  York^  8  N.  Y. 
110  [69  Am.  Dec.  473],  in  which  it  was  held  that  **  where,  in 
pursuance  of  an  act  of  the  legislature,  lands  are  taken  by  a  mu- 
nicipal corporation  for  a  public  use,  upon  an  appraisement  and 
payment  of  their  value  to  the  holder  of  the  fee,  the  corporation 
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acquires  an  abeoluie  title  to  them,  diTesled  of  any  inchoate  right 
of  dower  existing  in  his  wife."  See  also  Guynne  y.  City  of  Cin^ 
cvmaU,  8  Ohio»  24  [17  Am.  Dea  576]. 

If,  however,  we  were  to  consider  dower  as  resulting  from  and 
embraced  within  the  implied  terms  of  the  marriage  contract,  still 
it  must  be  held  to  be  limited  by  such  boundaries,  and  subject 
to  such  incidents  as  are  afSzed  to  it  by  laws  existing  and  oper- 
atire  at  the  time  of  the  marriage. 

The  plaintiff  married  her  late  husband  in  1819;  and  since 
the  year  1804  statutes  authorizing  any  joint  tenant,  tenant 
in  common,  or  coparcener  to  compel  partition,  and  to  com- 
pel a  sale  of  the  undivided  estate  in  case  ^e  same  proved 
to  be  incapable  of  actual  partition  without  manifest  injury 
to  the  estate,  have  been  in  force  in  Ohio,  with  provisions  sub- 
stantially similar,  in  this  respect,  to  that  now  in  force,  and 
under  which  this  sale  was  made. 

This  act  of  February  17, 1831,  provides  for  the  appointment, 
by  the  court  of  common  pleas  to.which  the  petition  for  partition 
shall  be  addressed,  of  three  disinterested  freeholders,  to  make 
partition  of  the  estate;  that  if  they  shall  be  of  opinion  that  the 
same  cannot  be  divided  without  manifest  injury  to  the  value 
thereof,  they  shall  return  to  the  court  a  just  valuation  of  the 
estate;  that  either  of  the  parties  may  thereupon  elect  to  take 
the  estate  at  such  valuation;  and  on  failure  of  any  such  elec- 
tion, that  the  court  may  order  the  sheriff  to  make  sale  of  the 
estate  as  under  judgment  and  execution,  so  that  the  same  be 
not  sold  for  less  than  two  thirds  of  the  aforesaid  valuation;  that 
on  approval  of  such  sale  by  the  court  tbe  sheriff  shall  execute 
a  deed  to  the  purchaser,  and  the  proceeds  of  the  sale  ''shall 
be  distributed  and  paid  by  order  of  said  court  to  and  among  the 
several  parties  entitled  to  receive  the  same,  in  lieu  of  their  re- 
spective parts  and  proportions  of  said  estate  or  estates,  accord* 
ing  to  their  just  rights  and  proportions." 

Now,  in  case  of  a  sale  as  provided  for  in  this  statute,  where 
the  husband  is  the  owner  of  the  fee  and  the  wife  has  but  a  con- 
tingent right  of  dower,  how,  and  to  whom,  is  this  distribution 
of  the  proceeds  of  the  sale  of  the  estate  made?  Always,  in 
practice,  so  far  as  we  know,  it  is  made  to  the  husband,  and  to 
him  alone.  And  we  think  properly,  for  he  is  the  sole  represent- 
ative of  the  estate.  She  has  a  contingent  possibility  of  interest 
in  it,  which  may  be  released,  but  no  property,  no  actual  interest 
in  it,  which  is  the  subject  of  grant  or  assignment:  Miller^ 8  Adm'r 
V.  Woodman^  14  Ohio,  518.    Nor  is  the  value  of  her  possible  and 
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contiDgent  interest  capable  of  estiniate  'with  any  degree  of  aooa- 
racy:  Moore  v.  Mayor  etc,  of  New  York^  supra.  And  on  this 
point  we  may  consider  the  rule  of  distribution  as  settled  by  the 
universal  and  unvarying  practice. 

Dower,  then,  being  a  creature  of  positive  law,  and  as  such 
subject  to  legislative  modification,  limitation,  and  qualification, 
the  question  before  us  is  one  of  legislative  intention.  Did  the 
general  assembly,  in  providing  for  the  sale  of  estates  in  pro- 
ceedings in  partition,  intend  that  the  entire  estate  should  pass 
to  the  purchaser  divested  of  a  wife's  inchoate  right  of  dower? 

In  seeking  for  the  intention  of  the  legislature  on  this  point, 
and  in  the  absencSe  of  any  clear  and  decisive  expression  of  that 
intention  in  the  language  of  the  statute,  it  seems  to  us  that  the 
maxim,  ArgvmerUum  ab  inconvenierUi  plurimum  valet  in  lege,  very 
properly  and  forcibly  applies;  for,  "if  the  words  used  by  the 
legislature  have  a  necessary  meaning,  it  will  be  the  duty  of  the 
court  to  construe  the  clause  accordingly,  whatever  may  be  the 
inconvenience  of  such  a  course.  But  unless  it  is  very  clear  that 
violence  would  be  done  to  the  language  of  the  act  by  adopting 
any  other  construction,  any  great  inconvenience  which  might 
result  from  that  suggested  may  certainly  afford  fair  ground  for 
supposing  that  it  could  not  be  what  was  contemplated  by  the 
legislature,  and  will  warrant  the  court  in  looking  for  some  other 
interpretation:"  Broom's  Legal  Maxims,  140,  141. 

To  apply  this  maxim  to  the  case  before  us,  let  us  suppose  two 
coparceners,  each  the  owner  of  an  equal  undivided  half  of  an 
estate  inherited  from  a  common  ancestor.  One  of  them  has  a 
wife,  the  other  is  unmarried.  One  of  them  petitions  for  x)arti- 
tion  of  the  common  estate,  which  is  found  to  be  incapable  of 
actual  partition,  and  is  ordered  to  be  sold.  It  is  understood  to 
be  the  settled  law  that  the  inchoate  right  of  dower  of  the  wife  is 
not  divested  by  the  sale.  The  consequence  is,  inevitably,  that 
the  estate  must  be  sold  for  much  less  than  it  would  otherwise 
have  brought.  Yet,  on  the  distribution  of  the  proceeds  of  the 
sale,  the  husband  comes  in  for  an  equal  share;  and  the  loss 
consequent  on  the  existence  of  the  contingent  incumbiance  falls 
alike  on  the  unmarried  and  married  coparcener.  This  is  a 
necessary  result;  and  it  is  not  only  inconvenient,  but  grossly 
unjust:  too  inconvenient  and  too  unjust  to  permit  us  to  suppose 
it  to  have  entered  into  the  intention  of  the  legislature. 

We  are  of  opinion,  therefore,  that  it  was  the  intention  of  the 
legislature,  by  a  sale  in  partition,  to  divest  the  wife  of  her  in- 
choate right  of  dower.    In  so  holding,  we  do  not  subject  this 
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right  at  all  to  the  win  or  caprice  of  the  husband.  The  sale  is 
the  act  of  the  law,  desigiied  to  do  justice  to  joint  owners  and 
render  estates  aTailaUe,  and  pat  forth  only  when,  from  the  ^t 
that  the  estate  is  incapable  of  actual  partition,  the  necessities  of 
the  case  require  it.  The  legislature  has  deemed  it  more  impor- 
tant to  the  public  interest  to  raider  estates  aTailaUe  to  their 
owners  without  sacrifice  of  their  yalne,  bj  a  sale  in  case  of  ne- 
cessity, than  to  preserre  in  all  cases  whatsoeyer  the  wife's  remote 
and  contingent  interest,  at  the  expense  of  parties  on  whom  she 
can  hare  no  proper  claim. 

The  fact  that  the  wife  was  not  a  formal  pariy  to  the  proceed- 
ing in  partition  does  not,  we  think,  at  all  alter  the  case.  The 
terms  of  the  statute  do  not  require  that  she  should  be  made  a 
party,  and  we  see  no  good  reason  why  it  should  be  required. 

On  the  whole,  our  Tiew  of  the  question  is  this:  the  right  of 
dower  in  the  wife  subsists  in  Tirtue  of  the  seisin  of  the  husband; 
and  this  right  is  always  subject  to  any  incumbrance,  infirmity, 
or  incident  which  the  law  attaches  to  that  seisin,  either  at  the 
time  of  the  marriage  or  at  the  time  the  husband  became  seised. 
A  liability,  to  be  diyested  by  a  sale  in  partition,  is  an  incident 
which  the  law  affixes  to  the  seisin  of  all  joint  estates;  and  the 
inchoate  right  of  the  wife  is  subject  to  this  incident.  And  when 
the  law  steps  in  and  divests  the  husband  of  his  seisin  and  turns 
the  realty  into  personalty,  she  is,  by  the  act  and  policy  of  the 
law,  remitted,  in  lieu  of  her  inchoate  right  of  dower  in  the  realty, 
to  her  inchoate  right  to  a  distributive  share  of  the  personalty 
into  which  it  has  been  transmuted. 
.  Petition  dismissed. 

Babtlet,  C.  J.,  and  Swah,  Bowek,  and  Scott,  JJ.,  concurred. 

Pabtitiok  Saui  BnrzsfTS  Wite's  Right  to  Dower  in  lands  of  her  husband 
held  by  him  in  common:  See  Let  v.  LindfU,  64  Am.  Deo.  262,  note  265. 

Imchoatb  Right  of  Dowkr,  Natukb  a^tp  Extent  of:  See  Moore  v.  Mai^or 
eU,  qf2^€w  York,  59  Am.  Deo.  473,  note  475.  This  right  is  not  a  part  of  the 
marriage  contract,  but  results  from  wedlock  by  the  operation  of  existing  laws 
at  the  time  of  the  husband's  death:  MelneV$  Appeal,  55  Id.  573,  note  577. 
And  the  legislature  has  power  to  regulate  the  right  of  dower  while  it  is  in- 
choate: BermeU  y.  Hamu,  51  Wis.  258,  citing  the  principal  case.  A  wife 
has  a  contingent  potsibility  of  interest  in  dower,  which  may  be  released  by 
her,  but  she  has  no  property  therein,  no  actual  interest  in  it,  which  is  the 
subject  of  grant  or  assignment:  Singree  y.  Welch,  32  Ohio  St.  325,  citing  the 
principal  case. 

The  fbikcipal  case  is  distinguished  in  Verry  v.  RMnaon^  25  Ind.  21; 
and  in  RowUmd  y.  PrcUker,  53  Md.  243. 
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Blake  v.  Gbaham. 

[6  Ohio  Statr,  080.] 
Ekcord  of  Deed  is  CJonstructivb  Notice  to  Those  only  Who  Cladc 
through  or  under  the  grantor  by  whom  the  deed  was  executed. 

PUBCHASEB    OF    ReAL    ESTATB    IS    NOT    ChABOXABLB   WITH    Ck)NSTBnOTiyE 

Notice  of  prior  equities  which  are  disclosed  in  a  deed  duly  recorded  from 
the  executor  of  the  person  from  whose  heirs  he  purchases* 

Bill  to  quiet  title.    The  opinion  states  the  oi^se. 

Mason  and  JSstep,  for  the  plaintiffs. 

J.  C.  JEfance,  for  the  defendants. 

By  Court,  Bbikxebhoff,  J.  The  plaintiffii  bring  their  action 
under  the  code,  in  the  nature  of  a  bill  in  chancery,  to  quiet  title 
to  and  obtain  partition  of  a  piece  of  land  in  Tuscarawas  county, 
described  in  the  petition  and  in  the  possession  of  the  defendants. 

In 'the  year  1800  Dr.  Felix  Lynn  of  Northampton  county, 
Fennsylyania,  was  the  undisputed  owner  of  the  premises  in  con* 
troversy,  and  is  the  source  of  title  common  to  both  parties. 

In  1807  Dr.  Lynn  made  his  last  will  and  testament,  directing 
the  sale  by  his  executors  of  certain  lands  therein  described,  and 
authorizing  his  executors  to  make  deeds  for  the  same  to  the  pu]>- 
chasers;  but  in  his  will  he  does  not  in  any  way  refer  to  or  men- 
tion, specifically,  his  lands  in  Ohio,  and  at  the  close  of  his  will, 
and  following  immediately  after  the  clause  naming  his  executors, 
he  authorizes  them  to  make  and  execute  all  deeds  of  conveyance, 
*'  according  to  this  my  last  will  and  testment." 

Dr.  Lynn  having  died  on  the  sixteenth  of  January,  1809, 
his  will  was  proved  in  Northampton  county,  Pennsylvania,  an^d 
letters  testamentary  were  issued;  but  the  will  was  never  admitted 
to  probate  in  Ohio,  nor  were  any  other  proceedings  ever  had 
to  effectuate  the  same  under  the  laws  of  this  state. 

On  the  first  day  of  May^^  1809,  Dr.  Lynn's  executors  exe- 
cuted in  Northampton  county,  Pennsylvania,  a  deed  in  fee* 
simple  for  the  land  in  controversy  to  George  Eintner,  reciting 
therein  that  Dr.  Lynn,  in  his  life-time,  had  executed  to  John 
Heckawelder  a  power  of  attorney,  authorizing  him  to  make  sale 
of  these  lands;  that  Heckawelder  had  accordingly  entered  into 
a  contract  for  their  sale  to  said  Kintner,  and  had  received  a  part 
of  the  purchase  money  thereof  in  the  life-time  of  Dr.  Lynn; 
that  they,  as  executors,  had  received  the  balance  of  said  purchase 
money — in  consideration  of  all  which,  etc.,  they  make  the  deed. 

Under  this  title  thus  conveyed,  and  through  sundry  subser 
quent  conveyances  and  descents,  the  plaintiffs  claim. 
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In  1838  the  New  Philadelphia  Lateral  Canal  Company, 
being  in  possession  of  the  premises  in  dispute,  and  suspecting 
the  invalidity  of  the  title  under  which  it  then  held  them,  pro- 
cured from  the  heirs  of  Dr.  Lynn,  ''in  consideration  of  one 
dollar  to  them  in  hand  paid,"  a  deed  of  bargain  and  sale  in  fee- 
simple,  but  without  warranty,  for  the  premises.  In  January, 
1842,  the  canal  company  conveyed  to  Fleming  Willet;  and  in 
June,  1844,  Willet  conveyed  to  the  defendant  Graham;  and 
under  this  title  the  defendants  claim. 

Before  proceeding  to  the  consideration  of  the  j»incipal  ques- 
tions in  the  case,  if  will  be  proper  to  observe  that  all  the  deeds 
above  mentioned  were  duly  recorded  in  the  order  of  their  dates; 
that  the  circumstances  of  the  case,  as  they  ai^>ear  in  the  proofs, 
are  not  such  as  to  give  rise,  on  the  part  of  either  plaintiffs  or 
defendants,  to  any  claim  under  the  statute  of  limitations;  it  is 
not  claimed  that  the  defendants  had  actual  notice  of  plaintiffs' 
claim  to  the  premises;  nor  is  it  urged  in  behalf  of  the  pkdntifb 
that  the  conveyance  by  the  executors  of  Dr.  Lynn  to  Kintner 
vested  in  Eintner,  or  in  those  claiming  under  him,  a  perfect 
legal  title  to  the  premises.  And  if  it  were  urged,  we  think  it 
could  not  be  maintained.  The  will  of  Dr.  Lynn  directed  certain 
lands  to  be  sold,  but  in  no  way  mentioned  or  referred  to  these 
lands;  it  then  authorized  the  executors  to  make  conveyances 
according  to  the  will;  and  we  are  of  opinion  that  by  any  proper 
construction  of  the  will  the  application  of  the  powers  conferred 
by  the  latter  clause  must  be  restricted  by  the  directions  of  the 
former. 

But  admitting  that  the  will  by  its  terms  authorized  the  exec- 
utors to  convey  these  Ohio  lands,  still  it  could,  being  a  foreign 
will,  have  of  itself  no  extraterritorial  force  or  effect.  To  give  it 
effect  in  Ohio,  it  was  necessary  that  it  be  admitted  to  probate 
in  Ohio;  imd  in  order  to  enable  the  executors  to  carry  into 
effect  the  real  contracts  of  the  testator  in  respect  to  lands  in 
this  state,  an  order  of  the  court  of  common  pleas  of  the  county 
in  which  the  lands  were  situate  was  requisite:  1  Chase's  Stats. 
480,  563,  572. 

It  is,  however,  claimed  by  the  plaintiffs,  that  the  facts  recited 
in  the  deed  of  the  executors  of  Dr.  Lynn  to  Eintner,  to  wit, 
ithat  Dr.  Lynn  in  his  life-time  had  authorized  Heckawelder  to 
sell  these  lands;  that  he  had,  prior  to  the  death  of  Lynn,  con- 
tracted to  sell  them  to  Eintner,  and  received  a  part  of  the  pur- 
chase money;  and  that  the  balance  of  the  purchase  money  was 
paid  by  Eintn^  to  the  executors — constitute  an  equitable  title  in 
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favor  of  Kintner,  and  those  holding  under  him,  which  may  De 
enforced  in  equity  against  a  subsequent  purchaser  with  notice. 
They  furthermore  claim  that  the  deed  from  the  executors  of 
Dr.  Lynn  to  Kintner,  having  been  duly  recorded,  the  defend- 
ants, claiming  under  a  subsequent  deed  directly  from  the  heirs 
of  Dr.  Lynn,  were  bound  to  take  notice  of  the  recorded  deed  from 
the  executors  of  Lynn  to  Kintner,  and  are  chargeable  with  a 
knowledge  of  the  facts  stated  in  its  recitals.  And  these  facts 
being  established  in  the  proofs  to  our  reasonable  satisfaction,  a 
question  of  constructive  notice — decisive  of  this  case — ^is  pre- 
sented. 

Were  the  defendants,  being  purchasers  without  actual  notice 
of  the  deed  of  Dr.  Lynn's  executors,  bound  to  take  notice 
of  that  deed?  and  are  they  chargeable  with  knowledge  of  its 
recitals? 

It  is  well  settled  that  the  record  or  registry  of  a  deed  is  con-^ 
structive  notice  only  to  those  who  claim  through  or  under  the 
grantor  by  whom  such  deed  was  executed:  Leiby  v.  Wolf,  10 
Ohio,  83;  Stuyvesanl  v.  Ball,  2  Barb.  Ch.  158;  Murray  v.  Ballou, 
1  Johns.  Ch.  574,  575;  Keller  v.  Nutz,  5  Serg.  &  R.  262-254; 
Lighiner  v.  Mooney,  10  Watts,  412;  Bales  v.  NorcrosSy  14  Pick. 
224  [28  Am.  Dec.  271].  In  the  last-named  case  the  coyrt  say: 
«<  To  hold  the  proprietors  of  land  to  take  notice  of  the  records 
of  deeds,  to  determine  whether  some  stranger  has  without  right 
made  conveyances  of  their  lands,  would  be  a  most  dangerous 
doctrine,  and  cannot  be  sustained  with  any  color  of  reason  or 
authority."  "  Where  a  purchaser  cannot  make  out  a  title  but 
by  a  deed  which  leads  him  to  another  fact,  he  shall  be  presumed 
to  have  notice  of  such  fact:"  Fonbl.  Eq.,  b.  8,  c.  3,  sec.  1, 
note&. 

'*  A  purchaser  of  the  legal  title  cannot  be  affected  by  any  latent 
equity  of  which  he  has  not  actual  notice,  or  which  d6es  not  ap- 
pear on  some  deed  necessary  to  the  deduction  of  his  title:"  2 
Sugden  on  Vendors,  c.  17,  note  430. 

These  rules  rest  on  the  obvious  reason  that  a  searcher  can  be 
fairly  supposed  to  be  made  acquainted  with  the  contents  of  such 
deeds  only  as,  in  the  process  of  tracing,  link  by  link,  his  chain 
of  title  on  the  record,  necessarily  pass  under  his  inspection. 

Now,  to  apply  these  rules  to  the  case  before  us.  The  gran- 
tors in  the  recorded  deed,  of  which  and  its  recitals  it  is  claimed 
the  defendants  were  bound  to  take  notice,  are  the  executors  of 
Dr.  Lynn;  but  the  defendants  do  not  claim  through  them,  nor 
do  they  claim  through  that  deed.    They  make  a  perfect  legal  title 
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^th<mt  reference  to  thai  deed,  and  did  not,  and  had  no  occasion 
to,  o£GBr  it  in  evidence.  Thej  deduce  no  title  through  it,  nor 
from  the  grantors  named  in  it.  The j  claim  title  from  and  through 
the  heirs  of  Dr.  Lynn,  and  not  from  or  through  his  executors; 
and  as  to  them  and  those  under  whom  they  claim,  the  executors 
are  mere  strangers  and  unauthorized  volunteers.  This  applica- 
tion of  well-settled  rules  is,  we  think,  decisive  of  the  case. 

We  are  of  opinion  that  the  defendants  are  not  chargeable  with 
notice  of  the  recitals  in  the  deed  from  the  executors  of  Dr. 
lijnn,  nor  of  the  latent  equities  therein  disclosed. 

Petition  dismissed. 

BABTLEr,  C.  J.,  and  Swan,  Bowen,  and  Scott,  JJ.,  concurred. 

Record  or  Coitvktancb  is  only  Notick  to  Apteb-pubchasebs  UDder 
the  aame  grantor:  BoberU  y.  Bourne^  39  Am.  Dec.  614. 

Beoobdcko  or  Bquitablb  Tftlb  is  No  Notice  to  Subsequent  Pub- 
GHA8BB  of  the  legal  title:  Dotwell  v.  BuekantuCi  B3^r%  23  Am.  Dec.  28a 

Recitals  ik  Deed  do  hot  Estop  Mebb  Stbanoebs  or  thoee  who  claim 
by  title  paramoont,  nor  are  they  binding  on  persons  claiming  by  an  adyerse 
title:  See  note  to  (7ro#y.  Cattleman,  16  Am.  Dec  754. 


State  v.  Habpeb^ 

\p  Ohio  Szira.  607.] 
BoiH]>  OP  Ck>UHTT  Treasubbb  is  Comtbaot  that  Hi  will  fot  Fail,  upoir 

Akt  Acoouvt,  to  receive  and  safely  keep  the  pablio  money,  and  pay  it 

out  according  to  law. 
That  Monet  Which  Came  to  HAims  op  Countt  Tbeasubeb  was  Stolen 

from  him  without  his  fault  is  no  defense  to  an  action  apon  lus  official 

bond. 

iBBELEVAirT  MaTTBB  IN  PLEADING  MIGHT  BE  StBICKEN  OUT  On  motion  of 

the  party  prejudiced  thereby,  prior  to  the  act  of  1856  amending  the  Ohio 
code  of  civil  procedure. 

AonoK  under  the  code,  brought  upon  the  official  bond  of 
George  Harper  as  treasurer  of  Wyandot  county.  At  his  settle- 
ment before  going  out  of  office  there  was  found  a  balance  due 
from  him  of  oyer  two  thousand  dollars,  which  he  refused  to  pay 
to  his  successor.  The  bond  sued  on  contained  a  condition  that 
"  Harper  shall  honestly  and  faithfully  pay  over,  during  his  con- 
tinuance in  office,  all  moneys  that  shall  come  into  his  hands  for 
state,  county,  and  township,  or  for  other  purposes,  according  to 
law.''  Harper  filed  an  answer,  alleging  that  his  residence  was 
forcibly  broken  open  by  some  persons  unknown,  and  the  sum  of 
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two  thousand  a^d  ten  dollars  stolen  therefrom  without  any  foult 
or  want  of  care  on  his  part,  and  that  this  was  the  same  money 
sought  to  be  recovered  in  this  action.  Plaintiff 's  counsel  moved 
to  strike  this  answer  from  the  files,  because  it  contained  no  valid 
ground  of  defense. 

J,  D.  Sears,  for  the  plaintiff. 

C.  K.  Watson,  B.  Mc  Kelly,  and  J.  S.  Plants,  for  the  defendants. 

By  Court,  Bowen,  J.  The  act  prescribing  the  duties  of  county 
treasurers,  Stats.  1008,  provides  for  their  election,  term  of  office, 
oath,  and  bond.  It  makes  them  public  officers,  and  requires  of 
them  the  performance  of  responsible  duties.  One  who  is  elected 
to  and  enters  upon  the  duties  of  the  office  must  give  bond  with 
four  or  more  freehold  sureties,  conditioned  for  the  paying  over 
of  all  moneys  which  shall  come  into  his  hands  for  state,  county, 
township,  or  other  purposes.  He  shall,  on  the  first  Monday  of 
June,  annually,  make  a  full  settlement  of  his  accounts  with  the 
commissioners  of  the  county,  and  on  going  out  of  office  it  is  his 
duty  to  deliver  to  his  successor  all  public  money  in  his  posses- 
sion belonging  to  the  office. 

By  section  24  of  the  act,  if  any  county  treasurer  shall  "  fail 
to  pay  over  all  money  with  which  he  shall  stand  charged  at  the 
time  and  in  the  manner  prescribed  by  law,  suit  may  be  insti- 
tuted against  him  and  his  sureties  in  the  court  of  common  pleas 
of  his  county;  and  it  is  made  lawful  for  the  court  at  the  first 
term  thereafter  to  render  judgment  against  them  for  the  amount 
due  from  such  treasurer,  with  legal  interest,  and  a  penalty  of 
ten  per  centum  thereon;  from  which  judgment  there  shall  be  no 
appeal,  or  stay  of  execution,  and  the  property  of  such  delin- 
quent treasurer  and  his  sureties  may  be  sold,  without  appraise- 
ment, to  satisfy  such  judgment." 

By  accepting  the  office,  the  treasurer  assumes  upon  himself  the 
duty  of  receiving  and  safely  keeping  the  public  money,  and  of 
paying  it  out  according  to  law.  His  bond  is  a  contract  that  he 
will  not  fail  upon  any  account  to  do  those  acts.  It  is  in  effoct 
an  insurance  against  the  delinquencies  of  himself,  and  against 
the  faults  and  wrongs  of  others  in  regard  to  the  trust  placed  in 
his  hands.  He  voluntarily  takes  upon  himself  the  risks  inci- 
dent to  the  office,  and  to  the  custody  and  disbursement  of  the 
money.  Hence  it  is  not  a  sufficient  answer,  when  sued  for  a 
balance  found  to  have  passed  into  his  hands,  to  say  that  it  was 
stolen  from  him;  for  even  if  the  larceny  of  the  money  be  shown 
to  be  without  his  fault,  still,  by  the  terms  of  the  law  and  of  hia 


Dec  1856.]  Siatb  v.  Habfeel  865 

contract,  he  is  Ixnmd  to  make  good  any  defidencj  which  may 
occur  in  the  fands  which  come  nnder  his  charge:  Muzzy  v.  Shai- 
tuck,  1  Denio,  233;  UhUed  SUdez  ▼.  FrezcoU,  3  How.  578;  Com- 
monweaUh  r.  Ccmiy,  8  Pa.  St  372. 

The  distinction  between  this  and  a  common  case  of  haihnent 
is,  that  the  Liw  of  the  latter  is  generally  founded  upon  the  ab- 
sence of  any  positive  engagements  between  the  parties  to  the 
hiring,  or,  as  it  is  called,  tlM  looatio  conduction  and  therefore  the 
question  arises.  What  obligations  may,  with  reference  to  public 
policy  and  general  conyenience,  be  implied  by  law  in  the  absence 
of  such  positive  engagements?  The  express  contract  of  the  par- 
ties may,  as  in  the  case  now  under  consideration  it  has  done, 
vary  or  supersede  those  derived  from  the  law  of  bailments: 
Story  on  Bailm.  7. 

The  one  hundred  and  eighteenth  section  of  the  code  author- 
izes irrelevant  matter  inserted  in  any  pleading  to  be  stricken  out 
on  motion  of  the  pariy  prejudiced  thereby.  This  made  it  com- 
petent for  the  plaintiff  to  move  the  court  to  strike  out  the  de- 
fendants' answer,  if  the  matters  which  it  contained  were  irrele- 
vant, and  formed  no  ground  of  defense  to  the  action.  The 
motion  in  such  case  took  the  place  and  served  the  ofBce  of  a 
demurrer.  By  the  act  of  February  20, 1856,  amendatory  of  the 
one  hundred  and  first  section  of  the  code,  the  plaintiff  may  de- 
mur to  the  answer  for  insufficiency,  and  this  law  necessarily 
supersedes  the  practice  of  moving  to  strike  the  answer  from  the 
files.  The  answer  and  motion  in  this  case  were  filed  before  the 
adoption  of  the  last-named  act,  and  are  therefore  not  affected 
by  it. 

The  defendants'  answer  is  set  aside  for  insufficiency,,  and  the 
cause  remanded  for  further  proceedings. 

Babtlet,  C.  J.,  and  Swan  and  Bbinkebhoff,  JJ.,  concurred. 

SooiT,  J.,  having  formerly  been  of  counsel  in  this  -case,  did 
hot  participate  in  its  decision. 

What  will  ExoinEaAfs  Trxasubkrs  aot)  Ormm  Publio  Officials 
FROM  Patmeht  of  Monbt  Oncb  in  their  Custody.— There  is  some  con- 
flict of  judicial  opinion  on  the  question  of  the  legal  liability  of  public  officers 
for  public  moneys  that  have  come  into  their  custody,  both  as  to  the  extent  of 
such  liability  and  as  to  the  foundation  of  it.  Some  of  the  cases  hold  that  a 
public  officer  is,  as  to  public  moneys  which  he  receives,  an  insurer  of  their 
safety  and  liable  for  their  loss  by  any  means  whatever,  including  such  losses 
as  arise  by  the  act  of  God  or  the  public  enemy:  St€Ue  v.  Clarke,  73  K.  C.  255; 
Bock  y.  Stinger y  36  Ind.  348;  Commisnaners  qf  McLeod  County  v.  GUbrrt,  19 
Minn.  214;  District  Towtuliip  qf  Union  v.  StMth^  39  Iowa,  9;  S.  C,  18  Am. 
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Rep.  39;  DUtrtct  Tmmuihip  of  Taylor  y.  Morton,  37  Id.  650;  United  8ecUe»  r. 
WattSf  1  N.  Mex.  553.  It  was  decided,  however,  in  Thomp&jn  ▼.  Board  qf 
Trustees^  30  111.  90,  that  under  the  IllinoiB  statute  township  treasurers  were 
insurers  of  public  funds  coming  to  their  hands,  and  that  nothing  except  the 
act  of  God  or  of  the  public  enemy  could  relieve  them  from  their  obligation, 
to  pay  over:  See  also  Clay  County  v.  Simonsen^  1  Dak.  403.  And  in  the  case 
of  United  States  v.  Thomas,  15  Wall.  337,  it  was  decided  by  a  majority  of 
the  court  that  a  collector  or  receiver  of  public  money,  under  bond  to  keep  it 
safely,  and  pay  it  when  required,  is  not  bound  to  render  the  money  at  all 
events,  but  is  excused  if  prevented  from  rendering  it  by  the  act  of  God  or  the 
public  enemy,  without  any  neglect  or  fault  on  his  part. 

Ground  of  Liability. — Many  decisions  maintain  the  absolute  liability  of 
the  officer,  on  the  ground  that  he  is  the  debtor,  and  not  the  bailee,  of  the  dis- 
trict, township,  county,  state,  or  government  whose  money  he  receives:  Ing^ 
lis  V.  State,  61  Ind.  212;  Shelton  v.  State,  53  Id.  331;  S.  C,  21  Am.  Rep.  197; 
Steinback  v.  State,  38  Ind.  483;  Bock  v.  Stinger,  36  Id.  846;  Morbeck  v.  StaJte, 
28  Id.  86;  HaLbert  v.  State,  22  Id.  125;  Inhabitants  of  Colerain  v.  BeU,  9  Met. 
499;  Inhabitants  of  Hancock  v.  Hamard,  12  Gush.  112;  S.  C.,  59  Am.  Dec. 
171;  Railroad  National  Bank  v.  City  of  Lowell,  109  Mass.  216;  Inhabitants  qf 
Egremont  v.  Benjamin,  125  Id.  19;  Agawam  National  Bank  v.  Inhabitants  of 
South  Hadley,  128  Id.  507;  Perley  v.  Ccmnty  of  Muskegon,  32  Mich.  132;  S. 
C.,  20  Am.  Rep.  637;  Inhabitants  of  New  Providence  v.  McEJachron,  33  N.  J. 
L.  339;  Muzzy  v.  Shattuck,  1  Denio,  233.  In  New  York,  the  year  previous  to 
the  decision  of  Muzzy  v.  S?uUtuck,  the  case  of  Supervisors  of  Albany  County  v. 
Dorr,  25  Wend.  440,  in  which  it  was  held  that  a  county  treasurer  was  not  re- 
sponsible for  money  stolen  from  his  office  without  neglect  or  default  on  his 
part,  was  affirmed  by  an  equally  divided  court,  7  Hill,  583,  the  chancellor 
voting  for  affirmance.  Muzzy  v.  ShaUuck  was,  however,  unanimously  affirmed 
by  the  court  for  the  correction  of  errors,  in  December,  1846,  but  no  opinion  was 
published:  See  note  in  7  Hill,  584.  In  the  latter  case  it  was  decided,  under 
circumstances  similar  to  those  in  Supervisors  of  Albany  County  y.  Dorr,  supra, 
that  a  towli  collector  was  liable  as  a  debtor.  D^vrey,  J.,  in  delivering  the 
opinion  of  the  court  in  Inhabitants  of  Colerain  v.  BeU,  9  Met.  499,  said: 
**The  specific  money  received  by  a  collector  in  the  collection  of  taxes  is  his 
money,  and  not  that  of  the  town."  And  in  Rocky,  Stinger,  36  Ind.  346,  it 
was  decided  that  the  legal,  technical  title  to  the  money  is  in  the  officer  who 
has  the  custody  of  it.  It  was  accordingly  decided  in  Shelton  v.  State,  53  Id. 
331,  S.  G.,  21  Am.  Rep.  197,  that  a  county  treasurer  who  had  deposited 
public  moneys  in  a  bank  was  not  liable  to  the  county  for  the  interest  which 
he  had  received  on  the  sums  so  deposited.  But  see,  contra,  Supervisors  qf 
Richmond  County  v.  Wandel,  6  Laus.  33.  And  in  Perley  v.  County  qf  Mus* 
kegon,  32  Mich.  132,  S.^  G.,  20  Am.  Rep.  637,  it  was  held  that  if  a  county 
treasurer  wrongfully  lends  money  received  by  him  as  treasurer,  and  af^r- 
wards  becomes  a  defaulter,  the  borrowers  are  not  liable  to  the  county  in  an 
action  for  money  had  and  received.  So  in  Steinback  v.  State,  38  Ind.  483,  it 
was  decided  that  where  a  township  treasurer  deposits  public  funds  in  a  bank 
in  his  individual  name,  and  overdraws  his  account,  and  uses  the  money  so  ob- 
tained to  replace  public  funds  which  he  has  misapplied,  the  bank  has  no  claim 
against  the  township. 

Other  authoritieB  hold  that  the  officer's  liability  is  based  on  the  terms  of 
the  official  boi^d,  which  is  regarded  as  having  enlarged  his  liability,  and 
make  it  rest  on  contract:  United  States  v.  Prescott,  3  How.  578;  United  States 
V.  Morgan,  11  Id.  154;  UniUd  States  v.  Dashiel,  4  Wall.  182;  Umted  States 
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▼.  K^ehUr,  9  Id.  83;  Boyden  y.  United  States,  13  Id.  17;  Sevang  v.  United 
Stales,  Id.  56;  District  Township  of  Taylor  v.  Morton,  37  Iowa,  550;  District 
Toumship  qf  Union  v.  Smith,  39  Id.  9;  S.  C,  18  Am.  Rep.  39;  StaU  v.  Moore, 
74  Mo.  413;  S.  C,  41  Am.  Rep.  322;  Commissioners  of  Jefferson  County  v. 
Lineberger,  3  Mont.  231;  S.  C,  35  Am.  Rep.  463;  Commonwealth  v.  Comfy, 
3  Pa.  St.  372;  Whart  on  Keg.,  sec.  290.  Mr.  Justice  McLean,  delivering 
the  opinion  of  the  supreme  court  of  the  United  States  in  the  case  of  United 
States  V.  Prcscott,  3  How.  578,  587»  said:  "  This  is  not  a  case  of  bailment, 
and  consequently  the  law  of  bailment  does  not  apply  to  it.  The  liability 
of  the  defendant  Prescott  arises  out  of  his  official  bond,  and  principles 
which  are  founded  upon  public  policy.  ....  The  condition  of  the  bond  has 
been  broken,  as  the  defendant  Prescott  failed  to  pay  OTer  the  money  received 
by  him  when  required  to  do  so;  and  the  question  is,  whether  he  shall  bo 
exonerated  from  the  condition  of  his  bond  on  the  ground  that  the  money  had 
been  stolen  from  him.  The  objection  to  this  defense  is  that  it  is  not  within 
the  condition  of  the  bond;  and  this  would  seem  to  be  conclusive.  The  con- 
tract was  entered  into  on  his  part,  and  there  is  no  allegation  of  failure  on  the 
part  of  the  government;  how,  then,  can  Prescott  be  discharged  from  his 
bond  ?  He  knew  the  extent  of  his  obligation  when  he  entered  into  it;  and  he 
has  realized  the  fruits  of  this  obligation  by  thb  enjoyment  of  the  office. 
Shall  he  be  discharged  from  liability,  contrary  to  his  own  express  undertak- 
ing? There  is  no  principle  on  which  such  a  defense  can  be  sustained.  The 
obligation  to  keep  safely  the  public  money  is  absolute,  without  any  condi- 
tion, express  or  implied;  and  nothing  but  the  payment  of  it,  when  required, 
can  discharge  the  bond.  ....  Public  policy  requires  that  every  depositary 
of  the  public  money  should  be  held  to  a  strict  accountability.  Not  only  that 
be  should  exercise  the  highest  degree  of  vigilance,  but  that  '  he  should  keep 
safely'  the  moneys  which  come  to  his  hands.  Any  relaxation  of  this  condi- 
tion would  open  a  door  to  frauds,  which  might  be  practiced  with  impunity. 
A  depositary  would  have  nothing  more  to  do  than  to  lay  his  plans  and  arrange 
his  proofs,  so  as  to  establish  his  loss  without  laches  on  his  part.  Let  such  a 
principle  be  applied  to  our  postmasters,  collectors  of  the  customs,  receivers 
of  public  moneys,  and  others  who  receive  more  or  less  of  the  public  funds, 
and  what  losses  might  not  be  anticipated  by  the  public  ?  No  such  principle 
has  been  recognized  or  admitted  as  a  legal  defense." 

The  reasoning  of  the  learned  justice  in  the  extracts  above  quoted  has  been 
very  generally  approved  by  the  courts  of  this  country,  and  seems  to  have 
been  accepted  as  satisfactory  up  to  the  time  of  the  rendering  of  the  decision 
in  the  case  of  United  StcUes  v.  Thomas,  15  Wall.  337.  In  Comntonioealth  v. 
Comly,  3  Pa.  St  374,  Gibson,  C.  J.,  delivering  the  opinion  of  the  court,  said: 
'*The  opinion  of  the  court  in  the  case  of  the  United  States  v.  Prescott  is 
fannded  in  sound  policy  and  sound  law." 

A  third  view  is  that  the  officer  is  liable  a^  a  special  bailee,  whose  implied 
obligations  are  enlarged  by  the  execution  of  his  official  bond,  or  by  statute: 
United  States  v.  Tliomas,  15  Wall.  337;  Cumberland  County  v.  Pennell,  69 
Me.  357;  S.  C,  31  Am.  Rep.  284;  York  County  v.  Watson,  15  S.  C.  1;  S.  C, 
40  Am.  Rep.  675.  Mr.  Justice  Bradley,  in  delivering  the  opinion  of  the 
majority  of  the  court  in  United  States  v.  Thomas,  15  Wall.  347,  said:  "Still 
they  are  nothing  but  bailees.  To  call  them  anything  else,  when  they  are  ex- 
pressly forbidden  to  touch  or  use  the  public  money  except  as  directed,  would 
be  an  abuse  of  terms.  But  they  are  special  bailees,  subject  to  special  obliga- 
tions. It  is  evident  that  the  ordinary  law  of  bailment  cannot  be  invoked  to 
determine  the  degree  of  their  responsibility.    This  is  placed  on  a  new  basis* 
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To  the  extent  of  the  amount  of  their  official  bonds,  it  is  fixed  by  special  con* 
tract;  and  the  policy  of  the  law  at  to  their  general  responsibility  for  amoonti 
not  covered  by  such  bonds  may  be  fturly  presumed  to  be  the  same.*' 

Extent  of  Liability. — It  is  generally  held  that  where  an  officer  executes 
a  bond  which  by  its  terms  makes  his  liability  absolute  and  unconditioned,  or 
where  the  statute  makes  it  absolute,  he  is  bound  to  account  for  all  the  pub- 
lic money  he  receives,  even  though  part  of  it  be  stolen  from  him  without  his 
fault.  It  is  no  defense  to  an  action  on  his  bond  that  the  money  was  stolen 
from  him:  United  States  v.  Prescott,  3  How.  578;  ITnited  States  v.  Morgan,  11 
Id.  154;  UnUed  States  v.  Dashiel,  4  WaU.  182;  HalbeH  v.  State,  22  Ind.  125; 
Morbeck  v.  State,  28  Id.  86;  Inhabitants  of  Hancock  v.  Hazzard,  12  Cush.  112; 
S.  C,  59  Am.  Dec.  171;  Commissioners  qf  Jefferson  Co,  v.  lAneberger,  3  Mont. 
231;  S.  C,  35  Am.  Rep.  462;  StaU  v.  Sheldon,  10  Neb.  452;  State  v.  Blair,  76 
N.  C.  78;  Commonwealth  v.  Comly,  3  Fa.  St.  372.  And  even  where  a  county 
provides  a  safe  for  its  treasurer,  and  requires  him  to  keep  the  public  moneys  in 
it,  he  and  his  sureties  will  be  liable  to  the  county  for  moneys  stolen  from  such 
safe  without  any  fault  or  negligence  on  his  part:  Halbert  v.  State,  22  Ind.  125; 
Commissioners  of  Jefferson  Co,  v.  Lineberger,  3  Mont.  231;  S.  C,  35  Am.  Rep. 
4G2.  In  the  case  of  Boss  v.  Hatch,  5  Iowa,  149,  it  was  held  that  under  the 
then  existing  statute  of  Iowa,  and  by  the  terms  of  the  bond  in  that  case,  a 
county  treasurer  was  only  required  to  exercise  reasonable  diligence  and  care 
in  the  preservation  and  disposal  of  the  public  money,  and  that  he  was  not 
liable  for  moneys  which  were  stolen  from  the  treasurer  without  any  want  of 
reasonable  care  and  diligence  on  his  part.  This  case  was  decided  on  the 
principle  that  the  liability  of  public  officers  is  determined  by  the  terms  and 
conditions  of  their  official  bonds,  and  if  the  officer  is  bound  by  such  terms 
And  conditions  only  to  the  exercise  of  reasonable  diligence  in  the  preservation 
of  the  money  intrusted  to  him,  he  will  not  be  liable  for  its  loss  if  it  is  stolen 
from  him  without  his  fault:  See  District  Township  qf  Taylor  v.  Morton,  87 
Id.  550,  and  District  Township  of  Union  v.  Smith,  39  Id.  9,  S.  C,  18  Am. 
Rep.  39,  where  this  case  ia  cited  and  explained.  Nor  will  the  fact  that  the 
money  was  lost  or  destroyed  by  pure  accident  exonerate  the  officer  or  his 
sureties  from  liability  on  his  official  bond:  Clay  Co,  v.  Simonsen,  1  Dak.  403; 
District  Township  of  Union  v.  Smith,  39  Iowa,  9;  S.  C,  18  Am.  Rep.  39.  In 
the  latter  case,  the  moneys  *'had  been  actually  destroyed  by  fire  without  want 
of  care  and  diligence  on  his  part,"  and  yet  the  treasurer,  who  had  executed 
an  official  bond  conditioned  to  be  void  if  he  should  fulfill  the  duties  of  treas- 
urer '*to  the  best  of  his  ability,  and  according  to  law,'*  was  held  liable  to 
account  for  the  moneys  so  destroyed.  In  delivering  the  opinion  of  the  court 
in  that  case,  Beck,  J.,  said:  '*  But  the  law  holds  that  events  against  which 
the  parties  could  have  provided  in  their  contract  shall  never  be  alleged  as 
an  excuse  for  the  non-performance  of  obligations  into  which  they  have  en« 
tered."  Where  an  officer  deposits  public  money  in  his  custody  in  a  basik,  and 
the  money  ia  lost  through  the  failure  of  the  bank,  the  fact  of  such  l'>ss  will 
not  exonerate  him  from  liability:  Inglis  v.  State,  61  Ind.  212;  Lowry  t.  Polk 
Co.,  51  Iowa,  50;  S.  C,  33  Am.  Rep.  114;  State  v.  Pmoell,  67  Mo.  935;  S.  C, 
29  Am.  Rep.  512;  State  v.  Moore,  74  Mo.  413;  S.  C.  41  Am.  Rep.  322;  Ward 
V.  School  District,  10  Neb.  293;  S.  C,  35  Am.  Rep.  477;  Havens  v.  Lathene, 
75  N.  C.  505.  Hough,  J.,  in  delivering  the  opinion  of  the  court  in  State  v. 
Poxcell,  supra,  said:  *'  Public  officers,  however,  are  universally  held  to  a  more 
rigorous  accountability  than  simple  trustees,  for  the  public  funds  committed 
to  their  keeping;  and  though,  in  a  general  sense,  they  may  be  said  to  be 
bailees,  still  they  are  bailees  who  are  subject  to  special  obligations  for  the 
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benefit  of  the  pabltc,  and  the  degree  of  their  responsibility  is  not  to  be  deter- 
mined by  the  ordinary  law  of  bailment.**  In  the  same  case  it  was  held  that 
the  fact  that  the  treasurer  was  not  guilty  of  any  negligence  in  failmg  to  as- 
certain the  financial  condition  of  the  bank  did  not  exonerate  him  from  lia- 
bility for  the  money  lost  by  its  subeequent  failure.  Neither  does  the  fact 
that  the  county  did  not  provide  any  safe  place  for  the  deposit  of  public  money 
exonerate  the  county  treasurer  from  liability  for  money  which  he  deposits  in 
a  bank,  where  it  is  lost  by  the  failure  of  the  bank:  Lowry  v.  Polk  Co,,  51 
Iowa,  50;  S.  C,  33  Am.  Rep.  114.  In  the  case  of  the  UniUd  Stales  v.  Keeh- 
Itr,  9  Wall.  83,  the  facts  were  these:  Keehler,  who  was  postmaster  at  Salem, 
North  Carolina,  owed  the  United  States  a  balance  of  three  hundred  and  thirty 
dollars  when  the  rebellion  broke  out.  The  United  States  at  the  same  time 
owed  one  Clemmois  upwards  of  three  hundred  dollars  for  postal  services  ren- 
dered by  him  in  that  vicinity.  In  August  1861  the  Confederate  congress 
passed  an  act  appropriating  balances  in  the  hands  of  postmasters  at  the  out- 
break of  the  rebellion,  to  the  payment  of  claims  against  the  United  States. 
Keehler,  in  obedience  to  orders  from  the  post-office  department  of  the  Con- 
federacy, paid  the  three  hundred  and  thirty  dollars  to  Clemmens  and  took 
his  receipt.  It  was  decided  on  these  facts  that  such  payment  was  no  defense 
to  an  action  on  his  official  bond,  and  that  no  such  voluntary  payment  was  a 
compliance  with  its  conditions.  In  the  subsequent  case  of  Bevans  v.  United 
States,  13  Id.  56,  Bevans  had  been  compelled  by  the  Confederate  authori- 
ties to  deliver  to  them  money  belonging  to  the  United  States,  which  he  held 
in  his  custody,  but  this  fact  was  held  not  to  be  a  defense  to  an  acti jn  on  his 
bond.  In  the  case  of  Boyden  v.  United  States,  Id.  17,  the  plaintiff,  who  was 
a  receiver  of  public  moneys,  was  suddenly  beset  in  his  office,  thrown  down, 
bound,  gagged,  and  against  all  defense  that  he  could  make,  violently  robbed; 
yet  he  was  held  not  to  be  exonerated. 

Miscellaneous. — When  the  same  person  is  collector  of  taxes  for  two  suc- 
cessive years,  and  pays  to  the  town  the  arrears  of  taxes  collected  on  the  tax 
list  of  the  first  year  with  the  money  collected  on  the  tax  list  of  the  second 
year — the  town  not  knowing  whence  the  money  came — and  fails  to  perform 
the  conditions  of  his  official  bond  for  the  second  year,  his  sureties  are  liable 
to  the  extent  of  his  default,  and  are  not  entitled  to  deduct  the  amount  so 
paid  by  him  for  taxes  of  the  first  year:  Inhabitants  ofCoUrain  v.  Bell,  9  Met. 
499;  StcUe  v.  Sooy,  39  N.  J.  L.  539.  The  payment  of  money  in  the  hands  of 
a  county  treasurer  to  his  successor,  at  the  end  of  his  term  of  office,  can  only 
be  effectuated  by  the  delivery  of  what  the  law  of  the  land  recognizes  as 
money.  Certificates  of  deposit,  no  money  having  been  realised  from  them, 
are  not  payment,  even  if  assented  to  by  the  successor.  Nor  will  the  treasurer 
be  relieved  thereby  from  liability  on  his  official  bond  for  failure  to  pay  over 
the  money  found  to  be  due  from  him  to  the  county:  Cedar  County  v.  Jenal^ 
14  Neb.  254.  It  is  the  duty  of  a  state  treasurer  to  receive  from  his  predeces- 
sor the  moneys  and  securities  of  the  state  in  the  latter's  hands,  and  if  he 
accepts  in  lieu  thereof  the  receipts  or  checks  of  a  depositary  with  whom  the 
same  was  left  by  the  officer,  he  will  be  liable  therefor  on  his  official  bond,  in 
case  the  money  is  lost  by  the  failure  of  such  depositary:  State  v.  Newton,  33 
Ark.  276.  In  Arkansas,  a  collector  who  pays  over  to  the  treasurer  what  he 
collects  in  currency  in  county  warrants  is  thereby  relieved  from  official  lia- 
bility therefor,  because  the  law  makes  such  warrants  a  legal  tender  by  the 
coUector  in  payment  of  his  indebtedness  on  account  of  taxes:  Ashew  v. 
Columbia  County,  32  Ark.  270;  State  v.  Bives,  12  Id.  721. 

Where  a  county  treasurer  receives,  in  payment  of  a  judgment,  county 
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scrip,  whicn  no  pays  out  to  the  county  superintendent  of  schools,  and  the  lat- 
ter sells  it  at  a  discount  and  returns  the  proceeds  to  the  treasurer,  the  treas- 
urer will  be  liable  on  his  o6ncial  bond  fur  the  amount  of  the  discount:  BlctJx 
V.  Commiatdonera  of  Johiiaon  County,  18  Kan.  266. 

An  officer  who  has  received  moneys  raised  by  tax  for  a  specific  pnrpos  3 
cannot  be  allowed  to  withhold  them  from  the  object  for  which  they  were 
raised,  and  for  which  they  were  received  by  him,  upon  the  ground  that  the 
local  law  under  which  they  were  collected  was  invalid:  People  v.  OaJlup^  65 
How,  Pr.  108;  rtrst  National  Dank  of  Oxford  v.  Wheeler,  72  N.  Y.  201.  A 
county  treasurer  is  liable  on  his  official  bond  for  taxes  collected  by  him  upon 
the  duplicate  in  his  hands,  although  the  rate  of  taxation  exceeded  that  al- 
lowed by  law:  Feigert  v.  State,  31  Ohio  St.  432.  Where  a  town  treasurer 
collects  money  virtute  officii,  though  without  the  warrant  required  by  the 
statute,  he  cannot  be  heard  to  deny  that  it  is  the  property  of  the  town:  CairnB 
V.  O'Blenesa,  40  Wis.  469. 

In  Commissionera  of  Hancock  County  v.  Bradley,  63  Ind.  422,  it  was  held 
to  be  a  good  defense  that  the  defendant,  a  county  treasurer,  having  lost  the 
money  sued  for  by  burglary  and  larceny,  the  board  of  commissioners  of  the 
county,  iu  a  settlement  with  him  as  such  treasurer,  allowed  him  the  amount  so 
lost,  and  ordered  that  he  be  relieved  and  discharged  from  the  payment  thereof, 
which  action  of  the  commissioners  had  not  been  appealed  from,  but  still  re- 
mained in  force.  But  in  Supervisors  of  Richmond  County  v.  Wandfl,  6  Lans. 
33,  it  was  held  that  boards  of  supervisors  have  no  power  to  discharge  a  county 
treasurer  from  liability  for  not  paying  over  moneys  belonging  to  the  county. 

Acts  op  Coxoress  Modipyino  Strict  Rule  op  Liability.— The  strict 
rule  of  liability  adopted  by  the  supreme  court  of  the  United  States  iu  United 
States  v.  Prej<cott,  3  How.  578,  and  applied  in  subsequent  cases  by  the  same 
court,  no  doubt  tended  to  produce  hardship  and  work  injustice  in  some  cases. 
And  congress,  in  order  to  guard  against  the  possible  injustice  which  a  rigid 
enforcement  of  the  rule  of  liability  adopted  by  the  supreme  court  might  in 
some  cases  produce,  by  an  act  appi*oved  April  29,  1864,  provided  *'that  in 
all  cases  where  loyal  postmasters  have  been  robbed  by  Confederate  forces  or 
rebel  guerrillas,  of  post-office  stamps,  stamped  envelopes,  or  of  money  re- 
ceived and  collected  for,  belonging  to,  and  held  for  the  government  of  the 
United  States,  and  where  such  robbery  has  not  been  caused  by  the  default  or 
negligence  of  the  postmaster,  the  postmaster  general  shall  be  and  he  is 
hereby  authorized  to  credit  such  postmaster,  in  the  settlement  of  his  accounts, 
with  the  amount  of  which  he  may  have  been  so  robbed.  And  in  cases  where 
no  sucli  credit  has  been  allowed,  and  the  postmaster  has  been  required  to  and 
has  accounted  for  an<l  paid  over  to  the  post-office  department  the  sum  or 
sums  of  which  he  may  have  been  so  robbed  as  aforesaid,  the  postmaster  gen- 
eral is  authorized  to  refund  the  same  to  such  postmaster:"  13  Stats,  at  Large, 
62.  By  the  act  of  March  3,  1865,  the  provisions  of  the  foregoing  act  were 
' '  extended  to  cases  of  loyal  postmasters,  where,  by  reason  of  the  presence  of 
armed  forces,  a  post-office  is  destroyed  and  the  postmaster  loses  the  fixtures 
and  furniture  or  postage-stamps  and  stamped  envelopes;  and  also  to  cases 
where  such  losses  are  occasioned  by  armed  forces  other  than  those  of  the 
so-called  Confederate  States:"  Id.  605.  And  by  the  second  section  of 
the  act  to  extend  the  jurisdiction  of  the  court  of  claims,  approved 
May  9,  1865,  and  generally  referred  to  as  the  ^'disbursing-officers  act,**  it 
further  provided  **that  whenever  said  court  shall  have  ascertained  the  facts 
of  any  such  loss  to  have  been  without  fault  or  neglect  on  the  part  of  any  such 
officer,  it  shall  make  a  decree,  setting  forth  the  amount  thereof,  upon  wMoh 
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the  proper  accoanting  officers  of  the  treasury  shall  allow  to  snch  officer  the 
amount  so  decreed  as  a  credit  in  the  settlement  of  his  accounts:"  14  Id. 
44.  To  sustain  an  action  for  relief  under  the  last  of  these  acts,  the 
claimant's  own  testimony  that  he  was  robbed  is  not  sufficient,  especially  when 
it  appears  that  there  were  disinterested  parties  cognizant  of  all  the  cir- 
cumstances: Pattee  v.  United  States,  3  Ct.  of  CI.  397.  This  act  is  lield  to 
extend  to  the  case  of  an  officer  whose  chief  clerk  steals  money  from  the 
office,  if  the  clerk  was  found  there  by  the  officer  when  he  came  to  assume  its 
duties,  and  had  borne  a  good  reputation,  and  the  officer  exercised  prudence 
in  the  care  of  the  money  and  diligence  in  the  effort  to  recover  it:  Howell  v. 
United  States,  7  Id.  512.  The  words  ''without  fault  or  neglect,"  contained 
in  the  act,  are  not  technical,  but  must  be  taken  in  their  common  signification. 
The  degree  of  care  and  diligence  which  the  act  requires  is  that  which  a  pru- 
dent man  would  exact  from  his  agent  in  a  like  matter:  Malone  v.  United  States, 
5  Id.  486.  And  in  that  case  it  was  held  that  an  officer  who  carries  money  in 
the  way  officers  generally  do,  and  it  is  lost,  but  under  circumstances  entirely 
free  from  suspicion,  is  entitled  to  relief  under  this  act.  But  where  a  pay- 
master sent  an  orderly  with  two  thousand  six  hundred  and  fifty-eight  dollars, 
in  a  package  to  be  deposited  in  a  treasury  depository,  and  on  the  way  the  pack- 
age was  stolen  from  or  by  the  orderly,  it  was  held  that  the  pay- master  was 
not  "without  fault  or  neglect  "in  the  matter,  and  relief  was  denied  him: 
Ilolmanv.  United  States,  11  Id.  642.  An  officer  whose  clerk  fraudulently 
raised  checks,  and  who  was  compelled,  in  order  to  avoid  suspension,  to  make 
good  the  amount,  was  held  not  to  come  within  the  provisions  of  this  act,  for 
he  might  have  had  recourse  against  the  bank  where  he  kept  the  money:  Hall 
V.  United  States,  9  Id.  270. 

Latb  Decisions  Limiting  Strict  Hulk. — Up  to  the  year  1872,  when  the 
supreme  court  of  the  United  States  decided  the  case  of  United  States  v. 
T/iamas,  15  WalL  337,  the  strict  rule  laid  down  by  the  same  court  in  United 
States  V.  Preseott,  3  How.  678,  seems  to  have  been  very  generally,  if  not  uni- 
yersally,  applied  by  all  the  state  courts  where  the  question  came  up  for  de- 
cision. In  the  case  of  United  States  v.  Thomas,  supra,  a  majority  of  the 
court,  justices  Swayne,  Miller,  and  Strong  dissenting,  decided  the  following 
propositions:  1.  A  collector  or  receiver  of  public  money,  under  bond  to  keep 
it  safely  and  pay  it  when  required,  is  not  bound  to  render  the  money  at  all 
events,  but  is  excused  if  prevented  from  rendering  it  by  the  act  of  God  or  the 
public  enemy,  without  any  neglect  or  fault  on  his  part;  2.  He  is  a  bailee  of 
the  government,  and  is  by  the  common  law  only  bound  to  due  diligence,  and 
only  liable  for  negligence  or  dishonesty,  but  by  the  policy  of  the  acts  of  con- 
gress on  the  subject  a  more  stringent  accountability  is  exacted;  3.  The 
measure  of  this  enhanced  liability  is  to  be  found  in  his  official  bond,  the  pei- 
formance  of  the  condition  of  which  can  only  be  excused  by  an  overruling  ne- 
cessity; 4.  The  late  rebellion  being  a  public  war,  the  forcible  seizure  by  the 
rebel  authorities  of  public  moneys  in  the  hands  of  loyal  government  agents 
against  their  will,  and  without  their  fault  or  negligence,  is  a  sufficient  dis- 
charge from  the  obligations  of  their  official  bonds  in  reference  to  such  moneys. 
The  action  was  brought  against  the  defendant  and  the  sureties  on  his  official 
bond  as  surveyor  of  the  customs  for  the  port  of  Nashville,  Tennessee,  and  de- 
positary of  public  moneys  at  that  place.  He  pleaded  seizure  of  the  moneys  in 
question  by  the  rebel  authorities  by  the  exercise  of  force  which  he  was  unable 
to  resist,  and  against  his  will  and  consent,  he  being  a  loyal  citizen,  endeavor- 
ing faithfully  to  perform  his  duty.  The  questions  decided  squarely  arose  in 
the  case,  oud  wcro  authoritatively  determined.    Of  the  justices  who  dissented. 
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Mr.  Justice  Miller  only  delivered  an  opinion.  Referring  to  the  case  of  United 
Spates  V.  Prescottf  supra,  and  the  subsequent  cases  approving  the  decidon  in 
tiiat  case,  he  said:  **  If  the  opinion  or  judgment  of  the  court  were  based  upon 
a  frauk  overruling  of  those  cases,  and  an  abandonment  of  the  doctrines  on 
which  they  rest,  I  should  acquiesce  in  that,  though  I  did  not  in  conference 
approve  the  judgment.  But  if  the  opinion  of  the  court  is  to  be  construed  as 
permitting  those  cases  to  stand  as  law,  while  the  principles  on  which  alone 
they  can  be  defended  are  weakened  by  its  argument,  I  must  express  ray  dis- 
sent from  that  view  of  the  case.  And  still  more  strongly  do  I  dissent  from 
the  distinction  attempted  to  be  drawn  between  this  case  and  those."  These 
words  show  the  ground  upon  which  the  learned  justice  dissented  from  the 
majority  opinion.  In  reference  to  the  main  question  involved  in  the  case,  he 
said:  "When  the  case  of  United  States  v.  Davhiel  came  before  the  court,  I 
was  not  satisfied  with  the  doctrine  of  the  former  cases.  I  do  not  believe  now 
tliat  on  sound  principle  the  bond  should  be  construed  to  extend  the  obliga- 
tion of  the  depositary  beyond  what  the  law  imposes  upon  him,  though  it  may 
contain  words  of  express  promise  to  pay  over  the  money.  I  think  the  true 
construction  of  such  a  promise  is  to  pay  when  the  law  would  require  it  of  the 
receiver  if  no  bond  had  been  given;  the  object  of  taking  the  bond  being  to 
obtain  sureties  for  the  performance  of  that  obligation.  Nor  do  I  believe  that 
prior  to  these  decisions  there  was  any  principle  of  public  policy  recognized  by 
the  courts  or  imposed  by  the  law  which  made  a  depositary  of  the  public  money 
liable  for  it,  when  it  had  been  lost  or  destroyed  without  any  fault  of  negligence 
or  fraud  on  his  part,  and  when  he  had  faithfully  discharged  his  duty  in  regard 
to  its  custody  and  safe- keeping." 

Since  the  decision  of  the  case  of  United  States  y.  Thomas,  15  WalL  337,  the 
supremo  courts  of  Maine  and  of  South  Carolina  have  had  occasion  to  pass  upon 
the  question  of  the  liability  of  a  public  officer  for  money  once  in  his  custody. 
In  the  case  of  Cumberland  County  v.  Pennell,  69  Me.  357,  S.  C,  31  Am.  Rep. 
284,  the  facts  were  as  follows:  While  the  defendant,  Pennell,  who  was  treas- 
urer of  the  county,  was  sitting  in  his  office,  with  the  door  of  the.  safe  therein 
closed  and  bolted,  but  not  locked,  he  was  suddenly  and  violently  beset,  over- 
powered, and  rendered  senseless  by  robbers,  who  thereupon,  against  his  will 
and  without  bis  fault,  burglariously  opened  the  safe  and  feloniously  took 
and  carried  away  therefrom  the  sum  of  money  belonging  to  the  oonnty,  not 
paid  over  by  him  at  the  close  of  his  official  term,  and  for  the  recovery  of 
which  the  action  was  brought.  The  supreme  court,  on  these  facts,  rendered 
this  decision:  **That  the  treasurer's  degree  of  responsibility  was  simply  that 
which  the  common  law  imposed  upon  him  as  bailee  for  hire;  that  the  statute 
of  this  state  did  not  extend  or  enlarge  it;  that  his  official  bond  does  not  in- 
crease his  responsibility,  but  simply  affords  security  for  the  performance  of 
bis  legal  obligations;  that  if,  without  fault  or  negligence  on  his  part,  the 
county  treasurer  is  violently  robbed  of  money  belonging  to  the  county,  it  ia 
a  valid  defense,  pro  tanto,  to  an  action  upon  his  official  bond;  that  the  burden 
of  proving  such  defense  is  upon  the  defendants;  that  evidence  that  the  treas- 
urer used  a  safe  placed  in  the  treasurer's  offioe  for  his  use  by  the  county  com- 
missioners is  immaterial;  and  that  the  commissioners  have  no  authority  to 
release  a  treasurer  from  responsibility."  Virgin,  J.,  who  delivered  the  opin- 
ion in  that  case,  in  discussing  the  question  from  the  standpoint  of  public 
I^olicy,  said:  **  Were  the  law  otherwise  in  this  state,  and  known  to  be  such, 
faithfulness  and  honesty,  even  if  they  continued  to  be  considered  commenda- 
ble personal  qualities,  would  be  held,  if  not  mere  abstractions,  matters  of 
secondary  importance,  at  best,  in  candidates.    Such  qualifications,  aooom* 
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panied  by  the  highest  capability,  would,  in  the  absence  of  sufficient  property 
in  the  principal  to  secure  his  sureties,  fail  to  obtain  them.  For  many  a  re- 
sponsible person  would  gladly  sign  a  bond  as  surety  guaranteeing  the  faith- 
fulness, honesty,  and  capacity  of  his  neighbor,  which  were  so  potent  in  effect- 
ing his  election  to  the  responsible  public  station  of  county  treasurer,  who 
would  long  hesitate  to  insure  the  public  against  possible  loss  happening  in 
spite  of  such  qualities;  for  to  insure  against  such  a  loss  is  not  only  vouching 
for  the  integrity  of  the  officer,  but  practically  for  that  of  the  rest  of  mankind 
that  they  will  not  rob  him."  The  decision  in  Cumberland  County  v.  Pennell, 
aupra^  was  approved  in  the  subsequent  case  of  StrotU  v.  Pennelly  74  Me.  262. 

In  the  South  Carolina  case,  York  County  v.  JVatsoUt  15  S.  C.  1,  S.  C,  40 
Am.  Rep.  675,  decided  November  term,  1880,  the  defendant  had  deposited 
the  money  for  which  he  was  sued  on  his  bond,  as  county  treasurer,  in  a  sav- 
ings bank  of  good  standing,  where  it  was  lost  by  the  subsequent  failure  of 
the  bank.  The  supreme  court  held  that  he  was  not  liable  for  the  money  so 
lost.  Simpson,  C.  J.,  in  delivering  the  opinion  of  the  court,  said:  **  Now  we 
have  no  act  in  this  state  which  imposes  a  higher  or  more  stringent  obligation 
upon  collectors  and  receivers  of  public  money  than  that  imposed  by  the  common 
law.  The  form  of  the  bond,  it  is  true,  is  prescribed  by  statute,  but  the  only 
condition  is,  *  that  the  duties  shall  be  well  and  truly  performed.'  This  condi- 
tion is  the  condition  of  the  common  law,  arising  from  official  duty,  and  is  met 
at  common  law  by  an  honest,  faithful,  prudent,  and  zealous  discharge  of  duty. 
Should  it  be  thought  that  public  policy  required  a  more  stringent  rule,  the  gen- 
eral assembly,  in  its  wisdom,  could  easily  provide  the  necessary  enactments  to 
that  end;  but  it  has  not  done  so  as  yet,  and  in  the  absence  of  such  statutory 
regulations,  the  court  must  follow  the  common  law  applicable  to  such  cases." 
From  these  coses,  it  would  appear  that  the  authority  of  United  States  v.  Pres^ 
coU,  3  How.  578,  which  seems  to  have  been  generally  accepted  by  the  supreme 
courts  of  the  states  down  to  the  time  of  the  decision  in  United  States  v. 
Thomas,  15  Wall.  337,  has  been  somewhat  shaken  by  the  latter  case,  and  it 
is  quite  likely  that,  in  those  states  in  which  the  legislature  has  not  imposed 
upon  public  officers  having  the  custody  of  public  moneys  the  rigid  rule  of 
absolute  liability,  the  decisions  hereafter  rendered  will  be  governed  by  the 
doctrine  of  that  case. 

In  the  case  of  United  SUUes  v.  Humason,  6  Saw.  199,  it  was  decided, 
following  United  States  v.  Thomas^  supra,  that  a  public  officer  of  the  United 
States  is  not  liable  on  his  bond  for  the  loss  of  public  money,  when  such  loss 
is  caused  by  the  act  of  God  or  the  public  enemy. 

The  principal  case  is  citbd  and  appboved  in  Board  of  Education  v. 
McLandsborough,  36  Ohio  St.  227,  231.  But  in  that  case  it  was  held  that 
where  public  money  in  the  custody  of  a  public  officer  was  stolen,  or  otherwise 
lost  without  his  fault,  an  act  of  the  legislature  exonerating  him  and  the  sure- 
ties on  his  bond,  and  directing  a  tax  to  meet  the  deficit  to  be  levied  upon 
the  territory  upon  which  the  loss  must  fall,  was  not  forbidden  by  the  con- 
stitution of  Ohio. 
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Writ  of  Habeas  Corpus  will  be  Granted  upon  prima  facie  case  showing 
that  petitioner  is  entitled  to  didcharge  or  boil.  It  issues  upon  probable 
cause  for  discharge. 

Writ  of  Habeas  Corpus  will  be  Denied  when  it  appears  upon  the  petition 
that  applicant  is  legally  confineil,  and  must  therefore  be  remanded. 

Writ  of  Habeas  Corpus  will  be  Denied  to  one  who  admits  that  he  is  in 
legal  custody  for  an  offense  not  bailable,  such  as  contempt,  etc. 

Writ  of  Habeas  Corpus  is  Like  Writ  of  Error,  which  the  court  or  jndge 
is  bound  to  allow  if  there  be  reason  to  suppose  that  an  error  has  been 
committed,  and  equally  bound  to  refuse  if  it  be  clear  that  the  judgment 
must  be  affirmed.     But  it  is  not  a  writ  of  error. 

Allowance  of  Habeas  Corpus  by  Court  or  Judgx  is  Judicial  Act,  and 
not  a  ministerial  one.  This  is  true  both  at  common  law  and  under 
statutes  imposing  a  penalty  for  refusal  of  the  writ. 

Judgments,  even  of  Subordinate  State  Courts,  cannot  be  Attacked 
UPON  Habeas  Corpus,  however  erroneous  they  may  be,  on  appeal  or 
writ  of  error,  where  jurisdiction  of  the  person  and  subject-matter  has  been 
acquired;  and  this  principle  is  applicable  a  fortiori  to  the  judgment  of  a 
federal  court. 

Void  Judgment  is  No  Judgment  at  All;  and  Evert  Judgmkst  is  Void 
which  clearly  appears  on  its  own  face  to  hare  been  pronounced  by  a 
court  having  no  jurisdiction  of  the  person  or  authority  over  the  subject- 
matter. 

Contempt  of  Court  is  Specific  Criminal  Offense,  and  the  power  to  punish 
it  belongs  to  the  court  in  which  it  was  coounitted.  No  other  court,  not 
even  the  highest,  can  interfere  with  the  exercise  of  this  authonty,  either 
by  writ  of  error,  maac/amatf,  or  kahtu*  corpus^ 

Federal  Courts  h-vve  Power  to  Try  and  Punish  Crime  of  Contempt, 
and  state  courts  will  not  interfere  with  their  sentences  tber«for  on  the 
writ  of  kabem  eorpmK    Such  judgments  are  coodoaive. 

9li 
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Evidence  under  Which  Offendeb  was  Tried,  Found  GnLTY,  and  Sen- 
tenced FOR  Contempt  of  court  cannot  be  re-examined  on  hnbecm  corpus 
by  another  court,  however  innocent  the  petitioner  may  appear  to  be. 

Record  of  CJonviction  for  Contempt  is  as  Distinct  from  the  matter 
under  investigation  when  it  was  committed  as  an  indictment  for  perjuiy 
is  from  the  cause  in  which  the  false  oath  was  taken. 

Conviction  and  Sentence  for  Contempt  are  None  the  Less  Conclusive 
on  habeas  corpus  before  another  tribunal  because  the  contempt  was  com- 
mitted while  the  offended  court  was  investij^ating,  or  trying  to  investigate, 
a  matter  beyond  its  jurisdiction. 

Conviction  of  Contempt  is  Separate  Proceeding,  and  is  Conclusive 
OF  Every  Fact  which  might  have  been  urged  on  the  trial  for  contempt; 
and  among-others,  want  of  jurisdiction  to  try  the  cause  in  which  the  con- 
tempt was  committe<l.  Such  objection  must  be  made  on  the  trial  for 
contempt;  it  is  too  late  to  make  it  after  conviction. 

O.^  Trial  for  Contempt,  It  is  No  Defense  to  Show  that  the  misconduct 
merely  obstructed  the  progress  of  an  investigation  which  the  court 
would  have  been  obliged  in  the  end  to  dismiss  for  want  of  jurisdiction. 

Fact  on  Which  Jurisdiction  of  Federal  Courts  Depends  need  not  be 
Stated  in  the  process;  and  the  want  of  such  a  statement  in  the  l>ody  of 
the  habfas  corpus,  or  in  the  petition  on  which  it  was  awarded,  does  not 
give  respondent  the  right  to  treat  it  with  contempt. 

Sentence  for  Indefinite  Time,  even  if  Erroneous,  cannot  be  Revised 
ON  Habeas  Corpus.  This  writ  was  not  intended  to  provide  a  remedy 
against  the  unjust  judgments  or  sentences  of  the  higher  courts;  and  when 
it  is  asked  for  such  a  purpose,  it  ought  to  be  refused;  unless,  possibly, 
when  it  is  asked  from  a  court  that  may  officially  revise  and  correct  the 
proceedings. 

Slave  cannot  be  Restored  to  his  Master  on  Habeas  Corpus.  No 
court  is  justified  in  issuing  the  writ  for  such  a  purpose.  It  was  intended 
to  secure  the  liberty  of  the  subject,  not  to  try  the  rights  of  property. 

Whit  de  Homine  Replkoiando  was  Common-law  Remedy  for  trying 
title  to  a  feudal  villain,  and  this  was  the  writ  used  in  this  country  in 
slave  cases. 

Habeas  Corpus  is  Sometimes  Used  to  Obtain  Custody  of  Children, 
but  in  such  cases  it  proceeds  upon  the  principle  that  the  children  are 
restrained  of  their  liberty  who  are  in  a  custody  disapproved  by  their 
lawful  guardians. 

P0S.SESS10N  OF  Apprentice,  as  Such,  cannot,  as  a  general  rule,  be  recovered 
on  habeas  corpus. 

Application  for  habeas  corpus  by  Passmore  Williamson  to  the 
supreme  court  sitting  in  bank.  The  grounds  upon  which  his 
application  was  based  are  briefly  stated  in  the  opinion.  It  ap- 
peared that  John  H.  Wheeler  was  passing  through  Pennsylvania 
with  certain  slaves.  Williamson  thought  they  were  entitled  to 
their  freedom  because  the  master  had  voluntarily  brought  them 
into  the  state.  He  exerted  an  active  influence,  and  succeeded  in 
seducing  the  slaves  away  from  their  master's  service  and  control. 
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He  told  them  theywere  free,  and  they  left  their  master.  Wheeler 
obtained  a  habeas  corpus  from  the  district  court  of  the  United 
States  to  recover  his  slaves,  and  subsequently  an  alias.  To  this 
last  Mr.  Williamson  made  return  that  the  persons  named  in  the 
writ,  **  nor  either  of  them,  is  not  now,  nor  was  at  the  time  of 
the  issuing  of  the  writ,  or  the  original  writ,  or  at  any  other  time, 
in  the  custody,  power,  or  possession  of  the  respondent,  nor  by 
him  confined  or  restrained;  wherefore  he  cannot  have  the 
bodies,"  etc.  This  denial  that  the  prisoners  were  within  his 
power,  custody,  or  possession  at  any  time  whatever,  in  the  face 
of  credible  testimony  to  the  contrary,  did  not  suit  the  court, 
and  it  was  looked  upon  as  evasive,  if  not  false.  Williamson  was 
committed  for  contempt,  without  bail  or  mainprise.  He  then 
made  his  own  application  for  a  writ  to  the  state  court. 

Gilpin  and  Meredith,  for  petitioner. 

By  Court,  Black,  J.  This  is  an  application  by  Passmore 
Williamson  for  a  writ  of  habeas  corpus.  He  complains  that  he 
is  held  in  custody  under  a  commitment  of  the  district  court  of 
the  United  States  for  a  contempt  of  that  court  in  refusing  to 
obey  its  process.  The  process  which  he  is  confioed  for  disobey- 
ing was  a  habeas  corpus  commanding  him  to  produce  the  bodies 
of  certain  colored  persons  claimed  as  slaves  under  the  law  of 
Virginia. 

Is  he  entitled  to  the  writ  he  has  asked  for?  In  considering 
what  answer  we  shall  give  to  this  question,  we  are,  of  course, 
expected  to  be  influenced,  as  in  other  cases,  by  the  law  and  the 
constitution  alone.  The  gentlemen  who  appeared  as  counsel 
for  the  petitioner,  and  who  argued  the  motion  in  a  manner 
which  did  them  great  honor,  pressed  upon  us  no  considerations, 
except  those  which  were  founded  upon  their  legal  views  of  the 
subject. 

It  is  argued  with  much  earnestness,  and  no  doubt  with  per- 
fect sincerity,  that  we  are  bound  to  allow  the  writ,  without  stop- 
ping to  consider  whether  the  petitioner  has  or  has  not  laid 
before  us  any  probable  cause  for  supposing  that  he  is  illegally 
detained — that  every  man  confined  in  prison,  except  for  treason 
or  felony,  is  entitled  to  it  car  debito  justilice — and  that  we  cannot 
refuse  it  without  a  frightful  violation  of  the  petitioner's  rights, 
no  matter  how  plainly  it  may  appear  on  his  own  showing  that 
he  is  held  in  custody  for  a  just  cause.  If  this  be  true,  the  case 
of  Ex  parte  Lawrence,  5  Binn.  304,  is  not  law.  There  the  writ 
was  refused,  because  the  applicant  had  been  previously  heard 
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before  another  court  But  if  every  man  who  applies  for  a  habeas 
corpus  must  have  it,  as  a  matter  of  right,  and  without  regard  to 
anything  but  the  mere  fact  that  he  demands  it,  then  a  court  or 
a  judge  has  no  more  power  to  refuse  a  second  than  a  first  ap- 
plication. 

Is  it  really  true  that  the  special  application  which  must  be 
made  for  every  writ  of  habeas  corpuSy  and  the  examination  of  tho 
commitment,  which  we  are  bound  to  make  before  it  can  issue, 
are  mere  hollow  and  unsubstantial  forms  ?  Can  it  be  possible 
that  the  law  and  the  courts  are  so  completely  under  the  control 
of  their  natural  enemies  that  eveiy  class  of  offenders  against  the 
Union  or  the  state,  except  traitors  and  felons,  may  be  brought 
before  us  as  often  as  they  please,  though  we  know  beforehand 
by  their  own  admissions  that  we  cannot  help  but  remand  them 
immediately.  If  these  questions  must  be  answered  in  the  affirma- 
tive, then  we  are  compelled,  against  our  will  and  contrary  to  our 
convictions  of  duly,  to  wage  a  constant  warfare  against  the  fed- 
eral tribunals  by  firing  off  writs  of  habeas  corpus  upon  them  all 
the  time.  The  punitive  justice  of  the  state  would  suffer  still 
more  seriously.  The  half  of  the  western  penitentiary  would  be 
before  us  at  Philadelphia,  and  a  similar  proportion  from  Cherry 
Hill  and  Moyamensing  would  attend  our  sittings  at  Pittsburgh. 
To  remand  them  would  do  very  little  good;  for  a  new  set  of 
writs  would  bring  them  all  back  again.  A  sentence  to  solitary 
confinement  would  be  a  sentence  that  the  convict  should  travel 
or  a  limited  teim  up  and  down  the  state  in  company  with  tho 
officers  who  might  have  him  in  charge.  By  the  same  means  the 
inmates  of  the  lunatic  asylums  might  be  temporarily  enlarged, 
much  to  their  own  detriment;  and  every  soldier  or  seaman  in 
the  service  of  the  country  could  compel  their  commanders  to  bring 
them  before  the  court  six  times  a  week. 

But  the  habeas  corpus  act  has  never  received  such  a  construc- 
tion.. It  is  a  writ  of  right,  and  may  not  be  refused  to  one  who 
shows  a  prima  facie  case  entitling  him  to  be  discharged  or  bailed. 
But  he  has  no  right  to  demand  it  who  admits  that  he  is  in  legal 
custody  for  an  offense  not  bailable;  and  he  does  make  what  is 
equivalent  to  such  an  admission  when  his  own  application  and 
the  commitment  referred  to  in  it  show  that  he  is  lawfully  de- 
tained. A  complaint  must  be  made,  and  the  cause  of  detainer 
submitted  to  a  judge,  before  the  writ  can  go.  The  very  object 
and  purpose  of  this  is  to  prevent  it  from  being  trifled  with  by 
those  who  have  manifestly  no  right  to  be  set  at  liberty.  It  is 
like  a  writ  of  error  in  a  criminal  case,  which  the  court  or  judge 
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is  bound  to  allow  if  there  be  reason  to  suppose  that  an  en*or 
has  been  committed,  and  equally  bound  to  refuse  if  it  be  clear 
that  the  judgment  must  be  affirmed. 

We  are  not  aware  that  any  application  to  this  court  for  a  writ 
of  habeas  corpus  has  ever  been  successful  where  the  judges,  at 
the  time  of  the  allowance,  were  satisfied  that  the  prisoner  must 
be  remanded.  The  petitioner's  counsel  say  there  is  but  one  re- 
ported case  in  which  it  was  refused,  and  this  fact  is  given  in  the 
argument  as  a  reason  for  supposing  that  in  all  other  cases  the 
writ  was  issued  without  examination.  But  no  such  inference 
can  fairly  be  drawn  from  the  scarcity  of  judicial  decisions  on  a 
point  like  this.  We  do  not  expect  to  find  in  reports  so  recent 
as  ours  those  long-established  rules  of  law,  which  the  student 
learns  from  his  elementary  books,  and  which  are  constantly 
acted  upon  without  being  disputed. 

The  habeas  corpus  is  a  common-law  writ,  and  has  been  used 
in  England  from  time  immemorial,  just  as  it  is  now.  The  stat- 
ute of  31  Car.  II.,  c.  2,  made  no  alteration  in  the  practice  of  the 
courts  in  granting  these  writs:  Bex  v.  HobhousCy  3  Bam.  &  Aid. 
420;  S.  C,  2  Chit.  Kep.  207.  It  merely  provided  that  the 
judges  in  vacation  should  have  the  power  which  the  courts  had 
previously  exercised  in  term  time:  1  Chit.  G.  P.  586;  and  in- 
flicted penalties  upon  those  who  should  defeat  its  operation. 
The  common  law  upon  this  subject  was  brought  to  America  by 
the  colonists;  and  most  if  not  all  the  states  have  since  en- 
acted laws  resembling  the  English  statute  of  Charles  II.  in 
every  principal  feature.  The  constitution  of  the  United  States 
declares  that  **  the  privilege  of  a  writ  of  habeas  corpus  shall  not 
be  suspended  unless  when,  in  cases  of  rebellion  or  invasion, 
the  public  safety  may  require  it."  Congress  has  conferred 
upon  the  federal  judges  the  power  to  issue  such  writs,  accord- 
ing to  the  principles  and  rules  regulating  it  in  other  courts. 
Seeing  that  the  same  general  principles  of  common  law  on  this 
subject  prevail  in  England  and  America,  and  seeing  also  the 
similarity  of  their  statutory  regulations  in  both  countries,  the 
decisions  of  the  English  judges  as  well  as  of  the  American 
courts,  both  state  and  federal,  are  entitled  to  our  fullest  respect 
as  settling  and  defining  our  powers  and  duties. 

Blackstone,  3  Com.  132,  says  that  the  writ  of  habeas  corpus 
should  be  allowed  only  when  the  court  or  judge  is  satisfied  that 
the  party  hath  probable  cause  to  be  delivered.  He  gives  cogent 
reasons  why  it  should  not  be  allowed  in  any  other  case,  and 
cites  with  unqualified  approbation  the  precedent  set  by  Sir 
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Edward  Coke  and  Chief  Justice  Yaughan  in  easee  where  they 
had  refused  it  Chittj  lays  down  the  same  role:  1  Crim.  L.  101; 
1  Chit.  G.  P.  686,  687.  It  seems  to  have  been  acted  upon  by  all 
the  judges.  The  writ  was  refused  in  Bex  ▼.  Schiever,  2  Burr.  7Go , 
and  in  the  case  of  the  Three  Spanish  Sailors,  2  W.  Black.  1324. 
In  nex  T.  Hobhoiue,  3  Bam.  k  Aid.  420,  it  was  fully  setUed  by 
a  unanimous  court,  as  the  true  construction  of  the  statute,  that 
the  writ  is  never  to  be  allowed  if  upon  view  of  the  commitment 
it  be  manifest  that  the  prisoner  must  be  remanded.  In  New 
York,  when  the  statute  in  force  there  was  precisely  like  ours  (so 
far,  I  mean,  as  this  question  is  concenied),  it  was  decided  by 
the  supreme  court,  Yates  t.  Lansing,  5  Johns.  282,  that  the 
allowance  of  the  writ  was  a  matter  within  the  discretion  of  the 
court,  depending  on  the  grounds  laid  in  the  application.  It 
vas  refused  in  HuOed^s  Case,  1  Johns.  Cas.  136,  and  in  Ex  parte 
Fergiuum,  9  Johns.  139.  In  addition  to  this,  we  have  the  opin- 
ion of  Chief  Justice  Marshall,  in  Waikin's  Case,  3  Pet.  202,  that 
the  writ  ought  not  to  be  awarded  if  the  court  is  satisfied  that 
the  prisoner  must  be  remanded.  It  was  accordingly  refused  by 
the  supreme  court  of  the  United  States  in  that  case,  as  it  had 
been  before  in  Keamei/s  Case,  7  Wheat.  38. 

On  the  whole,  we  are  thoroughly  satisfied  that  our  duty  re- 
quires us  to  view  and  examine  the  cause  of  detainer  now,  and  to 
make  an  end  of  the  business  at  once,  if  it  appears  that  we  have 
no  power  to  discharge  him  on  the  return  of  the  writ. 

The  prisoner,  as  already  said,  is  confined  on  a  sentence  of  the 
district  court  of  the  United  States  for  a  contempt.  A  habeas 
corpus  is  not  a  writ  of  error.  It  cannot  bring  a  case  before  us 
in  such  a  manner  that  we  can  exercise  any  kind  of  appellate 
jurisdiction  in  it.  On  a  habeas  corpus,  the  judgment  even  of  a 
subordinate  state  court  cannot  be  disregarded,  reversed,  or  set 
aside,  however  clearly  we  may  perceive  it  to  be  erroneous,  and 
however  plain  it  may  be  that  we  ought  to  reverse  it  if  it  were 
before  us  on  appeal  or  writ  of  error.  We  can  only  look  at  the 
record  to  see  whether  a  judgment  exists,  and  have  no  power  to 
say  whether  it  is  right  or  wrong.  It  is  conclusively  presumed 
to  be  right  until  it  is  regularly  brought  up  for  revision.  We 
decided  this  three  years  ago  at  Sunbury,  in  a  case  which  we  all 
thought  one  of  much  hardship.  But  the  rule  is  so  familiar,  so 
universally  acknowledged,  and  so  reasonable  in  itself,  that  it  re- 
quires only  to  be  stated.  It  applies  with  still  greater  force,  or  at 
least  for  much  stronger  reasons,  to  the  decisions  of  the  federal 
courts.     Over  them  we  have  no  control  at  all,  under  any  cir-. 
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cumstances,  or  by  any  process  that  could  be  devised.  Those 
tribunals  belong  to  a  different  judicial  system  from  ours.  They 
administer  a  different  code  of  laws,  and  are  responsible  to  a 
different  sovereignty.  The  district  court  of  the  United  States 
is  as  independent  of  us  as  we  are  of  it — as  independent  as  the 
supreme  court  of  the  United  States  is  of  either.  What  the  law 
and  the  constitution  have  forbidden  us  to  do  directly  on  writ  of 
error,  we,  of  course,  cannot  do  indirectly  by  habeas  corpus. 

But  the  petitioner's  counsel  have  put  his  case  on  the  ground 
that  the  whole  proceeding  against  him  in  the  district  court  was 
coram  nonjudice,  null  and  void.  It  is  certainly  true  that  a  void 
judgment  may  be  regarded  as  no  judgment  at  all;  and  every 
judgment  is  void  which  clearly  appears  on  its  own  face  to  have 
been  pronounced  by  a  court  having  no  jurisdiction  or  authority 
in  the  subject-matter.  For  instance,  if  a  federal  court  should 
convict  and  sentence  a  citizen  for  libel;  or  if  a  state  court,  having 
no  jurisdiction  except  in  civil  pleas,  should  try  an  indictment 
for  a  crime  and  convict  the  party — ^in  these  cases  the  judgments 
would  be  wholly  void,  li  t>»e  petitioner  can  bring  himself 
within  these  principles,  then  there  is  no  judgment  against  him; 
he  is  wrongfully  imprisoned,  and  we  must  order  him  to  be 
brought  out  and  discharged. 

What  is  he  detained  for?  The  answer  is  easy^nd  simple. 
The  commitment  shows  that  he  was  tried,  found  guilty,  and 
sentenced  for  contempt  of  court,  and  nothing  else.  He  is  now 
confined  in  execution  of  that  sentence,  and  for  no  other  cause. 
This  was  a  distinct  and  substantive  offeuse  against  the  author- 
ity and  government  of  the  United  States.  Does  anybody 
doubt  the  jurisdiction  of  the  district  court  to  punish  contempt? 
Certainly  not.  All  courts  have  this  power,  and  must  neces- 
sarily have  it;  otherwise  they  could  not  protect  themselves 
from  insult,  or  enforce  obedience  to  their  process.  Without 
it  they  would  be  utterly  powerless.  The  authority  to  deal  with 
an  offender  of  this  class  belongs  exclusively  to  the  court  in 
which  the  offense  is  committed;  and  no  other  court,  not  even 
the  highest,  can  interfere  with  its  exercise,  either  by  writ  of 
error,  mandamus,  or  habeas  corpus.  If  the  power  be  abused, 
there  is  no  remedy  but  impeachment.  The  law  was  so  held  by 
this  court  in  McLaughlin's  Case,  5  Watts  &  S.  276;  and  by  the 
supreme  court  of  the  United  States  in  Keamexfs  Case,  7  Wheat. 
38.  It  was  solemnly  settled  as  part  of  the  common  law  in 
Brass  Croshey's  Case,  3  Wils.  183,  by  a  court  in  which  sat  two 
of  the  foremost  jurists  that  England  ever  produced.     We  have 
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not  the  smallest  doubt  that  it  is  the  law,  and  we  mnst  admin- 
ister it  as  we  find  it.  The  only  attempt  erer  made  to  disregard 
it  was  by  a  New  York  judge,  Yaieis'  Case,  4  Johns.  345,  who  was 
not  supported  by  his  brethren.  This  attempt  was  followed  by 
all  the  evil  and  confusion  which  Blackstone  and  Kent  and 
Story  declared  to  be  its  necessair  consequences.  "WhoeTer  will 
trace  that  singular  controversy  to  its  termination  will  see  that 
the  chancellor  and  the  majority  of  the  supreme  court,  though 
once  outvoted  in  the  senate,  were  never  answered.  The  senate 
itself  yielded  to  the  force  of  the  truths  which  the  supreme  court 
bad  laid  down  so  clearly,  and  the  judgment  of  the  court  of  errors 
in  Totes'  Case,  6  Johns.  503,  was  overruled  by  the  same  court  the 
year  afterward,  in  Tales  v.  Lansing,  9  Id.  423  [6  Am.  Dec.  290], 
which  grew  out  of  the  very  same  transaction,  and  de{)ended  on 
the  same  principles.  Still  further  reflection  at  a  later  period 
induced  the  senate  to  join  the  popular  branch  of  the  legislature 
in  passing  a  statute  which  effectually  prevents  one  judge  from 
interfering  by  a  habeas  corpus  with  the  judgment  of  another 
on  a  question  of  contempt. 

These  principles  being  settled,  it  follows  irresistibly  that  the 
district  court  of  the  United  States  had  power  and  jurisdiction 
to  decide  what  acts  constitute  a  contempt  against  it;  to  deter- 
mine whether  the  petitioner  had  been  guilty  of  contempt,  xuid 
to  inflict  upon  him  the  punishment  which,  in  its  opinion,  he 
ought  to  suffer.  If  we  fully  believed  the  petitioner  to  be  inno- 
cent— ^if  we  were  sure  that  the  court  which  convicted  him  mis- 
understood the  facts  or  misapplied  the  law — still  we  could  not 
re-examine  the  evidence,  or  rejudge  the  justice  of  the  case, 
without  grossly  disregarding  what  we  know  to  be  the  law  of  the 
land.  The  judge  of  the  district  court  decided  the  question  on 
his  own  constitutional  responsibility.  Even  if  he  could  be 
shown  to  have  acted  tyrannically  or  corruptly,  he  could  be  called 
to  answer  for  it  only  in  the  senate  of  the  United  States. 

But  the  counsel  of  the  petitioner  go  behind  the  proceedings 
in  which  he  was  convicted,  and  argue  that  the  sentence  for  con- 
tempt is  void  because  the  court  had  no  jurisdiction  of  a  cer- 
tain other  matter  which  it  was  investigating,  or  attempting  to 
investigate,  when  the  contempt  was  committed.  We  find  a 
judgment  against  him  in  one  case;  and  he  complains  about 
another,  in  which  there  is  no  judgment.  He  is  suffering  for  an 
offense  against  the  United  States;  and  he  says  he  is  innocent  of 
any  wrong  to  a  particular  individual.  He  is  conclusively  ad- 
judged guilty  of  contempt;  and  he  tellb  us  that  the  court  has 
no  juiisdiction  to  restore  Mr.  Wheeler's  slaves. 
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It  must  be  remembered  tbat  contempt  of  court  is  a  specific 
criminal  offense.  It  is  punisbed  sometimes  by  indictment  and 
sometimes  in  a  summary  proceeding,  as  it  was  in  tbis  case.  In 
either  mode  of  trial,  tbe  adjudication  against  tbe  offender  is  a 
conviction,  and  tbe  commitment  in  consequence  is  execution: 
Kearney's  Case,  7  Wbeat.  38.  Tbis  is  well  settled,  and  I  believe 
has  never  been  doubted.  Certainly  the  learned  counsel  for  tbe 
petitioner  have  not  denied  it.  Tbe  contempt  may  be  connected 
with  some  particular  cause,  or  it  may  consist  in  misbehavior, 
which  has  a  tendency  to  obstruct  the  administration  of  justice 
generall}'.  "When  it  is  committed  in  a  pending  cause,  the  proceed- 
ing to  punish  it  is  a  proceeding  by  itself.  It  is  not  entitled  in  the 
cause  pending,  but  on  the  criminal  side:  Ex  parte  Milligan,  4 
Wall.  134.  The  record  cf  a  conviction  for  contempt  is  as  dis- 
tinct from  the  matter  under  investigation,  when  it  was  com- 
mitted, as  an  indictment  for  perjury  is  from  the  cause  in  which 
the  false  oath  was  taken.  Can  a  person  convicted  of  perjury  ask 
us  to  deliver  him  from  the  penitentiary,  on  showing  that  the 
oath  on  which  the  perjury  is  assigned  was  taken  in  a  cause  of 
which  the  court  had  no  jurisdiction?  Would  any  judge  in  the 
commonwealth  listen  to  such  a  reason  for  treating  the  sentence  as 
void  ?  If,  instead  of  swearing  falsely,  he  refuses  to  be  sworn  at 
all,  and  he  is  convicted,  not  of  perjury,  but  of  contempt,  the 
same  rule  applies,  and  with  a  force  precisely  equal.  If  it  be 
really  true  that  no  contempt  can  be  committed  against  a  court 
while  it  is  inquiring  int.o  a  matter  beyond  its  jurisdiction,  and  if 
the  fact  was  so  in  this  case,  then  the  petitioner  had  a  good  de- 
fense; and  he  ought  to  have  made  it  on  his  trial.  To  make  it 
after  conviction  is  too  late.  To  make  it  here  is  to  produce  it 
before  tbe  wrong  tribunal. 

Every  judgment  must  be  conclusive  until  reversed.  Such  is 
the  character,  nature,  and  essence  of  all  judgments.  If  it  be 
not  conclusive,  it  is  not  a  judgment.  A  court  must  either  have 
power  to  settle  a  given  question  finally  and  forever,  so  as  to  pre- 
clude any  further  inquiry  upon  it,  or  else  it  has  no  power  to 
make  any  decision  at  all.  To  say  that  a  court  may  determine  a 
matter,  and  that  another  court  may  regard  the  same  matter  after- 
wards, as  open  and  undetermined,  is  an  absurdity  in  terms. 

It  is  most  especially  necessary  that  convictions  for  contempt 
in  one  court  should  be  final,  conclusive,  and  free  from  re-exam- 
ination by  other  courts  on  habeas  corpus.  If  the  law  were  not 
so,  our  judicial  system  would  break  to  pieces  in  a  month. 
Courts  totally  unconnected  with  each  other  would  be  coming  in 


1855.]  Williamson's  Cask.  383 

constant  collision.  The  inferior  courts  ^onld  rerise  all  the 
decisions  of  the  judges  placed  over  and  above  them.  A  party, 
unwillinf^  to  be  tried  in  this  court,  need  only  defy  our  authority, 
and  if  we  commit  him,  to  take  out  his  habeas  corpus  before  an 
inferior  judge  of  his  own  choosing,  and  if  that  judge  is  of  opin- 
ion that  we  ought  not  to  try  him,  there  is  an  end  of  the  case. 

This  doctrine  is  so  plainly  against  the  reason  of  the  thing 
that  it  would  be  wonderful  indeed  if  any  authority  for  it  could 
be  found  in  the  baoks.  There  is  none  except  the  overruled 
decision  of  Mr.  Justice  Spencer  of  New  York,  already  referred 
to,  and  some  efforts  of  the  same  kind  to  control  the  other  courts, 
made  by  Sir  Edward  Coke,  in  the  king's  bench,  which  are  now 
universally  admitted  to  have  been  illegal,  as  well  as  rude  and 
intemperate.  On  the  other  hand,  we  have  all  the  English  judges 
and  all  our  own  declaring  their  want  of  power  to  interfere  with 
or  control  one  another  in  this  way.  I  will  content  myself  by 
simply  referring  to  some  of  the  books  in  which  it  is  established 
that  the  conviction  of  contempt  is  a  separate  proceeding,  and  is 
conclusive  of  every  fact  which  might  have  been  urged  on  the 
trial  for  contempt,  and  among  others,  want  of  jurisdiction  to 
try  the  cause  in  which  the  contempt  was  committed :  Yates'  Case, 
4  Johns.  325  et  seq. ;  the  opinion  of  Chief  Justice  Kent  on  pages 
370-375;  Yates  v.  People,  6  Id.  503;  Yates  v.  Lansing,  9  Id.  423 
[6  Am.  Dec.  290];  People  v.  Nevins,  1  Hill  (N.  Y.),  170;  State  v. 
Woodfin,  5  Ired.  L.  199  [42  Am.  Dec.  161];  Ex  parte  Summers, 
Id.  153;  Matter  of  Smethurst,  2  Sandf.  724;  Ixjckwood  v.  State,  1 
Ind.  161;  State  v.  Tipton,  1  Blackf.  166;  State  v.  Johnson,  25 
Miss.  836;  Commonwealth  v.  Deacon,  2  Wheeler's  Crim.  Cas.  1; 
MaUer  of  Dimes,  14  Ad.  &  EL,  N.  S.,  558,  These  cases  will 
speak  for  themselves,  but  I  may  remark  as  to  the  last  one,  that 
the  very  same  objection  was  made  there  and  here.  The  party 
was  convicted  of  contempt  in  not  obeying  a  decree.  He  claimed 
his  discharge  on  habeas  corpus  because  the  chancellor  had  no 
jurisdiction  to  make  the  decree,  being  interested  in  the  cause 
himself.  But  the  court  of  queen's  bench  held  that  if  that  was 
a  defense  it  should  have  been  made  on  the  trial  for  contempt, 
and  the  conviction  was  conclusive.  We  cannot  choose  but  hold 
the  same  rule  here.  Any  other  would  be  a  violation  of  the  law 
which  is  established  and  sustained  by  all  authority  and  all 
reason. 

But  certainly  the  want  of  jurisdiction  alleged  in  this  case 
would  not  even  have  been  a  defense  on  the  trial.  The  proposi- 
tion that  a  court  is  powerless  to  punish  for  disorderly  conduct 
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or  disobedience  of  its  process  in  a  case,  which  it  ought  ultimately 
to  dismiss  for  want  of  jurisdiction,  is  not  only  unsupported  by 
judicial  authority,  but  we  think  it  is  new  even  as  an  argument 
at  the  bar.  We  ourselves  have  heard  many  cases  through  and 
through  before  we  became  convinced  that  it  was  our  duty  to  re- 
mit the  parties  to  another  tribunal.  But  we  never  thought  that 
our  process  could  be  defied  in  such  cases  more  than  in  others. 

There  are  some  proceedings  in  which  the  want  of  jurisdiction 
would  be  seen  at  the  first  blush;  but  there  are  others  in  which 
the  court  must  inquire  into  all  the  facts  before  it  can  possibly 
know  whether  it  has  jurisdiction  or  not.  Any  one  who  obstnicts 
or  baffles  a  judicial  investigation  for  that  purpose  is  unquestion- 
ably guilty  of  a  crime  for  which  he  may  and  ought  to  be  tried, 
convicted,  and  punished.  Suppose  a  local  action  to  be  brought 
in  the  wrong  county:  this  is  a  defense  to  the  action,  but  a  de- 
fense which  must  be  made  out  like  any  other.  While  it  is  pend- 
ing, neither  a  party  nor  an  officer,  nor  any  other  person,  can 
safely  insult  the  court,  or  resist  its  order.  The  court  may  not  have 
power  to  decide  upon  the  merits  of  the  case;  but  it  has  undoubted 
power  to  try  whether  the  wrong  was  done  within  its  jurisdic- 
tion or  not.  Suppose  Mr.  Williamson  to  be  called  before  the 
circuit  court  of  the  United  States  as  a  witness  in  a  trial  for  mur- 
der, alleged  to  be  committed  on  the  high  seas.  Can  he  refuse 
to  be  sworn,  and  at  his  trial  for  contempt  justify  himself  on  the 
ground  that  the  murder  was  in  fact  committed  within  the  limita 
of  a  state,  and  therefore  triable  only  in  a  state  court?  If  he  can, 
he  can  justify  perjury  for  the  same  reason.  But  such  a  defense 
for  either  crime  has  never  been  heard  of  since  the  beginning  of 
the  world.  Much  less  can  it  be  shown,  after  conviction,  as  a 
ground  for  declaring  the  sentence  void. 

The  writ  which  the  petitioner  is  convicted  of  disobeying  was 
legal  on  its  face.  It  enjoined  upon  him  a  simple  duty,  which 
he  ought  to  have  understood  and  performed  without  hesitation. 
That  he  did  not  do  so  is  a  fact  conclusively  established  by  the  ad- 
judication which  the  court  made  upon  it.  I  say  the  writ  was  legal 
because  the  act  of  congress  gives  to  all  the  courts  of  the  United 
States  the  power  "  to  issue  writs  of  habeas  corpus  when  neces- 
sary for  the  exercise  of  their  jurisdiction,  and  agreeable  to  the 
principles  and  usages  of  law.'' 

Chief  Justice  Marshall  decided,  in  Burr's  trial,  that  the  prin- 
ciples and  usages  referred  to  in  this  act  were  those  of  the  com- 
mon law.  A  part  of  the  jurisdiction  of  the  district  court  con- 
sists in  restoring  fugitive  slaves;  and  the  habeas  corpus  may  be 
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used  in  aid  of  it  when  necessary.  It  was  awarded  here  upon  the 
application  of  a  person  who  complained  that  his  slaves  were  de- 
tained from  him.  Unless  thej  were  fugitive  slaves,  they  could 
not  be  slaves  at  all,  according  to  the  petitioner's  own  doctrine, 
and  if  the  judge  took  that  view  of  the  subject,  he  was  bound  to 
award  the  writ.  If  the  persons  mentioned  on  it  had  turned  out 
on  the  hearing  to  be  fugitives  from  labor,  the  duty  of  the  district 
judge  to  restore  them,  or  his  power  to  bring  them  before  kim  on 
a  habeas  corpus,  would  have  been  disputed  by  none  except  the 
very  few  who  think  that  the  constitution  and  law  on  that  sub- 
ject ought  not  to  be  obeyed.  The  duty  of  the  court  to  inquire 
into  the  facts  on  which  its  jurisdiction  depends  is  as  plain  as  its 
duty  not  to  exceed  it  when  it  is  ascertained.  But  Mr.  Williamson 
stopped  the  investigation  tn  limine;  and  the  consequence  is,  that 
everything  in  the  case  remains  unsettled.  Whether  the  per- 
sons named  in  the  writ  were  slaves  or  free,  whether  Mr. 
Wheeler  was  the  owner  of  them,  whether  they  were  unlawfully 
taken  from  him,  whether  the  court  had  jurisdiction  to  restore 
them — all  these  points  are  left  open  for  want  of  a  proper  return. 
It  is  not  our  business  to  say  how  they  ought  to  be  decided;  but 
we  do  not  doubt  that  the  learned  and  upright  magistrate  who 
presides  in  the  district  court  would  have  decided  them  as  rightly 
as  any  judge  in  all  the  country.  Mr.  Williamson  had  no 
right  to  arrest  the  inquiry  because  he  supposed  that  an  error 
would  be  committed  on  the  question  of  jurisdiction,  or  any  other 
question.  If  the  assertions  which  his  counsel  now  make  on  the 
law  and  the  facts  be  correct,  he  prevented  an  adjudication  in 
favor  of  his  proteges,  and  thus  did  them  a  wrong  which  is  prob- 
ably a  greater  offense  in  his  own  eyes  than  anything  he  could 
do  against  Mr.  Wheeler's  rights.  There  is  no  reason  to  believe 
that  any  trouble  whatever  would  have  come  out  of  the  case  if 
he  had  made  a  true,  full,  and  special  return  of  all  the  facts;  for 
then  the  rights  of  all  parties,  black  and  white,  could  have  been 
settled,  or  the  matter  dismissed  for  want  of  jurisdiction,  if  the 
law  so  required. 

It  is  argued  that  the  court  had  no  jurisdiction,  because  it  was 
not  averred  that  the  slaves  were  fugitives,  but  merely  that  they 
owed  service  by  the  laws  of  Virginia.  Conceding  for  the  argu- 
ment's sake  that  this  was  the  only  ground  on  which  the  court 
coxdd  have  interfered — conceding  also  that  it  is  not  substantially 
alleged  in  the  petition  of  Mr.  Wheeler — the  proceeding  was, 
nevertheless,  not  void  for  that  reason. 

The  federal  tribunals,  though  courts  of  limited  jurisdiction, 
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are  not  inferior  courts.  Their  judgment,  until  reversed  by  the 
proper  appellate  court,  are  valid  and  conclusive  upon  the  parties, 
though  the  jurisdiction  be  not  alleged  in  the  pleadings,  nor  in 
any  part  of  the  record:  McOormick  v.  StiUivant,  10  Wheat.  192. 
Even  if  this  were  not  settled  and  clear  law,  it  would  still  be 
certain  that  the  fact  on  which  jurisdiction  depends  need  not  be 
stated  in  the  process.  The  want  of  such  a  statement  in  the  body 
of  the  habeas  corpus,  or  in  the  petition  on  which  it  was  awarded, 
did  not  give  Mr.  Williamson  a  right  to  treat  it  with  contempt. 
If  it  did,  then  the  courts  of  the  United  States  must  set  out  the 
ground  of  their  jurisdiction  in  every  subpoena  for  a  witness;  and 
a  defective  or  untrue  averment  will  authorize  the  witness  to  be 
as  contumacious  as  he  sees  fit. 

But  all  that  was  said  in  the  argument  about  the  petition,  the 
writ,  and  the  facts  which  were  proved,  or  could  be  proved,  refers 
to  the  evidence  on  which  the  conviction  took  place.  This  has 
passed  in  rem  judicatam.  We  cannot  go  one  step  behind  the 
conviction  itself.  We  could  not  reverse  it  if  there  had  been  no 
evidence  at  all.  We  have  no  more  authority  in  law  to  come 
between  the  prisoner  and  the  court,  to  free  him  from  a  sentence 
like  this,  than  we  would  have  to  countermand  an  order  issued  by 
the  commander-in-chief  of  the  United  States  army.  We  have  no 
authority,  jurisdiction,  or  power  to  decide  anything  here  except 
the  simple  fact  that  the  district  court  had  power  to  punish  for 
contempt  a  person  who  disobeys  its  process,  that  the  petitioner 
is  convicted  of  such  contempt,  and  that  the  conviction  is  con- 
clusive upon  us.  The  jurisdiction  of  the  court  on  the  case  which 
had  been  before  it,  and  everything  else  which  preceded  the  con- 
viction, are  out  of  our  reach,  and  they  are  not  examinable  by 
us,  and  of  course  not  now  intended  to  be  decided. 

There  may  be  cases  in  which  we  ought  to  check  usurpation  of 
power  by  the  federal  courts.  If  one  of  them  should  presume, 
upon  any  pretense  whatever,  to  take  out  of  our  hands  a  prisoner 
convicted  of  contempt  in  this  court,  we  would  resist  it  by  all 
proper  and  legal  means.  What  we  would  not  permit  them  to 
do  against  us  we  will  not  do  against  them.  We  must  maintain 
the  rights  of  the  state  and  its  courts;  for  to  them  alone  can  the 
people  look  for  a  competent  administration  of  their  domestic 
concerns;  but  we  will  do  nothing  to  impair  the  constitutional 
vigor  of  the  general  government,  which  is  *'  the  sheet-anchor  of 
our  peace  at  home  and  our  safety  abroad." 

Some  complaint  was  made  in  the  argument  about  the  sentence 
being  for  an  indefinite  time.    If  this  were  erroneous,  it  would  not 
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aTail  here;  since  we  have  as  litUe  power  to  rerise  the  judgment 
for  that  reason  as  for  any  other.  But  it  is  not  illegal,  nor  con- 
trary to  the  usual  rule  in  such  cases.  It  means  commitment 
unt'l  the  party  shall  make  proper  submission:  Begina  v.  Pafy,  3 
Ld.  Kaym.  1108;  Yaies*  Ccute,  4  Johns.  375.  The  kw  will  not 
bargain  with  anybody  to  let  its  courts  be  defied  for  a  specified 
term  of  imprisonment.  There  are  many  persons  who  would 
gladly  purchase  the  honors  of  martyrdom  in  a  popular  cause  at 
almost  any  given  price,  while  others  are  deterred  by  a  mere  show 
of  punishment.  Each  is  detained  until  he  finds  himself  willing 
to  conform.  This  is  merciful  to  the  submissiye,  and  not  too 
severe  upon  the  refractory.  The  petitioner,  therefore,  carries 
the  key  of  his  prison  in  his  own  pocket.  He  can  come  out  when 
he  will  by  making  terms  with  the  court  that  sent  him  there. 
But  if  he  chooses  to  struggle  for  a  triumph — ^if  nothing  will  con- 
tent him  but  a  clean  victory  or  a  clean  defeat — he  cannot  expect 
us  to  aid  him.  Our  duties  are  of  a  widely  different  kind.  They 
consist  in  discouraging,  as  much  as  in  us  lies,  all  such  contests 
with  the  legal  authorities  of  the  country. 

LowBiE,  J.  I  have  not  been  able  to  doubt  that  this  court  is, 
in  many  cases,  bound  to  exercise  its  judgment  as  to  the  pro- 
priety of  granting  the  writ  before  allowing  it  to  issue.  Not- 
withstanding the  words  of  the  act  which  imposes  a  penalty  for 
refusing  the  writ,  we  are  not  forbidden  to  interpret  the  law;  and 
the  necessity  of  presenting  a  petition  to  the  court  or  to  a  judge, 
thereof;  of  stating  therein  whether  the  prisoner  was  detained  on 
criminal  or  on  civil  process,  or  neither;  of  producing  the  warrant 
of  committal,  or  accounting  for  not  doing  so;  and  the  fact  that 
traitors  and  murderers,  and  fugitives  from  the  justice  of  other 
states,  are  excluded  from  the  benefit  of  the  act;  and  that  the  writ 
was  not  intended  for  the  relief  of  convict  criminals:  Chamber* a 
Case,  Cro.  Car.  168;  Bracy's  Case,  1  Salk.  348;  and  was  not  ex- 
tended to  them  by  our  act; — ^all  these  matters  show  plainly  enough 
that  the  judge  or  court  is  not  exercising  a  mere  ministerial  function 
in  granting  the  writ.  On  any  other  supposition,  there  is  no  rea- 
son at  all  for  applying  to  the  court,  for  the  prothonotary  could 
grant  it  as  well. 

And  no  one  can  examine  the  provisions  of  Magna  Charta;  the 
petition  of  right:  3  Car.  I. ;  the  statute  repealing  the  star-cham- 
ber court:  IG  Car.  I.,  c.  10;  the  habeas  corpus  act  of  31  Car.  IE., 
and  ours  of  1785;  and  the  numerous  kindred  statutes  to  which 
that  investigation  will  lead  him — without  perceiving  that  a  free 
and  open  court,  and  a  full  and  open  trial  before  the  superior 
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judges,  by  due  course  of  law,  have  always  been  regarded  as  the 
best  guaranty  of  the  liberty  of  the  citizen.  He  will  see,  more- 
over, very  plainly  that  the  habeas  corpus  is  only  a  means  by 
which  this  end  is  to  be  secured,  so  that  no  ignorance  or 
tyranny  of  king,  or  king's  counsel,  or  minister,  or  of  mere  local 
and  inferior  courts,  dependent  on  and  governed  by  local  cus- 
toms, or  of  justices  of  the  peace,  shall  imprison  a  man  without 
a  chance  of  bail  or  a  hope  of  obtaining  a  speedy  trial  by  the  law 
of  the  knd:  See  Commonwealih  v.  SheHff,  7  Watts  &  S.  108. 

The  habeas  corpus  was  not  intended,  and  could  not  be  in- 
tended, to  authorize  the  superior  judges,  being  substantially 
those  of  the  higher  courts  of  record,  to  interfere  with  the  juris- 
diction of  each  other.  The  purpose  of  the  writ  was  satisfied 
when  the  jurisdiction  of  the  superior  courts  attached,  for  the 
state  could  not  know  any  better  means  of  securing  a  fair  and 
impartial  trial.  If  that,  with  the  ordinary  provisions  for  the 
correction  of  errors,  was  not  sufficient,  then  humanity  has  only 
to  dtknowledge  its  incapacity  to  provide  entirely  against  error 
and  injustice.  Certainly  the  habeas  corpus  was  not  intended  to 
provide  a  remedy  against  the  unjust  judgments  or  sentences  of 
the  higher  courts;  and  when  it  is  asked  for  for  such  a  purpose, 
it  1  ought  to  be  refused,  unless,  possibly,  when  it  is  asked  from 
a  court  that  may  officially  revise  and  correct  the  proceedings: 
Ex  parte  Waikins,  7  Pet.  572;  B.  C/s  Case,  Cro.  Car.  175;  Bush- 
elVs  Case,  1  Mod.  119;  Dime's  Case,  14  Ad.  &  El.,  N.  S.,  566; 
Ex  parte  Cobbett,  5  Com.  B.  418;  Ex  parte  Jenkins,  1  Bam.  & 
Cress.  655;  Hummel  and  Bishoff's  Case,  9  Watts,  416. 

But  even  if  our  habeas  corpus  act  of  1785  did  mean  to  say 
that  the  writ  shall  always  be  granted  when  prayed  for,  it  could 
not  be  obeyed  so  far  as  to  conflict  with  the  new  order  of  things 
introduced  in  1789  by  the  constitution  of  the  United  States. 
Hence  originated  other  and  independent  jurisdictions,  with 
which  our  liabeas  corpus  act  was  not  intended  to  interfere;  for 
when  it  was  passed,  it  could  have  no  reference  to  them.  How 
far  it  can  be  used  in  paralyzing  those  jurisdictions,  or  subject- 
ing them  to  those  of  the  states,  is  proper  matter  to  be  decided 
on  the  presentation  of  the  petition,  or  on  the  return  of  the  writ, 
as  the  court  may  think  proper.  We  saw  such  difficulties  as  led 
us  to  hear  an  argimient  from  the  petitioner's  counsel  on  the  pre- 
sentation of  the  petition,  and  still  our  difficulties  have  not  been 
removed. 

But  I  have  a  very  strong  impression  that  no  court  is  justified 
in  issuing  a  habeas  corpus  for  tiie  purpose  of  restoring  a  slave  to 


1855.]  Williamson's  CasbL  389 

his  master;  and  that  is  very  plainly  the  purpose  for  which  the 
writ  was  issued  out  of  the  district  court.  I  do  not  think  that 
our  writ  has  any  such  purpose,  or  ever  had.  It  was  intended  to 
secure  the  liberty  of  the  subject,  and  not  to  try  rights  of  prop- 
erty. It  is  sometimes  used  to  obtain  the  custody  of  children, 
but  then  it  proceeds  upon  the  principle  that  children  are  re- 
strained of  their  liberty  who  are  in  a  custody  that  is  disapproved 
by  their  lawful  guardians.  Arrived  at  years  of  discretion,  the 
writ  is  not  used  to  retain  them  in  an  unwilling  subjection.  It  is 
not  usually  allowed  in  order  to  recover  the  possession  of  an  ap- 
prentice as  such:  Ex  parte  Landsdown,  5  East,  38;  Rex  v.  Rey- 
nolds, 6  T.  B.  497;  Rex  v.  Despard,  7  Id.  741;  GommonweaUh  v. 
Sarrison,  11  Mass.  68. 

The  common  law  of  England,  as  it  was  when  Pennsylvania 
was  settled,  could  not  have  allowed  a  habeas  corpus  for  the  pur- 
pose of  enforcing  slavery;  for  it  did  not  recognize  such  an  insti- 
tution. The  common-law  remedy  for  trying  the  title  to  a  feudal 
villain  was  the  writ  de  homine  replegiando,  and  that  was  the  writ 
•Qsed  by  us  in  slave  cases:  Cotvpertkwaite  v.  Jones,  2  Dall.  56; 
Jack  v.  Bales,  3  Binn.  101;  Wilson  v.  Belinda,  3  Serg.  &  R.  396; 
Alexander  v.  Stokely,  7  Id.  299.  And  this  application  of  the 
habeas  corpus  is  to  my  mind  seriously  startling. 

I  have,  moreover,  a  very  strong  impression  that  there  is  no 
way  in  which  the  case  before  the  district  judge  can  be  regarded 
that  would  entitle  the  federal  judiciary  to  take  cognizance  of  it; 
but  I  will  not  trouble  any  one  with  my  reasons  for  this. 

Regarding  the  matter  thus,  it  seemed  to  me  that  there  was 
real  merit  in  the  claim  that  the  petitioner  should  be  discharged; 
and  I  did  not  see  any  very  satisfactory  reason  in  oppositi  du  to  our 
hearing  and  deciding  the  case;  and  therefore  I  was  at  first  will- 
ing to  grant  the  writ  and  hear  the  other  side.  I  was  very  strongly 
impressed  by  the  argument  that  the  district  judge  exceeded  his 
authority  in  entertaining  the  case;  and  that  the  supreme  court 
of  the  state  has  power  on  a  habeas  corpus  to  discharge  the  pris- 
oner; especially  considering  that  this  court  is  one  of  general 
jurisdiction  and  part  of  a  government  of  general  powers,  whereas 
the  district  court  belongs  to  a  government  of  limited  powers, 
and  necessarily  partakes  of  the  same  character.  But  this  propo- 
sition involves  consequences  so  grave  in  theory  at  least,  and 
principles  so  essential  to  x>olitical  order,  that  it  ought  not  to  be 
readily  admitted. 

We  may  first  set  aside  the  consideration  that  the  federal 
courts  are  of  limited  jurisdiction;  for  even  conceding  that  they 
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are,  it  does  not  follow  that  we  may  review  and  restrain  them  in 
the  exercise  of  it.  To  use  this  as  a  reason  for  treating  their  acta  as 
void,  when  we  think  them  unauthorized,  is  to  apply  an  English 
reason  to  an  American  institution,  without  any  resemblances 
sufficient  to  make  the  application  legitimate.  The  English  su- 
X)erior  courts  might  have  had  very  good  reasons  for  treating  all 
the  unauthorized  acts  of  their  inferior  tribunals  as  void,  in  order 
to  keep  them  within  their  proper  limits.  But  we  cannot  so  treat 
the  United  States  courts;  for,  in  the  English  sense,  they  too  are 
superior  courts,  and  especially  they  are  not  subordinate  to  us. 

The  proposition,  then,  remains^  that  whenever  any  of  the  pub- 
lic tribunals  of  the  United  States  exceed  the  jurisdiction  which, 
under  the  constitution,  can  be  given  to  them,  and  in  doing  so 
a  citizen  is  arrested  or  imprisoned,  then  our  habeas  corpus  is  a 
proper  and  effectual  remedy. 

If  this  is  BO,  then  certainly  there  are  places  where  the  courts 
of  the  United  States  can  have  but  little  power  for  any  purpose. 
Any  man,  arrested  or  imprisoned  by  warrant  or  execution,  or 
sentence  from  district,  circuit,  or  supreme  courts,  or  either 
house  of  congress,  may  have  relief  from  any  friendly  county 
judge  wielding  the  power  of  the  habeas  corpus.  A  judge  im- 
peached, convicted,  and  sentenced,  a  traitor  tried  and  con- 
demned, may  still  have  hope  from  the  habeas  corpus,  if  a  judge 
can  be  found  ignorant  or  insubordinate  or  degraded  enough  to 
declare  that  his  superiors  acted  without  jurisdiction. 

And  since  the  force  of  the  ailment  does  not  at  all  depend 
upon  any  peculiar  virtue  in  the  habeas  corpus,  but  simply  on  the 
supposed  want  of  jurisdiction  in  the  federal  tribunals,  we  may 
apply  it  to  all  cases.  Then  we  may  have  summary  replevins  and 
ejectments,  and  prohibitions  and  injunctions,  and  attachments 
to  support  them,  heard  and  decided  by  single  judges,  or  even 
commissioners  or  justices  of  the  peace,  everywhere  and  without 
review,  for  the  purpose  of  testing  the  validity  of  the  judgments 
of  the  United  States  tribunals;  and  the  constitutionality  of  fed- 
eral tax  laws  and  tariffs,  and  the  frustration  of  disagreeable  laws, 
become  perfectly  simple  and  regular. 

And  if  we  should  do  this  in  any  honest  belief  in  its  political 
rightness,  we  should,  of  course,  be  willing  to  have  the  same 
principle  applied  in  reference  to  our  ovm  official  system.  Then 
Juibeas  corpus  would  stand  as  a  vmt  designed  to  set  aside  all 
official  order,  and  to  place  single  judges  above  the  very  tribunals 
of  which  they  are  members:  See  CommonweaUh  v.  Lecky,  1 
Watts,  67  [26  Am.  Dec.  37]. 
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On  oxM  occasion  the  laws  of  the  United  States  were  attempted 
to  be  thus  summarily  set  aside,  and  to  preyent  it  the  force  bill 
(March  2,  1833,  sec.  7,  Pamph.  Laws,  54)  declared  that  habeas 
corpus  out  of  the  United  States  courts  shall  relieve  any  person 
confined  by  any  authority  for  acts  done  in  pimsuance  of  any 
order  or  decree  of  a  United  States  court.  This  is  not  a  strange 
way  of  protecting  one  court  against  the  encroachments  of 
another:  Bruistone  and  Baker's  Case,  1  Bolle,  315;  2  Ch.  Gen. 
Pr.  317;  1  Mad.  Ch.  Pr.  135.  And  it  is  certainly  most  effect- 
ual, for  it  would  protect  the  marshal  in  disobeying  an  order  by 
us  to  discharge  the  prisoner;  and  thus  it  very  plainly  forbids 
us  to  discharge  him.  If  in  this  law  there  is  any  encroachment 
upon  state  rights,  it  is  no  more  than  might  have  been  expected 
at  the  time;  for  the  cause  of  freedom  always  suffers  from  the 
restrictions  that  become  necessary  in  order  to  suppress  disorder, 
whether  that  disorder  arises  from  mere  vice  or  from  an  over* 
zealous  urging  of  principles  and  institutions  that  are  supposed 
to  be  good. 

If  it  be  meant  that  the  supreme  court  has  a  peculiar  authority 
to  interfere  in  such  cases,  I  have  failed  to  discover  whence  it 
arises.  The  habeas  corpus  act  makes  no  distinction  between  the 
different  courts  and  judges  who  may  exercise  the  powers  given, 
and  I  do  not  see  how  we  can  make  any,  except  that  which  is 
necessarily  involved  in  the  principle  of  subordination. 

All  the  institutions  of  the  same  government,  however  com- 
plex, are  intended  to  be  in  harmony  with  each  other,  and 
unitedly  to  aid  in  the  preservation  of  order.  It  is  therefore  the 
duty  of  all  public  officers  to  avoid,  if  possible,  all  conflict  of 
functions  in  the  execution  of  their  offices,  and  to  follow  the 
principles  that  provide  for  this  result.  The  most  obvious  of 
these  is,  that  co-ordinate  tribunals  cannot  interfere  with  each 
other,  nor  inferior  with  superior  ones.  Without  this  rule,  gov- 
ernment would  be  a  m^re  mob  of  officials,  wanting  an  essential 
element  of  unity,  and  would  soon  fall  to  pieces.  Without  this, 
the  habeas  corpus  law  would  set  aside  all  order,  by  allowing  the 
lowest  of  all  subordinate  judges  to  annul,  on  constitutional 
grounds,  the  judgments  of  every  court  in  the  state,  even  the 
very  highest;  and  such  apparently  gross  insubordination  would 
be  a  mere  error  in  judgment,  and  not  an  impeachable  offense. 

The  supreme  court  of  the  state  is  in  no  sense  the  official  su- 
perior of  any  of  the  United  States  courts,  but  co-ordinate  with 
them  all.  We  are  not  set  as  checks  upon  each  other,  and  can- 
not directly  review  each  other's  decisions  in  any  matter.    Each 
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of  QS  occnpies  a  different  position  in  our  compound  system  of 
goYemment,  and  each  of  us  must  answer  to  our  official  or  politi- 
cal superiors.  This  court  is  not  set  to  watch  over  the  federal 
courts  and  suspect  them  of  excess  of  jurisdiction;  and  we  should 
he  ourselves  disorderly  if  we  should  assume  any  control  over 
them,  set  as  co-ordinate  trihunals  upon  an  entirely  separate  foun- 
dation. No  one  will  pretend  that  our  writ  of  prohibition  would 
be  of  any  value  there,  and  hence  it  is  plain  that  we  cannot  in- 
terfere vdthout  disorder. 

Like  most  other  writs,  habeas  corpus  must  be  more  efficacious 
in  the  hands  of  a  superior  court  than  of  any  subordinate  one; 
for  the  law  of  order  requires  that  those  who  are  officially  equal 
shall  not  sit  in  review  of  each  other's  acts.  The  cases  that  illus- 
trate this  are  very  numerous,  declaring  that  the  superior  courts 
of  law  and  equity  cannot  interfere  with  each  other;  that  the 
regular  courts  cannot  interfere  with  the  sentences  for  contempt 
and  breach  of  privilege  by  the  senate  or  house  of  representa- 
tives, house  of  lords  or  house  of  commons.  Where  the  duty 
of  final  decision  and  the  whole  control  of  any  matter  is  given 
to  one  set  of  officers,  the  interference  of  others  is  mere  usurpa- 
tion. And  here  I  may  remark  that  a  sentence  for  contempt  is 
not  essentially  different  from  any  other  judgment,  decree,  or 
sentence.  It  is  a  matter  adjudicated,  and  it  belongs  to  the 
very  essence  of  governmental  order  that  it  cannot  be  reviewed 
except  by  the  court  that  pronounced  it  or  by  its  official  supe- 
riors, and  therefore,  in  this  instance,  not  by  us. 

It  is  insisted  that  this  sentence,  being  in  excess  of  authority, 
is  void,  and  we  are  asked  to  declare  it  so.  Without  stopping  to 
notice  the  habitual  misapplication  of  this  word  "void  "to  all 
acts  of  public  authority  which  are  made  the  subject  of  an  oppos- 
ing criticism,  I  may  say  that  it  is  a  plain  solicism  thus  to  qualify 
any  act  that  is  so  efficient  of  results.  A  sentence  by  which  a 
man  is  committed  to  prison  and  held  there  cannot  be  void.  If 
we  wish  to  treat  the  subject  profitably,  we  must  speak  of  it  more 
accurately. 

Is  it  meant  to  say  that  we  must,  on  habeas  corpus,  inqtiire 
whether  a  court,  legitimately  established,  has  rightly  decided 
the  question  of  its  jurisdiction.  Substantially,  this  is  the  same 
objection  that  we  have  already  considered.  If  it  is  well- 
founded,  then  it  applies  to  all  sorts  of  cases;  for  the  question 
of  jurisdiction  is  involved  in  them  all;  every  judgment  rendered 
is  an  assertion  of  the  jurisdiction  of  the  court  that  renders  it 
If  the  allegation  of  want  of  jurisdiction  entitles  us  to  review  it, 
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then  there  are  bat  few  cases  in  the  federal  courts  that  are  be- 
yond the  interference  of  the  state  courts,  if  a  defendant  desires 
to  have  it. 

The  Buperior  courts  in  England  may  treat  as  void  the  unau- 
thorized acts  of  their  inferiors,  and  be  justified  by  the  peculiari- 
ties of  their  system  and  the  fact  of  their  superiority;  but  they 
could  not,  with  proprieiy,  so  treat  each  other.  Their  practice 
relative  to  each  other  never  contained  such  an  element  of  dis- 
order. A  party  summoned  to  answer  is  bound  to  obey,  or  give 
a  good  reason  for  not  doing  so.  He  cannot  treat  public  author- 
ity with  contempt.  If  he  thinks  that  the  court  lacks  jurisdic- 
tion, a  decent  respect  for  public  order  requires  him  to  appear 
and  raise  the  question,  so  that  it  may  be  decided  in  an  orderly 
way.  He  need  not  raise  it  in  order  to  insure  his  right  to  the 
objection  in  a  court  of  error;  but  it  may  be  necessaiy  in  order 
to  stop  the  unauthorized  process.  Judges  cannot  keep  all  the 
law  in  their  minds,  and  parties  are  heard  in  order  that  they  may 
insist  upon  every  principle  that  is  in  their  favor.  It  would  be 
very  disorderly  for  defendants  to  hold  back  an  objection  to  the 
jurisdiction  of  the  court,  and  then  raise  it  by  rebellion  against  the 
public  authorities,  when  the  writ  of  the  commonwealth  comes 
to  be  executed;  and  habeas  corpus  would  be  a  most  disorderly 
vnrit  if  it  could  be  thus  used  in  contempt  of  authority. 

Government  consists  of  fallible  men,  who  do  not  always  know 
their  duiy;  and  parties  may  lose  some  of  their  rights,  if  they  do 
not  aid  the  public  officers  by  notifying  them  of  their  views,  and 
urging  them;  and  questions  of  jurisdiction  are  very  often  as 
difficult  to  decide  as  any  other.  It  is  an  essential  element  of 
judicial  authority  that  it  must  be  the  judge  of  its  own  jurisdic- 
tion; and  I  do  not  know  that  this  rule  is  peculiarly  applicable 
to  the  higher  courts.  The  lowest  must  act  ux>on  it,  subject  to 
the  higher  social  law  that  is  involved  in  official  subordination. 
Often  the  question  may  be  erroneously  decided.  Often  such 
decisions  may  result  in  great  injury  to  the  citizen;  but  it  is  the 
lot  of  government  to  err,  because  it  is  human;  and  a  man  of 
well-trained  mind  will  think  it  no  great  hardship  to  submit  to 
authority  even  in  error.  In  the  name  of  order,  the  country 
demands  and  has  the  right  to  demand  it. 

It  is  usual  to  say,  even  of  foreign  judgments,  that  if  pro- 
nounced by  a  competent  tribunal,  and  carried  into  effect  with- 
out our  assistance,  they  are  conclusive  of  the  question  decided. 
And  here,  "competent  tribunal"  means  one  of  the  regularly 
established  courts  of  the  country  and  in  it.     If  its  government 
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could,  acoordiDg  to  the  law  of  nations,  have  jurisdiction  of  such 
a  case,  we  concede  to  the  court  itself  to  decide  upon  its  own 
jurisdiction:  Eose  v.  Eimely,  4  Cranch,  276;  Ripple  v.  Bipple, 
1  Eawle,  389;  for  we  are  not  interested  in  the  manner  in  which 
other  states  distribute  their  civil  functions  among  their  different 
departments. 

Applying  this  principle  here,  our  interference  is  certainly  ez* 
eluded.  Not  that  the  United  States  is  a  foreign  country,  but 
that  its  courts  belong  to  a  different  system  from  the  state 
courts,  and  thus  these  respective  authorities  are,  as  authorities, 
foreign  to  each  other.  Each  must  respond  to  its  own  superiors; 
neither  can  call  the  other  officially  to  account.  I  speak  not 
here  of  the  action  for  damages  for  excess  of  authority.  True 
enough,  we  do  thus  leave  the  federal  government  at  liberty  to 
make  continual  encroachments  upon  state  rights  vnthout  being 
responsible  therefor  to  any  organized  power,  but  this  cannot 
be  avoided;  there  can  be  no  organized  authority  superior  to 
government  itself.  However  we  may  define  its  functions,  itself 
must  interpret  them,  subject  ofily  to  the  right  of  the  people  to 
give  new  instructions.  It  must  be  so  with  every  government. 
Manufacture  and  repair  constitutions  and  bills  of  right  as  we  may, 
multiply  checks  and  restrictions  upon  official  functions  as  we 
may,  we  cannot  shut  out  human  error  and  its  consequences,  which 
are  sometimes  distressing;  while  we  may  cany  our  suspicions 
of  government  so  far  as  to  take  away  its  real  efficiency  as  a 
means  of  preserving  social  order;  and  then  we  shall  reject  it  as 
perfectly  worthless,  and  the  circumstances  of  its  rejection  must 
give  the  form  to  its  successor. 

In  civil  matters  there  can  be  no  moral  principle  of  higher 
importance  than  the  one  that  is  most  deeply  involved  in  this 
case — the  principle  of  social  order.  It  is  a  principle  of  action 
that  is  as  binding  on  the  conscience  as  any  other.  It  is  the 
great  moral  principle  of  social  man.  Without  it  we  must  en- 
danger and  retard  our  social  progress.  Without  it  we  con- 
found all  official  subordination,  and  infect  with  disease  the 
very  organs  of  social  life.  This  principle  expresses  itself,  as 
best  it  can,  in  our  civil  institutions;  and  thus  originating,  they 
are  morally  entitled  to  our  respect  and  obedience,  imperfect  as 
we  may  suppose  them  to  be.  He  that  rejects  this  principle 
from  his  moral  code,  or  gives  it  a  low  place  there,  can  hardly 
be  an  orderly  citizen;  but  must  be  dangerous  to  the  public 
peace  and  progress  in  proportion  as  he  is  otherwise  intelligent, 
influential,  and  active.    If  the  supreme  court,  as  the  higher 
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impersonatioii  of  the  judicial  order  of  the  state,  should  set 
aside  this  principle,  there  can  be  no  guaranty  for  the  healthy 
administration  of  our  social  system.  In  the  name  of  the  order 
which  we  represent  and  enforce,  I  decline  any  and  every  usurpa- 
tion of  power  or  control  over  the  United  States  judiciary;  it 
being  a  system  collateral  to  ours,  as  complete  and  efficient  in 
its  organization,  and  as  legitimate  and  final  an  auiiiority  as  any 
other.     I  concur  in  refusing  the  writ. 

E^ox,  J.,  dissented. 

Habeas  Corpus  is  Remedy  tor  Evert  Illegal  Imprisonment:  See  Com* 
momceaUh  v.  Lecky^  26  Am.  Deo.  37,  ftnd  exhaustive  note  thereto  40,  as  to 
the  extent  to  which  a  court  can  go  behind  judgment  or  process-on  habeoB 
corpus. 

Jurisdiction  mat  be  Inquired  into  on  Habeas  Corpus:  Comm&nwtalih 
T.  Leckjf,  26  Am.  Dec  41 »  note;  Bapalje  on  Contempts,  sea  155. 

CoxTLicT  OF  Jurisdiction  between  State  and  Federal  Courts:  StcUe  r, 
Dimickj  37  Am.  Dec.  197,  and  extensive  note  thereto  200,  on  the  authority  of 
a  state  court  on  habeaa  corpus;  extended  note  to  People  v.  McLeod,  ^37  Id. 
363;  Church  on  Habeas -Corpus,  sees.  78-86,  132,  228;  Bapalje  on  Contempto, 
sec.  159. 

Assailing  Judgments  for  Contempt  on  Habeas  Corpus:  See  numerous 
cases  cited  in  note  to  CommonweaUh  v.  Leckpt  26  Am.  Dec.  49;  Church  on 
Habeas  Corpus,  sees.  306-346;  Bapalje  on  Contempts,  sees.  155-159. 

Attacking  Judgments  Oenerallt  bt  Habeas  Corpus:  CommonweaUh  v. 
Lechy,  26  Am.  Dec.  41,  note;  Bell  v.  State,  45  Id.  130,  and  notes  to  same  133; 
Church  on  Habeas  Corpus,  sees.  362-385;  Freeman  on  Judgments,  sec.  619-626. 

Adjudication  on  Habeas  Corpus  as  Bes  Adjudicata:  Mercein  v.  People, 
35  Am.  Dec.  653,  and  note  669;  Church  on  Habeas  Corpus,  sees.  385,  note, 
386-389;  Freeman  on  Judj^ents,  sec.  324. 

Assailing  Convichon  under  Unconstitutional  Statute  bt  Habkas 
Corpus:  Fisher  v.  McOirr,  61  Am.  Deo.  381 ;  Church  on  Habeas  Corpus,  sees. 
72,  304,  370;  Freeman  on  Judgments,  sec.  624. 

Determining  Custodt  of  Children  on  Habeas  Corpus:  State  v.  Smith, 
20  Am.  Dec.  324,  and  exhaustive  note  thereto  on  the  subject  330;  In  the 
Matter  of  KoUman,  27  Id.  .^J90;  Mercein  v.  People,  35  Id.  653,  and  note  dis- 
cussing the  subject  668;  People  v.  Mercein,  38  Id.  644;  Church  on  Habeas 
Corpus,  sees.  387,  426-454. 

Courts  have  Inherent  Power  to  Punish  for  Contempts,  independent 
of  any  statute:  Kx  parte  Adams,  59  Am.  Dec  234,  and  cases  cited  in  note 
thereto  243;  Bapalje  on  Contempts,  sec.  1. 

Habeas  Corpus  Alone  cannot  be  Used  as  Writ  of  Error:  CommontoeaUh 
Y.  Lecky,  26  Am.  Dec.  40,  note. 

For  various  phases  of  the  principal  case,  see  same  case,  4  Am.  L.  Beg. 
27;  3  Id.  741;  7  Opin.  Atty.  Gen.  482. 

When  Court  mat  Befuse  Writ  of  Habeas  Corpus.— 1.  It  Issues  upon 
Piy>babU  Cause,  In  order  to  better  understand  when  the  court  may  refuse  the 
writ,  some  benefit  will  be  derived  from  a  knowledge  of  when  it  will  be  granted. 
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The  law  on  this  point  is  briefly  this:  the  petition  must  show  probable  cause,  and 
upon  such  cause  being  shown,  the  writ  of  Jiabeaa  corpus  cannot  be  denied  to  the 
relator,  for  it  then  becomes  a  constitutional  right.  Neither  can  it  be  denied 
where  the  granting  of  it  is  made  an  imperative  duty  by  statute.  The  habeas 
corpus  act  of  the  United  States,  and  that  of  most  of  the  states,  provides  that 
it  shall  be  granted  without  delay,  upon  the  proper  showing.  It  is  sometimes 
said  that  the  habeas  corpus  is  a  writ  of  right,  but  not  a  writ  of  course,  since 
cause  must  be  shown.  It  is  a  high  and  imperative  writ,  and  issues,  it  is  true, 
as  a  matter  of  peremptory  right,  but  it  can  only  issue  to  one  entitled  to  it 
either  at  common  law  or  under  statutes.  Neither  should  it  be  granted  without 
Inquiry.  There  seems  to  have  obtained  in  England,  prior  to  the  year  1820,  a 
notion  that  the  court  was  bound  in  the  first  instance  to  issue  a  habeas  corpus 
at  all  events  without  exercising  its  discretion  as  to  the  grounds  upon  which 
the  writ  was  moved:  Eex  v.  Hobhouse^  2  Chit.  Rep.  211;  S.  C.  3  Bam.  & 
Aid.  420.  But  the  direct  course  of  later  decisions,  both  English  and  American, 
is  to  establish  the  rule  that  probable  cause  must  first  be  shown  to  obtain  the 
writ,  whether  it  be  granted  at  common  law  or  under  the  statute.  This  rule 
has  been  uniformly  followed  in  the  United  States  in  both  the  state  and  fed- 
eral courts,  and  is  maintained  by  the  following  decisions:  Ex  parte  Watkins, 
3  Pet.  201;  United  States  v.  Lawrence^  4  Cranch  C.  C.  521;  Ex  parte  Winder, 
2  Cliff.  89;  McUter  of  Keeler,  Hempst.  311;  In  re  Gregg,  15  Wis.  479;  In  re 
Oriner,  16  Id.  423;  Ex  parte  Milligan,  4  Wall.  3;  Ex  parte  IVilliamsonf  4  Am. 
L.  Reg.  27;  Ex  parU  Campbell,  20  Ala.  89;  Sim^s  Cane,  7  Cush.  285.  This 
question  came  before  the  court  of  king's  bench  in  Ifex  v.  Hobhouse,  supra,  and 
was  well  considered.  It  was  there  decided  that,  whether  the  court  granted 
a  Itabeas  corpus  under  the  common-law  jurisdiction  or  under  the  statute,  there 
ought  always  to  be  a  proper  ground  laid  before  the  court  as  justification  in 
granting  it.  *'It  is  not  to  be  granted  as  a  matter  of  course  and  at  all  events, 
but  the  party  seeking  to  be  brought  up  by  habeas  corpus  must  lay  such  a  case 
on  affidavit  before  the  court  as  will  be  sufficient  to  regulate  the  discretion  of 
the  court  in  that  respect.  The  court  will  not  in  the  first  instance  grant  a 
habeas  corpus,  when  they  see  that  in  the  result  they  must  inevitably  remand 
the  party:"  Rex  v.  Hobhouse,  2  Chit.  Rep.  211;  S.  C,  3  Bam.  &  Aid.  420;  Ex 
parte  Watkins,  3  Pet,  201.  Abuses  of  discretion  by  the  judge  or  court  in  de- 
ciding upon  the  question  of  probable  cause  can  hardly  be  a  subject  of  com- 
plaint by  criminals,  when  they  have  such  unlimited  power  to  choose  from  the 
judiciary  in  making  numerous  applications,  which  they  have  in  both  England 
and  America:  Ex  parte  Partington,  13  Mee.  &  W.  682;  King  v.  Suddis,  1  East, 
314;  ExpaHe  Kaine,  14  How.  117;  Ex  parte  Robinson,  6  McLean,  360.  In 
Ex  parte  Milligan,  4  Wall.  112,  113,  it  was  held  that  a  petition  for  a  habecu 
corpus,  properly  presented  to  a  court  of  competent  jurisdiction,  is  the  institu- 
tion of  a  "cause  "  on  petitioner's  behalf,  and  the  allowance  or  refusal  of  the 
process  is  matter  of  law,  and  not  of  discretion.  According  to  that  decision, 
**  when  the  petition  is  filed  and  the  writ  prayed  for,  it  is  a  suit,  the  suit  of 
the  party  making  the  application."  That  writ  of  habeas  corpus  is  a  civil 
proceeding,  see  Ex  parte  Tom  Tong,  108  U.  S.  656.  Requiring  probable 
cause  to  be  shown  "does  not  restrain  the  full  and  beneficial  operation  of  this 
writ,  so  essential  to  the  protection  of  personal  liberty.  The  same  court  must 
decide  whether  the  imprisonment  complained  of  is  illegal;  and  whether  the 
inquiry  is  had  in  the  first  instance  on  the  application  or  subsequently  on  the 
retum  of  the  writ,  or  partly  on  one  and  partly  on  the  other,  it  must  depend 
upon  the  same  facts  and  piinciples  and  be  governed  by  the  same  rule  of  law:" 
Sim's  Case,  7  Cush.  293. 
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2.  Denial  qf^t\e  Writ, — Courts  of  jostice  may  refuse  to  grant  the  writ  of 
Juibeag  corpus  where  no  probable  ground  fur  relief  is  shown  in  the  petition,  or 
where  it  appears  that  the  petitioner  is  duly  committed  for  felony  or  treason 
expressed  in  the  warrxoit  of  commitment:  In  the  Matter  of  Wiruler,  2  Cliff. 
89.  So  when  it  appears  upon  the  applicant's  own  showing  that  there  is  no 
sufficient  ground  prima  facte  for  his  discharge,  the  court  will  not  issue  the  writ: 
Slm^H  CitAe,  supra;  Ex  parte  MiUigan^  4  Wall  2;  Ex  parte  WUIiamson^  4  Am. 
L.  Reg.  27;  Ex  parte  Campbell,  20  Ala.  89;  Ex  parte  Kearney,  7  Wheat. 
38;  Commonwealth  v.  Robinaon^  1  Serg.  k  R.  353;  Ex  parte  Pardy,  1  L.  M.  lb 
P.  28;  In  re  Griner,  16  Wis.  447;  Ex  parte  BusJtnell,  8  Ohio  St  699;  In  re 
Gregg,  15  Wis.  479.  The  application  may  be  denied  in  the  cases  excepted  in 
tlie  habeas  corpus  acts  of  the  various  states;  but  cannot  be  denied  where  the 
granting  of  it  is  made  an  imperative  duty  by  statute.  The  statute  of  31  Car. 
II.  made  no  alteration  in  the  practice  of  the  courts  in  granting  the  writs  of 
habeas  corpus,  and  when  a  single  judge  in  vacation  time  grants  them  under 
this  statute  in  criminal  cases,  a  copy  of  the  commitment,  or  an  affidavit  of  the 
refusal  of  it,  must  be  laid  before  him.  That  act  did  not  take  away  the  court's 
discretion;  and  the  practice  of  the  king's  bench  and  of  the  judges  of  that  court 
has  been  that  the  foundation  upon  which  the  writ  is  prayed  should  be  laid 
before  the  court  or  judge  who  awards  it:  Rex  v.  Hobhouse,  supra.  The  same 
principle  of  practice  is  established  in  tiie  courts  of  the  United  States,  both 
state  and  f ederaL  See  habeas  corpus  act  of  the  United  States,  and  the  habeas 
corpus  acts  of  the  various  states,  the  common  law  prevailing  where  no  stat- 
utory provisions  are  found.  To  allow  the  writ  of  habeas  corpus  to  be  issued 
without  inquiry  would  make  it  a  mere  ministerial  act,  and  it  might  be  issued 
by  the  clerk  of  a  court  or  other  ministerial  officer  as  any  ordinary  writ  in  such 
cases:  Sim's  Case,  supra.  The  reason  why  the  penalty  for  a  refusal  of  the 
writ  was  imposed  by  the  statute  of  31  Car.  11.  was  to  obviate  abuses,  and  the 
difficulty^which  was  often  experienced  before  the  passage  of  that  act  in  obtain- 
ing the  writ  in  vacation  time.  The  judges  could  not  hear  the  proceedings, 
and  they  sometimes  honestly  and  sometimes  corruptly  refused  all  applications, 
whether  well  founded  or  not:  Church  on  Habeas  Corpus,  sec.  17. 

3.  Penalty  for  Re/using  the  ffri^.— Under  the  statute  of  31  Car.  II.,  officers 
authorized  to  grant  the  writ  of  habeas  corpus  were  subjected  to  a  penalty  for 
refusing  it  where  it  should  have  been  granted.  But  this  provision  did  not 
destroy  the  discretion  of  the  judge,  either  in  term  time  or  in  vacation.  Ho 
still  had  to  determine  whether  there  was  probable  cause,  and  if  not,  it  was 
his  duty  to  remand  the  prisoner:  Rex  v.  Hobhouse,  supra.  Judicial  tribunals 
having  acquired  jurisdiction  of  the  writ  had  power  to  decide  right  or  wrong, 
but  they  were  governed  by  the  rules  of  law  collectible  from  precedent  and 
principle.  There  is  no  pecuniary  penalty  of  this  kind  provided  for  in  the 
habeas  corpus  act  of  the  United  States,  but  there  is  in  the  acts  of  most  of  the 
individual  states.  "  In  some  of  them  the  statutes  are  silent  as  to  any  penalty 
in  case  of  a  refusal  of  the  writ  In  some,  the  penalty  applies  only  to  a  re- 
fusal of  the  writ  by  a  judge  in  vacation  or  at  chambers;  while  in  others,  the 
courts  as  well  as  the  judges  in  vacation  are  not  only  subject  to  a  penalty  for 
refusing  a  Itabeas  corpus,  but  also  for  unnecessarily  delaying  to  issue  it  But 
of  course  it  must  be  a  proper  application,  and  appear  that  the  writ  ought  to 
issue.  The  order  for  the  writ  of  habeas  corpus  to  issue  is  a  judicial  act;  but  the 
issuance  of  the  writ  itself  by  the  prothonotary  or  clerk  is  a  ministerial  act: 
PeopU  V.  Nash,  5  Park.  Cr.  473;  S.  C,  25  How.  Pr.  307;  16  Abb.  Pr.  281; 
liash  V.  Peopie,  36  N.  Y.  607. 

It  is  doubted  whether  the  refusal  of  a  proper  ^plication  for  the  writ  of 
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habeas  corpus  by  a  judge  in  vacation  or  at  chambers  in  his  discretion  will 
subject  him  to  the  statutory  penalty;  but  there  is  authority  for  the  proposi- 
tion that  the  chancellor  and  judges  may  refuse  a  proper  application  for  the 
writ  if  applied  for  in  term  time,  and  the  penalty  will  not  attach:  See  Rex 
Y.  Hobhouscy  supra;  Yates  v.  Larmnrj,  5  Johns.  282;  Matter  of  FeryusoUj  9 
Id.  239;  Fx  parte  Ellis,  1 1  Cal.  226.  The  subject  of  this  note  will  be  found 
discussed  in  Church  on  Habeas  Corpus,  sees.  92  96L 
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[26  PsHK8YI.TANIA'8tATX,  74.] 

Admintstration  or  Degedext's  Estate  Resembles  Office;  but  if  it  be 
not  an  office,  it  is  strictly  a  trust,  and  as  such  isjiot  to  be  purchased 
for  a  price  which  creates  in  the  trustee  an  interest  adverse  to  that  of 
the  cestui  que  trust. 

Contract  to  Purchase  Office  of  Administrator,  from  one  who  has  a  law- 
ful right  to  such  trust,  is  against  public  policy  and  void.  The  law  will 
not  support  such  a  consideration  for  an  agreement. 

Assumpsit  by  George  Bowers  against  William  Bowers.  Bom- 
tilus  J.  Bowers^ed  in  1851  intestate,  and  was  indebted  to  plain- 
tiff, his  father,  on  two  promissory  notes.  Defendant  agreed  if 
plaintiff  would  renounce  his  right  to  letters  of  administration 
on  decedent's  estate,  and  permit  and  procure  the  same  to  be 
issued  to  defendant,  that  he  would  assume  and  pay  the  amount 
of  the  notes  plaintiff  held  against  the  estate.  Plaintiff  com- 
plied. Verdict  for  plaintiff,  and  defendant  moved  for  a  new 
trial  and  in  arrest  of  judgment.  Rule  for  new  trial  was^ia* 
charged  and  judgment  arrested.     Defendant  appealed. 

F.  C,  Brewster y  for  the  plaintiff  in  error. 

W.  8.  Price  and  O.  W.  Thorn,  for  the  defendant  in  error. 

By  Court,  Woodwaed,  J.  The  consideration  of  the  contract 
sued  on  was  the  purchase-of  the  office  of  administrator  from 
him  upon  whom  the  law  devolved  the  right  to  it,  and  the 
only  question  in  the  recoid  is,  whether  that  is  such  a  con- 
sideration as  the  law  will  support.  I  call  it  an  office,  not 
because  it  is  so  strictly,  but  because  it  very  much  resembles 
one,  and  is  frequently  so  called  in  the  books.  An  office  is  a 
right  to  exercise  a  public  or  private  employment,  and  to  take 
the  fees  and  emoluments  thereunto  belonging.  An  administra- 
tor is  appointed  by  a  public  officer,  under  his  seal  of  office,  to 
exercise  a  trust  and  perform  duties  which  are  carefully  defined 
bj  law,  and  which  affect  both  public  and  private  interests,  and 
his  compensation  is  measured  by  legal  standards,  thoi^h  not 
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defined  in  the  fee-bill.  In  Beck  v.  StUuH,  21  Pa.  St.  622,  it  was 
held  that  the  words  were  actionable  without  proof  of  special 
damage,  which  imputed  to  an  administrator  *' a  positive  and 
fraudulent  breach  of  his  official  oath."  If  public  policy  for-* 
bids  traffic  in  the  office  of  postmaster,  as  was  decided  in  FUson 
T.  Himes,  5  Id.  466  [47  Am.  Dec.  422],  it  will,  for  superior 
reasons,  interdict  barter  in  respect  to  the  more  sacred  trust  of 
administration. 

But  if  administration  of  a  decedents  estate  be  not  an  office, 
it  is  strictly  a  trust,  and  as  such  is  not  to  be  purchased 
for  a  price  which  creates  in  the  trustee  an  interest  adverse  to 
the  cefiui  que  trust.  On  this  point  we  cannot  do  better  than 
adopt  the  reasoning  of  the  learned  judge  who  tried  the  cause. 

It  is  true,  a  creditor  may  administer  his  debtor's  estate,  and 
if  William  made  himself  a  creditor  by  assuming  the  debts  which 
Geoige  held  against  the  estate,  that  was  not  the  disqualifying 
circumstance.  Th&administration  would  nevertheless  be  effect- 
ual and  valid.  But  by  agreeing  to  pay  Oeorge  the  full  amount 
of  his  debts,  vnthout  regard  to  the  sufficiency  of  the  assets, 
William  made  a  contract  that  was  prejudicial  to  other  creditors, 
for  he  bound  himself  so  to  administer  the  estate  so  as  to  indem- 
nify himself.  If  all  the  debts  could  not  be  fully  paid,  he  had 
a  separate  or  peculiar  interest  that  this  one  should  be,  and 
thus  he  placed  himself  in  possible  antagonism  to  those  whose 
interests  he  was  bound  to  represent  and  guard.  A  mere  credi- 
tor administrator  has  an  interest  that  his  debt  shotdd  be  fully 
paid,  but  he  has  contracted  for  no  preference  over  others.  His 
interest  is  common  with  them,  and  the  nearer  he  can  bring  the 
assets  to  full  payment  the  better  for  them. 

The  question  here  is  not  upon  the  legality  of  the  administra-> 
tion,  but  upon  the  sufficiency  of  the  consideration  for  the  defend- 
ant's promise;  and  as  that  in  its  very  nature  endangered  the 
purity  of  the  trust,  the  law  will  not  sanction  it. 

The  case  of  Hhid  v.  Eddship,  2  Watts,  104  [26  Am.  Dec.  107], 
much  relied  on  in  the  argument,  is  in  no  respect  analogous. 
An  assignee  promised  his  assignor  that  ho  would  pay  certain 
creditors,  not  as  a  means  of  obtaining  the  assignment,  but  be- 
cause the  assignor  wished  to  prefer  them.  The  assignment, 
without  any  expression  in  it  of  the  desired  preferences,  was  held 
to  be  a  sufficient  consideration  of  the  promise.  The  point  ruled 
hero  did  not  arise^  and  was  not  decided  in  that  case. 

On  the  whole,  we  are  of  opinion  that  the  court  did  right  in 
arresting  the  judgment,  and  their  order  is  affirmed. 
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Contracts  foe  Sale  op  Office  are  Void,  as  against  Public  Policy: 
Outon  V.  Jiodes,  13  Am.  Dec.  193;  Scdling  v.  McKinney,  19  Id.  722;  Qroton  v. 
Waliloborouijh,  26  Id.  530,  and  note  532. 

Contracts  to  Procure  Official  Appointment  are  Void,  as  against 
Public  Policy:  Filson  v.  Bimesy  47  Am.  Dec  422;  Faurie  v.  Morin,  6  Id. 
701. 
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[26  Penmstlyaxxa  State,  95.] 

Owner's  Fraudulent  Conveyance  of  Land  is  Good  as  against  Him 

AND  HIS  Heirs,  and  bad  only  as  against  creditors. 
If  Owner  Conveys  Land  in  Fraud  of  his  Creditors,  and  Dies,  his 

Heirs  are  not  Necessary  Parties  to  a  judgment  against  his  personal 

representatives,  in  order  to  charge  the  land  with  decedent's  debts. 
Sheriff's  Deed  is  Competent  Evidence  for  Defendant  in  Ejectment, 

although  acknowledged  after  suit  was  brought,  if  the  sale  was  prior  to 

the  commencement  of  the  action. 
Tenant  of  Sheriff's  Vendee,  Taking  Possession  of  Premises  between 

Date  of  Sale  and  acknowledgment  of  deed,  cannot  be  treated  as  an 

intruder,  where  the  true  owner  comes  in  and  defends  his  possession. 

Ejeothent,  brought  by  Daniel  Smith  and  wife  against  Joshua 
Grim  and  Andrew  Giltner,  to  recover  a  tract  of  land,  of  which 
John  Notestein  was  the  owner,  and  who,  on  March  9, 1844,  con- 
veyed it  by  deed  to  Catharine  Fry,  who  was  married  to  Smith  in 
1847.  The  consideration  named  in  the  deed  was  five  hundred 
dollars,  but  no  money  was  paid.  Catharine's  services  for  many 
years  in  Notestein's  family  were  alleged  to  be  the  real  considera- 
tion for  the  conveyance.  On  March  11, 1844,  Notestein  made  a 
general  assignment  for  the  benefit  of  his  creditors,  but  the  pro- 
ceeds of  the  property  assigned  were  only  sufficient  to  discharge 
the  liens  against  his  real  estate  and  pay  the  expenses  of  the  trust. 
Notestein  lived  on  the  premises  until  he  died  in  1846.  At  the 
time  of  the  conveyance  to  Catharine,  Notestein  was  indebted  to 
Grim,  one  of  the  defendants,  for  which  he  brought  suit  against 
his  administrator  and  recovered  judgment.  Grim  had  the  prem- 
ises in  dispute  levied  on,  condemned,  and  sold  at  sheriff's  sale 
on  March  18, 1850.  He  bought  them  himself,  and  a  deed  was 
duly  acknowledged  to  him  by  the  sheriff  on  May  2, 1850.  On 
March  21, 1850,  Giltner,  one  of  the  defendants,  entered  upon 
the  premises  under  a  lease  from  Grim.  This  action  was  insti- 
tuted on  May  1, 1850.  Verdict  for  defendants,  on  the  ground 
that  the  conveyance  was  fraudulent  as  to  creditors.  The  admis- 
sion of  the  judgment  in  favor  of  Grim  against  Notestein's  ad- 
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ministrator,  and  of  the  sheriff's  deed  to  Grim  nnder  it,  'were 
assigned  as  error. 

Stiles  and  U.  E,  Wright,  for  the  plaintiff  in  error. 
King  and  Longenecker,  contra. 

By  Court,  Lowbie,  J.  The  coart  left  to  the  jury  the  question 
of  the  fraudulency  of  the  conveyance  of  Notestein  to  Mrs.  Smith, 
in  the  very  terms  of  the  fourth  x>oint  put  by  his  counsel,  and 
they  found  the  fact  against  her.  We  therefore  assume  this 
fact  as  settled,  in  considering  the  other  points. 

The  conveyance  is  good  as  against  Notestein  and  his  heirs, 
and  bad  only  as  against  creditors.  His  heirs  have  and  can  have 
no  interest  in  the  process  by  whicb  the  creditors  seek  to  recover 
it  or  its  value  from  the  fraudulent  vendee,  and  therefore,  they 
were  not  necessary  parties  to  the  suit  against  the  vendor's  ad- 
ministrators, so  far  as  it  could  be  used  to  reach  this  land.  The 
record  of  the  judgment,  and  the  sheriff's  sale  and  deed  made 
under  it,  were  therefore  competent  evidence.  And  the  compe- 
tency of  the  deed  is  not  affected  by  the  fact  that  it  was  not  ac- 
knowledged until  the  next  day  after  this  suit  was  brought,  for  the 
sale  was  before.  The  tenant  cannot  be  treated  as  an  intruder 
where  the  true  owner -comes  in  and  defends  his  possession. 

Judgment  affirmed,  and  record  remitted. 

Conveyances,  Fraudulent  as  to  Creditors:  Hutchison  v.  KtUy,  39 
Am.  Dec.  250,  anil  note  263;  Trimble  y.  Turner,  63  Id.  90,  and  notes  94;  F&r- 
9yfh  V.  MaUltews.  Id.  622;  Lidoffy,  Hart,  57  Id.  203;  Oriental  Bank  v.  Has- 
kins,  37  Id.  140;  Feigley  v.  Feigky,  61  Id.  375;  Fowler  v.  Stoneum,  62  Id.  490, 
and  numerous  citations  in  note  thereto  606;  Snodgrass  v.  Andreuw,  64  Id.  169; 
Clark  V.  Depew,  Id.  717. 

Fraudulent  Sale  as  to  Creditors  dobs  not  Bind  Them,  but  does 
Bind  Parties  to  such  contract,  and  the  heirs  of  the  debtor  or  grantor,  and 
cannot  be  avoided  or  set  aside  by  them:  See  note  to  Stetvart  v.  Kearney ,  31 
Am.  Dec.  484;  McOee  v.  Campbell,  32  Id.  783;  Boyd  v.  Barclay,  34  Id.  762, 
and  note  thereto  765,  discussing  at  length  the  rights  of  parties  to  illegal  or 
fraudulent  transactions:  ScoU  y.  Purcell,  39  Id.  453,  and  numerous  other 
cases  cited  in  the  note  to  Fowler  y.  Stoneum,  62  Id.  605. 

The  principal  case  was  cited  in  Drum  v.  Painter,  27  Pa.  St.  149,  to 
the  point  that  a  conyeyance  of  land  made  with  the  intent  to  hinder,  delay, 
and  defraud  creditors  is  good  against  every  interest  except  that  intended  to 
be  hindered,  deUyed,  or  defrauded.  Neither  the  grantor  nor  his  heirs  or 
devisees  can  gainsay  the  deed.  Where  a  creditor  seeks  to  recover  the  estate 
from  a  fraudulent  grantee,  he  may  levy  upon  and  sell  it,  if  his  judgment  is 
against  the  personal  representative,  without  ^notice  to  the  widow  and  heirs, 
for  they  are  strangers  to  the  contest.  And  in  Soles  v.  Hickman,  29  Id.  346, 
it  was  cited  to  the  point  that  if  the  ancestor  parted  with  his  title  in  fraud  of 
creditors,  his  heirs  cannot  inherit;  and  on  a  remedy  sought  against  it,  they 
are  not  entitled  to  notice. 
Am.  Dec  Vol.  LXYU— 36 
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Albright  v.  Lapp. 

(2G  PEXN8TLVANIA  STATX,  99.] 

Justices  of  Peace  Derive  All  their  Judicial  Powers  from  Leqisla<- 

•I'los,    They  exercise  no  commoD-law  powers. 
Justice  of  Peace,  in   Pennsylvania,  has  No  Power  to  Summarily 

Punish  Person  for  Contempt  committed  before  him. 
Remedy  of  Jusiice  of  Peace  for  Contempt  Committed  in  his  Prf^ 

ence  is  to  bind  the  contumacious  party  over  to  answer  at  court,  and  to 

be  of  good  behavior  meanwhile. 

Trespass  vi  et  armis  by  Ralph  Lapp  against  Henry  Albright, 
a  justice  of  the  peace.  Lapp  was  committed  to  jail  for  con- 
tempt in  using  alleged  insulting  and  contemptuous  language 
during  some  proceedings  before  the  justice.  Plaintiff  on  the 
trial  proved  the  imprisonment,  and  gave  in  evidence  the  v^arrant 
of  commitment  charging  him  with  abusive  language,  etc.  He 
then  offered  to  prove  the  conversation,  and  all  matters  that  took 
place,  for  the  purpose  of  showing  that  no  contempt  was  com- 
mitted. This  was  admitted  by  the  court  under  defendant's 
exception.  The  court  charged  that  a  justice  of  the  peace  had 
no  power  to-commit  for  contempt.  Plaintiff  got  a  verdict  for 
fifty  dollars,  and  defendant  removed  the  record  by  writ  of  error, 
in  which  the  admission  of  the  evidence  above  stated  was  ob- 
jected to. 

Lear,  for  the  plaintiff^in  error. 
Dubois,  for  the  defendant  in  error. 

By  Court,  Woodward,  J.  In  England,  where  the  office  of 
justice  of  the  peace  is  invested  with  more  dignity  and  a  larger 
jurisdiction  than  with  us,  the  power  of  punishing  contempts  by 
attachment  and  summary  conviction  seems  not  to  belong  to  it. 
Even  the  sessions,  which  is  a  court  of  record,  held  by  two  or 
more  justices,  one  of  whom  must  be  of  the  quorum,  has  not 
power  to  punish  disobedience  of  an  order  of  court  by  attach* 
ment:  King  v.  BarlleU,  2  Sess.  Cas.  291. 

Blackstone,  in  his  commentaries,  limits  this  power  to  what  he 
styles  the  ''  superior  courts  of  justice,"  and  thinks  it  was  de- 
rived to  them  through  the  medium  of  courts  of  equity,  the  whole 
of  whose  proceedings  were,  till  the  introduction  of  sequestrations, 
in  the  nature  of  procesaof  contempt  acting  only  in  personam,  and 
not  in  rem. 

In  Pennsylvania  there  has  been  no  legislative  grant  of  this 
power  to  Justices  of  the  peace.    The  act  of  June  16, 1836,  like  that 
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which  preceded  it,  relates  altogether  to  the  "  courts  of  the  com- 
monweallh ; "  and  that  this  expression  includes  onhr  the  higher 
courts,  which  are  in  erery  sense  courts  of  record,  and  which  ex- 
ercise a  common-law  or  equity  jurisdiction,  is  apparent  from  the 
specifications  of  the  statute.  Thus  the  disobedience  of  "  officers 
of  such  courts,"  and  of  "  jurors,"  and  contempts  in  **  open  court,** 
are  punishable,  but  none  of  these  specifications  belong  to  a  jus- 
tice's court,  for  in  that  there  are  neither  officers  nor  jurors,  nor 
any  ceremony  which  makes  it  in  the  sense  of  the  statute  an 
"  open  court."  And  this  statute  is  restrictiTe.  The  legislature 
intended  to  define,  with  all  possible  precision,  the  cases  in  which 
these  higher  courts  might  exercise  the  power,  and  to  restrain  its 
exercise  in  all  other  cases.  If  they  had  intended  to  give  it  to 
justices  of  the  peace,  they  would  have  said  so,  and  would  have 
limited  it  as  they  did  in  conferring  it  upon  arbitrators. 

It  is,  moreover,  to  be  considered  that  justices  derive  all  their 
judicial  powers  from  legislation.  They  exercise  no  common-law 
powers.  In  virtue  of  their  commissions,  they  are,  as  at  their 
first  institution,  conservators  of  the  public  peace,  but  their  ju- 
dicial functions  are  such  and  only  such  as  the  legislature  have 
made  them,  and  no  act  has  conferred  the  power  of  punishing 
contempts. 

In  McKinney's  Justice,  p.  116,  it  is  said  the  nature  of  the  office 
implies  the  power.  There  would  be  great  force  in  this  observa- 
tion if  the  law  afforded  no  other  means  of  protecting  a  justice 
from  insult  and  violence  while  performing  his  judicial  duties, 
but  it  does.  In  Brooker  v.  Commonwealth^  12  Serg.  &  R.  175,  it 
was  decided  by  this  court  that  indictment  would  lie  for  a  con- 
tempt of  a  justice  of  the  peace,  which,,  though  short  of  a  breach 
of  the  peace,  amounted  to  an  obstruction  of  his  office,  and  it  was 
suggested  by  Judge  Gibson  that  the  power  to  hold  the  offender 
to  bail  to  answer  upon  indictment,  and  to  be  of  good  behavior 
meanwhile,  and  to  commit  him  in  default  of  bail,  rendered  it  un- 
necessary to  the  administration  of  justice,  that  a  justice  of  the 
peace  should  exercise  the  high  power  of  punishing  by  attachment, 
which  in  the  hands  of  many  magistrates  might  become  a  pubhc 
grievance.  Similar  views  were  expressed  by  Judge  Hallowell, 
in  FiUer  v.  Probasco,  2  Browne,  142. 

For  more  than  a  hundred  and  fifty  years  these  remedies  have 
proved  adequate  for  the  protection  of  this  important  branch  of 
our  judicial  system,  and  if  the  power  to  punish  contempts  sum- 
marily (which  like  all  irresponsible  power  is  exceedingly  liable  to 
abuse)  is  now  to  be  added,  it  must  be  done  by  legislation.     Such 
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.\  power,  wherever  claimed  and  exercised,  needs  a  firmer  basis 
to  stand  o^  than  a  judicial  implication.  If  the  higher  courts 
have  derived  it  from  courts  of  equity,  the  legislature  have  defined 
and  limited  it;  and  if  the  legislature  have  not  defined  and  lim- 
ited it  in  the  hands  of  justices  of  the  peace,  it  is  because  they 
have  not  derived  it  from  courts  of  equity  or  any  other 
source. 

We  are  of  opinion,  therefore,  that  the  court  were  wrong  in 
deciding  that  the  justice  had  jurisdiction  to  commit  for  con- 
tempt, but  they  canceled  the  error  by  admitting  in  evidence  the 
circumstances  out  of  which  the  alleged  contempt  grew.  These 
were  necessary  to  enable  the  jury  to  assess  damages  discreetly, 
and  they  were  admissible  because-the  justice  had  not  jurisdic- 
tion to  punish  for  contempt. 

The  only  error  in  the  record  having  been  thus  remedied,  the 
judgment  is  affirmed. 

Jurisdiction  and  Powebs  of  Justices  of  Peacr  are  Derived  from 
Statutory  Provisions:  Martin  v.  FcUes,  36  Am.  Dec  693. 

Jurisdiction  of  Justice  of  Peace  must  be  Affirmatively  Shown; 
nothing  is  presumed  in  favor  of  such  jurisdiction:  Spear  v.  Carter,  48  Am. 
Dec.  088;  Piper  v.  Pearson,  61  Id.  438. 

Justice  of  Peace  is  Liable  as  Trespasser,  if  he  goes  beyond  his  juris« 
diction:  Adkina  v.  Brewer,  15  Am.  Dec.  264;  KeUy  v.  Pemhert,  18  Id.  643; 
Clarke  v.  May,  61  Id.  470,  and  note  473;  and  see  KeUy  v.  Bemis,  64  Id.  50, 
and  extended  note-51,  on  liability  for  acts  done  under  unconstitutional  statute. 

Commitment  of  "Witness  for  CJontempt  by  Justice  in  cause  of  which 
he  has  no  jurisdiction  is  unauthorized  and  void,  and  renders  him  liable  in 
damages:  Piper  v.  Pearson,  61  Am.  Dec.  438,  and  note  to  same  442. 


Carson  v.  Godlet. 

[26  Penvstltania  State,  111.^ 

Gross  Neglect  in  Constructing  and  Renting  Insecure  Building  Ren- 
ders Owner  Liable  to  a  party  whose  goods  are  injured  by  its  fall, 
if  there  is  no  negligence  on  the  part  either  of  tenants  or  of  the  party 
storing  the  goods. 

One  Who  Builds  and  Leases  Houses  is  Bound  by  Legal  Duty  to  Con- 
struct Them  in  Proper  Manner  and  with  good  materials  and  compe- 
tent workmen,  and  neither  good  faith  nor  even  the  best  faith  will  relieve 
him  from  liability  for  injuries  resulting  from  failure  to  do  so. 

Maxim,  Sic  Utere  Tuo  ut  Axienum  non  Ljedas,  is  not  Limited  to  Common 
Nuisances.  It  has  a  much  more  extensive  application,  and  under  it  one 
cannot  escape  liability  where  he  knowingly  leases  a  building  to  be  so 
used  as  to  hart  another  or  his  property. 
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Evidence  of  Fall  of  Otheb  Stores  Built  by  Defendawt  in  the  same 
row  is  competent  to  show  that  the  owner  had  notice  of  the  insufficiency 
and  unsafety  of  a  store  similarly  constructed;  but  is  not  competent  to  es- 
tablish his  reputation  or  that  of  his  mechanics  as  builders. 

Case.  Godley  built  a  storehouse  five  stories  high,  of  granite 
and  brick,  in  Philadelphia,  superintending  its  erection  himself; 
and  when  complete,  he  leased  it  to  the  United  States  govern- 
ment, knowing  it  was  to  be  used  for  stooge  of  heavy  goods. 
Iron  and  hardware  were  put  on  the  lower  floor.  While  work- 
men were  engaged  in  storing  sugar  on  the  second  floor  the  build- 
ing fell,  destroying  a  large  quantity  of  sugar  belonging  to  plain- 
tiffs, who  seek  to  recover  its  value  in  this  action.  The  jury  found 
a  verdict  for  plointiffs,  and  defendant  appealed  The  other  facts 
and  points  made  and  relied  upon  in  prosecuting  the  appeal  suf- 
ficiently appear  in  the  opinion. 

H,  J,  Williams  and  C.  E,  Lex^  for  the  plaintiff  in  error. 

J.  Fallon  and  Serrill,  contra^ 

By  Court,  Woodward,  J.  In  the  case  of  Oodley  v.  Eagerly, 
20  Pa.  St.  387  [59  Am.  Dec.  731],  we  held  the  present  defendant 
responsible  for  an  injury  occurring  at  the  same  time  and  result- 
ing from  the  same  causes  as  that  of  which  the  plaintiffs  in  this 
action  complain.  It  was  shown  in  that  case,  as  in  this,  that 
Mr.  Godley  had  rented  his  building  in  Granite  street  to  the 
government  of  the  United  States  for  a  public  warehouse,  and 
that  the  agents  of  the  government  were  engaged  in  storing  sugar 
when  it  fell  down,  killing  two  men,  breaking  the  arm  of  Hagerty, 
and  damaging  the  goods  of  the  present  plaintiffs.  In  two  par- 
ticulars only  this  case  differs  from  Hagerty's.  The  plaintiffs  here 
were  importing  merchants,  and  the  injury  was  to  their  goods. 
Hagerty  was  a  common  laborer  in  the  service  of  the  government, 
and  his  injury  was  personal.  But  these  diversities  make  no 
difference  in  the  principles  of  law  applicable  to  the  two  cases. 
If,  as  was  urged  in  the  argument,  the  government  was  bound 
to  provide  safe  storage  for  the  plaintiffs'  goods  whilst  they  were 
held  in  bond,  it  was  equally  due  to  Hagerty  that  he  should  not 
be  set  to  work  in  an  unsafe  storehouse,  to  the  peril  of  life  and 
limb.  If,  therefore,  the  present  plaintiffs,  by  reason  of  their 
relations  to  the  government,  were  entitled  to  seek  redress  in 
that  quarter,  so  was  Hagerty.  As  the  employee  of  the  govern- 
ment, his  relations  were  quite  as  direct  and  intimate  vrith  the 
public  authorities — ^his  privity  quite  as  close — as  any  which  the 
plaintiffs  sustained,  whilst  the  chamcter  of  his  injury  gave  him 
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a  superior  rigbt  to  compensation.  Nor  did  we  decide  that  the 
government  was  not  liable  to  Hagerty.  We  decided  only  that 
Godley  was.  Counsel  do  not,  therefore,  distinguish  this  case 
from  Hagerty's  when  they  prove  that  these  plaintiffs  might 
have  sought  redress  from  the  government.  Let  it  be  granted 
that  they  might,  does  it  follow  that  Godley  is  not  liable  to  them  ? 
By  no  means.  An  injured  party  is  often  entitled  to  redress 
against  more  than  one  wrong-doer,  and  it  is  never  an  objection 
to  his  action  that  he  has  passed  by  the  intermediate  agents  of 
the  mischief,  and  charged  the  responsibility  home  upon  the 
author  of  the  evil. 

This  case,  then,  incapable  of  being  distinguished  in  prin- 
ciple from  Hagerty's,  ought  to  be  considered  as  ruled  by  it. 
All  the  material  facts  were  identical  in  the  two  cases.  Judge 
Bell,  not  more  distinguished  for  his  learning  than  for  the  care 
and  ability  with  which  he  tried  causes  at  nisi  prius,  stated  the 
principles  on  which  the  former  case  rested; 'and  his  judgment, 
after  a  severe  professional  criticism,  and  full  consideration  in 
this  court,  received  our  deliberate  and  unanimous  sanction. 
And  in  the  three  years  that  have  elapsed  since  that  decision  was 
pronounced  we  have  seen  no  occasion  to  question  its  principles, 
but  experience  and  observation  have  tended  rather  to  confirm 
them.  Such  is  the  eagerness  of  capitalists  for  large  rewards, 
that  when  they  undertake  to  build  for  the  profits  of  rents,  the 
temptation  is  strong  to  cheapen  and  slight  the  work.  The  safety 
of  life  and  property  is  lost  sight  of  in  the  dazzling  prospect 
of  a  large  rent  from  a  small  outlay.  Foundations  are  put  down 
and  walls  run  up  in  such  haste,  and  with  such  materials,  as  to 
be  wholly  inadequate  for  the  purposes  designed;  the  defects  all 
the  more  pernicious  and  unpardonable  because  concealed;  and 
now  and  then  the  community  are  appalled  by  some  shocking 
catastrophe  involving  loss  of  lives  and  limbs  and  property.  The 
cupidity  which  is  at  the  bottom  of  the  mischief,  true  to  nothing 
but  its  own  instinct,  will  of  course  seek  to  charge  the  conse- 
quences of  its  folly  on  the  tenant,  as  if  because  he  was  deceived 
the  original  guilt  was  canceled.  Where  the  tenant  has  been  guilty 
of  negligent  or  improper  use  of  the  building,  he  is  undoubtedly 
liable  to  parties  injured  by  its  fall,  and  even  where  there  has 
been  no  negligence  on  his  part,  we  do  not  say  he  is  exempt,  for 
that  case  has  not  yet  occurred;  but  where,  as  in  the  case  before 
us,  it  is  found,  on  abundant  proof,  there  was  no  negligence, 
either  in  the  tenants  or  the  plaintiff,  it  is  a  salutary  rule  of  law 
that  holds  the  owner  answerable  for  his  gross  neglect  in  con- 
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Btructing  and  renting  an  insecure  building.  "We  Lave  no 
thoughts  of  relaxing  or  qualifying  a  rule  so  obviously  just  and 
politic;  but  if  we  had,  we  would  hardly  do  it  in  a  case  involving 
the  very  same  circumstances  to  which  we  so  recently  applied  it. 

It  may  be  proper,  however,  on  account  of  the  vehemence  with 
which  the  rule  is  assailed,  to  examine  its  foundations  a  little 
more  minutely  than  was  done  in  the  former  case,  to  see  if  it  be 
not  well  grounded  in  accepted  principles  and  authorities  of  law. 

The  lease,  in  this  case,  contained  no  express  covenant  or  con- 
dition that  the  building  was  of  any  particular  capacity  or  quality, 
and  none  is  to  be  implied.  The  government  took  it  for  what  is 
called  in  the  lease  a  *  *  five-story  store,"  and  the  only  covenant 
which  is  to  be  implied  is  that  for  quiet  enjoyment.  There  was 
a  while  that  the  English  courts  acted  on  the  principle  that  it 
was  an  implied  condition  of  every  lease  that  the  property  was 
reasonably  fit  for  the  purpose  for  which  it  was  let;  as,  that  a 
dwelling-house  was  in  such  decent  repair  as  to  be  fit  for  habita- 
tion: Salisbury  v.  Marshal,  4  Car.  &  P.  65,  19  Eng.  Com.  L.  409; 
that  its  walls  were  safe:  Edwards  v.  Etherington,  By.  &  M.  2G8, 
21  Eng.  Com.  L.  435;  that  the  premises  should  not  become  un- 
tenantable by  the  bursting  of  a  privy:  Cowie  v.  Goodwin,  9  Car. 
&  P.  378,  38  Eng.  Com.  L.  162;  that  the  house^was  not  infested 
with  bugs:  Smith  v.  3Iarrable,  11  Mee.  &  W.  5;  but  they  have 
receded  from  all  this,  and  hold  now  that  in  a  demise  of  land 
there  is  no  implied  obligation  on  the  part  of  the  lessor  that  it 
shall  be  fit  for  the  purpose  for  which  it  was  taken :  Sutton  v. 
Temple,  12  Id.  52;  nor  in  the  lease  of  a  house,  that  it  was  at  the 
time  of  the  demise,  or  should  be  at  the  commencement  of  the 
tenn,  in  a  reasonably  fit  state  and  condition  for  habitation. 

In  the  case  of  Arden  v.  Putten,  10  Id.  321,  the  house  became 
uninhabitable,  and  utterly  useless  to  the  tenant  by  reason  of 
original  defects  in  the  foundations;  and  it  was  held  that  the  ten- 
ant could  not,  in  consequence  thereof,  throw  up  the  house  and 
refuse  to  pay  rent.  **  The  tenant  ought,"  said  Baron  Alderson, 
'*  to  examine  the  house  before  he  takes  it."  If  the  present  ac- 
tion rested  on  the  ground  of  contract,  express  or  implied,  it 
could  not  be  sustained.  Counsel  argued  with  great  propriety 
that  if  an  implied  warranty  of  the  quality  of  a  house  could  be 
deduced  from  a  lease  of  it  for  a  term,  it  would  arise,  likewise, 
from  a  conveyance  of  the  fee,  and  run  with  the  land,  which 
would  restrain  alienation.  Some  torts  result  from  contracts; 
but  that  for  which  this  action  was  brought  has  no  such  founda- 
tion.    Its  root  is  in  the  malfeasance  of  the  defendant — in  the 
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misuse  of  that  which  is  his  own — not  in  the  breach  of  any 
condition,  express  or  implied.  It  is  apparent,  therefore,  that 
the  English  cases  adverted  to,  all  of  which  proceed  on  contract, 
do  not  touch  the  ground  assumed  in  Godley  v.  Eagerty,  supra, 
and  the  present. 

The  underlying  principle  of  this  case  is  found  in  that  great 
maxim  of  the  common  law,  Sic  utere  tuo  ut  alienum  non  Icedas. 
This  is  a  principle  of  universal  obligation,  and  it  attended  Mr. 
Godley  when  he  undertook  to  cover  his  lot  in  Granite  street 
with  storehouses  for  the  use  of  tenants.  The  application  of  this 
principle  is  illustrated  by  innumerable  cases  in  the  books.  Set- 
ting aside  all  those  that  relate  to  mere  personal  rights  and 
chattel  interests,  I  select  a  few  to  show  how  it  applies  to  an 
owner  of  real  estate.  And  here  again  is  a  large  class  of  cases 
such  as  grow  out  of  obstructions  of  private  ways,  diversions  of 
watercourses,  and  common  nuisances,  that  may  be  omitted. 
But  there  is  a  class  of  cases  in  which  the  owner  of  real  estate 
has  been  held  liable  in  damages  for  that  which  it  was  perfectly 
lawful  for  him  to  do  on  his  own  premises,  but  which,  done  with- 
out that  skill  and  prudence  which  he  was  bound  to  employ,  has 
worked  injury  to  another.  Thus  in  Vaughn  v.  Menlove,  7  Car. 
k  P.  525,  32  Eng.  Com.  L.  613,  the  plaintiff  brought  case  to 
recover  damages  for  the  loss  of  two  cottages  burned  down  by 
the  spontaneous  combustion  of  defendant's  hay-rick,  defectively 
erected  on  his  own  land.  Patteson,  J.,  directed  the  jury  to  in- 
quire whether  defendant  had  acted  as  a  man  of  ordinary  skill  and 
prudence  would  have  acted,  or  whether,  through  negligence^and 
carelessness,  the  plaintiff's  property  had  been  consumed.  It 
was  not  enough,  he  said,  that  the  defendant  acted  bona  fide 
according  to  the  best  of  his  own  individual  judgment — a  doc- 
trine which  the  whole  court  said,  in  affirming  the  judgment, 
would  utterly  preclude  any  certain  and  intelligible  rule  on  the 
subject. 

In  exact  agreement  with  this  case,  Tudge  Knox,  on  the  trial 
of  the  case  under  consideration,  first  directed  the  attention  of 
the  jury  to  the  question  whether  the  defendant  caused  his  build- 
ing to  be  constructed  in  a  proper  manner,  and  with  good  mate- 
rials, and  by  competent  workmen.  These  things  it  was  most 
clearly  his  duty  to  do  as  a  man  of  ordinary  prudence,  and  these 
things  the  jurj'  have  found  he  did  not  do.  No  matter  how  sin- 
cere the  self-confidence  that  prompted  him  to  superintend  the 
work  himself  and  save  the  expense  of  a  master-builder,  and  to 
use  imperfect  and  unfit  materials,  the  bona  fides ,  even  optima 
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Jides,  could  not  relieve  him  from  the  clear  legal  duty  that  was 
on  him  to  act  in  a ''  proper  manner  and  with  good  materials-and 
competent  workmen." 

But  to  proceed  with  the  authorities:  TubervU  v.  Stamp,  1  Salk. 
13,  S.  C,  sub  nom,  TurberviUe  v.  Stamps,  Ld.  Kajm.  264,  was 
an  action  on  the  case  for  negligently  keeping  fire  by  the  defend- 
ant in  clauso  suo,  whereby  a  neighbor's  com  was  burned.  After 
verdict  for  the  plaintiff,  it  was  objected  that,  by  the  custom  of 
the  realm,  liability  for  fires  extended  only  to  those  in  the  house 
or  curtilage  which  were  under  the  power  of  the  owner;  but,  said 
the  court,  the  fire  in  his  field  is  his  fire  as  well  as  that  in  his 
house;  he  made  it,  and  he  must  see  it  does  no  harm,  and  answer 
the  damage  if  it  does.  To  the  same  effect  is  the  case  of  Barnard 
V.  Poor,  21  Pick.  378,  which  was  a  recovery  also  for  damage 
from  fire  kindled  on  the  defendant's  own  land. 

In  Eussell  v.  Prior,  1  Serg.  &  R.  460,  a  tenant  for  years  erected 
a  wall  which  darkened  the  ancient  windows  of  a  neighbor,  and 
then  made  an  under-lease  to  J.  S.  The  party  injured  brought  suit 
for  the  nuisance,  and  recovered  damages,  and  then  brought  a  suit 
for  the  continuance.  Both  actions  were  against  the  first  tenant, 
the  lessor  in  the  last  lease,  and  the  question  was  whether,  after 
recovery  for  the  erection,  an  action  would  lie  against  him  for  the 
continuance  after  he  had  leased  to  another — et  per  cur,  ' '  It  lies, 
for  he  transferred  it  with  the  original  wrong,  and  his  demise 
affirming  the  continuance  of  it;  he  hath  also  rent  as  a  considera- 
tion for  the  continuance,  and  therefore  ought  to  answer  the 
damage  it  occasions." 

That  a  party  for  whose  benefit  work  has  been  negligently  done 
is  answerable  for  consequences,  was  strikingly  illustrated  in  the 
case  of  Bush  v.  Steinman,  1  Bos.  &  Pul.  404.  The  defendant  had 
purchased  a  dilapidated  house  by  the  wayside,  which  he  had  never 
occupied.  He  contracted  with  the  surveyor  of  buildings  to  re- 
pair it.  The  surveyor  contracted  with  a  carpenter  to  do  the 
whole  labor,  and  to  furnish  all  materials.  The  carpenter  em- 
ployed a  brick-layer  under  him,  and  he  again  contracted  for  a 
quantity  of  lime  with  a  lime-burner,  by  whose  servant  the  lime 
was  deposited  in  the  road  in  front  of  the  defendant's  house. 
The  plaintiff  and  his  wife,  passing  in  a  chaise,  were  upset  and 
injured  by  reason  of  the  lime  in  the  highway.  On  great  con- 
sideration, the  defendant  was  held  liable,  not  on  the  ground  that 
the  relation  of  master  and  servant  existed  between  him  and  all 
of  the  employees,  but  because  he  was  the  owner  of  the  premises 
for  whose  benefit  the  nuisance  was  created,  and  having  suffered 
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it  to  remain  in  front  of  liis  building,  and  between  it  and  the 
middle  of  the  highway  to  which  his  premises  presumptively  ex- 
tended, he  was  answerable  for  it. 

So  in  Randleson  v.  Murray,  8  Ad.  &  El.  109,  35  Eng.  Com. 
L.  342,  a  warehouseman  at  Liverpool  employed  a  master-porter 
to  remove  barrels  from  his  warehouse.  The  master-porter  em- 
ployed his  own  men  and  tackle,  and  ♦Jirough  the  negligence  of 
the  men  the  tackle  failed,  and  a  ban-el  fell  and  injured  the 
plaintiff:  held,  that  the  warehouseman  was  liable  incase  for  the 
injury. 

In  Stone  v.  Cartiorighi,  6  T.  R.  411,  Lord  Kenyon,  in  ruling 
that  a  mere  steward  of  an  owner  of  real  estate  is  not  responsible 
for  the  acts  of  the  men  employed  by  him  for  the  owner,  said: 
"In  all  these  cases, I  have-ever tmderstood  that  the  action  must 
either  be  brought  against  the  hand  committing  the  injury,  or 
against  the  owner  for  whom  the  act  was  done." 

In  the  case  of  Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  433, 
we  have  the  principle  distinctly  asserted  and  indicated  very 
much  at  large  that  the  owner  of  real  estate  is  responsible  for 
the  negligence  of  those  appointed  by  public  authority  to  make 
erections  on  it  for  the  owner's  benefit.  The  city  of  New  York 
owned  the  Croton  dam,  which  had  been  erected  to  supply  the 
city  with  water.  An  unusually  high  flood  in  the  river  swept 
the  dam  away,  to  the  injury  cf  the  plaintiff,  a  riparian  owner 
below.  He  sued  the  city,  and  showed  that  the  dam  had  been 
defectively  constructed.  The  answer  was  that  the  dam  had  been 
erected  under  the  supervision  of  and  by  the  water  commission- 
ers, who  were  public  officers  appointed  by  the  governor  and 
senate,  and  over  whom  the  city  had  no  control;  but  on  the 
ground  that  they  acted  at  the  instance  and  for  the  benefit  of 
the  corporation,  the  city  was  held  liable.  In  Spencer  v.  Camp- 
bell, 9  Watts  &  S.  32,  this  court  held  the  owners  of  a  steam 
gristi-mill  liable  for  a  customer's  horse  killed  by  the  bursting  of 
a  boiler. 

Authorities  and  analogies  might  be  multiplied,  but  these  are 
sufficient  to  show  that  when  we  apply  the  principle,  sic  utere  tuo, 
etc. ,  to  this  defendant,  in  the  circumstances  of  his  case,  we  in- 
augui-ate  no  novelty. 

He  knew,  for  he  had  been  expressly  told,  that  if  he  leased  his 
storehouse  to  the  government  it  would  be  used  for  heavy 
storage.  He  leased  to  the  government  without  any  stipulations 
against  heavy  storage.  The  learned  judge  was  in  no  error, 
then,  in  saying,  not  by  way  of  construing  the  le^ise,  but  as  a 
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matter  of  fact,  that  if  the  evidence  was  believed,  the  building 
was  leased  for  heavy  storage,  and  the  conclusion  of  law  was  a 
necessary  one,  that  it  might  legally  be  used  as  such.  But  be- 
fore it  was  heavily  stored,  it  fell  down  through  inherent  defects. 
Had  it  fallen  before  it  was  used  at  all — had  the  superstructure 
been  so  defective  as  to  be  unable  to  sustain  itself — it  would 
have  been  indictable  as  a  common  nuisance,  and  nobody  doubts 
that  the  owner,  at  whose  instance  it  was  erected,  would  have 
been  answerable  to  individuals  for  the  damage  occasioned;  but 
the  wrong  consisted,  not  in  erecting  walls  incapable  of  standing 
alone,  but  in  building  and  renting  the  store  for  a  specific  pur- 
pose for  which  it  was  unfit  and  unsafe.  In  itself  it  may  not 
have  been  a  common  nuisance,  but  the  maxim.  Sic  ulere,  etc. ,  is 
not  limited  to  common  nuisances.  The  cases  cited,  and  many 
more  that  might  be  cited,  show  that  it  has  a  much  more  ex- 
tensive application,  for  in  all  civil  acts  the  law  does  not  so 
much  regard  the  intent  of  the  actor  as  the  loss  and  damage^  of 
the  party  suffering.  In  trespass  qxiare  clausum  f regit,  the  de- 
fendant pleaded  that  he  had  land  adjoining  the  plaintiff's  close, 
and  upon  it  a  hedge  of  thorns;  that  he  cut  the  thorns,  and  that 
they,  ipso  invito y  fell  upon  the  plaintiff's  land,  and  the  defend- 
ant took  them  off  as  soon  as  he  could.  On  demurrer,  judg- 
ment was  given  for  the  plaintiff,  on  the  ground  that  though 
a  man  may  do  a  lawful  thing,  yet  if  any  damage  thereby  befalls 
another,  he  shall  be  answerable  if  he  could  have  avoided  it: 
Broom's  Legal  Maxims,  161.  Be  it,  then,  that  the  store  was  a 
lawful  structure,  the  defendant  so  used  it  as  to  hurt  the  plain- 
tiff in  his  property,  and  this  was  to  violate  a  fundamental 
maxim  of  the  law.  With  his  eyes  wide  open  to  the  fact  that  the 
government  would  use  his  storehouse  for  heavy  storage,  he  let 
them  have  it,  knowing  that  it  was  unfit  for  such  use,  and  he 
inserted  no  word  of  caution  or  restraint  in  the  lease.  As  was 
said  in  Hagerty*s  case,  "if,  after  the  building  was  finished,  he 
knew  there  were  defects  in  it  which  unfitted  it  for  the  desig- 
nated purpose,  he  should  have  stipulated  in  the  lease  against 
its  being  used  for  heavy  storage.  He  omitted  his  duty  in  both 
respects — he  did  not  build  a  strong  storehouse,  and  he  did  not 
forbid  heavy  storage."  Tempted  by  a  large  rent,  he  permitted 
his  building  to  be  subjected  to  burdens  too  heavy  for  it  to  bear, 
though  lighter  than  the  tenant  had  the  right  to  impose,  and 
herein  is  the  ground  of  his  liability.  We  go  not  one  inch 
beyond  the  case  before  us.  We  say  not  that  he  would  be  liable 
if  he  had  sold  the  building,  and  parted  with  all  control  over  it; 
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or  if  Tie  had  employed  master-builders,  and  the  best  of  materials; 
or  if  he  had  stipulated  for  a  use  proportioned  to  its  strength; 
but  we  pronounce  him  liable  in  the  precise  circumstances  of  the 
case.  It  is  not  our  office  to  decide  possible  and  hypothetical, 
but  actual,  cases — such  as  are  made  to  hand.  And  taking  this 
case  just  as  it  is  presented  in  the  record,  we  conceive  there  is  a 
clear  legal  liability,  which  considerations  of  public  policy  and 
private  right  demand  should  be  enforced  against  the  defend- 
ant. 

Tlie  answers  of  the  court  to  the  several  points  submitted  on 
the  part  of  the  defendant  were  quite  as  favorable  as,  in  view  of 
the  general  principles  we  have  discussed,  he  had  any  right  to 
expect. 

If  the  evidence  of  the  fall  of  other  stores  built  by  the  defend- 
ant in  the  same  row  had  been  offered  to  establish  his  reputa- 
tion, or  that  of  his  m.echanics  as  builders,  it  would  have  been 
incompetent,  on  the  principle  of  Waugh  v.  Shunk,  20  Pa.  St.  130; 
but  offered,  as  it  was,  to  bring  home  notice  to  him  of  the  insuf- 
ficiency and  unsafety  of  the  kind  of  building  he  was  about  to 
erect,  it  was  competent  proof.  It  took  away  all  pretense  of 
mistake,  and  showed  a  reckless  perseverance  in  wrong-doing, 
which,  if  the  law  cannot  prevent,  it  will  punish. 

There  is  nothing  in  the  other  bills  of  exception  to  evidence 
that  merits  discussion. 

The  judgment  is  affirmed. 

Black,  J.,  dissented. 

Onr  should  so  Use  his  Own  Pbofertt  as  not  to  injure  the  property  of 
another.  But  it  is  only  when  one  deviates,  either  hy  intention  or  neglect, 
from  the  ordinary  use  of  his  property  that  he  is  liable  for  an  injury  done 
thereby  to  another:  Ihirham  v.  MuMdman,  18  Am.  Dec.  133. 

Xegliqence  in  Constructino  BiTiLDiNOS:  OodUy  v.  Hagnty,  69  Am. 
Dec.  731,  showing  the  skill  and  diligence  to  be  used  in  the  erection  of  build- 
ings; the  liability  to  one  injured  from  insufficient  construction;  and  what  one 
injured  by  fall  of  building  negligently  constructed  may  show,  in  a  suit  for 
damages  against  the  owner.  See  note  to  same  733,  on  liability  of  owners  of 
premises  defectively  constructed  or  out  of  repair  for  injuries  resulting  there- 
from, fully  discussing  the  subject. 

CiTA'noNS  OF  Principal  Case.— It  is  well  settled  that  there  is  no  implied 
warranty  that  the  premises  are  fit  for  the  purposes  for  which  they  are  rented: 
Jladeit  V.  Powell^  30  Pa.  St.  298.  No  warranty  is  implied  that  property 
demised  is  fit  for  the  purposes  for  which  it  is  demised:  Harlan^,  Lehigh 
Coal  iL  Nav,  Co.y  35  Id.  292.  Where  plaintiff  compkins  of  the  original 
wrong,  the  secondary  or  consequential  wrong  is  no  answer  to  his  complaint: 
Jiunch  V.  IJoydf  31  Id.  367.  "If  I  employ  a  well-known  and  reputable 
machinist  to  construct  a  steam-engine,  and  it  blows  up  from  bad  materials 
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or  unskillful  work,  I  am  not  responsible  for  any  injury  which  may  result, 
whether  to  my  own  servant  or  to  a  third  person.  The  rule  is  different  if  the 
machine  is  made  according  to  my  own  plan,  or  if  I  interfere  and  give  direc- 
tions as  to  the  manner  of  its  construction.  The  machinist  then  becomes  my 
servant,  and  respondeat  superior  is  the  rule: "  Ardesco  OH  Co.  v.  GUson,  G3 
Id.  151.  It  was  cited  in  Pittsburgh,  P,  W,  <t  C.  Wy  Co.  v.  Gilleland,  56  Id. 
451,  to  illustrate  the  growth  of  the  doctrine  that  while  the  citizen  must  often 
suffer  for  the  public  good,  his  suffering  is  not  to  be  aggravated  by  unskillful- 
ness  and  carelessness* 


Paul  v.  Caever. 

(26  PXNKSTLYANLl  StAT£,  223.] 
PEESXrMPnON  13  THAT  OWNEBS  OF  LaKD  OK  EaOH  SiDB  OF  StBEET,  ROAl>,  OB 

Highway  Go  to  Centxr  of  such  boundary,  and  they  have  the  exclusive 
right  to  the  soil,  subject  to  the  right  of  passage  in  the  public. 

Conveyance  of  Land  Bounded  by  Public  Stkeet,  Ditch,  Fresh-water 
River,  or  Highway  Passes  Title  to  Center  of  such  boundary;  as  it 
is  regarded  as  a  single  line,  and  the  thread  of  such  boundary  is  the  monu- 
ment or  abuttal.     Monuments  control  measurements. 

It  will  never  be  Presumed  that  Grantor,  after  parting  with  all  his 
right  and  title  to  the  adjoining  land,  intended  to  withhold  his  interest  in 
a  street,  road,  or  highway,  to  the  center  of  it. 

Grantee's  Title  cannot  be  Limited  to  Edge  of  Public  Street,  Ditch, 
Highway,  or  Fresh-water  River,  unless  there  is  an  express  exception 
in  the  deed  to  that  effect,  or  some  clear  and  unequivocal  declaration,  or 
certain  and  immemorial  usage. 

Although  Measurement  of  Distance  Set  Forth  in  Conveyance  Brings 
Link  only  to  Side  of  the  street  or  highway,  this  is  not  sufficient  to 
control  the  rule  of  law  which  carries  the  title  to  the  center  of  such  street 
or  highway. 

Ejectment  by  Carver  against  Paul  to  recover  a  certain  strip  or 
piece  of  ground,  being  a  portion  of  the  northern  part  of  Tid- 
marsh  street,  between  Twelfth  and  Thirteenth,  as  formerly  laid 
out,  in  Philadelphia.  The  part  of  the  street  in  dispute  was 
opened  by  public  authority  in  1827,  but  under  Legislative  enact- 
ment the  course  of  the  street  was  changed  in  1835,  and  in  1850 
an  act  was  passed  vacating  the  part  of  the  street  in  dispute.  In 
1836  Mrs.  Brinton  conveyed  the  premises  bounding  on  Tidmarsh 
street,  between  Twelfth  and  Thirteenth,  to  William  Perry,  the 
deed  calling  for  the  northern  side  of  the  street.  Perry  gave  a 
mortgage  for  the  purchase  money.  It  was  foreclosed,  and  the 
premises  sold  to  Carver,  who  received  a  sheriff's  deed  January 
8, 1853.  In  1847  the  commissioners  of  Moyamensing,  the  town- 
ship including  the  land  in  dispute,  recovered  judgment  against 
Perry  on  a  certain  claim  they  had  against  him,  and  caused  the 
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premises  between  Twelfth  and  Thirteenth  streets,  boundiDg  on 
Tidmarsh,  and  running  to  the  center  of  old  Tidmarsh  street, 
vacated,  or  about  to  be  vacated,  and  which  was  fifty  feet  wide, 
to  be  sold  at  sheriff's  sale.  Deeds  were  made  to  intermediate 
purchasers,  and  the  strip  in  dispute,  about  twenty-five  feet  wide, 
the  half  of  old  Tidmarsh  street,  between  Twelfth  and  Thii-teenth, 
became  vested  in  James  W.  Paul,  against  whom  this  ejectment 
was  brought  by  Carver,  who  alleged  that  title  to  the  same  became 
vested  in  him  under  his  purchase  on  the  proceedings  upon  the 
mortgage  given  by  Perry  to  Mrs.  Brinton.  The  court  below 
ruled  that  under  the  sale  upon  the  mortgage  the  plaintiff  had  a 
title  to  the  middle  of  the  street.,  and  that,  being  vacated  by  au- 
thority of  law,  he  was  entitled  to  recover  possession.  Plaintiff 
got  a  verdict,  and  defendant  sued  out  a  writ,  assigning  the  ruling 
of  the  court  as  wrong. 

O.  W.  Biddle,  for  the  plaintiff  in  error. 

E,  K,  Price  and  C,  E.  Lex,  for  the  defendant  in  error. 

By  Court,  Lewis,  C.  J.  The  general  rule  is  well  established 
that  where  a  stream  not  navigable  is  called  for  in  a  deed  as  a 
boundary  or  monument,  it  is  used  as  an  entirety  to  the  center 
of  it,  and  to  that  extent  the  fee  passes.  It  would  require  an 
express  exception  in  the  grant,  or  some  clear  and  unequivocal 
declaration,  or  certain  and  immemorial  usage,  to  limit  the  title 
of  the  grantee  in  such  cases  to  the  edge  of  {he  river:  8  Kent's 
Cora.  428.  So  land  bounded  by  an  artificial  ditch  extends  to 
the  center  of  the  ditch:  Warner  v.  SouUiworih,  6  Conn.  471.  So 
where  a  street  is  called  for  as  a  boundary,  the  title  passes  to  the 
center  of  the  street.  '*  The  law  with  respect  to  public  highways 
and  to  fresh-water  rivers  is  the  same,  and  the  analogy  perfect 
as  concerns  the  right  of  soil.  The  presumption  is  that  the  own- 
ers of  the  land  on  each  side  go  to  the  center  of  the  road,  and  they 
have  the  exclusive  right  to  the  soil,  subject  to  the  right  of  passage 
in  the  public:'*  3  Kent's  Com.  432.  Chancellor  Kent  declares 
that  "  the  established  inference  of  law  is  that  a  conveyance  of 
land  bounded  on  a  public  highway  carries  with  it  the  fee  to  the 
center  of  the  road,  as  part  and  parcel  of  the  grant.  The  idea 
of  an  intention  in  a  grantor  to  withhold  his  interest  in  a  road  to 
the  middle  of  it,  after  parting  with  all  bis  right  and  title  to  the 
adjoining  land,  is  never  to  be  presumed.  It  would  be  contrary 
to  universal  practice;  and  it  was  said  in  Peck  v.  Smith,  1  Conn. 
103  [6  Am.  Dec.  216],  that  there  was  no  instance  where  the  fee 
of  a  highway,  as  distinct  from  the  adjoining  land,  was  ever  r©- 
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tained  by  the  vendor.  It  would  require  an  express  declaration, 
or  something  equivalent  thereto,  to  sustain  such  an  inference:" 
3  Kent's  Com.  433.  If  no  other  reason  could  be  assigned  in 
support  of  this  rule-of  construction,  the  general  understanding 
of  the  people,  and  the  extensive  and  immemorial  practice  of 
claiming  and  acquiescing  in  such  rights,  ought  to  have  great 
weight.  A  contrary  opinion  would  introduce  a  flood  of  un- 
profitable litigation.  But  the  rule  has  its  origin  in  a  regard  to 
the  nature  of  the  grant.  Where  land  is  laid  out  in  town  lots, 
with  streets  and  alleys,  the  owner  receives  a  full  considera- 
tion for  the  streets- and  alleys  in  the  increased  value  of  the  lots. 
The  object  of  the  purchasers  of  lots  is  to  enjoy  the  usual  bene- 
fits of  the  streets.  The  understanding  always  is  thnt  houses 
may  be  erected  fronting  on  the  streets,  with  windows  and  doors, 
and  door-steps  and  vaults.  These  latter  always  extend  beyond 
the  line  of  the  street,  and  it  is  necessary  that  they  should  so  ex- 
tend. If  a  right  of  property  in  the  streets  might,  under  any 
circumstances,  be  exercised  by  the  grantor,  he  might  deprive 
his  grantee  of  the  means  of  entry  into  or  exit  from  his  house, 
and  of  all  the  enjoyments  of  light  and  air,  and  might  thereby 
deprive  him  of  the  means  of  deriving  any  benefit  from  his  pur- 
chase. In  large  cities  vaults  under  the  sidewalks  for  receiving 
fuel  and  other  necessaries  are  almost  universally  constructed. 
In  some  instances,  where  lots  are  owned  by  the  same  person  on 
each  side  of  the  street,  these  vaults  extend  entirely  across  it,  form- 
ing an  underground  communication  between  the  two  properties. 
Shade  trees,  posts,  awnings,  and  many  other  convenient  struc- 
tures are  constantly  erected.  All  these  might  be  prohibited  by 
the  original  grantor  if  his  right  of  property  remained  after  part- 
ing with  the  lots.  If  the  sireets  were  to  be  vacated,  of  what 
value  would  they  be  to  the  original  grantors,  unless  for  the 
purposes  of  annoyance  to  the  lot-owners  ?  A  long  strip  of  ground 
fifty  or  one  hundred  feet  wide,  and  perhaps  several  miles  in 
length,  without  any  access  to  it  except  at  each  end,  is  a  descrip- 
tion of  property  which  it  is  not  likely  either  party  ever  contem- 
plated as  remaining  in  the  grantor  of  the  lots  on  each  side  of  it. 
Influenced  by  these  considerations,  the  law  has  carried  out  the 
real  intention  of  the  parties  by  holding  that  the  title  passed  to 
the  center  of  the  street  subject  to  the  right  of  passage.  Where 
a  street  is  called  for  as  a  boundary,  it  is  regarded  as  a  single  line. 
The  thread  of  the  road  is  the  monument  or  abuttal :  Newhall  v. 
Irpsoh,  8  Cush.  595  [54  Am.  Dec.  790].  Measurements  are  of 
small  importance  where  monuments  arc-called  for.     Monuments 
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control  measurements.  There  is  no  doubt  whaterer  as  to  the 
existence  of  the  general  rule;  but  it  is  thought  by  the  plaintiff 
in  error  that  where  the  deed  calls  for  a  particular  side  of  a 
street  the  case  is  taken  out  of  the  rule.  In  our  opinion,  this  is 
a  circumstance  entirely  too  insignificant  to  produce  a  result 
so  inconvenient  and  so  contrary  to  the  practice  of  the  people. 
This  very  question  was  decided  when  these  parties  were  here  in 
another  form  of  action.  It  is  therefore  unnecessary  to  examine 
in  detail  either  the  English  or  American  decisions  on  the  sub- 
ject. While  they  all  fully  recognize  the  existence  of  the  rule 
that  a  conveyance  of  land  bounded  by  a  highway  passes  to  the 
grantee  a  title  to  the  center  of  the  way,  there  is  some  difference 
of  opinion  in  the  application  of  it  to  particular  cases.  A  rule 
founded  upon  policy,  and  tending  to  guard  against  inconven- 
iences of  the  most  alarming  character,  ought  not  to  be  frittered 
away  by  distinctions  founded  on  differences  in  phraseology, 
which  might  readily  escape  attention.  The  paramount  intent  of 
the  parties,  as  disclosed  from  the  whole  scope  of  the  conveyance 
and  the  nature  of  the  property  granted,  should  be  the  controlling 
rule.  Although  the  measurement  of  the  distance  set  forth  in 
the  conveyance  brings  the  line  only  to  the  side  of  the  road,  this 
is  not  sufficient  to  control  the  rule  of  law  which  carries  the  title 
to  the  center  of  it:  NewJiall  v.  Ireson,  supra.  Although  the  deed 
says  nothing  about  a  highway,  and  although  th&south  line  of  the 
land  conveyed  corresponds  with  the  north  line  of  the  highway 
as  originally  laid  out,  still  this  strong  circumstance  has  been 
held  entirely  insufficient  to  control  the  general  intendment  of  law 
that  the  title  passes  to  the  center  of  the  highway:  Champlin  v. 
Pendleton,  13  Conn.  23.  Even  where  a  grant  described  the  land 
as  **  beginning  on  the  westerly  side  of  the  county  road,"  "thence 
running  northerly,  touching  the  said  westerly  side  of  said  road 
forty  rods,"  this  description  was  held  to  be  insufficient  to  con- 
trol the  rule  of  law  which  extends  the  title  to  the  center  of  the 
road:  Johnson  v.  Anderson,  18  Me.  76.  The  case  last  cited 
disposes  of  the  identical  question  now  before  us,  and  we  adopt 
it  as  a  sound  exposition  of  the  law.  In  our  own  state  we  have 
no  authoritative  decision  on  the  question.  Black  v.  Eephume,  2 
Yeates,  331,  was  a  nmjprius  decision,  and  the  case-seems  to  have 
been  determined  on  the  principle  that  ejectment  would  not  lie 
for  an  easement.  Commonwealth  v.  McDonald,  16  Serg.  &  R.  390, 
was  an  indictment  for  erecting  a  nuisance  in  a  public  highway,  in 
which  it  was  distinctly  stated  that  the  public  right  to  the  highway, 
and  that  only,  was  decided.    The  Unimi  Burial  Ground  v.  Bobin- 
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8on^  5  Whart.  18,  was  the  case  of  a  conveyance  before  the  street 
"was -opened,  and  the  deed  called  for  "  the  south  side  of  Wash- 
ington street  as  the  same  may  hereafter  be  opened."  The  meas- 
urement of  one  of  the  lines,  terminating  at  that  point,  was  also 
stated  with  great  paticularity  in  feet,  inches,  and  fractions  of  an 
inch.  It  may  be  that  these  circumstances  ought  to  have  had  but 
little  weight;  but  we  find  that  they  influenced  the  decision,  and 
that  the  court  carefully  stated  that  the  case  of  a  lot,  bounded  on 
a  street  laid  out  and  dedicated  to  public  use  at  the  time  of  the 
grant,  would  present  a  different  question.  That  case  is,  therefore, 
no  precedent  for  one  like  the  present. 

The  other  assignments  of  error  do  not  require  any  special 
notice.  The  whole  case  was  properly  disposed  of  by  the  dis- 
trict court. 

Judgment  affirmed.  

Qbant  of  Land  Bounded  by  Street,  Road,  Stream,  or  Hiohway  Car- 
ries Feb  to  Center  of  Such  Boundary:  Middkton  v.  Pritchard,  38  Am. 
Deo.  112,  and  notes  119;  Luce  v.  Carlejf,  35  Id.  637,  and  ntimeroas  cases  cited 
in  note  thereto  640;  NewhaU  v.  Iresoriy  54  Id.  700,  and  extended  note  thereto 
793;  Paul  v.  Carver^  64  Id.  649,  and  references  in  note  to  same  651;  unless 
the  terms  of  the  grant  clearly  show  an  intention  to  stop  at  the  margin,  and 
this,  although  the  monuments  are  described  as  standing  on  the  bank  or  mar- 
giu  of  the  stream:  See  note  to  Lowell  v.  Bobin»onj  33  Id.  673. 

Monuments  Control  Boundaries,  Course,  and  Distances:  Frost  v. 
Spaulding,  31  Am.  Dec.  150,  and  note  154;  Svffem  v.  McConnell,  32  Id.  439, 
and  note  444;  Newman  y.  Foster,  34  Id.  98,  and  note  105;  and  note  to  Morton 
V.  Jackson,  40  Id.  110. 

Acquiescence  in  Boundary  Line  is  Evidence  of  Aoreemeitt  to  Abide 
BY  It,  and  if  continued  sufficiently  long  to  give  title  by  prescription,  is  cocslu- 
sive  evidence:  Jackson  v.  MeConneU^  32  Am.  Dec.  439. 

The  principal  case  i^as  aTED  in  Cox  v.  FreedUy,  33  PtL  St.  124,  as  being 
one  caref  ally  decided,  and  twice  reported.  Its  principle  was  applied,  and  Cox 
allowed  to  take  to  the  middle  of  the  street.  And  the  circumstance  of  being 
bounded  by  the  side  of  a  street,  instead  of  the  street  itself,  was  alluded  to  as 
<*  too  insignitioant  to  produce  a  result  so  inconvenient  and  so  contrary  to  the 
practice  of  the  people.''  In  Wood  v.  Appal,  63  Id.  222,  it  was  cited  to  show 
that  a  conveyance  of  land  bounding  on  the  street  carried  title  to  the  center 
of  it.  So,  in  Baker  v.  Chester  Oas  Co.,  73  Id.  121.  In  Robinson  v.  Myers,  67 
Id.  17;  TruU  v.  Spoils,  87  Id.  341;  Spackman  v.  Steidel,  88  Id.  458,  it  was 
cited  as  showing  that  it  is  a  well-settled  rule  in  this  state  that  a  conveyance 
of  lands  bounded  on  a  street,  road,  or  highway  gives  the  grantee  a  title  to  the 
middle  of  such  boundary,  if  the  grantor  had  title  to  it,  unless  he  reserved  it 
either  expressly  or  by  clear  implication.  It  was  cited  in  Snider  v.  Snider,  3 
Phila.  159,  to  show  that  "the  paramount  intent  of  the  parties,  as  disclosed 
from  the  whole  scope  of  the  conveyance  and  the  nature  of  the  property 
granted,  should  be  the  oontroUing  rule.*'  It  was  considered  inapplicable  in 
AUegkentj  City  v.  Moorehead,  80  Pa.  St.  138.. 
Am.  Die.  Vol.  LXyn-^7 
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Bingham  v.  Lamping. 

£2G  PBMN8TI.TANIA  STATS,  340.] 

Title  to  Goods  in  Tkansit  is  Presctmei:  to  be  in  Consigxeb,  and  one 
carrier  who  receives  thero  from  another  to  be  delivered  to  the  consignee 
is  not  presumed  to  know  that  they  are  the  property  of  the  person  who 
ships  them. 

Carrier  Receiving  Goods  cannot  Hold  Them  to  Answer  Attachment 
at  the  suit  of  a  creditor  of  the  shipper,  previonsly  aerved  upon  him;  nor 
is  he  liable  for  them  if  attached  while  he  is  in  the  faithful  performance 
of  his  contract  as  a  common  carrier. 

William  Lamping,  on  May  25,  1852,  caused  a  writ  of  foreign 
attacbment  to  be  issued  against  John  Hance,  "with  notice  to 
William  Bingham  as  garnishee,  and  which  was  served  by  copy 
on  the  same  day.  On  June  5,  1852,  Bingham  &  Co.  received 
from  another  carrier  at  Pittsburgh  eleven  hogsheads  of  tobacco, 
marked  **  Hance  &  Green,"  to  be  forwarded  by  Bingham's  line 
to  W.  Starr  &  Sons,  at  Baltimore,  and  for  which  they  gave  a 
receipt.  Judgment  in  the  attachment  suit  was  given  against 
Hanco,  on  January  28,  1853.  Scire  facias  issued  against  Bing- 
ham, the  garnishee,  to  which  he  pleaded  nulla  bona,  Bingham 
answered  interrogations  to  the  effect  that  he  had  no  knowledge 
whatever  of  Hance's  interest  in  the  tobacco  shipped  to  Baltic 
more.  Hance  resided  in  Belmont  county,  Ohio,  and  was  a 
member  of  the  firm  of  Hance  &  Green.  Bingham's  answers 
were  read  on  the  trial,  and  it  was  pi*oved  that  the  tobacco  was 
shipped  by  Hance  &  Green  to  W.  Starr  &  Sons,  at  Baltimore, 
to  be  sold  and  accounted  for  to  them.  Judgment  for  plaintiff, 
and  defendant  Bingham  prosecuted  his  writ  of  error. 

A,  W.  Loomis,  for  the  plaintiff  in  error. 

McKnight,  for  the  defendant  in  error. 

By  Court,  Lowrdb,  J.  This  attachment  was  served  on  Bing- 
ham, the  garnishee,  simply  by  leaving  him  a  copy  of  it,  and 
without  the  actual  seizure  of  any  goods  as  the  property  of  the 
defendant.  The  utmost  effect  that  can  be  given  to  such  a  ser- 
vice is  to  treat  it  as  a  notice  to  the  garnishee  to  retain,  in  order 
to  answer  the  purposes  of  the  attachment,  any  goods  of  the  de- 
fendant that  may  be  in  or  may  come  into  his  hands.  The  duty 
imposed  upon  him  by  this  notice  was  that  he  should  not  allow 
any  goods  which  he  knew,  or  which  the  law  charged  him  with 
the  duty  of  knowing,  to  be  the  property  of  the  defendant  to 
pass  out  of  his  hands.  As  he  did  receive  goods  of  the  defend- 
ant, and  did  let  them  pass  out  of  his  hands  without  knowing 
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that  they  were  defendant's  property,  the  only  question  left  to  be 
answered  is,  Did  he  receive  them  under  such  circumstances  as 
to  be  chargeable  with  knowledge. 

What  evidence  had  the  garnishee  that  the  defandant,  John 
Hance,  owned  this  tobacco  ?  We  do  not  discover  that  he  had 
any  except  which  arises  from  the  fact  that  nine  of  the  hogsheads 
were  marked  '*  Hance  &  Green."  If  this  be  regarded  as  some 
indication  of  the  ownership,  all  the  other  circumstances  point  in 
a  different  direction.  Hance  &  Green  lived  in  Ohio,  and  con- 
signed the  tobacco  to  StaiT  &  Sons,  in  Baltimore.  The  carriers 
brought  them  by  steamer  to  Pittsburgh,  and  there  contracted 
with  Bingham  to  perform  the  remainder  of  their  duty,  he  giving 
them  a  carrier's  receipt  therefor  ten  days  after  the  service  of  the 
attachment.  Now  the  law  makes  a  bill  of  lading  evidence  that 
the  title  of  goods  in  transit  is  in  the  consignee,  and  the  carriers 
must  have  given  one,  and  Bingham  received  the  tobacco  in  its 
transit  to  Starr  &  Sons,  and  under  the  contract  with  the  first 
carriers  to  complete  their  work.  Judging,  therefore,  by  the 
ordinary  principles  of  evidence,  Bingham  could  not  suppose 
that  the  tobacco  belonged  to  John  Hance,  but  rather  to  Starr  & 
Sons,  and  he  was  right  in  carrying  it  to  them. 

Besides  this,  it  would  be  strange  in  the  extreme  that  the  law 
should  require  of  a  carrier,  receiving  goods  on  his  contract  to 
deliver  them  at  a  certain  place,  that  he  should  keep  them  to  an- 
swer an  attachment  previously  served  on  him.  If  a  carrier 
should  knowingly  receive  goods  under  such  circumstances,  it 
would  be  an  act  of  such  bad  faith  to  his  employer  that  he  ought 
to  be  made  to  pay  for  them  if  he  delivered  them  to  answer  the 
attachment.  If  the  law  required  him  to  hold  goods  thus  received, 
it  is  easy  to  imagine  that  he  might  soon  receive  attachments 
enough  to  stop  all  his  business. 

These  views  show  that  the  judgment  below  ought  to  have  been 
for  the  defendant,  and  save  us  from  considering  the  other  aspect 
of  the  case. 

Judgment  reversed^  and  judgment  for  the  defendant  below, 
and  record  remitted. 


MoHNEY  V.  Cook. 

[96  PxifH8Ti.TijffXA.  State,  343.] 
No  Legal  Proteotion  is  Given  to  Prohibited  Coittracts,  prohibited 
trades,  or  prohibited  things;  bat  persons  are  never  outlawed,  and  their 
lawful  property  is  under  the  protection  of  the  state,  even  when  used  im- 
properly. 
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Penalties  fob  Carelessness  and  for  Sabbath-breakino  are  Totally 

Dlstinct,  and  tlie  laws  out  of  which  thoy  arise  are  distinct  in  all  their 

purposes  and  features. 
Law  Relating  to  Sabbath  Defines  Duty  of  Citizen  to  State,  and  to 

the  state  only.     One  offender  against  law,  to  the  injury  of  another,  will 

not  be  allowed  to  set  off  against  the  plaintiff  that  he  too  is  a  public 

offender. 
That  Person  was  on  Sunday  unlawfully  engaged  in  a  worldly  employment 

does  not  prevent  him  from  recovering  damages  against  one  who  obstructs 

a  navigable  stream. 

Case  by  David  Mohney  and  William  Girtz  against  George 
Cook  for  injuries  done  to  plaintiffs'  boat  by  a  dam,  whereby  the 
boat  was  wrecked.  Defendant  relied  mainly  on  the  fact  that 
plaintiffs  were  engaged  in  a  violation  of  the  act  of  April  22, 
1794,  forbidding  worldly  employment  on  Sunday.  The  nature, 
tenor,  and  tendency  of  the  material  part  of  the  judge's  charge 
may  be  sufficiently  gathered  from  the  general  context  of  the 
opinion  as  a  whole.  Defendant  got  a  verdict,  and  the  charge 
was  assigned  for  error. 

FheJps,  for  the  plaintiffs  in  error. 

Oolden  and  Fulton,  for  the  defendant  in  error. 

By  Court,  Lowme,  J.  The  declaration  that  Christianity  is 
part  of  the  law  of  the  land  is  a  summary  description  of  an 
existing  and  very  obvious  condition  of  our  institutions.  We 
are  a  Christian  people,  in  so  far  as  we  have  entered  into  the 
spirit  of  Christian  institutions,  and  become  imbued  vnth  the 
sentiments  and  principles  of  Christianity,  and  we  cannot  be 
imbued  with  them  and  yet  prevent  them  from  entering  into  and 
influencing,  more  or  less,  all  our  social  institutions,  customs, 
and  relations,  as  well  as  all  our  individual  modes  of  thinking 
and  acting.  It  is  involved  in  our  social  nature  that  even  those 
among  us  who  reject  Christianity  cannot  possibly  get  clear  of 
its  influence,  or  reject  those  sentiments,  customs,  and  principles 
which  it  has  spread  among  the  people,  so  that,  like  the  air  we 
breathe,  they  have  become  the  common  stock  of  the  whole 
country,  and  essential  elements  of  its  life. 

It  is  perfectly  natural,  therefore,  that  a  Christian  people 
should  have  laws  to  protect  their  day  of  rest  bom  desecration. 
Begarding  it  as  a  day  necessarily  and  divinely  set  apart  for  rest 
from  worldly  employments,  and  for  the  enjoyment  of  spiritual 
privileges,  it  is  simply  absurd  to  suppose  that  they  would  leave 
it  without  any  legislative  protection  from  the  disorderly  and 
immoral.    The  sentiment  that  sustains  it  must  And  expression 
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through  those  "who  are  elected  to  represent  thewiH  of  their. con- 
stituents. 

So  far  as  relates  to  the  <;riminality  of  the  act  which  we  are 
now  to  consider,  the  mind  of  the  state  is  expressed  in  the  law 
that  forbids  all  worldly  employment  on  the  Lord's  day,  under 
a  penalty  of  four  dollars.  Being  a  law  to  enforce  and  protect  a 
general  and  most  valuable  custom,  it  is  not  to  be  subjected  to  a 
narrow  interpretation.  But  does  the  law,  besides  tne  penalty 
which  it  expresses,  involve  another,  that  he  who,  while  break- 
ing the  sabbath,  suffers  wrong  from  the  act  of  another  shall  be 
without  remedy  ?  This  would  seem  to  be  contrary  to  the  rule 
that  required  that  penal  statutes  shall  be  construed  strictly  as 
to  the  punishment,  so  that  it  shall  not  be  enlarged  by  construc- 
tion. 

It  is  supposed,  however,  that  this  rule  does  not  apply  to  this 
law,  seeing  that  where  contracts  are  made  on  the  Lord's  day 
the  parties  incur  the  penalty,  and  besides  this  neither  of  the 
parties  can  recover  on  the  contract.  But  this  instance  falls 
under  another  rule,  that  executory  contracts  made  under  for- 
bidden circumstances,  or  on  forbidden  subjects,  institute  no 
legal  duty,  and  therefore  a  legal  claim  for  a  breach  of  duty  must 
have  some  other  foundation.  They  are  not  in  fact  void  if  the 
parties  perform  them  in  good  faith.  They  are  then  executed 
contracts,  and  the  state  will  protect  title  thus  created  against 
all  wrong-doers:  Savford  v.  Lebanon,  26  Me.  463.  An  assign- 
ment for  the  benefit  of  creditors  is  void,  so  far  as  executory,  if 
not  recorded  according  to  law;  but  valid,  so  far  as  executed, 
before  it  is  objected  to  by  any  one  having  a  right:  Stewart  v. 
McMinn,  6  Watts  &  S.  100.  A  deceit  practiced  in  making  a 
forbidden  contract  is  remediless,  because  the  incident  goes  with 
the  principle:  Robeson  v.  French,  12  Met.  24  [45  Am.  Dec.  236]. 
So  of  an  insurance  on  a  prohibited  voyage:  Michigan  State  Bank 
V.  Eastings,  1  Doug.  241.  In  such  cases,  if  there  be  any  rela- 
tion between  the  parties,  it  depends  upon  the  facts,  and  not 
upon  the  contract. 

But  the  defense  here  is  mainly  put  upon  another  principle, 
that  if  a  man,  by  his  own  fault,  contribute  to  the  accident,  he 
cannot  recover.  Even  this  rule  has  some  qualifications.  A 
sailor  getting  an  excessive  flogging  for  an  offense,  or  one  who 
gets  an  excessive  beating  in  an  affray  begun  by  himself,  or  the 
excessive  abatement  of  a  nuisance,  or  one  who  is  injured  by  a 
spring-gun  while  trespassing  on  another  man's  ground.  Bird  v. 
HoJbrook,  4  Bing.  628,  is  not  without  remedy;  for  the  law  re- 
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quires  him  who  takes  upon  himself  the  remedy  of  retaliation  or 
punishment,  even  in  cases  of  apparent  necessity,  to  see  that  the 
measure  of  it  be  not  excessive.  Apply  the  same  reasoning  to 
the  present  case,  and  the  defendant  is  not  justified,  for  he  occa- 
sioned a  penalty  much  more  severe  than  that  of  the  statute. 

There  are,  no  doubt,  cases  wherein  an  injured  party  will  be 
remediless  because  of  his  own  fault,  even  when  that  fault  does 
not  contribute  to  the  accident.  A  vessel  engaged  in  the  slave- 
trade,  piracy,  or  smuggling,  and  injured  by  another,  or  the 
keeper  of  a  gambling-house  injured  in  his  business  by  a  neigh- 
boring nuisance,  could  have  no  remedy:  not,  however,  because 
the  persons  are  out  of  the  protection  of  the  law  for  their  offenses, 
nor  because  their  illegal  business  brought  them  to  the  place  of 
danger,  but  because  their  business  itself  with  all  its  instruments 
is  outlawed.  Prohibited  contracts,  prohibited  trades,  and  pro- 
hibited things  receive  no  legal  protection;  but  persons  are 
never  outlawed,  and  their  lawful  property  is  under  the  protec- 
tion of  the  state,  even  when  used  improperly. 

It  is  very  apparent,  therefore,  that  in  considering  this  case 
we  must  be  careful  in  our  distinctions.  The  fourth  and  eighth 
commandments  are  not  confounded  because  a  man  steals  on  the 
sabbath  day;  and  on  a  conviction  for  sabbath-breaking,  we  do 
not  punish  for  theft.  And  so  the  penalties  for  carelessness  and 
for  sabbath-breaking  are  totally  distinct,  and  the  laws  out  of 
which  they  arise  are  distinct  in  all  their  purposes  and  features. 

The  law  relating  to  the  sabbath  defines  a  duty  of  the  citizen 
to  the  state,  and  to  the  state  only;  and  hence  it  may  be  very 
proper  for  the  state  to  refuse  a  remedy  against  itself  or  against 
any  of  its  subdivisions,  where  an  injury  arises  from  bad  roads, 
to  one  who  is  unlawfully  traveling  on  the  Lord's  day:  Bosworth 
V.  Swamey,  10  Met.  363  [43  Am.  Dec.  441].  But  we  should 
work  a  confusion  of  relations,  and  lend  a  very  doubtful  assist- 
ance to  morality  if  we  should  allow  one  offender  against  the  law, 
to  the  injury  of  another,  to  set  off  against  the  plaintiff  that  he 
too  is  a  public  offender:  Bicker  t.  Barry,  34  Me.  116;  Hendrick- 
V.  Johnson,  6  Port.  208.  An  insurer  of  a  ship  is  not  relieved  from 
his  contract  because  the  master  started  on  his  voyage  in  viola- 
tion of  the  law  for  the  protection  of  sailors'  rights:  Bedmond  v. 
Smith,  7  Man.  Sc  G.  457.  Nor  can  a  buyer  of  spirits  refuse  pay- 
ment because  the  seller  violated  the  revenue  laws  in  the  form  of 
the  sale:  Wetherell  v.  Jones,  3  Barn.  &  Adol.  221.  A  man  may  be 
punished  for  getting  drunk,  or  for  riding  furiously  along  the 
street;  and  yet>  if  in  such  circumstances,  and  not  because  of 
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any  careleesness,  be  fall  into  a  ditch,  tlie  man  v^ho  improperly 
dug  it  could  have  no  excuse.  A  breach  of  duty  to  the  state 
does  not  necessarily  involve  a  breach  of  duty  to  the  defendant 
in  such  cases,  and  \?hen  it  does  not,  it  is  simply  an  irrelevant 
fact  unless  the  law  gives  it  relevancy  in  some  express  form. 

The  law  requiring  care  in  avoiding  accidents  defmes  a  duty 
to  individuals  only.  It  is  most  frequently  applied  to  travel 
upon  highways  of  land  or  water;  though  it  applies  to  all  cases 
in  which  persons  are  so  near  together  that  they  are  liable  to  in- 
jure each  other  by  accident.  It  recognizes  the  relation  thus  nat* 
urally  arising,  and  declares  the  law  of  that  relation  to  be  mutual 
care.  The  rule  that  the  party  who  sues  must  be  without  fault 
himself  has  no  other  object  than  to  prevent  such  fault,  in  cir- 
cumstances of  danger,.as  may  contribute  to  the  injury.  It  does 
not  allow  a  party  who  does  not  take  proper  care  of  himself  in 
such  circumstances  to  demand  from  another  compensation,  for 
an  injury  which  he  may  have  himself  occasioned. 

In  cases  of  this  kind,  the  law  does  not  inquire  at  all  into  the 
plaintiff's  fault,  except  on  proof  that  the  defendant  did  the  act 
from  which  the  injury  arises.  Then  if  it  appear  that  the  injury 
was  not  willful,  and  then  only,  is  it  relevant  to  inquire  whether 
the  plaintiff  vnth  due  care  might  not  have  avoided  the  injury,  and 
this  shows  the  only  kind  of  fault  which  is  admitted  to  silence 
his  complaint:  McCaraher  v.  CommonweaUh,  5  Watts  &  S.  24. 
It  must  be  a  failure  of  duty  under  the  circumstances  of  danger; 
a  failure  of  duty  to  the  party  who  caused  the  danger,  so  that  it 
may  be  said  that  he  brought  the  injury  on  himself. 

We  cannot  see  that  sabbath-breaking  is  a  fault  of  this  descrip- 
tion. If  there  is  any  secret  and  mysterious  connection  between 
such  a  fault  and  the  event  here  complained  of,  then  it  falls 
under  the  rule,  causa  proxima  non  remota  apectatur,  for  the  law 
judges  of  such  cases  only  *'  by  the  outward  appearance."  It  is 
only  when  we  can  discover  no  human  fault  contributing  to  the 
accident  that  the  law  calls  it  an  act  of  Providence. 

It  is  said,  however,  that  had  it  not  been  for  the  plaintiffs  trans- 
gression of  the  law  his  boat  would  not  have  been  at  the  defend- 
ant's dam  when  it  was.  True  enough;  and  so  might  it  be  said 
of  boats  and  rafts  arriving  at  Pittsburgh  on  Monday — they  would 
not  have  been  there  on  Monday  had  they  not  run  on  Sunday,  and 
would  have  been  saved  from  a  certain  accident  then  happening 
to  them.  But  when  we  are  investigating  the  causes  or  conditions 
of  an  event,  we  investigate  all  the  circumstances  of  the  time  and 
place,  and  ascertain  their  influence.    But  the  time  is  not  one  of 
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the  circumstances  of  itself,  and  time  cannot  be  a  cause  of  any- 
thing except  figuratiTely. 

We  acquire  no  additional  light  by  the  suggestion  that  the 
plaintiff  had  no  right  of  highway  on  the  Lord's  day,  for  his 
worldly  business;  for  this  is  only  asserting  one  of  the  inci- 
dental results  of  the  law.  It  could  just  as  truly  be  said  that  a 
man's  right  to  his  farm,  or  factory,  or  boat,  undergoes  a  similar 
qualification;  yet  no  doubt  he  would  have-redress  against  any 
one  injuring  them  willfully  or  carelessly.  Besides,  it  was  not 
for  the  protection  of  roads,  but  of  the  Lord's  day,  that  the  law 
was  passed,  and  the  plaintiff  could  not  have  been  punished  as 
for  an  unlawful  use  of  the  road. 

The  maxim  of  the  Eoman  law.  In  pari  delicto,  etc.,  has  no  in- 
fluence in  the  case.  As  the  Bomans  applied  it,  it  is  a  mere  logical 
rule  that  where  the  judgment  of  the  law  is  balanced  on  the  evi- 
dence, that  suit  must  fail.  Then,  quare  non  potenlior  sit,  qui 
teneat,  quam  qui  persequitur  f    Dig.  45,  1,  91,  3. 

It  is  admitted  here  that  in  a  case  of  willful  trespass  this  de- 
fense could  not  be  allowed ;  and  we  may  take  this  admission  as 
indicating  a  definition  of  the  rule.  Then  in  any  other  case  it 
will  be  allowed,  and  all  freight  and  wages  earned  by  or  on  steam- 
boats are  tainted  with  illegality,  if  partly  earned  on  the  Lord's 
day;  no  insurance  covers  the  risks  of  running  on  that  day  on 
inland  highways,  and  all  accidents  must  be  absolutely  charged 
to  the  carriers.  Perhaps  if  these  and  other  consequences  had 
been  suggested  to  the  counsel  they  would  have  accepted  them; 
but  we  cannot,  for  this  would  be  adding  penalti^  to  the  law 
that  were  not  thought  of  when  it  was  passed.  Important  as  is 
the  day  of  rest  for  man;  important  as  are  the  religious  institu- 
tions connected  with  it,  and  the  civilization  and  moral  refine- 
ment that  grow  out  of  and  depend  upon  it  and  its  institutions; 
important  and  necessary  for  all  man's  highest  and  noblest  aims 
as  is  the  religion  which  on  that  day  sends  forth  its  strongest 
influence — we  cannot  protect  it  by  any  such  latitudinarian  in- 
terpretation of  the  law  we  are  appointed  to  administer  as  is 
expected  of  us  here. 

Judgment  reversed  and  a  new  trial  awarded. 


AcnoNS  I  OR  Injuries  Oogurrimg  on  Lord's  Day:  Bostoorth  v.  Inhahi' 
tant$  qf  Swansey,  43  Am.  Dec.  441,  and  note  442;  Robewn  v.  Frmcli^  43  Id.  ^ 

236;  Specht  v.  Commonwealth^  49  Id.  518;  and  see  exhaustive  note  to  City  \ 

CotmcU  ▼.  Benjamhif  Id.  616,  on  constitutionality  of  Sunday  laws.  • 

The  principal  case  was  summarized  in  Ranch  v.  Lloyd^  31  Pa.  St.  369;  \ 

and  cited  in  ScuUy  v.  Commonwealth,  35  Id.  513,  showing  that  iu  the  princi- 
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pal  case  the  distinotion  was  maintained  between  the  law  or  daty  of  the 
boatman  and  the  law  or  duty  of  the  keeper  of  the  highway,  when  it  was  de- 
cided that  even  unlawful  boating  is  protected  against  olistructions  of  the  navi- 
gation. In  Sparhawk  v.  Union  Passenger  Railvxiy  Co,,,  54  Id.  401,  it  was  cited 
to  the  point  that  we  cannot  supplement  a  defective  case  by  an  alleged  infrac- 
tion of  the  penal  laws  in  the  acts  complained  of.  It  was  quoted  from  the 
principal  case  **  that  a  breach  of  duty  to  the  state  does  not  necessarily  in- 
volve a  breach  of  duty  to  the  defendant."  And  in  Dale  v.  Knepp,  98  Id.  392, 
to  the  point  that  the  law  relating  to  the  observance  of  the  sabbath  defines  a 
duty  of  the  citizen  to  the  state,  and  to  the  state  only. 


PoORMAN   V.   KjLGORB. 

[26  PsmraTLVAinA -State,  865.] 
Ik -Parol  Sales  of  Land,  All  Evidence  of  Verbal  Contract  will  b8 

Kejxgted,  if  being  taken  as  true  it  does  not  make  out  such  a  case  as  to 

entitle  it  to  stand  as  an  exception  to  the  statute  of  frauds. 
Contracts  between  Parents  and  Children  must  be  proved  by  direct, 

positive,  express,  and  unambiguous  evidence.     The  terms  must  be  clearly 

defined,  and  aU  the  acts  necessary  to  a  contract's  validity  must  have 

especial  reference  to  it,  and  nothing  else. 
Where  Children  Work  for  Parents  after  Arriving  at  Age,  the  law 

implies  no  contract  on  the  part  of  the  parent  to  pay  for  the  services. 
No  Sale  or  Gift  can  be  Inferred  from  a  parent  giving  a  child  the  use 

of  a  farm  or  house,  and  promising  a  gift  of  the  same  at  his  (the  parent's)  * 

death. 
Law  will  not  Infer  Gift  from  Parent  to  Child  where  his  acts  can  be 

readily  accounted  for  as  founded  on  other  intentions. 
Improvements  Made  by  Child  on  his  Parents'  Land  on  the  promise 

that  the  land  would  be  given  to  him  at  his  father'6  death  will  not  take 

the  case  out  of  the  statute  of  frauds. 

Ejectment.  The  court  below  submitted  the  facts  to  the  jury, 
and  instructed  them  as  follows:  "The  contract,  according  to 
Jacob  Poorman,  was  that  defendant  should  have  the  land,  pay- 
ing plaintiff  one  third  of  the  grain  and  hay  during  his  life,  and 
after  plaintiff's  death  defendant  was  to  have  the  land  absolutely, 
or  as  the  witness  expresses  it,  it  was  to  be  his.  If  the  jury 
find  this  contract  established  by  the  proof  and  the  other  mate- 
rial facts  we  have  pointed  out,  we  then  say  the  defendant  has 
shown  a  case  which  is  sufficient  to  relieve  his  title  from  the  oper- 
ation of  the  statute  of  frauds,  and  the  verdict  should  be  for  him." 
The  jury  found  for  defendant,  and  plaintiff  removed  the  cause  to 
this  court  by  writ  of  eiTor. 

Cowariy  for  the  plaintiff  in  «rrot, 
Foster,  for  the  defendant  in  error. 
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By  Court,  Lowbie,  J.  Wherever  we  notice  a  change  in  the 
administration  of  legal  principles,  gradually  progressing  for  a 
considerable  period  and  under  a  series  of  judges,  it  may  be  very 
safely  assumed  that  it  has  a  much  more  legitimate  foundation 
than  that  of  judicial  arbitrariness.  This  is  illustrated  by  the 
practice  under  the  statute  of  frauds  and  perjuries;  and  we  very 
naturally  ask,  how  happens  it  that  any  exceptions  at  all  have 
been  made  to  a  statute  so  general  and  so  peremptory  in  its  terms, 
and  that  judges  are  now  so  much  inclined  to  restrict  the  sphere 
of  those  exceptions  ? 

However  we  may  define  that  portion  of  the  law  which  courts 
of  equity  take  as  their  guide,  it  is  very  apparent  that  the  equi- 
table exceptions  that  have  been  made  to  this  statute  have  gone 
upon  the  principle  of  correcting  the  law  in  that  wherein  it  was, 
by  reason  of  its  universality,  defective.  They  proceed  upon  the 
assumption  that  our  experience  furnishes  no  imiversal  rules, 
either  for  legislation  or  jurisprudence,  but  only  general  ones. 
Though  we  give  to  laws  the  form  of  universality,  yet  they  must 
always  be  subject  to  modification  or  exception,  when  a  new  ex- 
perience arises  to  which  they  are  not  justly  adapted.  To  regard 
tbem  otherwise  would  be  to  treat  them  as  mere  arbitrary  rules, 
and  not,  as  they  ought  to  be,  a  generalization  and  improvement 
of  the  results  of  our  social  experience.  The  demands  of  natural 
justice  and  the  nature  of  our  minds  impose  upon  us  the  neces- 
sity of  excepting  out  of  the  letter  of  the  law  those  cases  that  are 
not  equitably  within  its  intention,  and  this  necessity  finds  its 
expression  and  its  measure  in  many  accepted  rules  of  interpre- 
tation. 

The  English  statute  of  frauds  and  perjuries  was  passed  in 
167G,  and  was  intended  to  change  the  common  law  theretofore 
existing,  by  which  title  to  land  could  be  passed  by  livery  of 
seisin  without  writing;  and  to  get  clear  of  the  frauds,  perjuries, 
and  subornation  of  perjuries,  and  the  uncertainties  of  titles  that 
had  grown  out  of  the  old  law.  But  as  the  customs  of  the  country 
can  never  be  suddenly  and  entirely  broken  down  even  by  an  act 
of  parliament,  it  was  natural  that  many  cases  should  arise, 
founded  on  the  old  customs,  where  great  injustice  would  be 
done  unless  the  statute  should  receive  an  equitable  interpreta- 
tion; and  the  presumption  that  the  legislature  did  not  intend  any 
innovation  on  the  common  law,  further  than  the  case  absolutely 
required,  came  in  aid  of  such  an  equitable  interpretation  as 
would  ease  oflf  the  severity  of  the  operation  of  the  new  enact- 
ment.   But  exceptions  founded  on  this  principle  must  natu- 
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rally  be  but  temporary  expedients,  which  must  die  away  when 
the  new  law  itself  has  become  part  of  the  general  customs  of 
the  country.  We  might  say  that  there  is  a  natural  provision 
for  this  sort  of  indulgences  in  the  fact  that  no  man  is  perfect 
enough  to  bear  a  strict  application  of  rules,  and  very  few  hearts 
are  hard  enough  to  enforce,  without  flinching,  the  letter  of 
the  law,  when  it  results  in  upholding  injustice. 

When  the  settlement  of  Pennsylvania  commenced,  the  Eng- 
lish statute  had  not  broken  down  the  old  customs  relative  to 
passing  titles  to  land,  and  we  did  not  at  first  adopt  it  as  part  of 
our  law:  Eyam  v.  Edwards,  1  Dall.  1.  And  when  our  statute 
was  imssed  in  1772,  of  course  it  was  necessary  to  treat  the  old 
customs  of  granting  lands  with  the  indulgence  already  indicated. 
And  as  with  us,  and  on  account  of  the  small  value  of  our  lands, 
our  customs  in  relation  to  conveyances  were  more  loose  than 
they  had  been  in  England:  Duncan  v.  Walker,  1  Teates,  220; 
Fajrton  v.  Price,  Id.  500;  Campbell  v.  Lear,  2  Id.  124,  379;  Bon- 
mi  V.  Devehaugh,  3  Binn.  187 — this  indulgence  here  was  greater 
than  theirs.  But  here  as  there  it  was  evidently  temporary, 
and  in  its  very  nature  it  presented  a  caution  against  its  own  per- 
manence. 

This  temporary  reason  influenced  also  the  recognition  of  the 
statutes  providing  for  the  recording  of  titles  and  for  the  lim- 
itation of  actions  and  of  liens  of  judgments;  but  it  has  an- 
swered its  purpose,  and  now  the  only  difficulty  is  to  know  how 
to  fall  back  upon  those  essential  exceptions  to  which  all  laws 
are  in  their  very  nature  subject;  because  no  people  can  bear  an 
entirely  literal  and  unbending  application  of  any  rule  of  law. 
We  can  make  this  regression  intelligently  only  by  carefully  no- 
ticing the  experience  of  the  past,  and  not  by  ignoring  and  rudely 
rejecting  all  the  modifications  with  which  the  statute  has  been 
applied  in  practice.  If  we  attempt  to  gain  at  one  bound  our 
true  position,  we  shall  probably  light  beyond  it.  Even  in  seek- 
ing the  correction  of  admitted  error,  our  experimentations  must 
be  grounded  on  our  experience. 

A  delivery  of  possession  in  pursuancje  of  a  verbal  contract  is 
now  regarded  as  essential  to  the  enforcement  of  it;  but  there  is 
a  plain  reason  why  it  ought  not  to  be  treated  as  securing  that 
result,  or  as  having  as  much  force  now  as  it  once  had.  When 
livery  of  seisin  was  at  common  law  a  sufficient  form  of  transfer- 
ring title  to  land,  it  was  an  open  and  notorious  act  performed  in 
the  presence  of  the  neighbors,  accompanied  by  the  symbolical 
delivery  of  the  turf  or  twig  and  the  declaration  of  the  quantity 


428  PooRMAN  V.  KiLGORE.  [Penn. 

of  the  estate  granted.  But  even  this  Bolemn  investiture  was  so 
open  to  frauds  and  perjuries  that  it  called  for  the  correction  of 
the  statute  requiring  the  contract  to  be  put  into  writing.  Now 
that  common-law  form  has  worn  out,  and  delivery  takes  place 
without  any  form  at  all,  almost  always  by  a  mere  entry  on  a  per- 
mission, express  or  implied;  and  thus  the  publicity  and  form  of 
the  delivery  no  longer  avails  as  a  check  upon  the  mere  inven- 
tion of  the  sale. 

In  our  first  endeavor  to  administer  these  equitable  exceptions 
through  the  instrumentality  of  a  common-law  trial,  we  very  often 
failed  by  reason  of  our  want  of  skill  in  applying  such  remedies 
in  a  form  so  unusual.  Very  often  the  law  and  the  facts  were 
committed  to  the  jury,  and  out  of  them  they  made  a  general 
verdict  as  best  they  could;  but  experience  has  shown  that  their 
mental  training  was  not  at  all  of  a  kind  to  enable  them  to  thread 
their  way  through  all  the  complications  of  such  questions,  and 
that  generally  they  cut  the  knot  and  decided  each  case  accord- 
ing to  their  feelings,  and  not  according  to  the  laws  by  which 
titles  to  land  are  regulated.  This  experience  has  forced  upon 
the  courts  a  more  careful  study  and  application  of  equity  prac- 
tice, and  a  consequent  rejection  of  all  the  evidence  of  a  verbal 
contract,  if,  being  taken  as  true,  it  does  not  make  out  such  a 
case  as  is  entitled  to  stand  as  an  exception  to  the  statute:  Lud- 
vng  V.  Leonard,  9  Watts  &.  S.  49;  Kelsey  v.  Murray,  9  Watts, 
109;  Charnley  v.  Hansbury,  13  Pa.  St.  21;  Moore  v.  Small,  19 
Id.  461;  Bankin  v.  Simpson,  Id.  471  [57  Am.  Dec.  663). 
This  improvement  in  the  practice  tends  to  the  security  of  writ- 
ten titles,  even  if  the  exceptions  to  the  principle  of  the  statute 
remain.  In  the  case  of  Brawdy  v,  Brawdy,  7  Id.  157,  the 
judge  who  tried  the  cause  heard  the  evidence  of  the  verbal  con- 
tract, and  then  withdrew  it  all  from  the  jury  as  being  entirely 
insufficient  to  make  out  the  case,  and  this  practice  was  expressly 
approved,  though  this  does  not  very  clearly  appear  in  the  report 
of  the  case,  and  not  at  all  in  the  syllabus. 

We  may  notice  still  another  principle  of  law  that  is  applied 
very  beneficially  to  restrain  the  exceptions  to  the  statute,  and 
which  is  of  especial  importance  in  this  case,  though  its  appli- 
cation is  not  peculiar  to  cases  under  this  statute.  We  allude 
to  the  law  of  evidence  that  grows  out  of  the  family  relation.  It 
is  so  usual  and  natural  for  children  to  work  for  their  parents, 
even  after  they  arrive  at  age,  that  the  law  implies  no  contract  in 
such  cases.  And  it  is  so  natural  for  parents  to  help  their  chil- 
dren by  giving  them  the  use  of  a  farm  or  house,  and  then  to 
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call  it  theirs,  that  no  gift  or  sale  of  the  property  can  be  inferred 
from  such  circumstances.  It  is  so  entirely  usual  to  call  certain 
books  or  utensils  or  rooms  or  houses  by  the  names  of  the  chil- 
dren who  use  them,  that  it  is  no  evidence  at  all  of  their  title  as 
against  their  parents,  but  only  a  mode  of  distinguishing  the 
rights  which  the  parents  have  allotted  to  the  children  as  against 
each  other  and  in  subjection  to  their  own  paramount  right. 
The  very  nature  of  the  relation,  therefore,  requires  the  contracts 
between  parents  and  children  to  be  proved  by  a  kind  of  evidence 
that  is  very  different  from  that  which  may  be  sufficient  between 
strangers.  It  must  be  direct,  positive,  express,  and  unambig> 
uous.  The  terms  must  be  clearly  defined,  and  all  the  acts 
necessary  for  its  validity  must  have  especial  reference  to  it, 
and  nothing  else:  Mehaffy  v.  Share,  2  Pa.  365;  Hack  v.  Stewart, 
8  Pa.  St.  213;  Bash  v.  Bash,  9  Id.  262;  LarUz  v.  Frey,  14  Id. 
201;  Sanders  v.  Wagonseller,  19  Id.  261;  Lantz  v.  Frey,  Id.  366; 
3IcCue  V.  Johnston,  25  Id.  308;  Eugus  v.  Walker,  12  Id.  175. 
The  importance  of  this  rule  is  very  apparent;  for  it  requires  but 
a  glance  over  the  cases  of  this  class  to  discover  how  sad  has 
been  the  experience  of  the  courts  in  family  disputes  growing 
out  of  the  exceptions  which  have  been  allowed  to  this  statute; 
and  how  many  and  how  distressing  must  have  been  the  rup- 
tures of  the  closest  ties  of  kindred  that  have  been  produced  and 
perpetuated  by  the  encouragement  thus  given  to  try  the  experi- 
ment of  extracting  legal  obligations  out  of  the  acts  of  parental 
kindness. 

The  arrangement  out  of  which  the  present  controversy  arose 
is  so  entirely  similar  in  its  spirit  and  intention  to  that  which  ap- 
peared in  the  case  of  McClure  v.  McClure,  1  Pa.  St.  376,  that 
it  ought  to  have  been  disposed  of  in  the  same  way.  This  plain- 
tiff had  one  son,  Jacob,  and  one  daughter,  married  to  the  de- 
fendant. Some  nine  years  before  the  arrangement  in  contro- 
versy he  had  given  his  farm  to  his  son  and  son-in-law  to  farm 
on  the  shares,  they  giving  him  two  fifths  of  the  produce.  After 
they  had  farmed  it  a  while,  Kilgore  moved  to  another  place  in 
the  same  county,  and  Jacob  then  farmed  the  whole  of  it  on  the 
same  terms.  In  1844  the  plaintiff  went  to  Eilgore  to  get  him 
to  come  back;  and  here  we  let  the  witness  Fetter  tell  the  story. 
The  plaintiff  said  to  his  son-in-law:  "If  he  would  come  back 
he  would  make  a  man  of  him;  he  would  give  him  the  half  of  the 
farm  and  Jacob  the  other  half;  if  he  would  come  back  and  give 
him,  while  he  lived,  the  third  of  all  he  raised,  he  should  have 
the  farm  at  his  death.    Jesse  agreed  to  the  proposal.    The  offer 
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was  made  three  or  four  times  within  the  year,  and  Jesse  agreed 
to  it  every  time." 

Jacob  testifies  that  the  bargain,  as  he  calls  it,  took  place  at 
his  house  on  the  farm.  **At  first  he  gave  us  the  place  to  farm, 
and  said  we  should  have  it  after  his  death.  He  told  us  we 
should  farm  and  go  on,  and  we  should  have  it  and  everything, 
and  then  after  his  death  we  should  have  it  as  our  own.  We 
were  to  give  him  one  third  of  the  produce."  Kilgore  accepted 
the  offer  and  moved  on  the  land.  No  division  line  was  fixed 
in  this  so-called  bargain,  but  the  plaintiff  shortly  afterwards 
called  a  surveyor  and  directed  him  how  to  make  the  division, 
and  it  was  done  accordingly,  giving  Jacob  one  hundred  and 
three  acres  and  Eilgore  ninety-one. 

There  is  much  evidence  of  the  declarations  of  the  plaintiffs; 
but  while  this  may  corroborate  the  story  of  the  direct  witnesses 
of  the  arrangement,  it  can  change  nothing  of  the  substance  of 
it  as  they  narrate  it.  There  is  much  evidence  also  of  the  acts 
and  declarations  of  both  Jacob  and  Kilgore,  that  show  very 
plainly  that  they  did  not  regard  the  transaction  as  a  present 
and  executed  gift.  But  we  may  lay  all  this  out  of  the  question. 
It  only  confirms,  as  matter  of  fact,  what  we  assume  as  matter 
of  law  from  the  story  of  the  two  principal  witnesses — that  the 
father  was  merely  putting  into  experimental  operation,  for  the 
benefit  of  his  son  and  daughter,  an  arrangement  which  he  ex« 
pected  to  confirm  at  his  death. 

The  bargain,  as  it  is  called,  is  said  to  have  been  made  four  or 
five  times,  and  this  seems  absurd.  If  the  parties  had  under- 
stood it  as  a  contract,  they  would  have  lived  up  to  it  or  accused 
each  other  of  a  breach  of  it.  If  they  had  understood  the  three 
or  four  conversations  that  Fetter  speaks  of  as  a  bargain,  they 
would  not  have  made  another  afterwards  in  connection  with 
Jacob.  "We  take  this  one  as  the  best  and  only  proper  evidence 
of  the  transaction,  because  it  is  the  last.  '*  He  gave  us  the  place 
tx)  farm,  and  said  we  should  have  it  after  his  death."  Here  is 
nothing  but  a  promise  to  give,  and  that  cannot  be  enforced. 
The  division  line  was  not  settled  by  a  bargain,  but  the  father 
fixed  it  as  he  pleased. 

The  statute  forbids  verbal  conveyances^  of  land,  and  we  pre- 
sume that  the  parties  did  not  transgress  it.  It  is  not  probable 
that  the  father  was  putting  his  property  entirely  beyond  bis 
control  in  his  life-time,  and  the  terms  of  the  arrangement  do 
not  require  this  inference.  The  delivery  of  possession  does  not 
demand  such  an  inference^  ior  it  is  perfectly  accounted  for  by 
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the  relation  of  the  parties,  and  by  the  annual  delivery  of  a  share 
of  the  produce,  as  a  tenancy  from  year  to  year,  which  is  al- 
lowed by  the  statute.  If  a  contract  to  farm  land  on  the  shares, 
and  a  delivery  of  possession  under  it,  can  be  supplemented  by 
another  for  an  absolute  jinrant,  then  certainly,  as  between  parent 
and  child,  delivery  of  possession  becomes  a  worthless  protec- 
tion against  violations  of  the  statute.  Both  the  terms  of  this 
ari-angement  and  the  possession  under  it  may  readily  be  ac- 
counted for  as  founded  on  other  intentions  than  that  of  a  gift 
of  the  land,  and  therefore  the  law  forbids  us  to  infer  that  pur- 
pose: Jonts  V.  Feterman,  3  Serg.  &  R.  546  [8  Am.  Dec.  672]; 
Eckeri  v.  Mace,  3  Pa.  365,  in  note;  Robertson  v.  Rifbertson,  ^ 
Watts,  42;  Goucker  v.  Martin,  Id.  109;  Rankin  v.  Simpson,  19 
Pa.  St.  471  [57  Am.  Dec.  663];  PhUXips  v.  Thompson,  1  Johns. 
Ch.  149. 

Some  reliance  is  placed  upon  the  improvements  made  by  the 
defendant,  but  having  been  made  without  an  actual  gift,  and 
only  on  the  expectation  or  promise  of  a  gift,  they  do  not  avert 
the  rule  of  the  statute:  McClure  v.  McClure,  1  Pa.  St.  379;  Mo 
Dowell  V.  Simpson,  3  Watts,  138  [27  Am.  Dec.  338];  Stewart  v 
Stewart,  Id.  255.  They  are  no  evidence  of  the  gift  itself,  and 
may  be  fully  accounted  for  on  the  expectation  of  it.  They  are 
estimated  at  tWo  thousand  dollars;  but  this  gives  no  idea  of  the 
real  outlay  of  the  defendant.  The  only  things  worth  naming 
are  the  house  and  the  bam,  and  the  only  money  proved  to  have 
been  paid  for  these  was  under  two  hundred  and  fifty  dollars. 
Most  of  the  materials  seem  to  have  been  got  from  the  place. 
Much  of  the  work  was  done  by  frolics,  and  fifty  dollars  of  the 
money  and  some  materials  were  furnished  by  the  plaintiff,  and 
the  whole  of  it  was  conducted  as  such  matters  usually  are  in  the 
country  when  a  father  is  providing  a  home  for  his  son  on  his 
own  land. 

The  fact  that  since  the  arrangement  relied  on  the  plaintiff  has 
married  again  and  has  another  child  can  have  no  influence,  ex- 
cept as  accounting  for  and  justifying  the  change  of  his  inten- 
tions, on  the  same  principle  that  a  will  is  revoked  by  marriage 
or  the  birth  of  a  child  after  it  was  written.  On  the  defendant's 
own  evidence,  the  coutt  ought  to  have  instructed  the  jury  that 
he  had  no  title  to  the  land. 

Judgment  reversed  and  a  new  trial  awarded 

Lewis,  C.  J.,  and  Black,  J. ,. dissented. 
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Pabol  Gift  bt  Fatheb  to  Child  can  be-  established  only  by  clear  and 
conWnciiig  evidence:  Collins  v.  Lqftus,  34  Am.  Dec.  719;  Rucher  v.  AhtU^  48 
Id.  406. 

Promise  to  Pay  for  Services  Rendered  between  Members  of  Same 
Family  will  not  be  pregumed:  Weir  v.  Weir's  Adm^ry  39  Am.  Dec.  487;  WU- 
Uams  V.  Hutchinson,  53  Id.  301,  and  note  thereto  306,  discussing  the  subjeo'' 
When  son  may  recover  for  services,  see  Price  v.  Price,  34  Id.  608;  see  note 
to  Johnson  v.  HubheU,  66  Id.  773. 

What  Acts  Constitute  Part  Performance  of  Verbal  Contract  so 
as  to  take  case  ont  of  statute  of  frauds:  See  Christy  v.  Bamhart,  63  Am. 
Dec.  538,  and  exhaustive  note  to  same  on  the  subject;  see  note  to  Johnson 
V.  Ilvhbell  66  Id.  773. 

Citations  of  principal  case.— It  was  cited  to  first  point  in  syllabus, 
supra,  in  Todd  v.  Campbell,  32  Pa.  St.  252.  In  Poorman  v.  Kilgore,  37  Id. 
312,  that  a  parol  contract  to  convey  land  is  within  the  statute  of  frauds,  and 
cannot  be  enforced  by  specific  performance.  "  One  who  enters  as  a  tenant  of 
the  owner  is  not  presumed  to  hold  adversely  even  after  his  term  has  expired. 
In  all  such  cases,  if  there  is  a  relation  adequate  to  account  for  the  posses- 
sion, the  law  accounts  for  it  by  that  relation  unless  the  contrary  be  proved. 
A  party  who  relies  upon  a  contract  must  prove  its  existence;  and  this  he  does 
not  do  by  merely  proving  a  set  of  circumstances  that  can  be  accounted  for  by 
another  relation  appearing  to  exist  between  the  same  parties: "  Hertzog  v. 
Hertzog,  29  Id.  469.  The  rule  is  settled  that  as  between  father  and  child  the 
evidence  of  a  gift  or  sale  must  be  direct,  positive,  express,  and  unambig- 
uous, that  its  terms  must  be  clearly  defined,  and  that  all  the  acts  necessary 
to  its  validity  must  have  special  reference  to  it,  and  nothing  else:  SheUham- 
mer  v.  Ashbaugh,  83  Id.  28;  Acherman  v.  Fisher,  57  Id.  459;  Harris  v.  ^ 
Richeij,  56  Id.  399.  In  cases  of  parol  sales,  where  the  attempt  is  to  evade 
the  statute  of  frauds  by  converting  the  vendor  into  a  tmstee  for  the  vendee 
by  partial  execution,  it  has  repeatedly  been  held  to  be  the  duty  of  the  court 
to  reject  all  evidence  of  a  verbal  contract,  if,  in  the  judgment  of  the  court, 
when  taken  as  true,  it  does  not  make  out  such  a  case  as  would  induce  a  chan- 
cellor to  decree  a  conveyance:  McBaanm  v.  Glass,  39  Id.  135;  Washabangh 
V.  EntHken,  36  Id.  517. 
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Claim  ox,  Eqititable  Title  to  Land  bt  Parol  Gift  is  repugnant  to  and 
inconsistent  with  a  claim  of  equitable  title  to  the  same  land  arising  from 
the  payment  of  purchase  money,  and  a  defense  setting  up  both  such 
titles  will  be  rejected. 

Bquitt  does  not  Lend  its  Aid  to  Experiments  on  Legal  Titles  in 
favor  of  those  who  can  present  no  distinct  and  consistent  claim. 

Defendant  must  Elect  between  Two  Contradictort  Dsfensbs,  and 
evidence  should  be  permitted  only  in  support  of  the  one  on  which  he  de- 
termines to  rely. 

Possession  of  Land  bt  Son  with  legal  title  in  his  father  doee  not  tend  to 
prove  an  equitable  title  in  the  son,  either  by  reason  of  a  parol  gift  ^r 
payment  of  purchase  money. 
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1?HAT  Impkovements  WERE  Made  BY  SoN  ON  Land  of  wMch  hifl  father 
h^ds  the  legal  title  is  not  evidence  of  a  gift  of  the~land. 

Pardon  cannot  be  Proved  by  Copy  of  IExecutive  Minxttes  certified 
by  the  secretary  of  the  commonwealth.  £2ither  the  pardon  or  a  certified 
copy  should  be  produced. 

Ejeotueitt.  The  defendant,  William  Cox,  jun. ,  called  on  David 
Beed  in  1835  and  made  a  parol  bargain  for  the  purchase  of  the 
land  in  question.  Shortly  afterward  William  Cox,  sen. ,  defend- 
ant's father,  called  on  Beed,  paid  him  six  hundred  and  twenty-five 
dollars,  and  took  a  deed  from  him  to  William  Cox,  esq. ,  for  the 
land.  William  Cox,  jun.,  then  built  a  house  and  bam  on  the 
land  and  moved  on  to  it,  had  it  assessed  to  him,  paid  the  taxes, 
and  continued  to  reside  thereon  until  the  commencement  of 
this  action.  In  1851  William  Cox,  sen.,  died,  and  the  plaintiffs, 
James  Cox  and  others,  and  the  defendant,  are  his  heirs  at  law. 
Plaintiffs  claim  six  sevenths  of  the  land  as  such  heirs.  Defend- 
ant claimed  to  hold  upon  two  grounds:  1.  Because  he  furnished 
the  purchase  money  when  the  land  was  bought;  and  2.  Because 
his  father  had  made  an  absolute  gift  of  the  land  to  him  by  turn- 
ing over  to  him  the  title  deeds  (the  names  being  the  same),  and 
he  had  paid  taxes  and  made  permanent  improvements  in  pur- 
suance of  the  gift  and  possession.  There  was  abundant  evi- 
dence to  show  that  William  Cox,  sen.,  looked  upon  the  land  as 
belonging  to  his  son.  On  the  trial,  defendant  offered  the  depo- 
sition of  one  Kepner.  It  was  objected  to  on  the  ground  that 
Kepner  had  been  a  convict.  Defendant  then  produced  a  copy 
of  the  executive  minutes  certified  by  the  secretary  of  the  com- 
monwealth, to  show  that  pardon  had  been  granted  Kepner. 
This  was  objected  to  as  incompetent,  but  was  admitted.  The 
juiy  found  for  the  defendant.     Plaintiff  appealed. 

Eqpbum  and  Caaey,  for  the  plaintiffs  in  error. 

Woods  and  Doty,  for  the  defendant  in  error. 

By  Court,  Lowrie,  J.  This  is  another  of  that  illegitimate  or 
suspected  brood  that  is  continually  being  hatched  out  of  the 
exceptions  to  the  statute  of  frauds,  and  giving  rise  and  perma- 
nence to  &mily  feuds.  Much  that  we  have  said  in  Poorman  v. 
KUgore,  26  Pa.  St.  365  [ante,  p.  425],  is  so  relevant  here  that 
we  can  refer  to  that  opinion  without  repeating  it.  This  case, 
however,  presents  one  feature  that  was  not  in  that,  and  we  dis- 
pose of  it  now  as  first  in  order. 

The  defendant  relies  on  two  inconsistent  equitable  titles:  one 
being  that  the  land  was  bought  for  him  with  his  own  money,  an4 
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that  therefore  the  equitable  title^  resulted  to  him,  though  the 
legal  title  was  in  his  father;  and  the  other  that  the  land  was  a 
gift  to  him  by  his  father.  His  defense  is  a  claim  in  equity  for 
specific  performance  of  the  trust  or  gift,  by  transferring  to  him 
the  legal  title;  how,  then,  does  he  stand  in  court? 

He  says,  in  effect,  My  father  has  the  only  title  that  in  strict 
law  can  be  feken  notice  of,  but  he  ought  in  equity  to  convey  it 
to  me.  I  do  not  exactly  know  why  he  ought  to  do  so;  but  he 
bought  it  for  me  with  my  money,  or  he  gave  it  to  me,  I  cannot 
say  which.  Both  cannot  be  true;  but  I  ask  the  court  to  hear 
me  try  to  prove  both,  and  to  give  me  the  conveyance  on  the 
ground  which  I  shall  come  nearest  to  proving,  or  to  give  it  to 
me  because  some  of  the  jury  may  say  one,  and  some  the  other, 
is  the  true  ground,  and  because,  therefore,  neither  of  them  is 
found  true. 

Such  a  claim,  if  distinctly  set  out,  would  be  rejected  on  first 
presentation;  it  is  only  when  its  incongruity  is  covered  up  in  a 
mass  of  conflicting  evidence  that  it  could  be  suffered  to  pass. 
The  essential  grounds  of  his  claim  are  evidence  that  he  has  no 
honest  claim  at  all.  If  this  land  was  given  to  him,  or  bought 
for  him  with  his  money,  he  must  have  known  it,  and  which  way 
it  was.  To  say  both,  is  false.  To  say  that  he  does  not  know 
which,  is  to  admit  that  neither  is  true.  In  his  own  opinion,  one 
of  them  may  be  true,  and  only  one,  and  on  that  he  must  rely. 
Equity  does  not  lend  its  aid  to  experiments  on  legal  titles  in 
favor  of  those  who  can  present  no  distinct  and  consistent  claim. 
It  sanctions  no  war  of  which  the  manifesto  is  false  on  its  face. 

This  cause  must  therefore  go  back  for  a  new  trial,  and  for  this 
reason  we  have  desired  to  decide  whether  there  is  any  sufficient 
evidence  of  either  claim  to  justify  a  decree  for  a  specific  per- 
formance; but  we  cannot.  The  defendant's  claims  are  contra- 
dictory of  each  other,  and  so  is  his  evidence,  and  we  cannot 
possibly  say  how  it  will  appear  when  he  elects  to  stand  upon  a 
claim  that  will  have  the  appearance  of  sincerity.  We  must 
therefore  limit  ourselves  to  an  indication  of  the  principles  of 
evidence  which  are  distinctly  raised  by  the  case  as  it  was  tried, 
to  the  exclusion  of  those  which  have  only  a  probability  of 
arising. 

Though  the  father  and  son  were  both  of  the  same  name,  yet  it 
seems  too  plain  for  doubt  that  the  father  bought  and  paid  for 
the  land,  and  took  the  deed  to  himself.  That  he  wanted  to  let 
the  son  have  the  use  of  it  fully  accounts  for  all  the  other  facts 
connected  with  the  purchase.    If  the  son  claims  that  in  equity 
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it  is  bia,  he  must  elect  and  prove  one  or  the  other  ground  of  his 
claim.  In  one  case  the  gift,  in  the  other  the  purchase  with  his 
money,  must  be  shown.  The  furnishing  of  the  money  for  the 
purpose,  or  the  gift  of  the  land,  one  or  the  other  of  these  is  the 
principal  fact  of  his  case,  and  without  it  all  else  is  worthless; 
and  if  it  could  be  conveniently  done,  all  else  ought  to  be  ex- 
cluded until  the  principal  fact  should  sufficiently  appear,  and 
this  must  be  by  evidence  going  directly  to  the  fact:  Hill  on 
Trustees,  94. 

The  possession  of  the  land  by  the  son  does  not  tend  to  prove 
either  of  them,  for  this  is  sufficiently  accounted  for  by  the  rela- 
tionship of  the  parties.  The  payment  of  the  taxes  is  quite  as 
worthless,  for  sons  always  pay  the  taxes  of  the  land  of  which 
their  father  gives  them  the  use,  or  they  ought  to  do  so.  If  it 
was  taxed  in  the  son's  name,  this  is  fully  accounted  for  by  the 
use,  and  moreover  this  is  the  proper  form  of  taxation  when  the 
son,  and  not  the  father,  is  to  be  personally  charged  with  the  tax. 
That  the  son  had,  or  probably  had,  means  to  buy  land,  does  not 
tend  to  prove  that  he  did  buy  any,  or  furnished  the  money  to  do 
it.  If  these  facts  were  clearly  the  other  way,  they  would  be 
strong  evidence  against  the  son's  claim,  because  they  would  be 
in  direct  hostility  to  it;  but  none  of  them  are  inconsistent  with 
a  use  by  the  son  of  the  land  of  his  father. 

The  fact  that  the  other  sons  were  on  other  farms  of  their 
father's  and  paid  rent  for  them,  while  this  son  paid  none,  is 
fully  accounted  for  by  the  state  of  this  farm  when  the  defend- 
ant got  it,  and  by  his  own  evidence  here  that  it  was  not  worth 
over  thirty  dollars  a  year,  and  that  he  did  not  raise  enough  to 
keep  him.  "Without  this,  it  is  certainly  no  evidence  of  the  prin- 
cipal fact — the  gift,  or  the  famishing  of  the  money — though  it 
might,  if  otherwise  unaccounted  for,  tend  to  corroborate  legiti- 
mate evidence  of  such  principal  fact. 

Nor  do  improvements  tend  directly  to  establish  the  principal 
fact;  and  such  improvements  as  are  in  evidence  here  would 
have  the  very  smallest  weight  as  corroborating  evidence  of  it. 
A  small  frame  house,  a  log  barn,  and  two  log,  one-story,  slab- 
roof  cabins  erected  with  the  assistance  of  the  father,  and  prin- 
cipally of  materials  got  on  the  place,  constitute  the  whole  of 
them;  and  their  value,  even  as  corroborating  evidence,  seems 
to  be  more  than  counterbalanced  by  the  miserable  state  in 
which  he  kept  the  place.  If  valuable  and  careful  improvements 
are  some  evidence  corroborative  of  a  claim  to  more  than  a  mere 
estate  at  will,  then  careless  cultivation   and   merely  essential 
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improvements  mtist  be  evidence  the  other  way,  unless  when 
accounted  for  by  the  laziness  of  the  tenant. 

AVhen  a  father  puts  his  son  on  a  farm  with  the  expectation  of 
{riving  it  to  him  some  day,  the  son  is  not  like  to  an  ordinary 
tenant  at  will;  for  his  relationship  to  the  owner  places  him  in  a 
higher  position,  not  as  to  the  legal  title,  but  as  to  his  hopes, 
and  consequently  as  to  his  inducements  to  improve.  "We  nat- 
urally expect  him  to  deal  with  the  place  very  differently  from 
what  a  stranger  would  do.  He  improves  it  because  he  expects 
that  the  justice  of  his  father  will  give  him  the  benefit  of  his  im- 
provements; and  in  making  them  he  is  almost  always  aided  by 
his  father  and  the  rest  of  the  family,  without  any  accounts 
being  kept;  and  this  shows  very  clearly  their  family  character, 
and  excludes  them  from  the  supervision  of  the  law.  In  the 
very  nature  of  these  family  transactions,  such  improvements  are 
not  evidence  of  a  gift  of  the  land;  and  no  matter  how  unjustly 
a  father  may  seem  afterward  to  have  acted  to  his  son,  or  how 
unfortunate  it  may  be  for  him  that  his  father  died  without  car- 
rying out  his  intentions,  we  cannot  correct  the  mischief  by 
giving  the  son  the  land.  Mischief  though  it  be,  it  is  slight  and 
temporary  compared  with  the  evils  which  would  be  caused  to 
families  if  the  law  should  hold  out  inducements  to  litigation  as 
a  means  of  correcting  such  parental  errors. 

Let  the  family  bond  and  relations  stand  as  aacred  as  is  possi- 
ble against  the  intermeddling  of  the  state.  It  is  the  funda- 
mental institution  upon  which  the  state,  as  a  social  organization, 
depends;  and  if  this,  by  its  legislation  or  jurisprudence,  gives 
encouragement  to  family  strife,  it  begets  demoralization  in  the 
very  elements  of  its  own  life.  If  it  should  test  the  acts  and  in- 
tercourse of  the  family  by  the  same  rules  as  it  does  those  of 
strangers,  then  the  family  relation  is  struck  down  when  the  law 
comes  in  to  judge;  and  there  must  be  the  same  circumspection 
and  mistrust  in  the  intercourse  of  parent  and  child  as  there  is 
between  strangers.  If  we  have  not  intelligence  enough  to  ap- 
preciate the  value  and  the  duty  of  union  of  act  and  feeling,  either 
in  church  or  state,  let  us  at  least  respect  the  family  instinct  so 
far  that  we  may  always  have  this  single  element  of  social  union 
to  fall  back  upon  when  inclined  to  despondency  on  account  of 
the  wide  and  multiplied  divisions  to  which  society  is  subject. 

The  error  in  the  evidence  of  Eepner's  pardon  being  admitted 
will  be  avoided  on  the  next  trial. 

Judgment  reversed  and  a  new  trial  awarded 

Lewzs,  C.  J. 9  and  Blaok,  J.,  dissented. 
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Eqcitt  will  no-^  Interfere  where  Legal  Remedy  Exisfrs>  aa  a  gen- 
eral rule:  Andrews  v.  Sullivan,  43  Am.  Dec.  53. 

DouBLjs  Defenses;  Judy  v.  Kelley,  60  Am.  Dec.  445;  Cunningham  v.  Smithy 
60  Id.  333. 

Possession  as  Evidence  of  Title:  Flume  v.  Seward^  60  Am.  Dec  599, 
and  copious  note  on  the  subject  601. 

Pardons:  See  comprehensive  note  on  the  subject  to  State  v.  Mclntire^  59 
Am.  Dec.  572. 

The  principal  case  was  cited  in  Hertzog  v.  Hertzog^  29  Pa.  St.  469>  to 
the  point  that  **  one  who  enters  as  a  tenant  of  the  owner  is  not  presumed  to 
hold  adversely,  even  after  his  term  has  expired.  In  all  such  cases,  if  there 
is  a  relation  adequate  to  account  for  the  possession,  the  law  accounts  for  it 
by  that  relatiou,  unless  the  contrary  be  proved.  A  party  who  relies  upon  a 
contract  must  prove  its  existence;  and  this  he  does  not  do  by  merely  proving 
a  set  of  circumstances  that  can  be  accounted  for  by  another  relation  appear- 
ing to  exist  between  the  parties." 


Xauitman  v.  Griesemee. 

[20  PSNNffXLT^ftiaA  StAXK,  407.1 

It  is  not  Error  for  Court  to  Omit  to  Charge  on  Every  Possible  Aspect 
OF  Facts,  especially  when  uninvited  by  the  party  complaining. 

Superior  Owner  may  Improve  his  Lands  by  ^Throwino  Ikcreased 
Waters  upon  his  Inferior,  through  the  natural  and  customary  chan- 
nels, but  the  principle  should  be  prudently  applied. 

Superior  Owner  has  Ko  Eight  to  Dig  New  Channels  and  cause  in- 
creased flow  of  water  through  them  upon  his  inferior's  land. 

Inferior  Owner  is  not  Obuged  to  Receive  on  his  Land  Waters 
which  nature  never  appointed  to  flow  there,  and  may  dam  up  a  channel 
cut  for  the  carrying  of  such  waters  to  and  upon  his  land. 

Case  for  obstructiiig  a  watercourse.  The  opinion  states  the 
facts. 

Banks  and  Strong ,  for  the  plainti£f8  in  error. 

E.  W,  Smith,  for  the  defendant  in  error. 

By  Court,  Woodward,  J.  This  was  an  action  of  trespass  on  the 
case,  in  which  the  plaintiffs  complained  that  the  defendant  had 
obstructed  an  ancient  watercourse,  whereby  water  was  thrown 
back  upon  their  lands  to  their  injury.  The  parties  own  adjoin- 
ing lands,  and  some  thirty  or  forty  rods  above  the  dividing  line 
la  a  strong  spring  on  the  land  of  the  plaintiffs,  the  natural  out- 
let of  which  is  in  the  direction  of  the  defendant's  land.  This 
outlet,  having  rising  ground  on  both  sides  of  it,  serves  to  cany 
off  not  only  the  water  of  this  spring,  but  also  the  water  from 
rain  and  snow  which  fall  on  some  six  hundred  acres  of  land, 
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properly  of  the  plaintiff  and  others.  At  a  very  early  period  in 
the  history  of  Berks  county  a  public- road  was  laid  out  across 
the  outlet  near  the  spring,  with  a  small  bridge,  composed  of 
logs  and  plank,  over  the  outlet,  leaving  a  water-way  underneath. 
The  bridge  was  repaired  from  time  to  time,  and  the  passage 
under  it  cleared  of  rubbish,  and  finally  a  plank  trunk  was  put 
in  to  conduct  the  water  under  the  bridge.  Some  few  years  since 
the  public  road  was  vacated,  and  then  the  father  of  the  plain- 
tiffs took  out  the  trunk  and  opened  a  passage  for  the  water. 
Some  witnesses  speak  of  the  spring  as  a  natural  pond  covering 
half  an  acre  of  ground,  and  others  say  that  formerly  they  mowed 
grass  growing  where  the  pond  has  been  known  of  late  years. 
Whether  it  was  a  reservoir  by  nature,  or  made  so  by  the  em- 
bankments of  the  public  road  and  the  partial  obstruction  of  the 
outlet,  is  not  an  ascertained  fact  in  the  case.  The  attention  of 
the  jury  was  not  directed  to  it,  and  no  point  was  submitted  on 
the  subject  which  enables  us  to  infer  how  they  may  have  re- 
garded it.  But  whether  the  customary  flow  from  this  natural 
or  artificial  pond  was  into  the  defendant's  land  was  a  very  im- 
portant inquiry  as  affecting  the  rights  of  both  parties.  It  was 
made  a' prominent  question  on  the  trial.  Put  to  the  jury  as  it 
was,  we  are  obliged  to  regard  the  fact  as  found,  that  no  water 
ever  reached  the  defendant's  land  through  this  channel  except 
in  freshets,  until  the  ditch  was  dug,  for  Uie  obstruction  of  which 
this  suit  was  brought.  There  was  evidence  that  made  it  the 
duty  of  the  coiirt  to  submit  this  question,  and  which  justified 
the  jury  in  finding  as  they  did;  but  it  is  complained  of  on  the 
part  of  the  plaintiffs  that  in  determining  the  customary  flow 
the  court  did  not  direct  the  attention  of  the  jury  to  the  state 
of  the  ground  before  the  old  road  was  built. 

Doubtless  the  ancestor  of  the  plaintiffs  had  a  right,  after 
vacation  of  the  old  road,  to  remove  it  altogether,  and  restore 
the  premises  to  the  state  they  were  in  before  the  road  was  built. 
If  the  effect  of  exercising  this  right  was  to  give  the  water  its 
original  but  long-suspended  flowage,  and  thereby  cause  it  to 
penetrate  the  defendant's  land,  which  during  the  partial  ob- 
struction of  the  road  it  had  failed  to  reach,  it  was  a  very  impor- 
tant conclusion  of  fact,  and  should  have  been  ascertained  and 
established.  But  if  plaintiffs'  counsel  thought  there  was  evi- 
dence to  establish  it,  they  doubtless  presented  it  in  argument  to 
the  jury;  and  if  they  wished  the  court  to  charge  upon  it,  they 
should  have  called  on  them  by  an  appropriate  point  to  do  so. 
It  is  not  error  for  a  court  to  omit  to  charge  on  every  possible 
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aspect  of  the  facts,  especially  when  uninvited  by  the  jmrty  com- 
plaining. So  far  as  the  judge  dealt  with  the  facts,  he  presented 
them  fairly.  The  witnesses,  to  whose  testimony  he  referred, 
spoke  of  the  flow  of  the  water  as  they  had  known  it.  If  their 
memories  were  not  older  than  the  road,  this  was  not  their  fault, 
and  it  was  no  reason  why  the  court  should  withhold  their  testi- 
nony  from  the  jury.  If  there  was  evidence  that  proved  a  different 
state  of  waters  before  the  road  was  built,  the  court  said  nothing 
to  damage  the  effect  of  it,  and  the  plaintiffs  had  the  benefit  of 
it;  but  not  having  invoked  judicial  comment  upon  it,  they  have 
no  reason  to  complain  that  judicial  comment  was  withheld. 

Taking  it,  then,  as  an  established  fact  that  the  ordinary  flow^ 
of  water  from  the  plaintiffs'  spring  did  not  reach  the  defend- 
ant's land,  though  tending  towards  it,  did  he  do  anything  to 
obstruct  the  floods  and  freshets  that  were  accustomed  to  flow 
there?  Most  certainly  he  did  not,  for  the  court  told  the  jury 
that  "  to  prevent  the  waters  of  floods  and  freshets  flowing  where 
they  were  accustomed  to  flow,  the  defendant  could  have  no  right. 
Any  obstructioi^  to  any  such  waters  would  give  the  plaintiffs 
the  right  of  action."  Was  this  sod  dam  an  obstruction  of  any 
such  waters?  In  finding  for  the  defendant,  the  jury  answered 
this  question  in  the  negative. 

But  if  the  defendant  did  not  obstruct  the  only  water  that  was 
accustomed  to  flow  into  his  land,  for  what  is  he  sued?  It  ap- 
{>eared  from  the  testimony  of  Nathaniel  Bertolette,  a  witness 
called  on  both  sides,  that  from  a  point  in  the  plaintiffs'  field, 
about  seventeen  rods  north  of  the  division  fence,  there  was  an 
ascent  of  several  inches  to  the  fence,  and  in  twenty-two  feet  from 
the  fence  south  into  Griesemer's  land,  an  elevation  of  ten  inches 
more.  This  perhaps  accounts  for  the  fact  that  the  water  only  of 
floods  and  freshets  reached  Griesemer's  land.  Whether  the 
ordinary  flow  wasted  itself  by  absorption  or  evaporation,  or  was 
consumed  in  irrigation  of  the  fifty  acres  of  plaintiff's  meadow, 
it  did  not  visit  the  defendant's  land,  and  from  the  topography  of 
the  place  it  was  physically  impossible  that  it  should.  But  to 
compel  it  to  go  there,  a  ditch  was  dug,  which,  according  to  one 
vntness,  extended  at  least  twelve  feet  into  Griesemer^s  land. 
Finding  that  the  water  thus  introduced  was  injurious  to  his 
crops,  Griesemer  built  the  sod  dam  across  the  ditch  at  the  line 
fence,  and  this  is  the  wrong  complained  of. 

Almost  the  whole  law  of  watercourses  is  founded  on  the 
maxim  of  thecommon  law,  Aqua  currU  et  debet  currere.  Because 
water  is  descendible  by  nature,  the  owner  of  a  dominant  or  su- 
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perior  heritage  has  an  easement  in  the  servient  or  inferior  tene- 
ment for  the  discharge  of  all  waters  which  by  nature  rise  in  or 
flow  or  fall  upon  the  superior.  Hence  the  owner  of  a  mill  has 
an  easement  in  the  land  below  for  the  free  passage  of  water  from 
the  mill  in  the  natural  channel  of  the  stream,  accompanied  with 
the  right  to  enter  the  land  for  the  purpose  of  clearing  out  the 
stream,  and  removing  obstructions  to  the  free  flow  of  the  water : 
Prescott  V.  WiUiams,  5  Met.  429  [39  Am.  Dec.  668]. 

This  easement  is  called  a  servitude  in  the  Boman  law,  and 
consists,  says  Pardessus,  in  the  subjection  of  the  inferior  heri- 
tage towards  those  whose  lands  are  more  elevated  to  receive  the 
waters  which  flow  from  them  naturally,  and  quoting  the  code 
civil,  he  adds,  "This  obligation  applies  only  to  waters  which 
flow  naturally,  without  any  act  of  man;"  those  which  come 
either  from  springs,  or  from  rain  falling  directly  on  the  heritage, 
or  even  by  the  effect  of  the  natural  disposition  of  the  places,  are 
the  only  ones  to  which  this  expression  of  the  law  can  be  applied. 
It  is  not,  however,  to  be  understood,  he  goes  on  still  further  to 
say,  that  because  the  flow  of  water  must  not  be  caused  by  ihe 
act  of  man,  that  therefore  the  proprietor  who  transmits  water  to 
the  inferior  heritage  is  not  permitted  to  do  anything  on  his  own 
land — that  he  is  condemned  to  abandon  it  to  perpetual  sterility, 
or  never  vary  the  course  of  cultivation,  simply  because  such  acts 
would  produce  some  change  in  the  manner  of  discharging  the 
water.  The  law  intends  not  this;  it  prohibits  only  the  emission 
into  the  inferior  heritage  of  the  waters  which  would  never  have 
fallen  there  by  the  disposition  of  the  places  alone.  It  neither 
would  nor  could  refuse  to  the  superior  proprietor  the  right  to 
aid  and  direct  the  natural  flow. 

Hence,  for  the  sake  of  agriculture — agri  colendi  causa — a  man 
may  drain  his  ground  which  is  too  moist,  and  discharging  the 
water  according  to  its  natural  channel,  may  cover  up  and  con- 
ceal the  drains  through  his  lands;  may  use  running  streams  to 
irrigate  his  fields,  though  he  thereby  diminishes,  not  unreason- 
ably, the  supply  of  his  neighbor  below;  and  may  clear  out  im- 
pediments in  the  natural  channel  of  the  streams,  though  the 
flow  of  water  upon  his  neighbor  be  thereby  increased. 

I  am  aware  that  in  Merritt  v.  Parker,  1  Coxe,  460,  Chief  Jus- 
tice Kinsey  denied  these  principles,  and  held  that  by  no  contriv- 
ance and  under  no  pretense  can  one  man  cause  to  flow  over 
the  land  of  another  a  greater  quantity  of  water  than  it  is  nat- 
urally subjected  to;  but  on  the  other  hand,  there  is  a  Maxyland 
case  of  equal  authority,   WiUiama  v.   Oale,  a  Har.  &  J.  231, 
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which  in  its  facts  bears  a  striking  resemblance  to  the  case  at  bar, 
and  the  case  of  Martin  v.  Riddle,  26  Pa.  St.  415,  note,  decided 
by  my  brother  Lowrie,  in  the  district  court  of  Allegheny  county, 
and  affirmed  in  the  supreme  court  at  September  term,  1848. 
These  cases  recognize  the  principle  that  the  superior  owner  may 
improve  his  lands  by  throwing  increased  waters  upon  his  inferior 
through  the  natural  and  customary  channels,  which  is  the  most 
important  principle  in  respect  not  only  to  agricultural  but  to 
mining  operations  also. 

It  is  not  more^igreeable  to  the  lows  of  nature  that  water  shovdd 
descend  than  it  is  that  land  should  be  farmed  and  mined;  but 
in  many  cases  they  cannot  be  if  an  increased  volume  of  water 
may  not  be  discharged  through  natural  channels  and  outlets. 
The  principle,  therefore,  is  to  be  maintained;  but  it  should  be 
prudently  applied.  This  court  refused  to  apply  it  as  among 
several  owners  of  city  lots,  each  of  whom,  it  was  held  in  Bentz 
V.  Armstrong,  8  Watts  &  S.  40,  must  so  regulate  and  grade  his 
own  lot  as  that  the  water  which  falls  or  accumulates  upon  it 
shall  not  run  upon  the  lot  of  his  neighbor.  It  was  greatly  mis- 
applied by  the  plaintiffs  when  they  supposed  they  might  not 
only  increase  the  ordinary  flow,  but  might  dig  a  new  channel 
for  it  to  and  into  the  defendant's  land.  If  from  the  natural 
disposition  of  the  place  a  basin  was  formed  on  the  plaintiffs' 
land,  some  seventeen  rods -short  of  the  defendant's,  from  which 
the  water  flowed  upon  the  defendant  only  in  time  of  floods  or 
freshets,  the  defendant  was  the  superior  owner  in  respect  of 
that  place  in  all  ordinary  times,  and  it  would  be  a  reversal  of 
the  principles  stated  to  subject  him,  against  his  consent,  to  an 
artificial  channel  that  would  deprive  him  of  the  advantages  of 
his  position.  If  his  land  was  higher  than  that  basin,  he  had  a 
right,  except  in  high  water,  to  have  the  rains  and  snows  run 
from  his  land  on  to  the  plaintiffs'.     Aqua  currii  el  debet  currere. 

The  plaintiffs  had  no  right  to  insist  upon  his  receiving  waters 
which  nature  never  appointed  to  flow  there;  and  against  any 
contrivance  to  reverse  the  order  of  nature,  he  might  peaceably 
and  on  his  own  land  take  measures  of  protection.  The  sod  dam, 
if  indeed  it  ever  had  a  substantive  existence,  of  which  the  coun- 
sel on  neither  side  were  able  to  convince  themselves,  was,  in  this 
view  of  the  case,  an  innocent  and  lawful  erection.  It  was  not 
setting  up  a  nuisance  against  a  nuisance  any  more  than  the 
shutting  the  door  against  an  unwelcome  visitor  is  a  nuisance. 
The  only  servitude  the  plaintiff  could  claim  in  the  defendant's 
land  was  that  it  should  receive  the  overflow  which  was  natural 
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and  customary,  and  the  court  throughout  their  charge  guarded 
this  right.  There  was  no  invasion  of  it  by  the  defendant,  and 
he  was  not  therefore  liable  in  damages.  The  elevation  which 
protected  hira  in  ordinary  times  could  not  be  reduced  without 
his  consent,  and  when  the  undue  liberty  was  taken,  he  was  not 
a  wrong-doer  in  protecting  himself  from  the  consequences. 
The  judgment  is  afi&rmed.   

Failure  to  Give  iNSTBUcnoNs  upon  Fabtxculab  Poikt  is  no  ground  of 
exception  to  a  verdict,  unless  the  party  excepting  requested  the  judge  so  to 
instruct:  Moses  v.  Boston  A  Maine  £.  B,,  64  Am.  Deo.  381,  and  cases  cited 
in  note  393. 

Owner  of  Dominant  Tenement  may  Construct  Artificial  Ditches 
and  canals  to  improve  his  land,  or  prepare  it  for  agriculture,  but  in  so  doing, 
must  conform  as  nearly  as  possible  to  the  course  of  the  natural  drains:  LaUi- 
more  v.  DavU^  33  Am.  Dec.  581.  As  to  what  owner  of  domiuant  tenement 
may  not  do,  see  Martin  v.  Jt^tt,  32  Id.  120.  For  discussion  of  easement  as  to 
water  rights,  see  extended  note  to  Elliott  v.  RJiett,  57  Id.  763;  see  also  IVheai' 
ley  V.  Chrvman,  64  Id.  657,  and  note  661;  Overton  v.  Sawyer,  62  Id.  170. 

Servitude  to  Receite  Flow  of  Water:  See  copious  note  to  Martin  v. 
JeU,  32  Am.  Dec.  123. 

Citations  of  Principal  Case. — It  is  not  error  for  a  court  to  omit  to  charge 
in  every  possible  aspect  of  a  case  when  uninvited  by  the  party  complaining: 
Stokes  V.  Burrell,  3  Grant  Cas.  242;  KnoU  v.  Light,  76  Pa.  St.  272.  For  doc- 
trines similar  to  those  of  the  principal  case,  see  Miller  v.  Laubach,  47  Id.  155. 


Louden  v.  Bltthe. 

[27  Peithsyltania  State,  23.] 

Married  Woman  may  Convey  or  Mortgage  her  Land  by  joining  her 
husband  in  a  deed  for  that  purpose,  but  to  make  such  deed  valid,  it  is 
necessary  to  show  by  legal  evidence  that  no  fraud  was  practiced  upon 
her,  but  that  she  executed  it  with  a  full  knowledge  of  its  meaning,  pur- 
pose, and  intent,  and  that  her  will  was  perfectly  free,  and  that  her  mind 
accorded  with  the  act. 

Deed  of  Married  Woman  is  Void  it  her  Hitsband  Uses  his  Influ- 
ence AND  Power  over  Her  in  such  manner  as  to  control  her  unduly, 
and  make  her  act  under  his  will,  and  not  her  own. 

Married  Woman's  Deed,  to  be  Valid,  must  Show  that  in  Execution 
there  was  no  imprisonment  of  her  mind  nor  advantage  taken  of  her 
weakness,  and  she  must  have  acted  voluntarily  and  without  compulsion, 
either  physical  or  moral;  and  the  only  way  these  facts  can  be  proved  ia 
by  a  magistrate's  certificate  that  he  examined  her  separate  and  apart 
from  her  husband,  that  he  made  the  contents  of  the  deed  fully  known  to 
her,  and  that  she  declared  her  execution  of  it  to  be  voluntary  and  free 
from  any  sort  of  coercion. 

Maoistrate'h  Certificate  of  Acknowledgment  of  Deed  by  Married 
Woman,  reciting  an  examination  separate  and  apart  from  her  husband. 
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and  that  the  execntion  was  voluntary  and  free  from  coercion  on  the  part 
of  her  husband,  is  conclusive  in  favor  of  one  who  accepted  it  in  good 
faith,  and  paid  his  money  without  knowing  or  having  any  reason  to 
doubt  its  truth;  but  if  such  certificate  be  false  in  fact,  and  the  grantee 
knew  it,  or  knew  of  circumstances  which  would  put  an  honest  and  pru- 
dent man  upon  inquiry,  then  it  may  be  contradicted  by  parol  evidence. 

AcKMOWL£]>GM£NT  OP  DsED  BT  Marrted  Woman  18  Vou)  if  the  evidence 
shows  that  the  examination  was  in  the  presence  of  her  husband,  that  the 
wife  was  not  properly  informed  as  to  the  nature  of  the  transaction,  or 
that  she  was  under  the  influence  of  fraud  or  coercion. 

Declarations  op  Married  Womak  Made  while  Deed  was  being  Pre- 
pared, of  her  unwillingness  to  execute  it,  though  not  made  in  the  pres- 
ence of  the  grantee,  are  admissible  as  part  of  the  rea  geeta  to  show  the 
invalidity  of  the  execution  of  such  deed. 

Ejectment.  The  facts  and  evidence  in  this  case  are  substan- 
tially the  same  as  in  Louden  v.  Blythe,  55  Am.  Dec.  527.  On 
the  trial  of  the  present  action,  the  defendants  proposed  to  give 
in  evidence  declarations  of  Mrs.  Blythe,  one  of  the  defendants, 
to  a  witness  while  the  instrument  in  controversy  was  being 
written,  and  whilst  the  parties  were  together,  respecting  her 
willingness  to  execute  it  and  her  intentions  in  that  regard,  such 
declarations  not  being  made  in  the  presence  of  the  grantee. 
The  evidence  was  admitted  against  plaintiff's  objection,  and  he 
took  an  exception.  She  also  offered  to  prove  that  the  mortgage 
in  question  was  executed  in  consequence  of  Louden's  importu- 
nity. This  was  also  admitted  against  plaintiff's  objection,  and 
he  excepted.  The  charge  referred  to  in  the  opinion  states  the 
propositions  of  law  substantially  as  laid  down  in  the  opinion. 
The  remaining  facts  appear  in  the  opinion. 

McConaghy,  and  31.  and  W.  McLean^  for  the  plaintiff  in  error. 
McCleary,  for  the  defendant  in  error. 

By  Court,  Black,  J.  The  land  in  dispute  was  the  separate 
estate  of  a  married  woman.  Her  husband  is  now  dead,  and  this 
ejectment  against  her  is  brought  on  a  mortgage  purporting  to 
have  been  executed  and  acknowledged  jointly  by  herself  and 
her  husband  while  he  was  living.  She  alleges  that  the  mort- 
gage is  void  as  against  her,  because  she  executed  it  under  the 
influence  of  imposition  and  coercion. 

A  married  woman  may  convey  or  mortgage  her  land  by  join- 
ing with  her  husband  in  a  deed  for  that  purpose.  But  to  make 
such  a  deed  valid,  it  is  necessary  to  show  by  legal  evidence  that 
no  fraud  was  practiced  upon  her,  but  that  she  executed  it  with 
a  full  knowledge  of  its  meaning,  purpose,  and  intent.    It  must 
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also  be  shown  that  her  will  was  perfectly  free,  and  that  her 
mind  accorded  with  the  act.  If  he  uses  his  influence  and  power 
in  such  manner  as  to  control  her  unduly,  or  so  as  to  make  her 
act  under  his  will,  and  not  her  own,  the  deed  is  void.  I  do  not 
say  that  it  will  be  vitiated  by  the  mere  fact  that  she  yields  to 
his  persuasions  even  when  she  does  so  against  her  better  judg- 
ment. But  there  must  be  no  imprisonment  of  her  mind,  and 
no  unfair  advantage  taken  of  her  weakness.  She  must  act  vol- 
untarily, and  not  by  compulsion,  moral  or  physical.  These  facts 
are  to  be  proved  in  one  way  only — that  is,  by  the  certificate  of  a 
judge  or  justice,  that  he  examined  her,  not  in  the  presence  of 
her  husband,  but  separately;  that  he  made  the  contents  of  the 
deed  fully  known  to  her;  that  she  declared  her  execution  of  it 
to  be  voluntary  and  free  from  every  sort  of  coercion.  Such  a 
certificate  is  conclusive  in  favor  of  a  grantee,  who  has  accepted 
the  deed  in  perfect  good  faith,  and  paid  his  money,  without 
knowing  or  having  any  reason  to  suspect  that  it  is  untrue. 
But  if  it  be  in  point  of  fact  false,  and  if  the  grantee  knew  it  to 
be  false,  or  if  knowledge  can  be  brought  home  to  him  of  any 
circumstance  which  wovdd  put  an  honest  and  prudent  man  upon 
inquiry,  then  it  may  be  contradicted  by  parol  evidence.  When 
the  certificate  of  the  acknowledgment  is  overthrown  by  proof  that 
the  examination  of  the  woman  was  made  in  the  presence  of  the 
husband,  that  she  was  under  the  influence  of  fraud  or  coercion, 
or  that  she  was  not  properly  informed  of  the  nature  of  the  trans- 
action, it  goes  for  nothing,  of  course. 

The  charge  of  the  court  below  embodied  these  principles. 
"Whosoever  will  compare  that  charge  with  the  opinion  of  Judge 
Gibson  in  Schroder  v.  Decker,  9  Pa.  St.  14,  and  that  of  Judge 
Chambers  in  Louden  v.  Blythe,  16  Pa.  St.  532  [56  Am.  Dec.  527], 
will  see  that  the  learned  judge  of  the  common  pleas  followed  the 
highest  authority.  The  last-named  case  arose  on  this  same  mort- 
gage, between  the  same  parties,  and  was  another  ejectment  for 
the  same  land.  The  evidence  was  somewhat  stronger  against  the 
mortgage  on  the  former  trial  than  it  appears  to  have  been  on  the 
last;  but  there  was  no  such  difference  in  the  facts  as  to  require 
the  solution  of  any  new  legal  questions.  The  jury  found  that 
the  examination  was  not  separate;  that  Mrs.  Blythe's  execution 
of  the  mortgage  was  not  voluntary,  and  that  Louden  knew  it. 
We  are  of  opinion  that  these  facts  were  found  on  evidence 
which  justified  the  verdict.  We  think,  also,  that  none  of  the  ex- 
ceptions to  evidence  have  been  sustained. 

Judgment  affirmed. 
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AcKNOWLBDOMEKT  OP  Deeds  BY  Makried  Women:  See  Livingston  v, 
KettelUt  41  Am.  Dec.  179-184,  uote.  where  the  subject  is  discussed  at  length, 
and  see  also  Hughes  t.  LanCy  50  Id.  436,  note  444;  Mason  v.  Brock,  52  Id. 
490,  and  note  493;  Jordan  v.  Corq/,  Id.  616;  Louden  v.  Blythe,  65  Id.  627, 
and  note  533,  being  the  case  referred  to  in  the  opinion,  and  arising  out  of  the 
same  faets  and  instrument  as  the  principal  case;  Hartley  v.  Froshy  Id.  772; 
}Varreii  y.  Brown,  67  Id.  191.  As  to  the  effect  of  the  certificate  of  acknowl- 
edgment of  married  woman's  deed,  and  facts  recited  therein,  see  Jamison  v. 
Jamison,  31  Am.  Dec.  536,  and  note  541. 

The  principal  case  is  cited  in  Michener  v.  Cavender,  38  Pa.  St.  337, 
McCandless  v.  Engle.,  51  Id.  313,  and  Kocourek  v.  MaraJe,  64  Texas,  206,  to 
the  point  that  parol  evidence  is  admissible  to  show  fraud  or  duress  in  the 
execution  and  acknowledgment  of  a  deed  by  a  married  woman.  In  Biggers 
V.  St,  Louis  Home  Building  Co.,  9  Mo.  App.  212,  it  is  cited  to  the  effect  that 
a  prima  facie  case  of  invalidity  of  certificate  of  acknowledgment  of  deed  by 
a  married  woman  cannot  be  made  out  on  her  unsupported  evidence  of  the 
falsity  of  its  recitals. 


Hudson's  Appeal- 

[27  PxmraTLVAViA  Btatx.  46.] 

After  Jitdoiiknt  Recovered  by  One  Party  in  ms  Own  Name,  and 
Payment  of  Same  to  Him,  another  person  who  claims  a  portion  of 
the  sum  recovered  cannot  have  a  trial  of  his  right  thereto  by  moving 
the  court  in  which  the  judgment  is  entered  to  direct  the  payment  of 
such  portion  to  him,  and  that  the  judgment  be  marked  for  his  use  to 
that  extent,  and  jurisdiction  would  not  be  conferred  upon  the  court  to 
decide  the  matter  in  that  way  by  agreement  of  the  parties  to  consider 
the  money  in  court  for  the  purpose  of  the  motion,  nor  would  the  fact 
that  the  money  was  actually  in  court  alter  the  application  of  the  rule. 

Unsatisfied  Judgment  may  be  Marked  by  Court  for  Use  of  Equi- 
table Claimant  so  as  to  give  defendant  notice  not  to  pay  it  to  the  legal 
plaintiffs,  but  such  determination  would  not  be  conclusive,  especially  on 
third  persons,  and  the  facts  in  such  case,  whether  proved  or  admitted, 
are  not  part  of  the  record,  and  no  appeal  lies  from  the  order  of  the  court 
allowing  or  refusing  a  motion  to  so  mark  a  judgment. 

MoTioK  to  mark  a  judgment  recoyered  by  and  paid  to  one 
pariy  for  the  use  of  another.     The  opinion  states  the  facts. 

Franklin,  for  the  plaintiff  in  error. 

SievenSy  contra. 

By  Court,  Black,  J.  Emma  Hudson  has  a  judgment  against 
the  Pennsylvania  Eailroad  Company,  which  she  recovered  in  her 
own  name,  and,  as  she  asserts,  in  her  own  right;  but  Mary  Hud- 
son alleges  that  the  half  of  it  is  hers.  The  appellant's  state- 
ment of  the  case  says  that  the  money  has  been  paid,  but  it  does 
not  appear  to  whom.    We  presume  it  was  not  paid  to  the  sher- 
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iff,  for  there  was  no  execution;  not  into  court,  for  no  officer  of 
the  court,  as  such,  had  any  legal  authority  to  receive  it;  and 
not  to  Mary  Hudson,  for  she  is  no  party  to  the  suit.  It  must 
have  been  paid  to  Emma  Hudson,  the  legal  plaintiff,  or  (which 
amounts  to  the  same  thing)  to  somebody  else  who  had  power  to 
receipt  for  it  as  her  agent.  Under  these  circumstances,  the 
remedy  of  Mary  Hudson  was  perfectly  plain.  She  might  have 
brought  an  action  for  money  had  and  received.  But  she  merely 
went  into  the  court,  where  this  satisfied  judgment  was  standing, 
and  moved  that  payment  to  her  of  one  half  the  money  be 
ordered,  and  the  judgment  marked  one  half  for  her  use.  This 
is  a  mode  of  recovering  debts  totally  unknown  to  the  law.  The 
agreement  to  consider  it  in  court  gave  no  jurisdiction;  nor 
would  the  case  be  stronger  if  it  had  been  actually  and  bodily 
there.  If  my  neighbor  has  a  sum  of  money  of  which  I  claim  a 
share,  we  cannot  bring  it  before  a  judge  and  demand  partition. 
We  may,  indeed,  appoint  him  an  arbitrator;  but  no  such  thing 
appears  to  have  been  thought  of  in  this  case.  The  court  on 
whose  record  a  judgment  stands  unsatisfied  may  protect  the 
interests  and  rights  of  an  equitable  claimant  by  marking  it  for 
his  use,  so  as  to  give  the  defendant  notice  not  to  pay  it  to  the 
legal  plaintiff.  But  the  determination  of  such  a  motion  would 
not  be  final — ^it  might  be  changed  on  fresh  evidence;  it  would 
not  estop  the  immediate  parties,  if  the  same  question  should 
arise  again  in  another  suit;  certainly  it  would  not  be  conclusive 
on  third  persons.  "Whatever  be  its  effect,  it  is  very  clear  that 
we  cannot  review  it.  The  record  does  not  bring  up  anything 
but  the  motion  itself,  and  the  allowance  or  refusal.  The  facts, 
whether  proved  or  admitted,  are  not  part  of  the  record.  There 
is  no  analogy  between  this  and  a  proceeding  to  distribute  money 
collected  by  the  sheriff  on  execution.  That  is  a  regular  pro- 
ceeding in  equity,  instituted  for  the  protection  of  the  sheriff,  in 
place  of  the  numberless  actions  which  would  otherwise  have  to 
be  brought  against  him.  The  evidence  comes  up  with  the 
record,  the  decree  is  binding  on  all  the  world,  and  the  right 
of  appeal  is  given  by  statute  to  every  one  who  is  interested.  On 
the  whole,  we  are  of  opinion  that  the  refusal  of  the  court  below 
to  mark  the  judgment  one  half  for  the  use  of  Mary  Hudson  is 
not  a  decree  from  which  an  appeal  lies  to  this  court;  and  that 
if  the  claim  which  Mary  Hudson  makes  be  a  just  one,  she  has 
an  ample  remedy  by  due  course  of  law,  from  which  she  is  not 
precluded  by  anything  which  has  yet  occurred. 
Appeal  quashed. 
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Steaoy  v.  Eioe. 

[37  PsmrsTLTAinA  Statx,  75.] 

Undbb  Rule  in  Shxllbt*s  Cask,  if  Testator  Devise  to  Trustee  and 
HIS  Heirs  certain  real  estate  for  the  separate  use  of  testator's  daughter, 
then  a  married  woman,  during  her  life,  and  after  her  death  to  her  heirs 
in  fee -simple,  and  the  daughter  afterwards  become  discovert,  she  has  an 
estate  in  fee-simple  which  will  pass  by  deed  to  her  alienee. 

Use  Executed  by  Statute  is  Legal  Estate  to  All  Intents  and  Pur- 
poses, as  much  as  if  it  had  been  given  by  the  instrument  creating  the 
estate,  without  the  intervention  of  a  trustee. 

UuLE  IN  Shelley's  Case  does  not  Apply  where  Estates  Granted  are 
OF  Different  Qualities,  as  where  lands  are  given  in  special  trust  for 
the  life  of  one  person,  and  after  his  death  in  general  trust  for  the  heirs 
of  the  same  person,  the  latter  use  being  within  the  statute  of  uses,  and 
the  former  not. 

Special  Trusts  are  not  within  Statute  of  Uses,  and  a  trust  to 
hold  for  the  separate  use  of  a  married  woman  is  special;  if  the  woman 
becomes  sole,  the  special  trust  for  her  separateuse  ceases,  and  the  legal 
estate  vests  fully  in  her. 

Devise  to  Trustees  for  Particular  Purpose  vests  legal  estate  in  them 
as  long  as  the  execution  of  the  trust  requires  it,  and  no  longer. 

Ejectment.    The  opinion  states  the  facts. 

Frazer  and  Kline,  for  the  plaintiff  in  error. 

Stevens  and  A.  Herr  Smithy  for  the  defendants  in  error. 

By  Court,  Black,  J.  The  testator  devised  to  a  trustee  and 
the  heirs  of  the  trustee  all  his  real  estate  in  Strasburg,  for  the 
separate  use  of  his  daughter  (a  married  woman)  during  her  life, 
and  after  her  death  he  gave  and  devised  the  same  real  estate  to 
the  heirs  of  his  said  daughter  in  fee-simple.  The  will  was  dated 
in  1805  and  proved  in  1810.  The  daughter  became  a  widow  in 
1821,  and  died  in  1851,  leaving  as  her  heirs  two  grandsons,  of 
whom  the  plaintiff  below  is  one.  In  1847  she  conveyed  the  land 
in  fee  to  the  defendant  below,  who  has  possession,  and  claims 
title  under  the  deed.  The  plaintiff  claims  as  devisee  of  the  re- 
mainder under  the  will  of  his  great  grandfather. 

According  to  the  rule  in  Shelley's  Case,  the  daughter  had  an 
estate  in  fee-simple.  But  the  plaintiff  contends  that  it  is  not 
within  that  rule,  because  the  life  estate  to  the  daughter  is  equi- 
table and  the  remainder  to  the  heirs  legal.  If  this  be  true  in 
point  of  fact,  it  is  sound  in  law,  for  the  two  estates  cannot  unite 
as  an  estate  of  inheritance  in  the  first  taker  unless  they  are  both 
of  the  same  quality. 

The  legal  fee  is  devised  to  the  trustee.    It  is  given  to  him 


448  Steacy  v.  Rice.  [Pfenn. 

and  his  heirs,  and  comprehends  the  whole  estate.  By  the  terms 
of  the  will,  there  was  devised  to  the  heirs  an  equitable  remainder 
after  the  determination  of  the  eqaitable  life  estate  given  to  their 
ancestor.  The  trustee  took  the  legal  estate  for  the  use  of  the 
testator's  daughter  during  her  life  and  for  the  use  of  her  heirs 
afterwards.  But  for  the  heirs  it  was  a  mere  dry  trust,  and  the 
remainder  was  executed  in  them  as  a  legal  estate  under  the  stat- 
ute of  uses.  A  use  executed  by  the  statute  is  a  legal  estate  to  all 
intents  and  purposes,  as  much  as  if  it  had  been  given  by  the  in- 
strument creating  the  estate  without  the  intervention  of  a  trus- 
tee. Where  lands  are  given  in  special  trust  for  the  life  of  one 
person,  and  after  his  death  in  general  trust  for  the  heirs  of  the 
same  person,  the  latter  use  being  within  the  statute,  and  the 
former  not,  the  estates  are  of  different  qualities,  and  the  rule  in 
Shelley's  Case  cannot  apply.  Such  precisely  was  the  case  of 
Lady  Jones  v.  Lord  Say  and  Seal,  1  Eq.  Cas.  Abr.  383,  where  the 
word  '*  heirs  "  was  held  for  that  reason  to  be  a  word  of  purchase, 
and  not  of  limitation.  The  remainder  in  this  case  was  therefore 
legal,  and  if  the  life  estate  was  not  also  legal,  the  opinion  of  the 
common  pleas  that  the  first  taker  had  but  a  life  estate  was  right. 

Special  trusts  are  not  within  the  statute  of  uses;  and  a  trust  to 
hold  for  the  separate  use  of  a  married  woman  is  special :  Barton  v. 
Marion,  7  T.  R.  652.  If,  therefore,  the  testator's  daughter  had 
died  during  her  coverture,  this  case  would  have  been  clear  enough. 
But  her  husband  died  in  1821.  When  she  became  sole  the  trust 
for  her  separate  use  ceased;  it  was  no  longer  a  special  trust,  and 
the  legal  estate  vested  f  uUy  in  her.  It  was  held  by  this  court  in 
Mark  v.  Mark,  9  Watts,  410,  that  where  an  estate  was  devised 
for  the  use  of  children,  there  being  a  special  trust  until  the  young- 
est came  of  age,  the  children  acquired  the  legal  title  when  that 
event  happened.  This  is  in  accordance  with  the  doctrine  in 
England,  where  it  is  laid  down  in  Boss  v.  Parker,  1  Bam.  &  Cress. 
860,  as  a  general  rule,  that  when  an  estate  is  devised  to  trustees 
for  a  particular  purpose  the  legal  estate  vests  in  them. as  long 
as  the  execution  of  the  trust  requires  it,  and  no  longer. 

Here,  then,  we  have  the  case  of  a  devise  giving  an  equitable 
estate  for  life  to  one  person,  and  remainder,  also  equitable,  to 
her  heirs.  But  the  remainder  immediately  became  an  executed 
legal  estate  in  the  heirs,  while  the  life  estate  was  executed 
not  immediately,  but  some  time  afterwards.  Both  were  legal 
estates  at  the  time  of  the  first  taker's  death,  and  at  the  time 
of  her  conveyance  in  fee  to  the  defendant.  Does  this  state 
of  things  leave  the  case  within  the  exception  which  says  that 
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the  two  estates  cannot  unite  unless  they  be  of  ihe  same  quality  ? 
It  is  somewhat  curious  that  no  direct  authority  can  be  found  on 
this  point.  A  dictum  of  Lord  Hardwicke  in  Spencer  v.  BagsliaWy 
2  Atk.  270,  has  been  cited  to  the  effect  that  nothing  which  hap- 
pens after  the  death  of  the  testator  can  change  the  estates  of  the 
devisees.  But  that  case  can  hardly  be  considered  as  authority, 
for  it  has  been  in  effect  overruled  by  several  later  decisions,  and 
it  has  not  stood  the  test  to  which  the  criticisms  of  the  text- 
writers  have  subjected  it:  Feame  on  Cent.  Eem.  121;  Hays' 
Ent.  Tab.  2,  No.  47;  2  Kent's  Com.  219.  Besides,  Lord  Hard- 
wicke was  speaking  of  changes  produced  by  the  acts  of  the 
parties  which  made  a  question  not  at  all  analogous  to  this. 

This  is  not  a  question  of  interpretation,  in  which  the  object 
is  to  get  at  the  meaning  of  the  testator.  If  it  were,  and  if  the 
will  afforded  us  no  other  means  of  judging,  we  might  consider 
the  difference  in  the  qualities  of  the  two  estates,  though  existing 
only  for  a  time,  as  a  strong  argument  for  the  plaintiff.  But  we 
are  considering  the  application  of  a  rule  of  law — a  rule  which 
often  disregards  the  intention,  however  clearly  expressed.  We 
have  no  doubt  what  was  meant  by  this  will.  Like  ninety-nine , 
in  a  hundred  of  the  cases  to  which  the  rule  in  ShelkxjB  Case, 
has  been  held  to  apply,  it  was  the  purpose  of  the  testator  to  give 
the  first  object  of  his  bounty  a  life  estate  merely.  But  the  law 
vnll  not  treat  that  as  an  estate  for  life  which  is  essentially  an 
estate  of  inheritance,  nor  permit  any  one  to  take  in  the  char- 
acter of  heir  unless  he  takes  also  in  the  quality  of  heir.  It  does 
not  stand  with  the  interest  of  the  state  that  lands  so  devised 
should  be  tied  up  from  alienation  during  the  life  of  the  first 
taker  and  the  minority  of  his  heirs. 

It  is  to  be  observed  that  this  case  is  literally  within  the  rule 
as  laid  down  by  the  judges  in  Shelley's  Case,  The  testator's 
daughter  took  an  estate  for  life  under  the  will,  and  in  the  same 
instrument  there  is  a  limitation  of  the  fee  to  her  heirs  by  way  of 
remainder.  The  life  estate  she  took  was  legal  after  the  special 
trust  had  ended,  and  there  was  then  nothing  in  the  quality  of 
the  two  estates  to  prevent  them  from  uniting.  I  have  said  that 
a  use  executed  under  the  statute  is  a  legal  estate.  Can  it  make 
any  difference  that  it  was  not  executed  immediately,  if  it  was 
executed  at  all  within  the  period  of  its  duration?  I  cannot  see 
why  it  should.  Chancellor  Kent,  2  Com.  215,  says  the  rule  ap- 
plies whether  the  ancestor  takes  the  freehold  by  express  limita- 
tion, by  resulting  use,  or  by  implication  of  law.  His  name  will 
perhaps  establish  any  legal  proposition  not  opposed  by  the 
Ax.  Dxo.  Vol.  LXVn— M 
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judicial  authorities;  and  if  be  be  right  in  this,  it  is  manifest  that 
the  words  of  Lord  Hardwicke  have  been  understood  by  the  plain- 
tiflf 's  counsel  in  too  broad  a  sense. 

On  the  whole,  we  are  of  opinion  that  the  testator's  daughter, 
having  taken  under  the  will  what  became  after  the  death  of  her 
husband  a  legal  estate  for  her  life,  and  the  remainder  in  fee 
being  also  legal,  and  limited  to  her  heirs  by  the  same  instru- 
ment, the  two  estates  united  and  became  a  feensimple  estate  in 
her,  which  therefore  she  had  good  right  to  convey  at  the  date 
of  her  deed  to  the  defendant. 

Judgment  reversed,  and  judgment  here  for  the  plaintiff  in  er- 
ror (who  was  the  defendant  in  the  common  pleas),  with  costs  of 
suit. 

LowRiB,  J.,  delivered  the  following  concurring  opinion:  This 
is  a  devise  to  one  in  trust  for  the  separate  use  of  the  testator's 
daughter,  a  married  woman,  during  her  life,  and  then  to  her 
heirs  in  fee.  The  daughter  became  single,  and  then  she  and  her 
daughter  and  only  child  joined  in  selling  it.  She  outlived  her 
daughter,  and  died  leaving  grandchildren,  and  one  of  them  is 
now  claiming  that  the  deed  of  his  mother  and  grandmother 
could  convey  only  an  estate  for  the  life  of  his  grandmother.  Is 
it  so?  • 

Strike  out  the  trust,  and  it  is  a  devise  to  one  for  life  with  re- 
mainder to  her  heirs,  which  is  plainly  a  fee-simple.  Now,  the 
trust  was  struck  out  by  an  event  involved  in  the  nature  of  the 
gift — that  is,  when  the  testator's  daughter  became  sole;  for  then 
its  purpose  had  been  satisfied,  and  after  that  the  trust  stood  for 
the  sole  benefit  of  a  single  woman,  and  was  immediately  exe- 
cuted by  the  statute  of  uses,  and  became  a  legal  estate  in  her. 

This  is  therefore  an  estate  in  trust  for  the  daughter  during 
coverture,  with  remainder  to  her  for  life,  and  remainder  in  fee 
to  her  heirs.  It  is  a  gift  of  a  legal  freehold  to  her  and  them,  in 
the  same  will,  a  limitation  of  the  fee  to  her  heirs,  which  makes 
a  fee-simple  in  her:  Eileman  v.  Bomlaugh,  13  Pa.  St.  351  [53 
Am.  Dec.  474].  And  we  need  not  say  what  would  be  the  effect 
if  the  estates  were  of  different  qualities.  When,  therefore,  she 
sold  the  land  to  Steacy  she  had  full  right  to  sell. 

Rule  in  Shelley's  Case,  when  and  whebe  Opebates:  See  Ware  v. 
Bicfuirdson,  56  Am.  Dec.  762,  and  cases  cited  in  note  781. 

Statute  of  Uses,  Effect  to  Execute  Use  and  to  Vest  Legal  Title: 
See  Chapman  v.  OUusell,  48  Am.  Dec.  41;  Moore  v.  SchuUz,  53  Am.  Deo.  448, 
and  note;  Ware  v.  Bicliardsan,  56  Id.  762. 
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Devise  in  Tbust  to  Woman,  What  Passes  by,  Effect  of  Mabriage, 
AND  OF  Subsequent  Death  of  Husband:  See  Whichcole  v.  Lyle's  Ex'tr,  28 
Pa.  St.  87;  Bush's  Appeal,  33  Id.  87;  McKee  v.  McKinley,  Id.  93;  Kay  v. 
Hcatrs,  37  Id.  37;  Bamett's  Appeal,  46  Id.  406;  Freyvogle  v.  Hughes,  56  Id. 
230;  Megargee  v.  NagUe,  64  Id.  218;  3ilate  of  Harris,  3  Phila.  327,  where 
the  principal  case  is  cited  and  followed  on  this  point. 


German  v.  German. 

[71  PsmnTLTAXIA  Statx,  116.] 

Life  Estate  in  Pcbsonal  I^ropkrtt  Gives  Donee  Right  to  Consume 
the  same  where  it  cannot  be  used  without  consuming  it,  or  to  wear  it 
out  where  it  cannot  be  used  without  so  doing. 

Liability  of  Life  Tenant  of  Personalty  oveb  to  Remainderman  is 
governed  by  the  intention  of  the  donor,  as  manifested  by  the  instru- 
ment which  evidences  the  gift. 

Where  Life  Estate  only  in  Personalty  is  Given,  and  Remainder  is 
Given  over  to  Others,  the  representatives  of  the  doneo  for  life -should 
account  for  the  value  of  the  property  according  to  the  principles  of  the 
civil  law,  as  adopted  by  the  courts. 

Iutention  of  Testator  in  Making  Bequest  is  to  be  Ascertained,  not 
from  particular  clauses  of  the  will,  bat  from  the  whole  instrument;  and 
where  seemingly  repugnant  clauses  appear,  the  last  is  to  be  regarded  as 
expressing  his  final  design  on  the  subject 

Provision  in  Testaiob^s  Will,  Giving  to  his  Widow  Privilege  to 
Choose  and  Keep  during  her  Widowhood  **  all  such  personal  prop- 
erty as  she  may  think  proper,'*  and  directing  that  '*all  such  property  as 
may  then  be  left  **  shall  be  sold  by  his  executors,  entitles  the  widow  to 
such  property  without  security  for  such  articles  as  may  be  consumed  or 
disposed  of  during  her  life  or  widowhood;  but  under  such  a  bequest 
the  widow  is  not  entitled  to  take  money  in  testator's  possession  at  his 
death,  nor  choeee  in  action. 

Action  on  agreed  case,  between  the  widow  of  a  testator  as  plain- 
tiff and  the  executors  under  testator's  will  as  defendants,  to  de- 
termine what  will  pass  to  plaintiff  under  certain  bequests  in  said 
will.     The  further  facts  appear  in  the  ppinion. 

MerrUlf  for  the  plaintiff  in  error. 

Slejiker,  for  the  defendant  in  error. 

By  Court,  Lewis,  C.  J.  Personal  property  is  so  transitory 
and  destructible  in  its  nature  that  a  right  to  enjoy  it  during  life 
necessarily  carries  with  it  privileges  which  do  not  belong  to  the 
grant  of  a  life  estate  in  land.  A  life  estate  in  personal  property 
undoubtedly  gives  the  donee  a  right  to  consume  such  articles  as 
cannot  be  enjoyed  without  consuming  them,  and  a  right  to  wear 
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out  by  use  such  as  cannot  be  used  without  wearing  out.  But 
the  extent  of  liability  over  to  the  remaindermen  is  to  be  gov- 
erned by  the  intention  of  the  donor,  as  manifested  in  the  in- 
strument which  evidences  the  gift.  It  is  in  general  a  just 
rule,  that  where  a  life  estate  only  is  given,  and  the  remainder 
is  given  over  to  others,  the  representatives  of  the  donee  for 
life  should  account  for  the  value  of  the  property  according 
to  the  jDrinciples  of  the  civil  law  as  adopted  by  the  courts: 
Just.  Inst.,  b.  2,  tit.  4;  Domat.,  pt.  1,  b.  1,  sec.  989; 
Civ.  Code  La.,  art.  542;  Frederician  Code,  pt.  2,  b.  4,  tit.  5, 
sec.  3;  Holman's  Ajypeal,  24  Pa.  St.  178.  Where  the  parties 
claim  under  a  will,  the  intention  of  the  testator  is  to  be  col- 
lected, not  from  particular  clauses,  but  from  the  whole  instru- 
ment; and  where  seemingly  repugnant  clauses  appear,  the  last 
is  to  be  regarded  as  expressing  his  final  design  on  the  subject. 

By  the  will  of  John  German,  his  wife  Barbara  was  to  have 
"the  privilege  to  choose  and  keep  during  her  natural  life  or 
widowhood  all  such  personal  property  as  she  may  think  proper." 
If  this  clause  was  the  only  one  in  the  will  bearing  on  the  ques- 
tion, the  widow's  estate  might  be  held  to  some  measure  of  ac- 
countability for  the  articles  used,  consumed,  or  disposed  of 
during  her  life.  But  nothing  is  given  over  at  her  death  except 
**such  property  as  may  then  be  left."  When  it  is  considered 
that  the  testator  professed  an  intention  to  dispose  of  his  whole 
estate,  the  implication  seems  clear  that  the  widow's  representa- 
tives were  not  to  be  held  accountable  for  anything  beyond  the 
articles  "  left"  at  her  death.  Any  other  construction  by  which 
a  claim  upon  her  estate  is  reversed  would  leave  her  husband 
intestate  as  to  such  claim;  and  this  is  manifestly  contrary  to  his 
intention. 

But  the  personal  properly  which  the  widow  is  at  liberty  to 
choose  does  not  include  money  in  possession  or  choses  in  action. 
The  clauses  of  the  will  directing  the  sale  of  the  articles  not  se- 
lected by  her,  as  well  as  those  which  may  be  left  at  her  death, 
show  that  the  testator  in  this  part  of  his  will  did  not  intend  to 
embrace  any  other  than  such  articles  as  are  usually  sold  by 
executors  for  the  payment  of  debts  and  for  the  purpose  of  dis- 
tributing the  proceeds.  The  note  of  Peter  German,  ninety- 
eight  dollars  and  four  cents,  and  the  cash  for  wheat  sold,  two 
hundred  and  twenty-one  dollars  and  nine  cents,  must  therefore 
be  deducted  from  the  amount  claimed  by  the  plaintiff  in  error, 
and  judgment  should  be  entered  in  her  favor,  without  security 
of  any  kind  for  the  residue. 
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Judgment  rerorsed,  and  judgment  entered  here  in  favor  of 
the  plaintiff  in  error  for  one  thousand  nine  hundred  and  seventy- 
nine  dollars  and  thirty-four  cents,  with  costs,  subject  to  the 
agreement  to  be  released  upon  delivery  of  the  articles  and  pay- 
ment of  costs  by  the  defendants. 

Life  Estate  or  Interest  in  Personal  Proferty.— Strictly  speaking, 
there  can  be  no  life"C8tato  in  personal  chattels,  as  estates  are  an  incident  only 
of  real  property:  1  Schouler  on  Personal  Property,  17;  Williams  on  Personal 
Property,  259  et  seq.  But  a  life  interest  may  be  created,  and  it  is  now  held 
that  chattels  may  be  limited  over  by  way  of  remainder  after  a  life  interest  in 
them  is  created,  though  not  after  a  gift  of  the  absolute  property,  such  inter- 
ests being  generally  created  by  will,  though  it  is  said  that  they  may  be  cre- 
ated by  deed:  2  Kent's  Com.  3*52  et  seq. ;  Manniug*8  Case,  8  Co.  95;  LamptVs 
Casey  10  Id.  46;  Child  v.  Daylie,  Cro.  Jac.  459;  Longivorth  v.  Chadioick,  13  Conn. 
42;  Powell  v.  Broum,  1  Bailey  L.  100;  Smith  v.  Cle^,  2  Vem.  69;  Hyde  v. 
Parrat,  1  P.  Wms.  1;  Tisaen  v.  Tissen,  Id.  600;  Pkydell  v.  Pleydell,  Id.  748; 
Porter  v.  Tournay^  3  Ves.  jun.  311;  Moffat  v.  Strong,  10  Johns.  12;  Westcott 
V.  Cody,  6  Johns.  Ch.  334;  Griggs  v.  Dodge,  2  Day,  28;  Taber  v.  Packwood, 
Id.  52;  Scott  v.  Price,  2  Serg.  &  R.  59;  Deifd  v.  King,  6  Id.  29;  Roycd  v. 
Eppos,  2  Munf.  479;  Mortimer  v.  MoffcUt,  4  Hen.  &  M.  503;  Logan  v.  Lad- 
son,  1  Dcsau.  271;  Oeiger  v.  Brown,  4  McCord,  427;  Brummett  v.  Barber,  2 
Hill  (S.  C),  643.  It  is  said  that  if  a  limitation  in  remainder  after  a  life 
estate  in  personalty  be  not  by  executory  devise,  it  can  only  be  made  by 
conveyance  in  trust:  Betty  v.  Moore,  1  Dana,  237.  In  North  Carolina  it  has 
been  held  that  a  remainder  in  chattels  after  a  life  estate  cannot  be  created  by 
deed:  Morrow  v.  Williams^  3  Dev.  263.  Estates-tail  cannot  be  created  in 
personal  property,  and  the  very  words  which  would  create  such  an  estate  in 
realty  will  pass  an  absolute  estate  in  chattels:  Secde  v.  Seale,  1  P.  Wms.  290; 
Chandless  v.  Price,  3  Ves.  99;  Brouncker  v.  Bagot,  1  Meriv.  271;  Tothill 
V.  PiU,  1  Madd.  Ch.  488;  Oarth  v.  Baldvnn,  2  Ves.  646;  Jackson  v.  Bull, 
10  Johns.  19;  Patterson  v.  Ellis,  11  Wend.  259;  Moody  v.  Walker,  3  Ark. 
147. 

A  life  interest  in  personal  property  is  regarded  as  in  many  respects  analo- 
gous to  the  usufruct  of  movables  under  the  civil  law.  They  are  either 
wholly  consumed  or  at  least  impaired  by  use,  depending  on  the  nature  of  the 
articles.  The  person  entitled  to  the  use  has  the  right  to  enjoy  and  use  all  the 
movables  according  to  their  nature;  the  things  to  be  consumed  become  his 
absolute  property;  things  not  to  be  consumed  may  be  put  to  the  use  for 
which  they  were  designed,  without  abusing  them;  and  after  the  time  for  such 
use  has  elapsed,  to  bo  yielded  in  the  condition  in  which  they  happen  to  be 
after  the  usufruct  has  expired:  Holman's  Appeal,  24  Pa.  St.  174.  If  the 
bequest  of  a  life  interest  in  a  thing  to  be  consumed  happens  to  be  of  the  spe- 
cific articles  themselves,  as  of  com,  bay,  fruits,  and  the  like,  the  absolute 
property  will  pass:  RandaU  v.  Russell,  3  Meriv.  194;  Evans  v.  IngUIiart,  6  Gill 
&  J.  171;  Henderson  v.  Vault,  10  Yerg.  30;  but  if  not  8i>ecifically  given,  but 
given  generally  as  goods  and  chattels,  the  tenant  for  life  is  bound  to  convert 
such  articles  into  money,  and  save  the  principal  for  the  remainderman,  the 
life  tenant  having  the  use  or  income  during  his  life:  Patterson  v.  Devlin, 
I  McMull.  459;  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137;  Fearns  v.  Young,  9 
Id.  549.  Under  the  old  chancery  doctrine,  the  remainderman,  after  a  life 
estate  in  personalty,  could  call  for  security  from  the  tenant  for  life  that  the 
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estote  would  be  forthcoming  at  his  death,  for  equity  regarded  his  tenancy 
merely  as  a  trust  for  the  remainderman;  but  this  practice  has  now  been  gen- 
erally overruled,  though  it  is  held  in  some  cases  that  security  may  still  be 
required  where  there  is  real  danger  that  the  property  may  be  wasted,  se- 
creted, or  removed:  AnonymouM^  2  Freeman,  20G;  Bracken  v.  Bevtley^  1  Rep. 
Ch.  59;  Foley  v.  Bumell,  1  Bro.  C.  C.  279;  SuUon  v.  Craddork,  1  Ired.  Eq. 
T34;  Mortimer  v.  Moffnit,  4  Hen.  &  M.  503;  Gardner  v.  Ilanlen,  2  McCord 
Ch.  32;  Smith  v.  Daniel,  Id.  143;  Merril  v.  Johnson,  1  Yerg.  71;  S.  C,  1 
Hill  Ch.  44;  Henderson  v.  Vaufx,  10  Yerg.  30;  Hudson  v.  Wadsworth,  8 
Conn.  34S;  Langworthy  v.  Chadwick,  13  Id.  42;  Homer  v.  Shelton,  2  Met. 
194.  De  Peyster  v.  CUndenning,  8  Paige,  295,  declares  the  New  York  rule, 
which  is,  in  case  of  a  specific  bequest  for  the  legatee,  to  give  to  the  personal 
representative  of  the  testator  an  inventory  of  the  articles  bequeathed,  stat- 
ing his  possession  of  them,  and  that  when  his  interest  expires  they  are  to  be 
delivered  up. 

Intention  of  Testator  as  Gathered  prom  Entibb  Will  must  €k)v- 
ERN  in  construction  tLbreof:  Stoner  ds  Barr's  Atn)eal.  45  Am.  Dec.  608:  Boa- 
kin's  ApjteaXy  Id.  641.  Where  clauses  in  a  will  are  irreconcilable,  the  last  is 
adopted  as  the  latest  expression  of  the  testator's  desire:  Netcbohl  v.  Boont, 
52  Pa.  St.  174;  Horwitz  v.  Norris,  60  Id.  287.  The  rule  laid  down  in  the 
principal  case,  in  regard  to  construing  a  gift  by  will  of  a  certain  portion  of 
the  proceeds  of  all  sales  of  testator's  property,  is  followed  in  Heineman*s  Ap- 
peal, 92  Id.  100.  In  Myer^B  Appeal,  43  Id.  29,  the  principal  case  is  cited 
to  the  point  that  a  gift  by  will  of  personal  property  does  not  include  ohoses 
in  action. 
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[27  Penvstlvaioa  Stats,  IGO.) 
Person  Who  Holds  Defective  Title  to  Property  mat  Perfect  Same 
BY  Purchase  at  Tax  Sale,  if  he  stan<ls  in  no  relation  of  trust  to,  and 
is  implicated  in  no  fraud  against,  the  owner. 

Ejectment  by  Coxe  against  Gibson  and  Hathaway.  Plaintiff 
shows  regular  chain  of  title  from  the  commonwealth  to  him- 
self. Defendants  gave  in  evidence  a  deed  from  the  treasurer  of 
the  county  to  one  Oviatt;  an  assignment  from  Oviatt  to  one 
Freeman;  a  conveyance  by  Freeman  to  oneNewlands,  and  from 
Newlands  to  one  Felt,  and  from  Felt  to  defendants.  They 
also  gave  in  evidence  a  deed  to  the  lands  from  one  Smith,  the 
county  treasurer,  to  William  Williams,  on  a  sale  for  taxes;  and 
also  an  assignment  of  such  deed  to  defendants.  The  lower 
court  ruled  that  the  land  became  vested  in  defendants  by  this 
latter  deed.     This  was  assigned  as  error. 

Z.  D,  Wetmorey  for  the  plaintiff  in  error. 
Johnson,  for  the  defendants  in  error. 
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By  Court,  Woodward,  J.  It  seems  to  us  that  the  Williams 
title  was  unimpeached,  and  the  court  did  well  to  rest  their  judg- 
ment on  that.  Williams  bought  at  the  request  of  Felt,  who 
had  acquired  the  suspicious  title  of  Freeman  before;  but  there 
is  nothing  in  reason  or  law  to  prevent  a  man  who  holds  a  de- 
fective title  from  purchasing  a  better  at  a  treasurer's  sale  for 
taxes.  It  is  a  very  common  remedy  for  defective  titles.  Wil- 
liams then  held  a  good  title  in  trust  for  Felt,  and  he  conveyed 
it  to  the  defendants.  Had  there  been  anything  to  implicate 
Felt  with  the  Freemans — if  he  had  sustained  the  same  relation 
to  Coxe  which  they  did — his  measures  to  perfect  his  title  might 
have  inured  to  Coxe's  benefit;  but  for  aught  that  appears  of 
record,  he  was  under  no  obligations  to  Coxe,  and  was  as  free  to 
acquire  title  to  the  land  as  any  other  man. 

The  errofs  assigned  have  not  been  sustained^  and  the  judg- 
ment is  affirmed. 

Strengthening  Title  by  Purchase  at  Tax  Sale. — The  subject  of 
streugthening  title  by  purchase  at  tax  sale  is  fully  discussed  in  the  note  to 
Blake  v.  Hotce,  15  Am.  Dec.  684  et  scq.  The  doctrines  there  laid  down  are 
substantiated  by  subsequent  decisions.  It  is  held  that  one  whose  duty  it  is 
to  pay  taxes  cannot  acquire  or  strengthen  title  by  purchase  at  tax  sale:  Dunn 
V.  Sne./l,  74  Me.  22;  WiUlamson  v.  HuaseU,  18  W.  Va.  612;  Leicisv.  Ward,  99 
111.  525;  Christy  v.  Fislier,  58  Cal.  256.  Such  purchase  is  regarded  only  as  a 
payment  of  the  taxes:  Middlelon  Sav.  Bank  v.  Barckarachy  46  Conn.  513; 
Johnston  V.  Smith,  70  Ala.  108.  Equity  regards  a  tenant  purchasing  a  tax 
title  as  trustee  for  his  landlord's  benefit:  Waggener  v.  McLaughlin,  33  Ark. 
201.  One  who  is  receiving  the  rents  and  profits  of  land,  and  who,  therefore, 
is  bound  to  keep  down  the  taxes,  does  not  strengthen  his  title  by  such  a  pur- 
chase: Hunt  V.  Oaines,  Id.  267.  The  fact  that  an  agent  at  a  tax  sale  pur- 
chases land  upon  which  he  holds  a  mortgage,  and  is  therefore  entitled  to  pay 
the  taxes,  will  not  invalidate  his  principaFs  title  acquired  by  such  purchase: 
Jury  V.  Day,  54  Iowa,  573.  A  purchase  by  a  part  owner  at  a  tax  sale,  where 
he  is  liable  for  the  tax,  will  not  strengthen  his  title:  Chateau  v,  Jones,  50  Am. 
Dec.  460.  A  tenant  in  common  cannot  acquire  a  tax  title  by  purchase  at  tax 
sale  as  against  his  co-tenants:  Davis  v.  King,  87  Pa.  St.  261;  and  this  rule 
applies  as  well  to  the  grantee  of  a  co-tenant:  Tice  v.  Derby,  59  Iowa,  312.  A 
mortgagor  cannot  acquire  a  tax  title  against  a  mortgagee:  Dunn  v.  SneU,  74 
Me.  22;  Home  Sav.  Bank  v.  Boston,  131  Mass.  278.  A  party  who  is  relieved 
from  his  duty  to  pay  taxes,  cither  for  past  or  future  years,  may  acquire  a  tax 
title:  Shoup  v.  Central  Branch  U.  P,  B,  Co,,  24  Kan.  547.  A  person  holding 
a  judgment  lien  for  taxes  may  purchase  the  land  at  a  tax  sale  and  acquire 
thereby  a  t-ax  title:  Morrison  v.  Commerce  Bank,  81  Ind.  335.  One  in  pos- 
session of  land  not  under  a  claim  of  title  may  purchase  a  tax  title  and  assert 
it  against  any  one,  there  being  no  fiduciary  relation  to  require  the  rule  of  es- 
toppel in  such  case:  Seaver  v.  Cobb,  98  HL  200. 


456  Irons  v.  McQuewan.  [Penn. 

Ieons  v.  McQuewan. 

[27  PXNNBTLTAKIA  8TATX»  196.] 

PULDfTIPP  HAVING  JUDGMENT  RiPB  FOR  EXECUTION  HAS  VeSTBD  RiGHT  TO 

Such  Process,  with  all  the  legal  incidents  thereof,  of  which  he  cannot 
be  deprived  by  a  judge's  order  at  chambers,  and  made  without  notice  or 
hearing. 

Judge  may  Stay  Execution  upon  Showing  of  Good  and  Sufficient 
Grounds,  but  this  should  be  with  a  stipulation  that  the  lien  of  the  execu* 
tion  be  preserved. 

Judge  has  No  Power  to  Order  Execution  Returnable  before  Day 
Named  in  Writ,  and  such  order  is  void  for-want  of  jurisdiction,  and  if 
the  order  is  made,  such  execution,  on  redelivery  to  the  sheriff  and  rescis- 
sion of  th&H>rder,  is  entitled  to  priority  over  others  issued  subsequent  to 
them,..and  before  the  order  was  made. 

Feioned  issue  to  determine  the  right  to  money  raised  by  sher- 
ifiT's  sale.     The  opinion  states  the  facts. 

L,  D.  Wetmore^  for  the  plaintiff  in  error. 
Johnson,  for  the  defendants  in  error. 

By  Court,  Woodwabd,  J.  A  plaintiff  haying  a  judgment  ripe 
for  it  has  a  vested  right  to  execution  process,  with  all  the  legal 
incidents  of  such  process;  and  if  he  can  be  deprived  of  this  right 
or  its  incidents  by  the  fiat  of  a  judge,  without  notice  or  a  hear- 
ing, then  his  judgment  may  be  stricken  out  of  existence,  or  any 
other  property  taken  from  him  by  the  same  means.  An  argu- 
ment which  will  sustain  the  right  and  power  of  a  judge  to  do 
the  one  would  justify  him  in  doing  the  other. 

This  plaintiff  Irons  had  a  right  to  the  Ji,  fa.  which  he  issued 
on  the  fifth  of  March,  1855 — the  law  allowed  it,  and  the  court 
awarded  it.  Betumable  by  express  command  at  the  next  term 
of  the  court,  it  became  a  lien  on  the  defendant's  goods  the 
moment  it  passed  into  the  sheriff's  hands.  Now,  a  judge  could 
not  alter  the  return  day,  either  to  hasten  or  retard  it.  No  more 
could  he  deny  the  plaintiff  the  incidental  right  of  lien.  Both 
were  fixed  by  law,  and  both  were  beyond  his  reach,  for  the  law 
is  higher  than  its  ministers.  What  were  his  powers?  He 
might  for  adequate  cause  shown,  and  upon  due  notice  to  the 
plaintiff  or  his  attorney,  suspend  the  functions  of  the  writ,  that 
is,  delay  its  execution,  until  the  new  matter  alleged  could  be 
inquired  of  and  passed  upon  by  the  court  that  awarded  it.  This 
would  impair  no  right  which  had  vested,  for  until  a  sale  of  the 
defendant's  goods  the  plaintiff  has  only  a  lien  upon  them,  and 
that  by  virtue  of  his  writ,  and  not  of  the  levy.     I  do  not  say 
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"what  is  the  effect  of  a  judge's  order  staying  execution  without 
an  express  stipuhition  that  the  lien  shall  be  preserved.  Possi- 
bly it  may  be  a  valid  order,  and  possibly  the  lien  is  not  pre- 
served unless  there  be  such  a  stipulation;  but  the  point  ruled  is 
that  it  is  the  duty  of  the  judge  to  see  that  it  is  preserved.  He 
has  power  to  impose  terms,  and  if  a  stipulation  for  continuance 
of  lien  be  necessary,  let  him  see  that  it  is  made* 

That  the  judge  transcended  his  powers  in  this  case  is  obvious. 
On  the  application  of  the  defendant  and  his  attorney,  who  was 
also  the  attorney  for  subsequent  execution  creditors,  and  with- 
out notice  to  the  plaintiff  or  his  attorney,  Judge  Stanton  directed 
"  the  fi.fas.  now  in  the  hands  of  the  sheriff  to  be  returned  on 
the  above-stated  judgment  until  next  term,  and  all  proceedings 
stayed  in  the  mean  ume."  Such  an  order  was  void  for  want  of 
jurisdiction.  It  is  attempted  to  be  supported  on  the  authority 
of  Commonwealth  v.  Magee,  8  Pa.  St.  240  [44  Am.  Dec.  509], 
which  was  an  action  against  a  sheriff's  sureties  for  the  amount 
of  an  execution  returned  in  pursuance  of  a  judge's  order  that 
proceedings  be  stayed  until  the  second  day  of  next  term.  That 
case  went  very  far  in  holding  an  ex  parte  order  of*  a  judge  a 
justification  of  the  sheriff,  but  let  it  stand  as  an  authority  for 
what  was  adjudged.  It  does  not  touch  this  case.  The  question 
here  is  not  upon  the  liability  of  the  officer,  but  upon  the  vitality 
of  the  process,  and  it  arises,  not  upon  an  order  to  stay  proceed- 
ings, which  was  a  mere  suspension  of  the  faculties  of  the  writ, 
but  upon  an  order  to  return  it,  which  was  to  extinguish  its 
powers.  Such  an  order,  without  notice,  and  vnthout  stipulation 
as  to  lien,  is  unsupported  by  authority,  and  violative  alike  of 
rules  of  practice  and  the  rights  of  property.  When  a  court  of 
competent  jurisdiction  has  solemnly  awarded  an  execution  re- 
turnable to  the  next  term^  with  the  incidental  right  of  lien,  no 
judge  of  that  court,  whether  president  or  associate,  can,  at  cham- 
bers, in  this  summary  manner  reverse  the  award  and  make  the 
writ  returnable  presently  to  the  destruction  of  the  lien. 

The  consequence  of  this  doctrine  is,  that  when  the  judge 
rescinded  the  order,  and  the  writ  went  back  before  the  return 
day  into  the  sheriff's  hands,  its  life,  not  even  suspended  by  a 
void  order,  dated  from  the  time  the  sheriff  first  received  it.  '  The 
sheriff  had  it  in  his  hands  when  he  sold  the  goods  on  the 
thirtieth  of  March,  1855,  and  it  was  the  prior  lien  upon  them 
because  first  issued,  and  because  it  was  unaffected  by  the  im- 
proper liberties  taken  with  it.  The  plaintiff  in  the  feigned  issue 
had,  therefore,  the  best  right  to  the  fund  in  court 
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The  decree  of  distribution  is  reversed,  and  the  record  re- 
manded, that  distribution  be  made  first  to  Gideon  Irons,  and 
then  to  the  other  execution  creditors  according  to  the  order  oi 
their  liens.  

Judge,  Powee  to  Stay  Execution  at  Chambsbs:  See  CommonioeaUh  t. 
JUagee,  49  Am.  Dec.  509.  In  Chaffee  v.  Michaels,  31  Pa.  St.  284,  the  prin- 
cipal case  is  cited  to  the  point  that  a  stay  of  execution  by  a  single  judge  at 
chambers  is  void  for  want  of  jurisdiction. 


O'DONNELL    V.   MXJLLIN. 

[27  PxNKSTLYAiaA  Statb,  199.] 

Justice  of  Peace  Issuing  Execution  on  Judgment  within  Tims  Al- 
lowed FOR  Appeal  must  reroke  the  execution  if  the  appeal  is  after- 
wards taken. 

Constable  is  Bound  to  Return  Execution  and  Proceed  No  Further 
when  notified  that  an  appeal  has  been  entered  in  the  cause  and  the  exe- 
cution thereby  superseded. 

Constable  Who  Persists  in  Selling  Property  of  a  defendant  on  an  ex- 
ecution after  notice  that  it  has  been  superseded  by  reason  of  an  appeal 
from  the  judgment  is  a  trespasser  as  much  as  if  he  had  no  process  in  his 
hands. 

Purchaser  at  Constable's  Sale  under  Execution  which  has  been  re- 
voked by  reason  of  an  appeal  acquires  no  title. 

Justice  of  Peace,  and  not  Constable,  is  Proper  Party  to  determine 
whether  appeal  is  regularly  taken,  and  the  constable  cannot  refnae  to 
recognize  it  on  the  ground  that  the  justice  committed  an  error. 

Replevin  to  recover  a  mare.  Defendant  O'Donnell  in  an  ac- 
tion confessed  judgment  for  a  certain  amount  due  the  plaintiff. 
The  justice  entered  the  judgment  and  issued  execution.  De- 
fendant then  entered  bail  and  took  an  appeal.  The  justice 
notified  the  constable  thereof,  but  as  he  had  levied  the  execu- 
tion and  advertised  the  sale,  he  refused  to  stop  the  sale  or 
return  the  execution,  but  sold  the  property,  and  the  defendant 
here  became  the  purchaser.  Plaintiff  here  then  brought  this 
action  to  recover  the  property. 

Graham,  for  the  plaintiff  in  error. 

J,  N.  Furviance  and  Bredin,  for  the  defendant  in  errors 

By  Court,  Black,  J.  If  a  justice  of  the  peace  issues  execution 
on  a  judgment  within  the  time  allowed  for  an  appeal,  and  the 
appeal  is  taken  afterwards,  it  is  the  duty  of  the  justice  to  revoke 
the  execution. 
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When  the  justice  notifies  the  constable  that  an  appeal  has 
been  entered,  and  the  execution  superseded,  the  constable  is 
bound  to  return  the  execution  and  proceed  no  further  upon  it. 

If  the  constable  persists  in  selling  the  defendant's  propert}' 
under  an  execution  thus  superseded,  he  is  a  trespasser  as  much 
as  if  he  had  no  process  at  all  in  his  hands. 

The  appeal  strikes  the  execution  dead,  and  everything  done 
afterwards  in  the  way  of  levy  or  sale  under  it  is  void.  A  pur- 
chaser, therefore,  at  the  constable's  sale  takes  no  title. 

It  is  the  business  of  the  justice,  not  of  the  constable,  to  deter- 
mine whether  the  appeal  is  regularly  taken  or  not.  If  the  jus- 
tice allows  it,  the  rights  which  it  gives  to  the  party  cannot  be 
lawfully  withheld  from  him  by  the  constable,  on  the  pretense 
that  the  justice  committed  an  error. 

Judgment  affirmed. 

Shfkiffs,  Duties  and  Liabiutiis  of,  when  Execution  Superseded: 
See  HopkiMon  v.  Sean,  39  Am.  Dec.  236.  The  principal  case  is  cited  in 
Cope*s  Appeal,  39  Pa.  St.  287,  to  the  effect  that  a  return  of  execution  because 
ol  the  taking  of  an  appeal  revokes  the  execution  and  destroys  the  lien 
thereof. 
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Ant  Material  Alteration  of  Commercial  Paper  is  fatal  to  a  recovery 
upon  it  if  unaccounted  for  by  him  who  holds  it. 

CoMMON-LAw  Distinctions  between  Instruments  Joint  and  Those 
Joi>'T  AND  Several  were  extinguished  by  the  assembly  acts  of  April  6, 
1830,  and  April  11,  1848,  in  Pennsylvania,  in  the  class  of  cases  provided 
for  by  those  statutes. 

Alteration  or  Negotiable  Note  Executed  by  Two  Persons,  by  Inter- 
lining words  *'or  either  of  us,"  is  not  such  a  material  alteration,  in 
Pennsylvania,  as  will  avoid  the  note. 

CoMMON-LAW  Distinction  between  Joint  and  Joint  and  Several  Con- 
tracts was  always  with  regard  to  the  remedy,  and  the  discharge  of  ons 
by  taking  action  against  the  other  is  the  peculiarity  which  the  Penn- 
sylvania statute  takes  away. 

Forgery  Avoids  Instrument,  but  to  Constitute  Alteration  op  In- 
strument Forgery,  it  must  have  been  frandulent  and  to  the  prejudice 
of  another. 

Assumpsit.     The  opinion  states  the  facts. 

O.  P.  HamiUon  and  Miller,  for  the  plaintiff  in  error^ 

J,  L  KiLhn,  for  the  defendant  in  error. 
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By  Court,  "Woodwaed,  J.  It  is  too  well  settled  to  be  ques- 
tioned that  any  material  alteration  of  commercial  paper,  un- 
accounted for  by  him  who  holds  it,  is  fatal  to  it.  The  maker 
of  a  note  cannot  be  expected  to  account  for  what  may  have 
happened  to  it  after  it  left  his  hands;  but  a  payee  or  indorsee 
who  takes  it,  condemned  and  discredited  on  the  face  of  it,  ought 
to  be  prepared  to  show  what  it  was  when  he  received  it:  Simp- 
son V.  Stackkouse,  9  Pa.  St.  188  [49  Am.  Dec.  554]. 

But  was  the  alteration  in  this  case  material?  It  consisted, 
if  indeed  it  was  an  alteration,  in  interlining  the  words  ''  or 
either  of  us."  The  note  was  a  printed  form  with  the  blanks 
filled  up  with  the  pen,  and  the  interlineation  bears  every  ap- 
pearance of  having  been  written  by  the  same  hand  and  at  the 
same  time  as  the  other  written  parts,  but  still  it  is  an  interlinea- 
tion, and  makes  the  paper  a  joint  and  several,  which  without 
it  would  have  been  a  joint,  note.  The  payee  and  indorsee  being 
both  dead,  the  plaintiff,  the  personal  representative  of  the 
latter,  has  no  means  of  accounting  for  it,  and  if  the  words  were 
inserted  after  the  note  was  delivered,  and  are  material,  that  is, 
if  there  be  any  longer  in  Pennsylvania  a  legal  difference  between 
a  joint  note  and  a  note  joint  and  several,  the  defense  must  prevail. 

The  acts  of  assembly  of  the  sixth  of  April,  1830,  and  the 
eleventh  of  April,  1848,  Purdon,  466,  seem  to  have  been  in- 
tended to  obliterate  the  common-law  distinctions  on  this  sub- 
ject, and  being  remedial  statutes,  are  to  be  liberally  construed: 
Uoore  V.  Hepburn,  5  Pa.  St.  401. 

The  classes  of  cases  provided  for  by  them  are:  1.  "Where  suits 
are  brought  against  joint  and  several  obligors,  copartners, 
promisors,  or  indorsers  of  promissory  notes,  in  which  process 
is  not  served  on  all  the  defendants,  and  judgment  is  taken 
against  such  as  are  served,  the  others  are  still  liable  in  another 
action,  and  the  judgment  obtained  is  no  bar  to  the  subsequent 
proceeding;  2.  In  all  cases  of  amicable  confession  of  judgment 
by  one  or  more  of  such  debtors,  the  judgment  shall  not  bar  the 
action  against  the  others  who  do  not  confess;  3.  Where  judg- 
ment is  recovered  against  one  or  more  of  several  copartners,  or 
joint  and  several  obligors,  promisors,  or  contractors  without 
the  non- joinder  of  the  others  pleaded  in  abatement,  it  shall  not 
bar  a  subsequent  suit  against  any  one  who  might  have  been 
joined;  4.  The  death  of  one  of  such  debtors  after  a  joint  judg- 
ment shall  not  discharge  his  estate  real  or  personal,  but  the 
personal  representatives  shall  be  liable  as  if  the  judgment  had 
been  several  against  the  deceased  alone. 
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The  terms  of  this  legislation,  though  limited  to  undertakings 
that  are  **  joint  and  several,"  are  applicable  to  contracts  that 
are  joint  and  not  several:  Levris  v,  Williams,  6  Whart.  268;  Moore 
V.  Hepburn,  supra.  If,  then,  neither  an  action  and  recovery 
against  one  joint  debtor,  nor  a  confession  of  judgment  by  one, 
nor  the  death  of  one  after  judgment,  works  a  discharge  of  the 
other,  what  difference  remains,  so  far  as  regards  the  remedy  be- 
tween joint  contracts  and  contracts  joint  and  several  ?  The  dis- 
tinction always  had  regard  to  remedies.  The  parties  are  bound 
according  to  the  tenor  of  the  instrument  to  which  they  put  their 
signatures,  and  it  is  evidence  against  each  of  them;  but  the  dis- 
charge of  one  by  taking  action  against  the  other  is  the  i)eculiar- 
ity  which  the  statutes  have  taken  away. 

If  it  be  said  that  one  case,  that  of  a  joint  defendant  dying 
pending  the  action,  is  not  provided  for  by  these  acts  of  assembly, 
it  must  be  admitted;  but  the  effect  of  that  event  is  the  same  on 
a  joint  and  several  contract  as  on  one  simply  joint:  Walter  v. 
Ginrich,  2  Watts,  204,  in  which  Judge  Sergeant  stated  the  rule 
thus:  The  holder  of  a  joint  and  several  bond  may  elect  to  bring 
a  separate  action  against  each  obligor,  or  a  joint  action  against 
all.  If  he  proceeds  by  separate  actions,  tl^e  executor  of  a  de- 
ceased defendant,  as  well  as  the  survivor,  continues  liable,  but 
if  he  joins  all  the  parties,  and  one  of  them  dies  pending  the  suit, 
the  remedy  against  the  assets  of  the  deceased  is  terminated,  and 
the  survivor  alone  is  responsible.  This  is  all  that  could  be 
predicated  of  the  death  of  one  of  two  defendants  pending  an  ac- 
tion on  an  obligation  strictly  joint,  so  that  whilst  in  respect  to* 
statutory  remedies  this  is  a  casus  omissus,  it  is  not  a  ground  of 
distinction  between  joint  and  joint  and  several  contracts.  Nor 
do  the  rules  of  pleading  and  evidence,  which  make  it  necessary  to 
biing  a  joint  suit  on  a  joint  undertaking,  cause  a  difference  in 
the  effect  of  the  two  classes  of  contracts. 

I  do  not  conceive  that  the  qualification  in  the  fifth  section  of 
the  act  of  1848,  in  regard  to  pleas  in  abatement,  is  material,  for 
though  that  section  provides  only  for  cases  where  there  is  no 
plea  in  abatement,  the  first  section  of  the  act  of  1830  covers  "  all 
suits  now  pending,  or  hereafter  brought."  Besides,  the  language 
of  the  fifth  section,  the  qualification  included,  relates  as  well  to 
joint  and  several  as  to  joint  undertakings.  These  acts  of  assem- 
bly, it  seems  to  me,  have  taken  away  distinctions  that  were 
always  embarrassing,  and  sometimes  insuperable  obstacles  to 
the  course  of  justice.  There  was  no  difference  in  the  duty  be- 
tore,  and  none  in  the  remedy  now.     The  moral  obligation  is  not 


462  Myers  v.  Keystone  Mitt.  L  Ins.  Co.        [Penn, 

affected  by  the  words  '*  joint  aod  several,"  and  in  Pennsylvania 
at  least,  the  legal  liability  is  not. 

If  the  words  "  or  either  of  us"  were  therefore  surreptitiously 
inserted  in  the  note,  making  that  a  several  which  else  had  been 
a  joint  contract,  neither  the  moral  nor  legal  effect  of  the  instru- 
ment was  changed,  and  the  alteration  was  consequently  imma- 
terial. Both  Reed  and  Christy  were  bound  to  pay,  and  for 
aught  that  appears,  both  participated  in  the  consideration. 
Nay,  Reed,  the  objecting  defendant,  may  have  been  the  prin- 
cipal debtor,  and  if  bo,  there  is  great  equity  in  the  statute 
that  deprives  him  of  a  sharp  and  technical  defense.  Forgery 
avoids  an  instrument;-  but  forgery  is  the  fraudulent  alteration 
of  a  writing  to  the  prejudice  of  another.  Reed  was  not  preju- 
diced by  this  alteration,  and  therefore  the  note  should  have 
been  admitted  in  evidence. 

The  judgment  is  reversed  and  a  venire  de  novo  awarded. 

Material  Alteratiok  of  Note  Renders  It  Void:  See  Eddy  v.  Bond, 
36  Am.  Dec.  767;  Humphreys  v.  Guillow,  38  Id.  499;  Inglish  v.  BreitemaUy  41 
Id.  96;  Wilson  v.  Henderson,  48  Id.  716,  and  note  718;  Clark  v.  Eckstein,  62 
Id.  307.  The  principal  case  is  cited  in  Robertson  v.  Hay,  91  Pa.  St.  247,  to 
the  point  that  when  the  alteration  is  not  material  it  is  of  no  efifect.  Heffner  y. 
Wenrich,  32  Id.  425,  is  distinguished  from  the  principal  case,  in  that  the  former 
is  a  case  of  the  alteration  of  the  date  in  a  note,  and  is  material.  In  Neffy, 
Homer,  63  Id.  330,  the  principal  case  is  cited  to  the  point  that  the  burden  of 
disproving  an  alteration  in  a  note  is  on  the  holder  of  the  note. 

Thk  principal  case  is  cited  in  Bowman  v.  Kiriler,  33  Pa.  St.  112,  and 
Kavffman  v.  Fisher,  3  Grant,  303,  to  the  point  that  the  Pennsylvania  acts 
have  abolished  all  distinctions  between  joint  and  joint  and  several  contracts, 
so  far  as  the  remedy  tp  enforce  them  is  concerned. 
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Company, 

[27  Peknstltakia  State,  268.] 

Widow  may  Maintain  Action  on  Poucr  of  Insurance  Effected  for 
HER  Benefit  by  her  husband  although  there  is  an  executor. 

Though  Insurance  Policy  Expressly  Requires  Countersigning  by 
Agent  of  Company,  where  the  intention  to  execute  it  is  suflBciently 
plain  it  may  be  dispensed  with. 

Insurance  Company  is  not  Liable  on  Policy,  where  its  agent  agreed  with 
a  person  on  terms  of  insurance,  subject  to  ratification  by  the  company, 
and  the  company  issued  a  policy  on  different  terms,  forwarding  the  same 
through  the  agent  to  the  insured,  with  a  request  for  its  return  if  he  did 
not  comply  uith  its  terms,  which  policy  he  retained,  but  without  com- 
plying with  its  terms. 
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Action  on  an  insurance  policy  by  the  widow  of  the  insured,  . 
such  policy  being  issued  on  his  life  for  her  use.  The  husband 
of  plaintiff  took  out  a  policy,  and  before  its  expiration,  desiring 
to  increase  the  risk,  agreed  with  the  agent  of  the  company  on 
certain  terms  of  insurance  for  such  larger  risk,  subject  to  ratifi- 
cation by  the  company.  The  company  declined  to  ratify  such 
agreement,  but  issued  through  its  agent  a  policy  on  different 
terms  for  such  increased  risk,  notifying  him  at  the  same  time 
that  if  he  did  not  wish  to  comply  with  the  terms  of  such  policy 
he  should  return  it.  He  retained  the  policy,  but  failed  to  com- 
ply with  its  terms.     The  remainiug  facts  appear  in  the  opinion. 

Shaler  and  Stanton,  and  Hepburn,  for  the  plaintiff  in  error. 

WUliams,  for  the  defendant  in  error. 

By  Court,  Lowrie,  J.  Though  we  incline  to  think  that  this 
action  is  rightly  brought  in  the  name  of  the  person  for  whose 
benefit  the  insurance  was  effected,  yet  under  the  view  that  we 
take  of  the  case,  this  is  not  material. 

Wo  incline  also  to  the  opinion  that,  notwithstanding  the  ex- 
press terms  of  the  policy,  the  countersigning  by  the  agents  is 
not  under  all  circumstances  essential.  On  an  equitable  inter- 
pretation of  the  whole  transaction,  it  may  become  the  duty  of 
the  court  to  dispense  with  a  portion  of  the  forms  of  contract,  if 
it  can  find  any  reliable  substitute  for  them,  on  the  principle  that 
cures  defective  execution  of  powers,  where  the  intention  to  exe- 
cute is  sufiiciently  plain. 

This  contract  was  to  be  complete  when  delivered  by  the 
agents  of  the  defendants,  and  we  regard  the  counteraigning  by 
the  agents  as  the  appointed  evidence  of  its  proper  delivery.  If 
we  do  not  find  this  evidence,  we  must  treat  it  as  not  delivered, 
unless  we  have  other  evidence  which  we  can  regard  as  equiva- 
lent. It  seems  to  us  that  a  final  delivery  by  letter,  being  also 
by  writing,  may  be  treated  as  equivalent;  and  this  brings  us  to 
the  question.  Was  there  such  a  delivery?  If  not,  of  course 
there  was  no  perfect  contract  between  the  parties.  At  this 
point  millions  of  money  may  depend  upon  a  farthing  or  a  sig- 
nature or  a  word;  for  so  long  as  the  parties  differ  by  a  farthing, 
the  contract  is  imperfect  and  establishes  no  relation. 

Was  there  a  final  delivery  ?  Here  we  must  refer  to  the  letter 
accompanying  the  policy.  It  shows  that  the  company  had  not 
accepted  the  terms  which  had  been  arranged  between  Myers  and 
the  agents,  but  had  prepared  a  policy  on  different  terms.  Of 
coarse,  therefore,  llyers  had  as  yet  made  no  contract.      His 
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proposal  was  not  accepted,  but  another  proposal  in  the  shape 
of  a  new  policy  was  sent  to  him,  and  his  acceptance  of  this  pro- 
posal, according  to  its  terms,  was  essential  in  order  to  give  it 
tbe  character  of  a  contract.  He  was  told  in  the  letter  that  the 
new  terms  "require  the  whole  of  the  premium  to  be  paid  in 
cash,  which  if  you  don't  wish  to  comply  with,  you  can  return 
this  policy,  and  we  will  return  to  you  the  amount  paid  us  with 
your  notes;"  and  he  was  further  informed  that  there  was  "a 
balance  yet  due  on  the  first  payment  of  two  dollars  and  fifty- 
seven  and  one  half  cents." 

This,  therefore,  was  very  plainly  a  conditional,  and  not  final, 
delivery;  a  proposal,  and  not  a  contract.  It  was  to  be  a  final 
delivery  as  a  contract  if  Myers  agreed  to  it,  accepted  the  new 
terms,  returned  the  old  policy,  and  paid  the  balance;  and  we 
have  no  evidence  that  he  did  either,  except  by  his  retention  of 
the  new  policy;  which  certainly  is  no  evidence  of  the  return  of 
the  old  one  or  of  the  payment  of  the  balance,  and  cannot  pos- 
sibly be  called  an  acceptance  so  long  as  any  single  thing 
remained  open  for  dispute  or  treaty,  or  anything  to  be  done  by 
him  remained  undone.  The  learned  judge  of  the  district  court 
was  therefore  right  in  declaring  in  substance  that  there  was  no 
binding  delivery  of  the  policy,  and  this  affirms  the  judgment 
without  the  other  points,  and  we  must  not  discuss  them. 

Judgment  affirmed.  

The  principal  case  is  cited  in  Oirard  Fire  Ins,  Co,  v.  FUld^  46  Pa.  St.  134, 
S.  C,  3  Grant  Cas.  332,  to  the  point  that  an  action  of  debt  is  sustainable  on 
an  insurance  policy;  in  Eclectic  Life  Iris,  Co,  v.  Farenkrugt  68  111.  468,  and  in 
New  England  F,  A  Af,  Ins.  Co,  v.  Robinson,  25  Ind.  542,  to  the  point  that  a 
parol  agreement  is  not  admissible  to  contradict  or  change  a  policy.  In  Fos- 
ter V.  Qile,  50  Wis.  612,  it  is  cited  to  the  effect  that  a  wife  has  an  interest  in 
her  husband's  life  insurance  policy,  which  on  her  death  descends  to  her  heirs. 
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Peoviso  OB  Saving  CLAtrsE  in  Statute  is  not  to  have  Effect  where  re- 
pugnant to  the  purview  or  body  of  the  act;  but  this  rule  does  not  apply 
to  acts  constituting  private  corporations,  for  the  proviso  in  such  cases  is 
to  be  taken  as  an  essential  condition  of  the  compact  between  the  public 
and  the  corporation. 

Act  of  Incorporation  is  Compact  between  Public  and  Ck)RPORATioN, 
and  the  rights  of  the  latter  thereunder  are  only  such  as  the  very  terms  of 
the  enactment  confer,  and  any  ambiguity  therein  must  operate  against 
the  corporation  and  in  favor  of  the  public. 
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JjBOISLATIVB  FbAKCHISB  TO  BuiLD  BbIDOB  OVSB  NaYIGABLB  STRSAlfy  with 

ft  proviso  that  it  shall  not  impair  or  obstmot  the  navigatioii,  if  accepted 
by  a  corporation,  is  taken  cum  onere,  and  must  be  enjoyed  subject  to  the 
condition. 

Kavioatiok  of  Streams  is  Public  Intkbbst  and  Favobed  Right,  and 
obstructions  thereof  are  public  nuisances. 

CoKDjnov  IN  Chabteu  AuTHOBiznra  CJobpobation  to  Butld  Bridge  over 
Naviqable  Stream,  that  it  *'  shall  not  injure,  stop,  or  interrupt  the  nav- 
igation,'' is  not  complied  with  by  building  the  bridge  in  such  manner  as 
will  do  as  little  injury  as  possible  to  the  navigation  as  it  existed  when 
the  bridge  was  built;  and  if  the  structure  at  any  time  during  its  continu- 
ance actually  injures,  stops,  or  interrupts  the  navigation,  the  company  is 
liable  to  the  party  injured  for  the  damages  thereby  sustained. 

Ck>NDnioN  in  Charter  to  Bitild  Bridge,  not  to  Injure  Navigation,  is 
not  limited  to  the  kind  and  amount  of  trade  on  the  stream  at  the  time  of  . 
the  enactment,  but  extends  to  the  increased  business  incident  to  the  ex- 
pansion of  commerce  and  growth  of  the  country. 

Corporation  having  Charter  to  Build  Bridge,  Conditioned  that 
Navigation  should  not  be  Obstructed  thereby,  is  not  responsible  for 
an  obstruction  occasioned  by  artificial  causes  created  by  third  persons; 
.  but  if  occasioned  by  natural  causes,  influenced  in  their  operation  by  the 
piers  of  the  bridge,  the  corporation  would  be  liable  for  the  consequential 
damage  flowing  from  their  act,  as  much  as  if  the  act  itself  had,  without 
an  intermediate  agency,  occasioned  the  injury. 

Whether  Bridge  over  Navigable  Stream  Constitutes  Public  Nui- 
sance OR  not  is  a  question  which  can  only  be  determined  by  indictment 
at  law,  or  a  bill  in  equity,  to  be  prosecuted  in  either  case  at  the  instance 
of  the  public  authorities. 

Casb  to  recover  damages  for  loss  of  a  coal-boat  which  was 
wrecked  against  defendants'  bridge,  plaintiff  alleging  such 
bridge  to  be  a  nuisance,  and  an  obstruction  to  navigation  of  the 
river.     The  remaining  facts  appear  in  the  opinion. 

Burke  and  Watson,  for  the  plaintiff  in  error. 

WiUianis  and  Shaler,  for  the  defendants  in  error. 

By  Court,  Woodwaed,  J.  The  franchise  conferred  on  the- 
defendants  was  a  right  to  erect  and  maintain  a  toll-bridge  across 
the  Monongahela  at  Pittsburgh,  and  involved  necessarily  the 
right  to  build  piers  in  the  bed  of  the  river,  but  it  was  coupled, 
with  a  condition,  veiy  distinctly  expressed  in  the  proviso,  that 
the  company  should  not  erect  the  bridge  in  "  such  manner  as'  to  ( 
injure,  stop,  or  interrupt  the  navigation  of  said  river  by  boats,  / 
rafts,  or  other  vessels."  > 

One  or  two  questions  arise  upon  the  construction  of  this  legis- 
lation, which  it  is  proper  first  of  all  to  notice.  It  is  said  that 
the  proviso  must  not  be  so  construed  as  to  defeat  the  general 
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purpose  of  the  act  of  incorporation,  and  that,  as  piers  were  in- 
dispensable to  a  bridge,  and  necessarily  obstructions  more  or  less 
of  the  navigation,  the  legislature  must  be  understood  to  have 
meant  that  the  company  should  injure,  stop,  or  interrupt  the 
navigation  as  little  as  was  consistent  with  the  main  object  of  the 
enactment. 

It  is  a  general  principle  in  the  construction  of  statutes  that 
a  proviso  or  saving  clause  which  is  directly  repugnant  to  the 
purview  or  body  of  the  act  is  not  to  have  effect;  but  there  are 
two  reasons  why  this  principle  is  not  applicable  here.  In  the 
first  place,  the  repugnance  is  not  apparent.  It  was  not  shown 
on  the  trial,  and  we  do  not  know  that  a  pier  in  a  river  is  per  se 
injurious  to  the  navigation.  It  may  possibly  be  capable  of  such 
location  and  construction  as  to  throw  an  increased  volume  of 
water  into  the  channel,  and  thus  to  benefit  rather  than  injure 
the  navigation. 

,  But  a  more  comprehensive  reason  why  the  principle  suggested 
is  not  applicable  here  is,  that  this  proviso  is  part  of  an  act  con- 
stituting a  private  corporation,  and  therefore  to  be  taken  as  an 
essential  condition  of  the  compact  between  the  public  and  the 
corporation.  It  is  now  the  settled  doctrine,  both  of  the  English 
and  American  courts,  that  an  act  of  incorporation  is  a  bargain 
between  a  company  of  adventurers  and  the  public;  that  the 
rights  of  the  corporation  are  such  as  the  very  terms  of  the  enact- 
ment confer;  and  that  any  ambiguity  in  them  must  operate 
against  the  adventurers  and  in  favor  of  the  public:  Stourbridge 
Canal  Co.  v.  Wheeley,  2  Bam.  &  Adol.  793;  Charles  River  Bridge 
V.  Warren  Bridge,  11  Pet.  545.  And  in  measuring  corporate 
i-ights,  we  are  to  look  at  all  the  terms  employed  in  the  funda- 
mental law  or  compact.  We  can  no  more  cut  out  some  of  them 
or  mitigate  their  legal  effect  because  they  are  in  a  proviso,  than 
we  could  qualify  the  terms  of  a  private  agreement  because  found 
in  one  part  of  the  instrument  instead  of  another.  The  whole  in- 
strument is  to  be  taken  together,  as  expressing  the  final  inten- 
tions and  purposes  of  the  parties.  When  the  legislature  tells  a 
company,  You  may  erect  a  bridge  over  a  particular  stream,  pro- 
vided you  do  not  impair  the  navigation  thereof,  it  is  for  the  com- 
pany to  determine  whether  they  will  accept  the  franchise  on  such 
a  condition;  but  if  they  accept  it,  they  take  it  cum  onere^  and 
having  no  rights  outside  of  their  charter,  they  must  enjoy  their 
franchise  subject  to  that  condition,  or  not  enjoy  it  at  all. 

The  navigation  of  the  streams  of  a  country  is  a  great  public 
interest,  and  the  law  has  always  treated  obstructions  as  public 


1856.]  DuGAN  V,  Bridge  Co.  467 

nuisances.  In  Bex  v.  Clark,  12  Mod.  615,  Holt,  C.  J.,  said  that 
to  hinder  the  course  of  a  navigable  river  was  against  Magna 
Charta;  and  many  subsequent  statutes  have  punished  it  in  Eng- 
land with  specific  penalties.  In  this  country,  and  especially  in 
Pennsylvania,  the  navigation  of  our  rivers  has  been  sedulously 
guarded  both  by  legislative  action  and  judicial  opinion.  We 
began  by  reserving  the  beds  of  our  principal  rivers  for  the  use 
of  the  public,  and  granting  the  land  to  riparian  owners  only  to 
low-water  mark.  In  Carson  v.  Blazer,  2  Binn.  475  [4  Am.  Dec. 
463],  and  Shrunk  v.  SchuylkiU  Navigation  Co.,  14  Serg.  &  E.  71, 
the  common-law  definition  of  navigable  rivers,  limited  to  those 
in  which  the  tide  ebbs  and  flows,  was  exploded;  and  in  many 
cases  since,  the  right  of  navigation  has  been  held  paramount  to 
the  rights  of  fisheries,  ferries,  mill-dams,  and  internal-improve- 
ment companies.  It  was  almost  the  only  public 'right  enjoyed 
by  the  hardy  pioneers  into  what  used  to  be  called  our  "  back 
lands,"  and  has  been  the  source  of  incalculable  wealth  and  com- 
fort to  the  people  of  the  state.  It  was  this  right  the  legislature 
guarded  from  intrusion  by  the  proviso  in  question;  and  it  is  too 
important  and  too  well  defined  in  law  to  be  sacrificed  to  a  mere 
technical  rule  of  construction.  The  legislature  may  have  the 
power  to  part  with  it,  but  with  the  words  of  the  proviso  before 
our  eyes,  we  have  not  the  power  to  say  they  have  done  so.  On 
the  contrary,  it  seems  to  us  that  the  authority  conferred  was  to 
build  a  bridge  that  should  not  injure,  stop,  or  obstruct  the 
navigation  of  the  river. 

Another  idea  suggested,  and  which  found  favor  with  the  court 
below,  was  that  the  company  was  not  bound  to  foresee  the  ex- 
traordinary development  and  increase  of  the  coal  trade  upon  the 
river  as  it  now  exists.  This,  taken  in  connection  with  the  ruling 
that  they  were  empowered  to  build  a  bridge  causing  as  little 
injury  and  obstruction  to  the  navigation  as  possible,  amounts  to 
this:  that  however  great  a  nuisance  the  piers  of  the  bridge  are, 
now  that  a  large  business  is  carried  on  along  the  river,  yet  the 
company  is  not  liable  to  an  injured  party,  if,  thirty  or  forty  years 
ago,  when  they  built  the  bridge,  they  obstructed  the  small  trade 
of  that  day  as  little  as  possible. 

This  phrase,  "  as  little  injury  as  possible,"  besides  being  a  loose 
reading  of  the  proviso,  is  too  indefinite  for  the  purposes  of  the 
present  case.  The  plaintiff  may  have  had  his  whole  fortune 
embarked  in  the  boat  which  the  defendants  obstructed  and 
destroyed,  and  yet  his  loss,  as  compared  with  the  whole  coal 
trade,  was  doubtless  very  small.    If  the  terms  ''  as  little  injury 
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as  possible''  are  to  include  anything,  a  single  boat-load  of 
coal  would  not  be  an  unreasonable  sacrifice  to  the  great  public 
objects  contemplated  by  the  charter;  and  yet  to  the  plaintiff 
the  loss  might  be  ruinous.  Is  he  to  bear  it  when  his  right  of 
navigation  has  been  reserved  in  express  terms  by  the  legisla- 
ture ?  We  think  he  has  a  right  to  insist  on  the  performance  of 
the  bargain,  or  compensation  in  damages.  But  he  is  part  of 
the  increased  coal  trade:  does  that  make  any  difference  in  his 
rights  ?  The  legislature  must  be  presumed  to  have  had  all  the 
natural  growth  of  this  trade  in  view  when  they  authorised  the 
bridge.  The  presence  of  coal  in  the  lands  drained  by  the  Monon- 
gahela,  its  value  for  fuel,  the  constantly  increasing  market,  and 
the  dependence  on  this  source  of  supply  of  those  rapidly  peo- 
pling regions  south  and  west,  were  well  known  to  the  legisla- 
ture. Did  they  not  foresee  that  these  circumstances  would 
increase  the  demand  and  supply,  and  that  this  great  natural 
outlet  would  be  needed  to  accommodate  both  producers  and 
consumers  ?  How  can  a  doubt  be  entertained  on  this  point, 
when  we  find  them  guarding  the  navigation  by  language  as 
express  and  precise  as  it  is  applicable  to  the  trade  of  this  day. 

To  limit  their  language  in  the  manner  proposed  is  to  sacrifice 
the  many  to  the  few — the  large  trade  of  our  time  to  the  small 
trade  of  an  earlier  day.  It  is  better  reason  to  say  that  if  the 
legislature  thought  the  few  citizens  then  engaged  in  the  navi- 
gation of  the  river  worthy  of  protection,  much  more  Uie  many 
who  are  now  engaged.  The  language  employed  was  accord- 
ingly large  enough  to  comprehend  all.  But  if  the  legislative 
intention  comprehended  the  future  and  possible  .trade,  so  did 
the  corporate  intention,  because  the  corporation  accepted  the 
bargain  in  the  terms  in  which  the  legislature  expressed  it. 
Deducing  the  intention  of  one  party  from  the  terms  of  the 
contract,  we  get  at  the  intentions  of  both,  and  are  enabled  to 
say  that  the  true  meaning  of  the  act  of  incorporation  is,  that 
the  bridge  was  to  be  so  built  as  not  to  injure,  stop,  or  interrupt 
the  navigation  either  then  or  now,  whether  in  its  infancy  or  full 
growth. 

One  other  point  in  the  ruling  of  the  court  below  is  to  be 
noticed.  They  were  asked  to  say  that  if  the  jury  believe  the 
bridge  is  now  an  obstruction  to  the  navigation,  it  is  unautho- 
rized by  law.  The  answer  was  in  these  words:  "Negatived  if 
the  jury  believe  the  facts  stated  in  answer  to  the  fourth  point; 
and  that  the  channel  or  navigable  portion  of  the  river  has  been 
shifted  or  changed  by  natural  causes,  or  by  artificial  causes 
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created  by  third  persons."  The  answer*  to  the  fourth  point 
was  that  if  the  bridge  was  erected  in  accordance^ith  the  charter, 
and  so  as  to  do  the  least  possible  injury  or  cause- the  least  ob« 
Btruction  to  the  navigation,  it  was  not  a  nuisance.  Taking  the 
two  answers  together,  the  doctrine  taught  was  that  a  bridge  con- 
structed on  the  above  principle  would  not  become  a  nuisance 
by  change  of  the  channel.  We  have  not  tha  evidence  in  reference 
to  a  chajige  of  the  channel,  but  if  it  was  changed  by  artificial 
causes,  created  by  third  persons,  we  agree  it  could  not  affect 
the  rights  of  the  bridge  company.  If,  however,  it  was  changed 
for  the  worse  by  natural  causes,  influenced  in  their  operation 
by  the  piers  of  the  bridge,  the  defendants  would  be  responsible 
for  it.  They  were  bound  to  foresee  the  natural  and  necessa^ 
effects  of  placing  piers  in  the  river.  If  the  piers  themselves 
did  not  interfere  with  the  channel,  but  threw  sand  and  other 
obstructions  into  it,  whereby  it  was  ruined  or  the  navigation  in- 
jured, the  company  would  be  as  much  liable  for  a  consequential 
injury  flowing  so  directly  from  their  act  as  they  would  be  if 
the  act  itself  had  wrought  the  injury  without  an  intermediate 
agent.  On  this  point  the  case  of  Bacon  v.  Arthur,  4  Watts,  437, 
is  direct  authority.  In  pursuance  of  our  act  of  the  twenty-third 
of  March,  1803,  relative  to  mill-dams  in  navigable  streams,  the 
defendant  had  built  a  dam  in  a  creek  which  had  been  declared 
a  highway.  The  act  provided  that  the  party  erecting  such 
dams  ''shall  not  obstruct  or  impede  the  navigation  of  such 
stream."  It  was  alleged  that  the  dam  had  changed  the  natural 
flow  of  the  water,  and  caused  certain  mounds  and  bars  to  be 
thrown  up  whereby  the  natural  channel  was  obstructed.  The 
court  below  put  the  cause  on  the  point  whether  the  dam  had 
been  scientifically  erected,  and  instructed  the  jury  that  if  they  be- 
lieved it  had  been  so  erected,  and  that  the  bars  were  the  neces- 
sary and  inevitable  effect  of  such  erections,  the  plaintiff  could 
not  recover.  In  reversing  this  opinion.  Judge  Eogers  said: 
**  Where  the  injury  arises  from  a  bar  which  is  the  immediate 
effect  of  a  dam  erected  in  the  bed  of  a  river,  I  cannot  bring 
myself  to  doubt  but  that  it  is  such  an  obstruction  of  the  navi- 
gation as  was  in  the  view  of  the  legislature,  and  is  embraced  in 
the  proviso."  He  then  goes  on  to  distinguish  this  class  of  cases 
from  that  of  the  Lehigh  Bridge  Co.  v.  Lehigh  Coal  etc.  Co,,  ^ 
Bawle,  24,  which  was  the  case  of  injury  resulting  from  the  act 
of  Providence,  without  fault  in  the  defendant.  Both  on  reason 
and  authority,  we  think  the  court  erred  in  so  much  of  their  an- 
swer to  the  fifth  point  as  relates  to  a  change  of  channel  through 
natural  causes. 
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We  have  now  alluded  to  those  views  of  the  chartered  rights 
and  duties  of  the  defendants  which  prevailed  to  defeat  the  plain- 
tiff's action  in  the  court  below.  There  was  no  question  of  neg- 
ligence on  his  part.  As  presented  to  us  in  the  record,  it  is  the 
case  of  a  citizen  navigating  the  Monongahela  with  due  diligence 
and  skill,  but  losing  his  property  by  reason  of  the  piers  placed 
in  the  river  by  the  defendants.  They  justify  the  obstruction, 
and  are  bound  to  bring  themselves  within  the  act  of  assembly : 
Commonwealth  v.  Churchy  1  Pa.  St.  105.  Interpreting  that  in  the 
manner  we  have  indicated,  it  will  be  for  a  court  and  jury  to  say, 
on  a  retrial,  whether  they  have  brought  themselves  within  it — 
whether  they  have  injured,  stopped,  or  interrupted  the  naviga- 
tion of  the  river.  If  they  have  done  what  the  legislature-forbid, 
they  are  liable  to  the  plaintiff  for  the  injury  which  their  wrong- 
ful act  has  caused  him. 

But  this  is  as  far  as  the  case  requires  or  permits  us  to  go.  It 
is  a  private  action,  and  not  a  public  prosecution.  The  right  of 
the  company  to  maintain  their  bridge  is  drawn  in  question  only 
incidentally,  and  is  not  concluded  by  anything  we  rule  in  ad- 
justing the  plaintiff's  private  rights. 

Whether  it  is  a  public  nuisance  or  not  is  a  question  which 
can  only  be  determined  by  indictment  at  law  or  a  bill  in  equity, 
to  be  prosecuted  in  either  case  at  the  instance  of  the  public  au- 
thorities. In  respect  to  public  rights,  the  construction  which 
the  court  below  gave  to  the  proviso  may  very  possibly  be  held 
to  be  the  sound  one.  The  long  acquiescence  of  the  public,  and 
the  great  convenience  of  the  bridge,  as  well  as  the  vested  rights 
of  the  corporators,  are  circumstances  that  would  have  weight  in 
such  an  inquiry,  but  have  none  in  this.  Besides,  if  it  should 
be  found  in  such  an  inquiry  that  the  violation  of  the  charter 
consisted  in  an  excess  beyond  the  limit  prescribed,  the  remedy 
would  be,  not  utterly  to  demolish  the  bridge,  but  to  remove  the 
excess,  and  adapt  the  erection  to  the  design  of  the  law:  Dyer  v. 
Depui,  5  Whart.  697. 

Judgment  reversed,  and  a  venire  de  novo  awarded, 

Act  Cbeatino  Corpobation,  CJonstbuction  of,  and  of  PaovisiOKa  in: 
See  Enjidd  /?.  B,  Co.  v.  Hartford  R,  R.  Co.,  44  Am.  Dec.  556;  Mayor  qf 
Baltimore  v.  BaUimore  A  Oh%o  R,  R,  Co.,  48  Id.  531.  As  to  the  powers 
arising  under  the  act,  whether  incidental  or  otherwise,  see  Penobscot  Boom 
Co.  V.  Lamson,  33  Id.  656;  Kinzie  v.  Chicago,  Id.  443;  Blair  y.  Perpftual 
Ins.  Co.,  47  Id.  129;  Ohio  L.  I.  ds  T.  Co.  v.  Merchants'  I.  &  T.  Co.,  53  Id. 
742;  Stale  v.  Commissioners,  57  Id.  409,  and  note  414.  To  the  point  that  a 
corporation  has  only  such  powers  as  are  granted  by  its  charter,  see  Cleveland 
<fc  Pittsburgh  R.  R.  Co.  v.  Speer,  56  Id.  334;  Missouri  River  Packet  Co.  v.  St. 


1856.]        Commonwealth  v.  Erie  etc.  R  R.  Go:  471 

Joseph  Jb  Hannibctl  B.  B.  Co,,  1  MoCrary,  286,  all  citing  the  principal  case. 
The  charter  of  a  corporation  is  a  contract  with  the  state:  See  Thorp  v.  But* 
land  etc  B.  B,  Co.,  62  Am.  Dec.  256,  and  note  639. 

Obstruction  of  Navigable  Riveb  is  Public  Nuisance:  See  Stump  v. 
McNairy,  42  Aol  Dec.  437.  The  right  of  navigation  is  paramount  to  any 
othor  right  in  navigable  rivers:  See  Lewis  v.  Keeling^  62  Id.  168;  see  also 
McKeen  v.  Delaware  Division  Canai  Co,,  49  Pa.  St.  434,  citing  the  principal 
case  to  this  point.  The  principal  case  is  cited  in  Clarke  v.  Birmingham  th 
Pittsburgh  Briclge^Co,  41  Id.  158;  Flanagan  v.  Philadelphia,  42  Id.  232;  J/o- 
nongdheta  Bridge  Co,  v.  Birk,  46  Id.  130,  to  the  point  that  the  legislature 
may  impose  the  oonditions  on  which  the  bridge  shall  be  built. 
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COMMONTTEALTH  V.  EeIE  &  NoRTH-EaST  R.  R.  Co. 

[27  PUfKBTLYANIA  StATS»  839.] 
Ck)EPORATION  MAT  Do  ThOSE  AcTS  ONLY  WhICH  It  IS  AUTHORIZED  TO  Do  BY 

ITS  Act  of  Incorporation,  and  may  exercise  only  such  powers  as  are 
given  in  plain  words,  or  by  necessary  implication,  and  all  powers  not 
given  in  this  direct  and  unmistakable  manner  are  withheld. 

Charter  of  Corporation  Authorizing  It  to  Build  Railroad  from 
borough  of  Erie,  then  bounded  south  by  Twelfth  street,  is  not  complied 
with  where  the  borough  is  subsequently  extended  farther  south  by  a 
building  of  the  road  from  a  point  within  the  enlarged  borough,  but  some 
distance  outside  of  the  former  borough  line;  the  change  of  the  borough 
lines  not  affecting  the  obligations  of  the  corporations. 

Laws  must  be  Executed  According  to  Sense  akd  Meaning  which  they 
import  at  the  time  of  passage. 

Supreme  Legislative  Power  of  State  may  Authorize  Building  of 
Railroad  on  a  street  or  other  public  highway,  but  corporation  cannot 
appropriate  such  street  or  highway  for  such  a  purpose  unless  authorized 
to  do  so  by  the  sovereign  power  of  the  state. 

Powers  Given  to  Corporation  Which  cannot  be  Exercised  without  / 
disreffard  of  restrictions  with  which  they  are  coupled  cannot  be  ezercised  | 
at  alL  ) 

Charter  of  Corporation  must  be  Construed  favorably  to  the  public, 
and  against  the  grantees. 

Deed  is  to  be  Construed  Most  Favorably  toward  Grantee. 

Railroad  Authorized  to  be  Built  at  One  Place,  if  built  at  other  places, 
is  a  mere  nuisance  on  every  highway  it  touches  in  its  illegal  course. 

City  Council  cannot,  by  Ordinance,  Modify  or  Repeal  an  act  whereby 
a  borough  is  laid  out,  and  enacting  that  the  ''streets,  lanes,  and  alleys 
thereof  "  shall  forever  be  and  remain  public  highways. 

Laches  cannot  be  Imputed  to  Commonwealth  by  a  corporation^ 

Bill  in  eqnihr.    The  opinion  states  the  facts. 

Thxympson^  WiUiam&,  Grant,  and  Griscomy  for  the  complainants* 

JSkirUon,  Meredith,  Hirst,  and  CampheU,  for  thtf  respondents. 
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By  Court,  Black,  C.  J.  This  case  requires  us  io  give  a  con- 
struction to  the  charter  of  a  private  corporation.  The  frequency 
of  such  cases  excites  some  surprise,  when  we  reflect  that  an  act 
of  incorporation  is  and  always  must  be  interpreted  by  a  rule  so 
simple  that  no  man,  whether  lawyer  or  layman,  can  misunder- 
stand or  misapply  it.  That  which  a  company  is  authorized  to 
do  by  its  act  of  incorporation  it  may  do;  beyond  that,  all  its 
acts  are  illegal.  And  the  power  must  be  given  in  plain  words 
or  by  necessaiy  implication.  All  powers  not  given  in  this  direct 
and  unmistakable  manner  are  withheld.  It  is  strange  that  the 
attorney  general,  or  anybody  else,  should  complain  against  a 
company  that  keeps  itself  within  bounds,  which  are  always  thus 
clearly  marked,  and  equally  strange  that  a  company  which  has 
happened  to  transgress  them  should  come  before  us  with  the 
faintest  hope  of  being  sustained.  In  such  cases  ingenuity  has 
nothing  to  work  wit&,  since  nothing  can  be  either  proved  or 
disproved  by  logic  or  inferentikl  reasoning.  If  you  assert  that 
a  corporation  had  certain  privileges,  show  us  the  words  of  the 
legislature  conferring  them.  Failing  in  this,  you  must  give  up 
your  claim,  for  nothing  else  can  possibly  avail  you.  A  doubt- 
ful charter  does  not  exist;  because  whatever  is  doubtful  is  de- 
cisively certain  against  the  corporation. 

If  loss  or  injury  comes  to  anybody  in  consequence  of  an  igno- 
rant disregard  of  this  principle,  it  is  not  our  fault.  We  have 
done  all  that  in  us  lay  to  impress  it  on  the  public  mind  and  to 
warn  corporations  of  the  danger  they  might  incur  by  disobedi- 
ence. We  enforced  it  to  the  utmost  in  the  Bank  of  FennsyU 
vania  v.  Commonwealth,  19  Pa.  St.  144;  Susquehanna  B.  B. 
Co.  V.  Sunhury  &  Erie  B.  B.  Co.;  Pennsylvania  B.  B.  Co,  v. 
CaTial  Commissionera,  21  Pa.  St.  9;  CommonweaUh  v.  Franklin 
Canal  Co.,  Id.  117.  All  of  our  predecessors  on  this  bench  oc- 
cupied the  same  ground.  The  doctrine  is  maintained  by  the 
supreme  court  of  the  United  States,  and  in  many  states  of  the 
Union.  Even  in  England  the  justice  and  necessity  of  it  are 
universally  acknowledged  and  acted  upon.  But  we  do  not  mean 
to  discuss  the  subject  over  again.  The  lawyer  who  is  not 
already  familiar  with  the  numerous  authorities  upon  it,  to  be 
found  in  every  book  of  reports,  will  probably  never  become  so; 
and  the  citizen  who  does  not  believe  it  to  be  a  most  salutary 
feature  in  our  jurisprudence  would  hardly  be  convinced  though 
one  rose  from  the  dead. 

Our  duty  in  this  case  is  therefore  not  a  difficult  one.  If  the 
words  of  the  defendants'  charter^  understood  in  their  ordinaiy 
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sense,  cover  tlie  acts  complained  of,  or  if  there  be  a  necessary 
implication  of  the  power  to  do  these  acts,  and  nothing  to  forbid 
them,  then  this  bill  must  be  dismissed.  But  the  defendants  can 
take  nothing  at  our  hands  by  construction.  We  cannot  widen 
the  limits  set  to  their  privileges  because  they  have  found  them 
inconveniently  narrow.  We  have  no  more  right  or  authority  to 
stretch  an  old  act  of  incorporation  than  we  have  to  make  a  new 
one.  In  either  case,  we  would  be  usurping  legislative  power, 
and  granting  away  from  the  state  privileges  which  she  has  seen 
proper  to  withhold. 

The  bill  complains:  1.  That  the  western  terminus  of  the  de« 
fendants'  railroad  is  not  where  the  act  of  incorporation  requires 
it  to  be;  2.  That  it  is  so  constructed  as  to  impede  and  obstruct 
the  free  use  of  certain  streets  in  the  city  of  Erie;  3.  That  it  also 
obstructs  and  impedes  the  free  use  of  a  public  road  laid  out  from 
Erie  in  the  direction  of  Buffalo;  and  4.  That  the  defendants 
have  made  a  contract  by  which  they  have  surrendered  the  con- 
trol of  their  road  to  a  foreign  corporation. 

1.  The- act  of  incorporation  authorizes  the  defendants  to  build 
a  railroad  ''  from  the  borough  of  Erie  to-some  point  on  the  east 
boundary  of  the  township  of  North-East.  "The  defendants'  coun* 
sel  insist  that  the  word  "from  "  should  be  taken  inclusively,  and 
that  a  road  from  any  part  of  the  borough  to  the  proposed  terminus 
ad  quern  is  a  compliance  with  the  law.  On  the  other  hand,  the 
counsel  for  the  plaintiff  insist  that  it  must  begin  at  the  borough 
line,  and  not  elsewhere.  Our  opinion  is  with  the  defendants  on 
this  point,  but  we  think  the  argument  on  it  was  rather  beside  the 
purpose,  since  the  terminus  of  the  railroad  is  neither  at  the 
line  of  the  borough  nor  inside  of  it.  Coming  from  the  east,  it 
passes  the- east  boundary  of  the  borough  at  a  distance  of  sixty 

rods  south,  and  runs  on  about rods  farther  in  a  direction 

precisely  parallel  with  the  south  line  of  the  borough,  and  there 
stops  or  connects  with  the  road  built  by  the  Franklin  Canal 
Company  to  the  Ohio  line.  Certainly  this  is  not  a  literal  com- 
pliance with  the  act  of  incorporation.  Making  a  road  from  a 
point  selected  by  the  defendants  themselves  sixty  rods  south  of 
the  borough,  not  coming  within  that  distance  of  the  borough  at 
any  place,  is  not  making  a  road  from  the  borough  eastward.  Is 
there  anything  in  the  peculiar  circumstances  of  this  case  which 
will  justify  us  in  treating  this  infraction  of  the  law  otherwise 
than  as  we  treat  similar  violations  of  duty  when  committed  by 
companies?    We  shall  see. 

What  I  have  said  concerning  the  borough  of  Erie  refers  to 
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•wLat  it  was  when  the  act  of  incorporation  was  passed.  In  1848, 
and  before  the  defendants'  work  was  made,  its  limits  were  ex- 
tended so  as  to  include  the  place  where  the  terminus  of  the 
railroad  had  been  fixed.  At  a  still  later  period  the  borough 
was  incorporated  as  a  city.  But  we  are  very  clear  that  this 
alteration  of  the  borough  lines  did  not  in  the  least  change  the 
rights  or  obligations  of  the  railroad  company.  All  laws  must 
be  executed  according  to  the  sense  and  meaning  which  they  im- 
ported at  the  time  of  their  passage.  A  line  which  did  not  ex- 
ist until  1848  could  not  have  been  in  the  mind  of  the  legislature 
in  1842.  The  modifications  made  in  the  charter  of  the  borough 
left  the  defendants'  charter  just  where  it  was  before.  The 
amendment  of  one  is  not  to  be  taken  as  a  supplement  to  the 
other.  If  * '  the-east  boundary  line  of  North-East  township  "  had 
been  shortened  or  obliterated,  or  diflferently  named,  by  an  act  of 
assembly  passed  in  1848,  the  defendants  would  have  understood 
very  well  that  their  right  to  locate  the  eastern  terminus  on  any 
part  of  the  township  line  as  it  existed  in  1842  was  not  thereby 
altered  or  taken  away.  The  law  commanded  the  defendants  to 
begin  their  railroad  at  the  borough  of  Erie  as  it  then  was,  and 
that  command  is  in  full  force  notwithstanding  the  change  which 
has  been  made  in  other  matters.  Is  this  violation  of  the  char- 
ter so  trifling  that  we  can  overlook  it  on  the  principle  of  de 
minimis  f  The  counsel  of  the  company  have  not  argued  that  it 
is — and  certainly  it  is  not.  The  place  at  which  the  terminus 
should  be  established  being  precisely  and  particularly  desig- 
nated by  the  act  of  incorporation,  in  words  which  rendered 
mistake  impossible,  all  other  places,  whether  near  or  far,  are  as 
surely  excluded  as  if  they  had  been  expressly  forbidden.  If 
we  cannot  hold  companies  to  a  strict  compliance  with  their 
charters,  we  cannot  hold  them  at  all.  In  some  situations  (and, 
for  aught  we  can  see,  this  may  be  one  of  them)  the  purpose  and 
object  of  allowing  the  road  to  be  built  can  be  as  completely 
defeated  by  a  deviation  of  sixty  rods  as  sixty  miles.  The  di- 
rectors must  have  thought  that  they  could  gain  a  point  of  great 
value  to  them  by  changing  their  terminus,  or  else  they  certainly 
would  not  have  ventured  upon  it  in  the  teeth  of  the  law.  And 
they  must  have  been  conscious,  too,  that  the  legislature  had 
some  important  reason  for  confining  them  to  the  borough,  or 
else  they  would  have  sought  and  got  an  amendment  to  their 
charter.  This  railroad  was  probably  intended  as  an  outlet  to 
New  York  for  the  lake  trade  of  Erie.  It  could  not  have  been 
meant  as  a  link  in  the  connection  between  Buffioio  and  Cleve* 
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land,  for  there  was  not  then  any  authority  given  to  this  com- 
pany or  any  other  to  build  a  road  westward  from  Erie  to  or 
towards  the  Ohio  line.  Its  actual  location  puts  it  beyond  the 
reach  of  the  lake  trade,  being  one  hundred  and  ten  feet  above 
and  three  quarters  of  a  mile  distant  from  the  harbor.  It  con- 
nects itself  there  with  a  road  to  Ohio,  built  in  violation  of  law, 
and  by  a  fraud  which  has  already  received  its  condemnation. 
By  this  means  it  has  become  part  of  a  continuous  line  from 
New  York  to  the  west,  carrying  goods  and  passengers,  not  to 
the  borough  of  Erie,  but  quite  around  and  past  it.  I  mention 
this  merely  as  showing  that  the  general  scope  of  the  law,  as 
well  as  its  literal  words,  has  been  disregarded.  It  is  suggested, 
however,  as  a  mere  probability.  We  do  not  know  nor  care 
what  the  purpose  of  the  state  may  have  been.  But  one  thing 
we  do  know — and  that  is  enough — that  the  board  of  directors 
had  no  right  to  substitute  their  will  for  the  plain  requirement 
of  the  law.  If  the  fair  interests  of  the  stockholders,  if  the 
accommodation  of  the  neighboring  people,  if  a  due  regard  for 
the  commerce  of  the  whole  country,  if  a  magnanimous  liberal- 
ity to  the  citizens  of  adjoining  states — if  these  considerations, 
or  any  one  of  them,  required  an  amendment  of  the  charter,  the 
managers  should  have  asked  the  proper  authority  of  the  gov- 
ernment to  make  it.  Assuredly  there  is  no  legislative  body  on 
the  face  of  the  earth  to  whom  such  an  appeal,  if  well  grounded, 
could  be  made  with  more  certainty  of  success  than  to  the  gen- 
eral assembly  of  this  state. 

2.  The  right  of  the  supreme  legislative  power  to  authorize 
the  building  of  a  railroad  on  a  street  or  other  public  highway 
is  not  now  to  bo  doubted.  It  has  been  settled,  not  only  in 
England:  Bex  v.  Morris ^  1  Bam.  &  Adol.  441;  but  in  Massa- 
chusetts: Newburyporl  Tump,  Co.  v.  Eastern  B,  B,  Co.,  23  Pick. 
326;  New  York:  Drake  v.  Hudson  Biver  B,  B.  Co.,  7  Barb.  509; 
and  in  Pennsylvania:  Pennsylvania  db  Trenton  B.  B.  Case,  6 
Whart.  43  [36  Am.  Dec.  202].  If  such  conversion  of  a  public 
street  to  purposes  for  which  it  was  not  originally  designed  does 
operate  severely  upon  a  portion  of  the  people,  the  injury  must 
be  borne  for  the  sake  of  the  far  greater  good  which  results  to 
the  public  from  the  cheap,  easy,  and  rapid  conveyance  of  per- 
sons and  property  by  railway.  The  commerce  of  a  nation  must 
not  be  estopped  or  impeded  for  the  convenience  of  a  neighbor- 
hood. But  we  can  say  this  only  in  cases  where  the  authority 
has  been  given  by  the  sovereign  power  of  the  state.  That  any 
private  individual  or  incorporated  company  not  empowered  to 
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do  so  by  &n  act  of  the  legislature  can  take  possession  of  a  street 
and  make  a  railroad  upon  it  without  being  guilty  of  a  criminal 
offense,  is  a  proposition  which  I  am  sure  no  lawyer  would  dream 
of  making.  The  right  of  a  company,  therefore,  to  build  a  rail* 
road  on  the^treet  of  a  city  depends,  like  the  lawfulness  of  all  its 
other  acts,  upon  the  terms  of  its  charter.  Of  course,  when  the 
power  is  given  in  express  words  there  can  be  no  dispute  about  it. 
It  may  also  be  given  by  implication;  for  instance,  if  a  company 
be  authorized  to  make  a  railroad  by  a  straight  line  between  two 
designated  points,  this  implies  the  right  to  run  upon,  along,  or 
across  all  the  streets  or  roads  which  lie  in  the  course  of  such 
line.  So  also  when  an  act  of  incorporation  directs  a  road  to 
be  made  between  certain  termini,  by  such  route  as  the  grantees 
of  the  privilege  shall  think  best,  it  may  be  located  on  an  inter- 
vening street  or  other  common  highway,  if  in  the  judgment  of 
the  directors  it  be  necessary  or  expedient  to  do  so.  But  when 
an  act  of  incorporation  authorizes  the  making  of  a  railroad 
which  it  is  not  possible  to  make  without  using  the-Btreets  of  a 
town  for  part  of  it,  still  such  streets  cannot  be  so  used  if  the 
same  act  of  incorporation  forbids  it.  If  the  powers  given  to 
the  corporators  cannot  be  executed  without  disregarding  the  re* 
strictions  with  which  they  are  coupled,  they  cannot  be  executed 
at  all.  In  a  private  deed  an  exception  as  large  as  the  grant  is 
void,  because  private  deeds  are  construed  most  strongly  against 
the  grantor.  But  a  grant  of  privileges  by  the  state  to  a  body 
of  adventurers  must  be  construed  precisely  the  other  way — in 
favor  of  the  public  and  against  the  grantees.  A  prohibition, 
exception,  or  reservation  in  a  charter  must  therefore  stand  in 
full  force,  though  it  destroy  or  make  nugatory  all  the  powers 
given  to  the  company. 

The  act  of  incorporation  now  before  us  contains  the  following 
very  emphatic  clause:  "  The  said  railroad  shall  be  so  constructed 
as  not  to  obstruct  or  impede  the  free  use  of  any  public  road, 
street,  lane,  or  bridge,  now  laid  out,  opened,  or  built,  or  to  inter- 
fere with  any  burial-ground,  dwelling-house,  or  building  with- 
out the  consent  of  the  owner."  It  would  certainly  strike  most 
men,  upon  the  first  look,  that  a  railroad  company  with  such 
a  provision  in  its  charter  is  on  dangerous  ground  when  it  takes 
possession  of  a  street.  It  is  not  at  all  easy  to  understand  how 
the  people  of  a  city  can  have  the  use  of  a  street,  free  from  ob- 
structions and  impediments,  when  the  street  is  of  ordinary  width, 
and  has  two  railroad  tracks  upon  it,  along  which  locomotive-en- 
gines, with  trains  of  cars,  are  running  every  five  minutes  of  the 
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daj.  K6r  is  it  by  any  means  impossible  that  in  ibis  case  the 
legislature  intended  to  exclude  the  company  altogether  from 
the  streets,  even  at  the  risk  of  having  no  railroad  made;  for  the 
desire  to  preserve  to  the  people  of  Erie  and  its  neighborhocxd 
the  free  use  of  their  streets  and  roads  may  have  been  stronger 
than  the  wish  to  establish  a  railway  communication  for  them 
with  New  York. 

An  obstruction  i&anything  set  in  the  way,  whether  it  totally 
closes  the  passage-or  only  hinders-and  retards  progress.  A  road 
may  be  obstructed  more  or  less.  The  word  *'  impediment "  is  al- 
most synonymous  with  '*  obstruction/'  except  that  it  is  seldom, 
if  ever,  used  to  signify  an  entire  blocking  up  of  the  way.  It  is 
an  obstacle — ^not  an  impassable  barrier.  To  understand  these 
words  in  their  ordinary  import,  and  then  say  that  a  railroad  is 
not  per  te  an  obstruction  or  impediment  to  the  free  use  of  a 
street  by  the  public,  is  rather  more  than  I  can  do.  But  perhaps 
it  is  not  quite  safe  to  interpret  them  according  to  their  popular 
sense.  Certain  it  is,  that  they  have  sometimes  been  otherwise 
used  in  acts  of  assembly.  A  law  of  Massachusetts  provides  that 
**  if  any  railroad  shall  be  so  laid  out  as  to  cross  any  turnpike  or 
other  way,  it  shall  be  so  made  as  not  to  obstruct  such  turnpike 
or  way.'*  It  was  decided  in  Nevoburyporl  Turnpike  Co,  v.  Eastern 
B.  B.  Co,,  23  Pick.  826,  that  this  did  not  prevent  all  interfer- 
ence with  the  road,  but  required  only  that  it  should  cause  the  ^ 
least  possible  inconvenience  or  impediment.  By  a  statute  of  / 
this  state,  enacted  in  1803,  the  owners  of  lands  adjoining  navi- 
gable streams  were  permitted  to  build  dams,  provided  that  such 
dams  should  "  not  obstruct  or  impede  the  navigation  of  such 
streams,  or  prevent  the  fish  from  passing  up  the  same.''  This 
court,  in  Bacon  y.  Arthur,  4  Watts,  440,  declared  that  if  these 
words  were  taken  literally,  the  owners  could  not  avail  themselves 
of  the  privilege  at  all;  but  as  this  construction  would  have  been 
contrary  to  the  grant  itself,  a  more  liberal  one  was  adopted,  and 
a  dam  which  did  not  materially  hinder  the  navigation  was  held 
not  to  be  within  the  prohibition.  Although  the  reasoning  of 
these  cases  does  not  altogether  fit  the  one  before  us,  they  are 
entitled  to  much  weight.  They  are  decisive,  indeed,  of  one 
thing  which  is  important;  namely,  that  the  words  in  question 
may  sometimes  have  a  legal  signification  different  from  that 
which  we  would  otherwise  have  been  disposed  to  assign  them. 
For  the  sake  of  consistency,  we  must  follow  in  the  steps  of  those 
who  went  before  us,  though  it  be  true  that  the  track  is  not  very 
dearly  marked. 
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Let  it  then  be  conceded  as  a  possible  thing  that  a  railroad 
can  be  so  constructed  on  a  public  street  that  it  will  not  be  an 
obstruction  to  its  free  use;  that  such  railroad  is  not  in  any 
sense  a  nuisance  per  ae;  that  a  street  maj  be  occupied  in  com- 
mon by  a  railroad  and  the  public  without  any  such  inconven- 
ience to  the  latter  as  will  amount  to  an  impediment,  or  abridge 
the  freedom  of  its  use  for  ordinary  purposes:  still  it  is  not  true, 
as  the  eonverse  of  the  argument  would  make  it,  that  the  street 
is  unobstructed  as  long  as  travel  upon  it  is  not  entirely  pre- 
vented. If  it  be  proved  that  a  man  may  squeeze  himself  along 
beside  the  track,  or  dodge  across  at  the  peril  of  his  life,  it  does 
not  follow  that  the  use  of  the  street  is  free,  unobstructed,  and 
unimpeded.  We  hold,  therefore,  that  under  a  charter  like  this 
^  a  railroad  cannot  be  built  on  a  street  in  such  a  manner  as  to 
I  cause  any  material  obstruction.  If  we  assume,  as  we  do,  that 
'  the  clause  under  consideration  does  not  entirely  forbid  the  com- 
pany from  going  on  any  street,  we  must  also  allow  them  to  cre- 
ate such  impediments  as  cannot  be  avoided.  But  those  which 
are  not  absolutely  necessary  to  the  making  and  using  of  the 
railroad  are  unlawful;  for  managers  are  bound  to  leave  the 
street  as  nearly  free  from  obstructions  as  they  can,  and  for  that 
purpose  to  spare  no  reasonable  expenditure  of  money  or  labor. 
If,  for  instance,  the  railroad  be  made  above  the  level  of  the 
street,  they  must  grade  the  rest  of  the  street  also,  if  that  will 
make  it  better  for  the  public  accommodation.  They  cannot  say 
to  the  city  authorities,  "We  have  destroyed  your  street  and  ren- 
dered it  impassable;  but  we  have  not  impeded  its  free  use,  be- 
cause you  can  restore  it  again  to  a  tolerable  condition  at  your 
own  expense.  Neither  does  it  make  any  difference  whether  it 
be  a  main  thoroughfare  or  an  unimportant  by-street,  for  this 
act  of  incorporation  protects  all  alike. 

We  have  attentively  considered  the  bill,  answer,  and  evidence 
in  the  cause,  and  they  satisfy  us  of  the  following  facts;  1.  A 
considerable  portion  of  one  street  within  the  present  limits  of 
Erie  city  is  occupied  almost  entirely  by  the  railroad  in  a  manner 
which  makes  any  considerable  use  of  it  for  other  purposes  al- 
most impossible;  and  this  is  true,  although  the  defendants 
themselves  say  that  the  street  might  be  safely  and  conveniently 
used  if  it  were  properly  graded — a  duty  which  they  left  unper- 
formed; 2.  Two  streets  are  crossed  by  the  railroad  on  bridges, 
which  are  too  low  and  too  narrow  for  large  wagons  passing  one 
another,  or  for  a  single  wagon  with  a  bulky  load;  8.  Two  other 
streets  are  crossed  on  an  embankment  considerably  above  grade, 
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with  a  ditch  on  each  side,  and  thus  all  passage  along  those 
streets  by  any  kind  of  a  vehicle  is  as  completely  stopped  as  it 
could  be  by  a  stone  wall  twenty  feet  high.  All  these  things 
are  illegal  for  the  reasons  given.  That  some  of  these  streets 
are  on  low,  wet  ground,  and  little  used,  might  be  a  sort  of 
apology  for  the  defendants  if  we  were  sitting  here  to  take  ex-  V^ 
cuses  for  the  violation  of  the  law.  But  that  is  no  part  of  our 
duty. 

A  large  part  of  the  evidence  refers  to  the  danger  encountered 
by  persons  obliged  to  cross  the  railroad  when  trains  were  ap- 
proaching, and  the  delay  and  inconvenience  caused  by  cars 
which  totally  blocked  up  the  crossing  places.  If  the  defendants 
have  a  right  to  make  the  road  on  a  street,  they  have  also  the 
right  to  use  it  when  made.  They  may  carry  all  the  freight  and 
passengers  they  can  get.  If  the  number  of  cars  and  locomo- 
tives necessary  to  do  their  business  be  so  great  as  sometimes  to 
choke  the  thoroughfares  over  which  they  pass,  it  must  be  remem- 
bered that  the  same  thing  would  happen  in  a  much  greater  de- 
gree if  the  twentieth  part  of  the  business  were  done  in  carriages, 
coaches,  and  common  road-wagons.  If  the  cars  are  suffered  to 
stand  for  an  unnecessary  length  of  time  at  places  inconvenient 
to  the  public,  the  act  is  indictable  as  a  nuisance,  and  for  any 
want  of  proper  care  the  defendants  are  liable  in  damages  to  the 
persons  injured  by  it.  But  it  cannot  be  said  that  they  have  vio- 
lated their  charter  in  causing  obstructions  of  this  kind,  unless 
such  obstructions  could  have  been  prevented  or  diminished  by 
a  dif^rent  construction  of  the  road. 

Under  other  circumstances,  the  voluminous  body  of  evidence 
laid  before  us  might  require  a  much  more  extended  discussion. 
But  we  are  content  with  the  compendious  reference  we  have 
made  to  it,  because  every  inch  of  this  railroad  which  lies  upon 
any  street  of  the  city  is  unlawful,  at  all  events.  If  the  defend- 
ants had  begun  their  railroad  at  the  place  designated  in  their 
act  of  incorporation,  they  would  not  have  interfered  with  any  of 
the  streets  mentioned  in  the  bill,  except  Ash  lape,  and  that 
would  have  been  crossed  at  a  different  place.  When  a  railroad 
authorized  to  be  made  at  one  place  is  made  at  another,  it  is  a 
mere  nuisance  on  every  highway  it  touches  in  its  illegal  course. 
The  streets  in  question  not  being  on  any  route  which  the  defend- 
ants were  authorized  to  take,  they  are  on  them  in  disobedience 
of  their  charter,  and  all  they  have  done  there  is  without  the 
shadow  of  authority.  It  is  useless,  therefore,  to  inquire  how 
much  of  the  inconvenience  complained  of  might  have  been 
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aToided  by  a  better  oonstruction.    It  is  enongli  to  say  that  the 
railroad  has  no  business  at  all  to  be  where  it  is. 

It  appears  that  the  cify  authorities  gave  their  consent  to  the 
use  of  the  streets  and  to  the  location  of  the  railroad  on  the 
ground  which  it  now  occupies.  This  privilege  was  given  "  so 
far  as  the  major  and  councils  have  legal  power  in  the  premises," 
upon  condition  that  the  railroad  should  cause  the  least  possible 
obstruction  to  the  ordinaiy  travel  and  business  of  the  streets^ 
and  with  a  reservation  of  the  right  to  withdraw  the  privilege 
whenever  it  should  appear  to  the  councils  to  be  injurious  to  the 
interest  and  welfare  of  the  city.  The  condition  vras  broken 
and  the  privilege  was  revoked.  But  if  the  resolution  of  the 
councils  had  remained  in  full  force  up  to  this  time,  it  would  have 
been  of  no  avail  here.  They  had  no  "  legal  power  in  the  prem- 
ises." An  act  of  the  legislature  cannot  be  repealed  or  modified 
by  the  ordinance  of  a  city  corporation.  What  thei  defendants 
did  in  disregard  of  the  law  was  no  less  an  offense  against  the 
rights  of  the  public,  because  the  city  was  in  some  sort  partioeps 
criminis.  If  both  had  persisted  in  it,  the  commonwealth's  duty 
would  have  required  her  to  see  that  the  rights  of  her  citizens 
were  vindicated  against  both. 

3.  It  is  alleged  and  proved,  and  not  denied,  that  the  railroad 
has  been  laid  down  on  and  along  a  public  road,  called  the 
Buffalo  road,  in  such  a  way  that  for  some  distance  it  cannot  be 
and  is  not  used  by  the  public  at  all,  but  on  the  contrary,  that 
portion  of  the  people  who  would  otherwise  travel  thereon  are 
obliged  to  take  another  way  which  the  railroad  company  has 
opened  for  them.  Of  course,  this  is  within  the  prohibition 
against  obstructions  and  impediments  to  the  free  use  of  public 
highways.  The  answer  to  this  charge  is  not  based  on  any  inter- 
pretation which  the  charter  is  thought  to  be  capable  of.  Other 
grounds  are  taken.  One  defense  is  that  the  railroad  could  not 
be  made  in  a  straight  line  without  taking  a  part  of  the  Buffalo 
road.  We  can  on4y  say  that  if  a  railroad  cannot  be  made 
^  straight  without  violating  the  law,  it  must  be  made  crooked  or 
)  not  made  at  all.  Equally  baseless  (even  if  true)  is  the  other 
}  argument,  that  the  public  has  suffered  no  injury  by  this  act. 
Those  public  interests  which  lie  outside  of  the  defendants' 
charter  are  not  committed  to  their  keeping.  The  legislature 
Jias  thought  proper  to  guard  the  right  of  the  people  to  the  free 
use  of  their  own  roads,  by  enjoining  the  defendants  not  to  im- 
pede or  obstruct  them.  This  injunction  it  was  wrong  to  dis- 
regard, even  for  the  sake  of  a  supposed  public  benefit.    The 
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people  have  rejected  the  boon  which  the  company  tendered 
ihem,  and  the  state,  parens  partricB,  now  demands  for  them  the 
rights  which  are  secured  and  reserved  by  her  own  laws. 

4.  The  charge  that  the  defendants  have  by  contract  surren- 
dered the  control  of  their  road  to  a  foreign  corporation  was  but 
faintly  pressed  in  the  argument.  We  do  not  consider  the  con- 
tract illegal,  and  if  our  opinion  were  different,  we  would  with- 
hold it  until  all  the  parties  could  be  brought  before  us. 

This  disposes  of  the  principal  allegations  in  the  bill.  Bui 
aside  from  these,  there  are  one  or  two  matters  suggested  by  the 
defendants'  counsel  which  ought  not  to  be  passed  without  a 
remark. 

They  have  argued  that  no  decree  could  be  based  on  obstruc- 
tions created  by  the  use  of  the  railroad,  because  the  act  of  in- 
corporation provides  only  against  the  road  being  so  constructed  as 
not  to  impede,  etc.  And  the  bill  charges  nothing  else.  What- 
ever impediments  are  caused  by  the  ordinary  and  proper  use  of  a 
railroad  we  attribute  to  its  construction,  if  such  impediments 
could  have  been  avoided  by  a  different  construction.  The  legis- 
lature said  to  the  corporators.  You  may  make  a  railroad  between 
certain  given  points,  and  use  it  when  made  by  running  cars  and 
steam-engines  on  it;  but  you  must  so  make  it  that  its  existence 
and  use  in  this  way  will  not  impede  the  traveling  on  any  high- 
way now  laid  out.  The  railroad  is  so  made  that  locomotives 
cannot  be  used  on  it  without  impeding  travel  on  a  certain  high- 
way previously  laid  out.  Such  a  railroad  is  not  constructed 
according  to  the  law.  If  it  were,  the  use  woxQd  be  proper 
enough. 

The  defendants'  counsel  have  made  another  point  which  it 
is  right  to  notice.  It  is  said  that  though  this  proceeding  is 
conducted  in  the  name  of  the  state,  its  real  object  is  to  redress 
a  supposed  injury,  which  is  private,  or  at  most  merely  local,  in 
its  character.  We  are  urged  to  look,  not  at  the  flag,  but  at  the 
parties  who  fight  under  it.  These  parties — the  public  author- 
ities of  Erie,  and  the  people  of  the  neighborhood — encouraged 
the  defendants  to  expend  large  sums  of  money  in  building  the 
railroad,  and  the  attempt  which  they  are  now  making  to  break 
it  up  is  denounced  in  the  argument  as  an  act  of  wanton  injus- 
tice. The  only  pariy  before  us  is  the  commonwealth.  We  do 
not  even  know  the  names  of  the  other  persons  alluded  to.  The 
commonwealth  complains  in  due  form  by  her  accredited  legal 
representative,  the  attorney  general,  that  one  of  her  corpora- 
tions has  violated  its  charter.     We  have  investigated  the  caso^ 
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and  found  the  complaint  to  be  true.  The  delinquent  corpora- 
tion cannot  justify  itself  by  showing  that  in  the  commission  of 
the  wrong  it  received  aid  and  comfort  from  other  persons.  K  the 
mayor  and  councils  of  Erie,  or  their  constituents,  connived  at 
this  breach  of  law,  they  were  guilty  of  a  sin,  for  which  their 
best  excuse  is  that  they  seem  to  have  repented  of  it,  and  are 
now  disposed  to  assist  the  state  in  bringing  the  other  offenders 
to  the  same  wholesome  state  of  mind.  It  cannot  be  that  the 
defendants  were  misled  by  the  people  or  their  officers,  for  they 
must  have  known  that  a  city  ordinance  could  not  authorize  what 
an  act  of  the  legislature  forbade.  No  laches  can  legally  be  im- 
puted to  the  commonwealth,  and  in  point  of  fact,  she  has  been 
guilty  of  no  unfairness.  She  spoke  her  will  plainly  in  the  act 
of  incorporation,  and  gave  it  to  the  defendants  to  be  a  guide  to 
their  feet  and  a  lamp  to  their  path.  They  disregard  it.  The 
attorney  general  proves  the  fact,  and  stands  up  for  judgment. 
We  cannot  refuse  what  law  and  equity  demand!. 

Decree:  This  cause  came  on  to  be  heard  before  the  supreme 
court  on  the  bill  of  complaint,  on  the  answer  of  the  defendants, 
and  on  the  proofs  and  evidence  taken  by  both  parties,  and  was 
argued  by  counsel;  and  thereupon  it  appears  to  this  court  that 
the  defendants  have  built  and  do  now  use  and  maintain  a  cer- 
tain railroad  known  as  the  Erie  and  North-East  Bailroad,  of 
which  said  railroad  a  part  is  within  the  present  limits  of  the 
city  of  Erie,  and  upon  certain  streets  thereof,  and  another  part 
is  upon  the  bed  of  a  certain  public  road  known  as  the  Bufialo 
road,  in  Harbor  Creek  township,  Erie  county;  and  that  the  said 
railroad  in  those  parts  thereof  is  a  public  and  common  nuisance. 
It  is  therefore  ordered,  adjudged,  and  decreed  that  the  defend- 
ants shall,  on  or  before  the  expiration  of  four  months  from  this 
date,  break  up  so  much  of  their  said  road  as  lies  upon  the  said 
streets,  and  upon  the  BuffiJo  road,  and  remove  the  material^ 
thereof,  so  as  to  leave  the  said  streets  and  road  in  as  good  con- 
dition as  they  were  in  before  the  construction  of  said  railroad. 

And  it  is  further  declared  and  adjudged  that  the  said  defend- 
ants are  bound  to  make  the  borough  of  Erie,  with  such  limits  as 
it  had  in  1842,  the  western  terminus  of  their  railroad.  It  is 
therefore  decreed  and  ordered  that  the  said  defendants- shall, 
within  four  months  from  this  date,  change  the  route  and  con- 
struction of  their  railroad  accordingly,  and  make  their  western 
terminus  at  what  was  the  eastern  line  of  the  said  borough  in 
1842,  or  within  the  same  borough.  And  the  said  defendants 
shall  reconstruct  their  railroad  to  supply  the  parts  hereby  or- 
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dered  to  be  brol:en  up,  according  to  plans  and  specifications  to 
be  by  them  made,  and  to  be  submitted  to  and  approved  by  this 
court,  on  full  notice  to  the  counsel  of  the  commonwealth,  and 
not  otherwise.  And  the  defendants  shall  pay  all  lawful  costs, 
to  be  taxed  by  the  prothonotary. 

LowBiE,  J.  I  concur  in  nearly  every  part  of  the  opinion  read 
by  my  brother,  the  chief  justice,  and  in  the  decree  that  is  about 
to  be  pronounced,  and  it  would  have  afforded  me  great  pleasure 
to  have  had  the  concurrence  of  my  brethren  in  pronouncing  one 
more  stringent  in  its  requisitions. 

The  defendants  were  incorporated  in  1842  to  make  a  railroad 
from  Erie  to  the  state  line  on  the  east,  and  it  is  very  plain  that 
the  sole  thought  that  was  in  the  mind  of  the  legislature  in  in- 
corporating it  was  to  provide  a  means  of  commercial  connection 
between  the  harbor  of  Erie  and  the  state  of  New  York.  It  is 
very  plain,  also,  that  this  company  has  turned  almost  entirely 
aside  from  this  purpose  to  one  that  was  not  at  all  intended,  and 
with  the  aid  of  that  fraudulent  concern,  the  Franklin  Canal 
Company's  road,  they  have  carried  out  their  own  main  purpose 
of  forming  a  connection  between  Ohio  and  New  York,  and  have 
converted  the  intended  and  proper  terminus  of  their  road  into 
little  better  than  a  water-station. 

And  in  the  course  of  their  proceedings  they  have  shown  very 
little  regard  for  the  public  authorities  of  the  state.  Contrary  to 
law,  and  in  violation  of  the  express  orders  of  the  road  commis- 
sioners, they  took  possession  of  a  part  of  the  Buffalo  or  Eidge 
road,  and  used  it  according  to  their  own  will.  And  much  of 
the  same  disregard  of  the  public  authorities  has  been  exhibited 
in  their  relations  with  the  public  officers  of  the  city  of  Erie. 
Though  a  mere  private  corporation,  and  operating  for  the  pur- 
poses of  gain,  they  seem  to  have  assumed  that  the  regular  local 
authorities  must  stand  aside  for  them,  as  if  in  the  presence  of 
their  official  superiors.  I  discover  very  little  palliation  for  their 
errors,  and  should  hsive  been  willing  to  allow  them  much  less 
indulgence  in  the  mode  of  retracing  their  steps. 

I  am  sorry  that  my  brethren  think  that  when  an  incor- 
porated town  or  city  is  made  the  terminus  of  a  railroad  the 
company  has,  by  implication,  a  right  to  carry  their  road  to  any 
point  within  the  town  or  city,  and  along  any  of  its  streets  that 
they  may  choose,  and  this  without  being  at  all  subject  to  the 
direction  or  restraint  of  the  local  authorities.  I  should  have 
been  pleased  to  have  the  concurrence  of  my  brethren  in  a  con- 
trary doctrine.    It  seems  to  me  that  this  is  giving  to  mere  pri- 
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Tate  corporations  or  associations  a- superiority  tbos  far  orer 
those  public  functionaries  to  whom  the  interests  of  the  publio 
are  intrusted,  and  this,  too,  by  no  necessary  implication.  It 
seems  hard  enough  to  have  to  make  such  an  implication  in  re- 
lation to  a  town  or  city  that  lies  between  the  termini. 

Let  it  be  called  illiberal  to  break  the  connection  between  this 
road  and  the  western  one.  This  is  a  matter,  not  for  us,  but  for 
the  legislature,  to  consider,  and  perhaps  they  have  done  so.  It 
is  not  impossible  that  we  may  allow  the  cry  of  illiberality  to 
drive  us  into  a  quixotic  and  impracticable  cosmopolitism.  State 
pride,  state  enterprise,  patriotism,  is  selfishness;  but  it  is  the 
very  form  of  selfishness  that  is  at  the  bottom  of  all  national 
glory.  I  trust  that  it  is  not  to  be  frittered  away  by  the  mere 
American  feeling,  which  is  always  tending  to  obliterate  the  local 
and  more  eflfective  feelings  out  of  which  our  present  liberties 
grow,  and  upon  which  they  depend. 

Knox,  J.,  concurred. 

Lewis  and  Woodwaed,  JJ.,  dissented. 

LowBiB,  J.,  IN  CoNCUBBiNQ  OPINION,  agreed  with  all  that  had  been  pro- 
nounced by  Cliief  Justice  Black,  except  that  he-dissented  from  that  portion 
of  the  opinion  wherein  it  is  held  that  when  an  incorporated  town  or  city  is 
made  the  terminus  of  a  railroad,  the  company,  by  implication,  has  a  right  to 
carry  its  road  to  any  point  within  the  town  or  city,  and  along  any  of  its 
streets  that  it  may  choose,  and  this  without  being  at  all  subject  to  the  direc- 
tion or  restraint  of  the  local  authorities.  Knox,  J.,  also  concurred  in  the 
opinion  of  the  court,  but  Lewis  and  Woodward,  JJ.,  dissented. 

At  a  subsequent  sitting  of  the  court  the  defendants  presented  plans  for  the 
change  of  said  road  in  pursuance  of  the  decree,  which  plans  were  objected  to 
by  the  plaintiff,  on  the  grounds  that  although  they  would  bring  the  road 
within  the  limits  prescribed  by  the  charter,  they  would  result  in  a  great 
injury  to  the  business  of  the  borough.  The  court.  Black,  C.  J.,  after  a  hear- 
ing, rendered  an  opinion,  the  substance  of  which  was  that  as  it  had  before 
granted  relief  to  plaintiff  because  defendant  had  acted  out  of  its  corporate 
authority,  so,  on  the  other  hand,  it  would  now  approve  said  plans  because 
they  were  within  the  limits  prescribed  by  the  act  of  incorporation,  even  though 
such  course  might  result  in  inconvenience  and  damage  to  plaintiff,  and  that 
though  plaintiff  now  asked  that  the  plan  be  modified  so  that  said  road  should 
run  on  a  certain  street,  for  the  same  reason,  namely,  that  the  charter  did  not 
so  authorize,  the  court  must  refuse  to  so  modify  the  plans;  and  a  decree  was 
thereon  made  approving  said  plans,  with  one  exception,  in  which  they  did 
not  conform  to  the  charter,  which  was  in  regard  to  occupancy  of  the  Buffalo 
road,  an<l  which  it  was  declared  the  company  had  no  right  to  occupy,  and  in 
that  respect  only  the  plan  was  disapproved.  In  this  decree  Lewis,  J.,  con- 
curred in  an  opinion,  the  substance  of  which  was  that  the  only  authority  of 
the  court  was  to  keep  the  corporation  within  the  charter  limits,  and  that 
though  the  change  in  the  road  according  to  the  plans  did  not  secure  to  the 
city  what  it  desired,  and  only  produced  inconvenience  and  damage,  yet  aiuco 
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the  oorporation  selected  the  course  it  did  within  the  charter  limit,  the  plan 
must  he  approved. 

Subsequently  another  plan  was  presented,  and  though  objected  to,  was 
approved,  and  several  extensious  of  time  for  work  granted  thereon,  Kdox  and 
Lowrie,  JJ.,  dissenting,  because  of  such  extensions  of  time.  Black,  C.  J. ,  then 
rendered  an  opinion  on  this  point,  declaring  that  the  court  had  a  right  to  so 
extend  the  time  within  which  the  work  was  to  be  done:  1.  Because  more 
time  was  actually  needed  to  do  the  work  according  to  the  plans;  and 
2.  That  the  court  had  a  right  to  further  extend  the  time  until  the^etermina- 
tion  of  the  rights  of  the  road  which  at  the  time  connected  with  the  defend- 
ant road,  so  as  to  do  justice  to  the  defendant,  and  not  bring  ruin  upon  it  by 
severing  it  from  the  connecting  road,  and  causing  it  a  loss  of  a  great  part  of 
its  business,  until  it  was  determined  whether  the  connecting  road  might 
properly  bring  its  road  to  a  connection  with  the  defendant  company's  road, 
under  its  new  plan.  Thereon  it  was  ordered  that  the  time  for  such  work  be 
extended  until  the  right  to  form  such  connection  be  ascertained,  providing 
the  bill  therefor  be  prosecuted  with  due  diligence. 

Act  of  Incorporation,  What  Powers  Ck)NFERRED  by:  See  Dvgan  v. 
Bridge  Co,,  arUe^  p.  464,  and  cases  collected  in  note  470.  The  principal  case  is 
cited  to  the  point  that  a  corporation  can  do  only  those  acts  which  are  expressly 
or  by  necessary  implication  within  the  powers  given  by  its  act  of  incorporation, 
in  StewaH'a  Appeal,  56  Pa.  St.  422;  PhUadefphia  v.  Philadelphia  ttc.  R.  R, 
Co,,  68  Id.  264;  Johnson  v.  Philadelphia,  60  Id.  451 ;  PiW^huryh  <t-  ConneU- 
ville  R.  /?.  Co,  V.  Alleghany,  63  Id.  135;  Covey  v.  PiU^urgh,  Ft.  Wayne  etc, 
R,  R,  Co,,  3  PhiUk  179;  Rice  v.  Railroad  Co,,  1  Black,  380;  Alabama  d:  ChaU. 
R,  R,  Co,  V.  Jones,  5  Nat.  Bank.  Reg.  106.  The  construction  given  to  the 
proviso  in  the  charter  in  the  principal  case  is  reviewed  and  followed  in  Mar- 
tin V.  Sec<md  <fe  T,  S.  R,  R,  Co.,  3  Phila.  319. 

Deeds  are  to  be  Ck>NSTRnED  Most  Strongly  against  Grantor  and  in 
favor  of  the  grantee:  See  Buddv.  Brook,  43  Am.  Dec.  321;  City  of  Alton 
V.  Illinois  Transp,  Co,,  52  Id.  479,  and  cases  in  notes. 

Streets  and  Highways  are  State  Property  and  subject  to  its  direc- 
tion and  control,  and  the  state  legislature  may  authorize  the  building  of  rail- 
roads thereon:  See  Case  qf  Philadelphia  etc,  R,  R,  Co.,  36  Am.  Dec.  202,  and 
cases  in  note  210.  The  principal  case  is  cited  and  followed  on  this  point 
hi  Stanley  v.  Davenport,  54  Iowa,  469;  Mercer  v.  Pittsburgh,  Ft,  Wayne  etc, 
R,  R.  Co.,  36  Pa.  St.  104;  Southtcark  R,  R.  Co.  v.  Philadelphia,  47  Id.  321; 
Lance's  Appeal,  55  Id.  26;  Cleveland  <fc  Pittsburgh  R,  R,  Co.  v.  Sheer,  56  Id. 
332;  Railroad  Co.  v.  Leavenworth,  1  Dill.  398. 

The  principal  case  is  miscited  in  Soohdn  v.  Philadelphia^  29  Pa.  Sti 
32;  S.  C,  1  Grant  Cas.  517. 


v    Allen  v.  Gault, 

[27  PXNNBTLVAKIA  STATB,  i78.] 

Sale  of  Lands  by  Sheriff  under  Order  of  Coitrt  of  Record  in  Ac- 
tion OF  Partition  is  in  pursuance  of  a  judgment  of  such  court,  and  can 
be  oontirmed  or  set  aside  by  the  judgment  of  that  court  alone;  and  if  the 
purchaser  to  whom  the  property  is  sold  under  such  proceedings  claims 
to  have  reason  for  setting  aside  the  sale,  he  must  apply  for  relief  to  the 


/ 
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coart  having  jnrisdictioii  of  the  case,  and  by  whose  order  the  sale  was 

made. 
Procekdikgs  of  Courts  ov  Competent  JuBisDicTtoN  gaknot  be  Revised 

by  another  court  in  a  collateral  proceeding. 
Sale  in  Partition  Sdit  will  Pass  Nothing   but  Title  Which  was 

Vested  in  parties  to  the  proceeding. 

Assumpsit  to  recover  back  the  purchase  price  paid  by  plain- 
tiff at  a  certain  sheriff's  sale  in  a  partition  suit,  plaintiff  alleging 
that  at  such  sale  he  was  induced  to  purchase  by  misrepresenta- 
tions.    The  remaining  facts  appear  in  the  opinion. 

G.  K,  Biddle  and  McCall,  for  the  plaintiff  in  error, 
McMurtrie,  for  the  defendant  in  error. 

By  Court,  Lewis,  C.  J.  It  is  not  necessary,  in  the  view 
which  we  take  of  this  case,  to  determine  whether  the  rule  caveat 
emptor  applies  to  a  purchaser  at  a  sale  of  lands  made  by  the  sheriff 
under  the  order  of  the  district  court  in  an  action  of  partition. 
It  is  sufficient  for  the  purposes  of  the  cause  to  say  that  such  a 
sale  is  in  pursuance  of  a  judgment  of  a  court  of  record,  that  it 
can  be  confirmed  or  set  aside  by  the  judgment  of  that  court 
alone,  and  that  if  the  purchaser  to  whom  the  property  is  sold 
under  such  proceedings  have  any  just  reason  for  setting  aside 
the  sale,  he  must  apply  to  the  court  having  jurisdiction  of  the 
case,  and  by  whose  order  the  sale  was  made,  to  grant  the  appro- 
priate relief.  This  was  the  course  pursued  in  Bichter  v.  FUz- 
Simmons,  4  Watts,  251 ;  and  the  decree  of  the  court  refusing  to 
set  aside  the  sale  was  held  to  be  conclusive  against  the  pur- 
chaser in  an  action  for  the  purchase  money.  It  is  not  material 
that  that  case  was  a  sale  by  the  administrator  for  the  payment  of 
debts.  The  principle  on  which  the  decision  was  made  is,  that 
the  proceedings  of  a  court  of  competent  jurisdiction  cannot  be 
1-eversed  by  another  court  in  a  collateral  action.  That  principle 
applies  as  well  to  sales  in  cases  of  partition  as  to  sales  for  pay- 
ment of  debts.  The  same  principle  was  accordingly  applied  in 
the  case  of  a  sale  under  the  order  of  the  orphans'  court  in  pro- 
ceedings in  partition  there :  Sackett  v.  Twining,  18  Pa.  St.  199 
[57  Am.  Dec.  599].  It  is  impossible  to  perceive  the  slightest 
difference  in  principle  between  that  case  and  the  one  now  before 
us,  because  the  district  court  is  as  much  entitled  to  respect  in 
all  cases  within  its  jurisdiction  as  the  orphans'  court.  In  both 
cases  the  object  was  partition,  and  in  both  cases  the  sales  were 
made,  not  by  the  acts  of  the  parties,  but  under  judicial  author- 
ity«    The  court  is  not  authorized  to  enter  into  covenants  with 
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the  purchaser  in  either  case.  Nothing  can  be  sold  but  the  title 
which  was  Tested  in  the  parties  to  the  proceedings.  The  pur« 
chaser  bids  for  that  alone.  If  any  unfair  representations  are 
made  to  him  at  the  sale,  whereby  he  is  deceived,  he  may  be  heard 
before  the  court  having  jurisdiction  of  the  partition,  but  not 
elsewhere.  It  would  be  productive  of  great  embarrassment 
in  such  proceedings  if  the  action  of  one  court  could  be  dis- 
turbed or  reviewed  by  a  court  of  co-ordinate  jurisdiction  in  a 
collateral  action.  It  is  the  duty  of  the  purchaser  to  pay  his 
money  to  the  officer  of  the  law,  according  to  the  conditions  of 
the  sale.  The  sheriff  is  not  bound,  like  an  individual,  to  tender 
a  deed  before  he  demands  the  money.  The  court  will  see  that 
justice  is  done  to  the  purchaser:  Scotl  v.  Greenough,  7  Serg.  & 
R.  197;  Negley  v.  Stewart,  10  Id.  207.  Under  the  evidence  in 
the  cause,  the  plaintiff  below  was  entitled  to  recover. 

Judgment  reversed,  and  judgment  entered  in  favor  of  the 
plaintiff  in  error  on  the  verdict. 

Judgment  in  Partition,  Effect  of:  See-note  to  2^elj/y,  BoyUs^  40  Anu 
Dec.  640;  Herr  v.  Herr,  47  Id.  416. 

The  principal  case  is  cited,  and  the  proposition  there  laid  down,  that  a 
partition  sale  is  a  judicial  sale,  questioned,  iu  Qirard  L,  /.  Co,  v.  Farmers* 
and  Mechanics'  Bank,  57  Pa.  S^  394. 


Showers  v.  Showers. 

[27  Pennbtltakia  State,  486.] 

Where  It  is  Sought  to  Bar  Writ  of  Error  by  Matters  of  Fact  which 
do  not  appear  on  record  returned,  they  should  be  brought  to  the  view  of 
the  court,  either  by  plea  or  by  motion  to  quash. 

Will  may  be  Good  under  Pennsylvania  Act  of  April  8,  1833,  which  pro- 
vides that  **  every  will  shall  be  in  writing,  and  unless  the  person  making 
the  same  shall  be  prevented  by  the  extremity  of  his  last  sickness,  shall 
be  signed  by  him  at  the  end  thereof,  or  by  some  person  in  his  presence, 
and  by  his  express  direction,"  where  the  testator  has  given  complete 
directions  for  the  drawing  of  such  will,  and  it  has,  in  accordance  there- 
with, been  put  in  writing  in  his  life-time,  and  he  is  so  prevented  by 
the  extremity  of  his  last  sickness  from  signing  it  himself  or  giving  direc- 
tions to  another  to  sign  it  for  him,  if  it  is  estabUshed  in  some  other  manner. 

Issue  of  devisavU  vel  non  to  try  whether  a  certain  paper  was  the 
last  will  and  testament  of  Peter  Showers.  The  testator,  being 
very  ill,  sent  for  a  person  to  write  his  will,  who  after  writing  it, 
placed  it  upon  the  lid  of  a  bandbox  before  the  said  Peter 
Showers  to  sign;  but  finding  that  the  lid  yielded  to  the  pressure 
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of  his  arm,  it  was  removed  and  a  stand  was  placed  near  the  bed, 
and  the  testator  assisted  out  of  his  bed  to  a  chair  beside  the 
stand,  where  he  took  up  a  pen  and  wrote  on  a  loose  piece  of 
paper  the  letter  **  P,"  and  then,  when  about  to  put  his  pen  to 
the  alleged  will,  sunk  back  in  his  chair  and  expired,  without 
speaking  or  being  able  to  speak,  and  without  signing  in  any  way 
the  alleged  will.  On  the  trial,  the  plaintiff  below  offered  the 
paper  in  evidence,  but  it  was  objected  to  on  the  ground  that  it 
was  not  proved  according  to  law,  the  above  having  been  the 
evidence  given.  The  court  overruled  the  objection,  and  allowed 
the  paper  to  be  read  in  evidence.  The  defendant  sued  out  a 
Vfrit  of  error,  and  assigned  for  error  the  action  of  the  court  in 
admitting  the  above  paper  in  evidence. 

Boyd,  for  the  plaintiff  in  error. 

O,  R,  Fox,  contra. 

By  Court,  Lewis,  C.  J.  The  objection  to  this  writ  of  error, 
founded  upon  the  delay  in  taking  it  out,  depends  upon  the  date 
of  the  decree  in  the  register's  court.  If  the  objection  were 
substantial,  we  cannot  take  notice  of  it,  because  the  decree  of 
that  court  is  not  brought  up  on  this  writ  of  error;  nor  has  the 
defendant  in  error  presented  it  to  us  in  such  a  form  as  to  justify 
any  action  upon  it.  We  do  not  know  that  any  decree  whatever 
has  been  pronounced  by  the  register's  court.  When  the  object 
is  to  bar  a  writ  of  error  by  matters  of  fact  which  do  not  appear 
on  the  record  returned,  they  should  be  brought  to  the  view  of 
the  court,  either  by  plea  or  by  a  motion  to  quash:  Martin  v. 
Jves,  17  Serg.  &  E.  364. 

Prior  to  the  act  of  the  eighth  of  April,  1833,  so  few  formalities 
were  required  for  a  valid  will  that  "  real  or  personal  estate  might 
be  transferred  by  a  will,  though  there  was  no  signature,  seal,  or 
attesting  witnesses  to  it,  and  though  it  was  not  in  the  hand- 
writing of  the  testator."  This  is  the  reason  assigned  by  the 
commissioners  of  the  revised  code  for  recommending  the  enact- 
ment of  the  sixth  section  of  that  act.  By  that  section  it  is 
required  that  ''every  will  shall  be  in  writing,  and  unless  the 
person  making  the  same  shall  be  prevented  by  the  extremity  of 
his  last  sickness,  shall  be  signed  by  him  at  the  end  thereof,  or  by 
some  person  in  his  presence,  and  by  his  express  direction."  The 
commissioners  in  their  report  state  that  as  "  cases  may  arise  in 
which  the  testator  may  have  given  full  and  complete  directions 
for  the  drawing  of  his  will,  which  has  accordingly  been  put  in 
writing  in  his  life-time,  but  in  consequence  of  the  extremity  of  his 
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last  sickness  he  may  have  been  prevented  from  signing  it  or 
giving  directions  for  that  purpose,  we  have  excepted  such  cases 
from  the  provision  and  left  them  to  stand  upon  the  present  law:  '* 
Hood  on  Executors,  12.  In  Euoff's  Appeal,  26  Pa.  St.  219,  Mr. 
Justice  Woodward  has  very  plainly  intimated  that  it  is  not  neces- 
sary that  a  will  should  be  "  signed  by  the  testator,  or  by  any 
person  in  his  presence,  and  by  his  express  direction,"  if  he  is 
prevented  by  the  extremity  of  his  last  sickness  from  giving  such 
direction  to  another,  as  well  as  from  signing  it  himself.  The 
case  before  us  is  one  of  this  character.  The  testator  was  neither 
able  to  sign  it  himself  nor  to  request  another  to  sign  it  for  him, 
and  that  inability  was  caused  by  the  extremity  of  his  last  illness. 
Under  these  circumstances,  the  will,  if  otherwise  established,  was 
good  without  these  formalities.  The  construction  contended 
for  by  the  plaintiff  in  error  would  be  contrary  to  the  intentions 
of  the  commissioners  as  declared  to  the  legislature,  when  they 
reported  the  act,  and  equally  at  variance  with  the  exception 
plainly  expressed  in  the  act  itself.  It  differs  in  this  respect 
from  the  fourth  section  of  the  British  act  of  1837,  which  adopts 
the  rule  of  our  act  of  1833,  without  the  exception.  The  English 
decisions  can,  therefore,  furnish  no  rule  for  us  in  cases  within 
the  exception  provided  for  in  our  act* 
Judgment  affirmed.  

Wills,  ExEcmoN  op,  under  Pennsyltaioa  Act  Of  1833?  See  Ascty  v. 
Hoover,  45  Am.  Dec.  713;  Cfrdbill  y.  Barr,  47  Id.  418. 


Martin  v.  Jackson. 

[27  Pkkkitltania  Statb,  604.] 

Conveyance  to  Hxtsband  avd  Wife  and  theib  Heibs  and  Assigns 
created  such  an  estate  as  upon  the  husband's  death  would  vest  in  the 
widow  as  survivor,  in  Pennsylvania,  before  the  act  of  1848,  and  the  wife 
had,  therefore,  a  right  to  mortgage  the  property,  which  would  not  be 
restricted  by  a  provision  in  her  husband's  will  that  it  be  sold  for  the 
payment  of  debts,  nor  would  her  mortgagee  be  bound  to  examine  the 
will  as  to  question  of  title. 

Knowledge  Acquiked  bt  Attobnst  in  Anotqeb  Transaction  between 
Othbs  Pasties  does  not  afifect  one  who  subsequently  employs  him,  and 
is  not  notice  to  the  latter. 

Adverse  Possession  mat  be  Notice  to  Pubohaseb,  but  Possession  to 
HAVE  That  Effect  must  be  clear,  distinct,  and  unequivocal. 

Notice  to  Purchaser  at  Sheriff's  Sale  on  Mortgage  of  an  existing 
advene  claim  comes  too  late  if  the  mortgagee  had  no  notice  when  the 
mortgage  was  executed. 


4$K)  Martin  v.  Jacksox.  [Penn. 

Adversb  Possession  wtth  Consent  and  Connivance  of  Mobtgaoob,  on* 
less  so  open  as  to  be  Dotice,  cannot  affect  the  mortgagee. 

Possession  of  Disseisor,  to  Gvrz  Title  undeb  Statute  of  Limitations, 
must  be  actual,  yisible,  notorious,  distinct,  hostile,  and  of  twenty-one 
years  continued  duration. 

FuSSESSION  UNDEB  EnTBY  OrIGINALLT    MaDB  IN  FiDUCIABT  CaPACTTT,   tO 

become  adverse,  must  be  evidenced  by  some  decisiye  act  or  dedaratioii. 
Possession  of  Mobtgagob  is  that  of  Mobtoagee,  and  the  former  cannot 

make  a  lease  of  the  premises  so  as  to  bind  the  latter. 
Kkmedy  bt  Scibe  Facias  on  Mobtgagb  does  not  Exclude  Rehedt  bt 

Ejectment. 
Tenant  Entering  under  Title  op  Mobtoagee  is  Pbesumed  to  Continui 

IN  Possession  in  fidelity  to  the  tenure;  but  when  the  mort^^agee  hat 

notice  of  his  adverse  claim  he  may  maintain  ejectment. 
Adverse  Possession  fob  Twbntt-ons  Yeabs,  though  commenced  before 

installments  were  due  on  a  mortgage,  would  bar  the  mortgagee. 
Assignments  of  Ebbob  not  Made  in  Accobdance  with  Rules  of  Coubt 

will  not  be  noticed. 

Ejectment.  The  property  in  dispute  was  conveyed  to  one  Lie 
Campion  and  wife,  and  their  heirs  and  assigns  forever.  Lie 
Campion  died,  and  directed  that  the  property  in  question^  or  a 
certain  other  piece,  be  sold  for  payment  of  his  debts.  The  ex- 
ecutrix elected  to  sell  the  other  property,  and  that  in  dispute 
thereon  went  by  way  of  devise  to  one  Sarah  Ann  Martin.  Some 
ten  years  afterward  the  testator's  wife,  Elizabeth  Le  Campion, 
executed  a  mortgage  in  favor  of  George  Knorr  for  the  property 
now  in  controversy.  Judgment  was  obtained  thereon  when  it 
became  due,  some  twenty-seven  years  after  testator's  death,  in  a 
scire  facias,  and  the  property  was  thereon  sold  by  the  sheriff  to 
Jackson,  the  plaintiff  below,  and  a  deed  executed  to  him. 
Plaintiff  brings  this  action  for  possession  of  such  property, 
alleging  that  under  the  then  existing  statute  the  property 
vested  on  Le  Campion*s  death  in  his  wife,  and  that  any  direc- 
tion in  the  husband's  will  would  not  affect  her  title.  Mrs.  Mar- 
tin, the  defendant  t)elow,  set  up  adverse  possession,  and  also 
averred  notice  on  the  part  of  the  mortgagee  and  his  purchaser. 
Plaintiff  recovered  judgment,  and  defendant  sued  out  a  writ  of 
error.     The  remaining  facts  are  stated  in  the  bpinion. 

Shpppard,  for  the  plaintiff  in  error. 

li,  Johnson,  and  W.  A,  Porter,  for  the  defendant  in  error. 

By  Court,  Lewis,  C.  J.  Before  the  act  of  1848,  relative  to 
the  rights  of  married  women,  husband  and  wife  were  regarded 
as  one  person  in  law.  No  action  of  partition,  or  waste,  or  ao- 
oount,  or  ejectment  would  lie  by  one  against  the  other.    The 
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husband  could  not  sell  his  land  free  from  the  dower  of  bis  wife. 
The  wife  could  not  sell  hers  at  all,  without  joining  her  husband 
in  the  conveyance.  They  were  incapable,  by  reason  of  the 
marriage  relation,  of  exercising  any  of  the  usual  rights  of  tenants 
in  common.  It  is  evident,  therefore,  that  they  were  incapable 
of  taking  an  estat.e  of  that  description.  Such  an  estate,  with- 
out any  of  its  rights  or  incidents,  is  a  legal  impossibility: 
Stuckey  v.  Keef^s  Ex^rs,  26  Pa.  St.  397.  It  follows  that  the 
conveyance  of  the  ninth  of  April,  1813,  to  Francis  Le  Campion, 
and  Elizabeth,  his  wife,  their  heirs  and  assigns,  and  the  parti- 
tion and  sheriff's  deed  of  the  fifteenth  of  April,  1818,  in  pur- 
suance of  it,  to  the  same  parties,  created  an  estate  peculiar  to 
husband  and  wife,  which  on  the  death  of  Francis  Le  Campion 
became  vested  exclusively  in  his  widow,  Elizabeth,  as  survivor. 
She  took  this  estate,  not  under  or  through  her  husband,  but  by 
virtue  of  the  paramount  grant  in  the  original  conveyance.  She 
had,  therefore,  an  undoubted  right  to  execute  the  mortgage  of 
the  second  of  April,  1832,  to  George  Knorr,  unless  she  had 
deprived  herself  of  that  right  by  some  act  intervening  between 
the  death  of  her  husband  and  the  date  of  the  mortgage.  It  is 
contended  that  she  had  done  this  by  accepting  a  devise  or  be- 
quest under  her  husband's  will,  in  which  the  property  in  con- 
troversy was  claimed  by  him.  We  have  not  been  able  to  dis- 
cover any  evidence  to  show  that  she  received  anything  under 
the  bequest  of  a  moiety  of  the  personal  estate.  As  it  is  in 
evidence  that  a  portion  of  the  real  estate  was  sold  for  the  pay- 
ment of  debts,  it  is  not  probable  that  she  received  any  portion 
of  the  personal  as  legatee.  The  real  estate  which  she  accepted, 
as  also  that  which  she  sold  for  payment  of  her  husband's  debts, 
as  we  understand  the  evidence,  was  her  own  properly,  indepen- 
dent of  the  will,  as  fully  as  was  that  now  in  dispute.  If  so,  it  is 
difficult  to  perceive  the  equity  that  is  to  estop  her  from  claiming 
this,  because  she  claimed  other  property  which  was  also  her 
own  by  title  paramount  to  the  will.  But  conceding  that  the 
will,  and  her  acceptance  of  its  provisions,  estopped  her  from 
claiming  the  property  in  controversy  in  this  suit,  had  George 
Knorr,  the  mortgagee,  notice  of  it?  He  was  not  bound  to  exam- 
ine the  register's  office  for  the  will  of  Mr.  Le  Campion,  because 
it  did  not  lie  in  the  channel  of  his  title.  He  claimed  by  title 
independent  of  and  paramount  to  the  will:  McLanahan  v. 
Beeside,  9  Watts,  511  [36  Am.  Dec.  136];  Woods  v.  Farmere,  7 
Watts,  385.  The  notice  to  Mr.  Potts  could  not  affect  Mr.  Knorr. 
The  knowledge  acquired  by  an  attorney  in  another  transaction 
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between  other  parties  does  not  affect  one  who  subsequently 
employs  him:  Bracken  v.  Miller,  4  Watts  &  S.  102;  Hood  v. 
Fahnestocky  8  Watts,  489  [34  Am.  Dec.  489];  Boggs  v.  Vamer,  6 
Watts  &  S.  473.  An  adverse  possession  may  be  notice  to  a  pur- 
chaser; but  the  possession,  to  have  that  effect,  must  be  clear, 
distinct,  and  unequivocal:  BUlington  v.  Welsh,  6  Binn.  132  [6 
Am.  Dec.  406];  Cresson  v.  Miller,  2  Watts,  275;  Sailor  v.  Bert- 
eog,  4  Whart.  259;  Green  v.  DHnker,  7  Watts  &  S.  440. 

In  this  case,  it  is  in  evidence  that  the  premises,  on  the  twenty- 
ninth  of  September,  1829,  were  demised  by  Mrs.  Le  Campion 
to  McClure  &  O'Niel;  that  they,  or  one  of  them,  occupied 
under  that  lease  until  about  the  twenty-ninth  of  March,  1832, 
two  days  before  the  second  of  April,  1832,  the  date  of  the  mort- 
gage to  George  Knorr;  that  on  the  eighth  of  October,  1832,  on 
the  sixth  of  November,  1832,  and  on  the  sixth  of  December, 
1832,  the  tenants  who  succeeded  McClure  &  O'Niel  paid  rents 
to  Mrs.  Le  Campion.  The  last  two  payments  were  received  by 
Sarah  Ann  Martin  herself  (then  Miss  Hubbs),  as  agent  of  Mrs.  Le 
Campion,  and  the  lease  from  Mrs.  Le  Campion  to  McClure  & 
O'Niel  was  written  by  the  same  Sarah  Ann  Martin.  Although 
there  had  been  some  declarations  and  acts  which  seemed  to 
recognize  a  right  in  Mrs.  Martin  to  receive  the  rents,  or  a  por- 
tion of  them,  those  acts,  when  taken  in  connection  with  the 
lease  by  Mrs.  Le  Campion,  and  the  payment  of  rent  to  her, 
with  the  knowledge  and  assent  of  Mrs.  Martin,  did  not  amount 
to  a  "  clear,  distinct,  and  unequivocal  possession"  in  Mrs.  Mar- 
tin. Taking  all  the  facts  in  evidence  to  be  true,  this  was  the 
law  of  the  case,  and  it  was  the  duty  of  the  court  to  say  so.  There 
was,  therefore,  no  possession  in  Mrs.  Martin,  at  the  time  of  the 
mortgage  to  George  Knorr,  sufficient  to  affect  him  with  notice 
of  her  claim.  It  is  scarcely  necessary  to  say  that  a  mortgagee 
who  advances  his  money  on  the  credit  of  the  land  stands  in  a 
very  different  condition,  as  regards  notice,  from  a  judgment  cred- 
itor, and  that  a  mortgagee  is  regarded  as  a  purchaser,  and  is 
protected  from  all  secret  equities  and  trusts  of  which  he  had  no 
notice:  Eieater  v.  Fortner,  2  Binn.  40;  Cover  v.  Black,  1  Pa.  St. 
493.  Notice  to  a  purchaser  at  the  sheriff's  sale  on  the  mortgage 
comes  entirely  too  late  if  the  mortgagee  had  no  notice  when 
the  mortgage  was  executed. 

But  the  defendant  below  relies  on  an  adverse  possession  of 
twenty-one  years  before  suit  brought.  This  ejectment  was 
brought  on  the  second  of  September,  1854.  An  adverse  pos- 
session, to  have  any  legal  effect,  must  therefore  be  shown  to 
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have  commenoed  as  early  as  the  second  of  September,  1833. 
We  find,  from  the  receipts  for  rent  of  the  sixth  of  November, 
1832,  and  the  sixth  of  December,  1832,  that  Mrs.  Martin  herself 
recognized  P.  StebiU  &  Co.»  at  those  dates,  as  the  tenants  of 
Mrs.  Le  Campion.  •  There  is  no  evidence  that  they  were  turned 
out  of  possession.  On  the  contrary,  the  evidence  is  that  they 
continued  in  possession  and  paid  rents  during  the  months  of 
February,  March,  and  June,  1833.  But  it  is  contended  that 
they  paid  rents  during  these  months  to  Mrs.  Martin  in  her  own 
right.  The  receipts  do  not,  it  is  true,  show  that  Mrs.  Martin 
continued  to  act  as  the  agent  of  Mrs.  Le  Campion.  Are  these 
three  receipts  sufficient  evidence  of  an  adverse  possession  to 
defeat  the  title  of  George  £norr?  It  must  be  remembered  that 
after  the  execution  of  the  mortgage  Mrs.  Le  Campion  stood  in 
a  condition  very  similar  to  that  of  a  tenant  at  will  under  George 
Knorr.  No  adverse  possession,  by  her  consent  or  connivance, 
could  affect  George  Knorr,  unless  it  was  of  a  character  so  open 
as  to  furnish  him  with  the  means  of  knowledge  that  his  rights 
were  invaded.  It  has  often  been  declared  that  to  give  title 
under  the  statute  of  limitations,  the  possession  of  the  disseisor 
must  not  only  be  actual,  but  it  must  be  visible,  notorious,  dis- 
tinct, hostile,  and  continued  for  the  period  of  twenty^one  years: 
Hawk  V.  Senseman,  6  Serg.  &  E.  21 ;  Adams  v.  Ecbi/ison,  6  Pa. 
St.  271;  Hole  v.  RiUenhouse,  25  Id.  493.  And  where  the  entry 
was  originally  as  guardian,  agent,  tenant  at  will,  or  for  years, 
or  tenant  in  common,  or  in  any  other  fiduciary  character,  it 
would  require  some  decisive  act  or  declaration  to  make  the  pos- 
session adverse:  McMasters  v.  Bell,  2  Pa.  183.  The  possession 
of  the  agent  is  the  possession  of  the  principal;  the  possession 
of  the  guardian  is  that  of  the  ward;  the  possession  of  the  tenant 
at  will  or  for  years  is  the  possession  of  the  landlord;  and  the 
possession  of  one  tenant  in  common  is  the  possession  of  all: 
Cook  V.  Nicholas,  2  Watts  &  S.  27;  Qraffius  v.  ToUenham,  1  Id. 
488  [37  Am.  Dec.  472].  The  possession  of  the  mortgagor  is  the 
possession  of  the  mortgagee,  who  is  not,  but  at  his  own  elec- 
tion, and  for  the  sake  of  his  remedy,  liable  to  be  disseised  by 
any  act  of  the  mortgagee  remaining  in  possession;  and  the  lat- 
ter can  make  no  lease  or  contract  respecting  the  mortgaged 
premises  effectual  to  bind  the  mortgagee,  or  prejudicial  to  his 
title:  Oould  v.  Newman,  6  Mass.  239;  Perhins  v.  Fills,  11  Id. 
126, 130;  Hicks  v.  Bingham,  Id.  300;  Hopkins  v.  Young,  Id.  302; 
CoUon  V.  SmUh,  11  Pick.  311  [32  Am.  Dec.  375];  Powselyy. 
Blackman,  Cro.  Jac.  659.    In  Pennsylvania,  the  estate  of  the 
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mortgagee  before  entry  cannot,  it  is  true,  be  sold  on  execution: 
Jiickeri  y.  Madeira,  1  Eawle,  825;  and  where  a  mortgagee  per- 
xnits  a  mortgagor  to  remain  in  possession,  and  raise  and  sell 
grain,  he  cannot  afterwards  claim  the  grain  under  his  mortgage: 
Meyers  v.  White,  Id.  353. 

But  it  must,  nevertheless,  be  remembered  that  by  the  conmion 
law  the  mortgagee,  on  the  execution  of  the  mortgage,  becomes 
the  owner  of  the  legal  estate;  that  the  land  and  all  its  profits 
form  a  security  for  his  debt;  that  the  mortgagor  is  liable  to 
immediate  eviction  by  the  mortgagee,  unless  protected  by  an 
agreement  for  quiet  possession  until  default  of  payment;  and 
that  equity  will,  in  no  instance,  interpose  its  authority  to  ob- 
struct the  mortgagee  from  evicting  the  mortgagor  from  posses- 
sion, but  for  such  pui*pose  will  consider  the  latter  as  tenant  at 
will:  Coote  on  Mortgages,  332;  Cholmondely  v.  Clinton,  2Meriv. 
859.  The  remedy  by  noire  facias  prescribed  by  our  act  of  assem- 
bly does  not  exclude  the  remedy  by  ejectment  on  the  mortgage, 
because  they  are  different  in  their  objects  and  results:  Simpsoji's 
Lessee  v.  Ammons,  1  Binn.  175;  Smith  v.  Shuler,  12  Serg.  &  R. 
240. 

Having  these  rights,  it  is  evident  that  George  Knorr  could 
not  be  disseised  by  the  mere  payment  of  a  few  months'  rent  to 
the  daughter  of  the  mortgagor,  whether  that  payment  were 
made  in  opposition  to  the  will  of  Mrs.  Le  Campion  or  by  her 
consent.  In  either  case,  unless  it  was  brought  to  the  notice  of 
the  mortgagee  as  a  claim  of  title  in  hostility  to  his  own,  he  is 
not  to  be  affected  by  it,  as  the  commencement  of  an  adverse 
possession.  So  long  as  the  tenant  who  entered  under  his  title 
remains  in  possession,  he  has  a  right  to  presume  that  he  continues 
there  in  fidelity  to  the  tenure.  But  the  moment  he  has  notice 
of  an  adverse  claim  by  the  person  in  possession,  he  may  vindi- 
cate his  rights  by  ejectment:  Cholmondeley  v.  Clinton,  2  Meriv. 
859;  Cdote  on  Mori^gages,  382.  If  he  delays  beyond  the  period 
of  twenty-one  years,  it  is  his  own  fault.  He  would  probably  be 
barred,  although  the  disseisin  commenced  before  the  installments 
of  the  mortgage  money  were  due,  because  he  had  his  remedy  by 
ejectment.  But  it  is  not  necessary  to  decide  this  point,  as  it  is 
clear  that  he  cannot  be  disseised  by  a  secret  act  which  works 
no  visible  change  in  the  possession;  such  as  the  payment  of  rent 
by  the  tenant  in  possession  to  another  person,  with  the  assent 
of  the  mortgagor.  In  this  case,  so  far  as  George  Knorr  was 
concerned,  the  possession  of  Mrs.  Martin  must  be  regarded  as 
derived  under  and  through  her  mother,  Mrs.  Le  Campion,  and 
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until  the  occurrence  of  some  ouster  or  denial  of  Knorr's  title, 
sufficiently  open  or  notorious  to  attract  his  attention,  Mrs.  Mar- 
tin's possession  was  nothing  more  than  the  possession  of  the 
mortgagee. 

This  disposes  of  all  the  material  points  in  the  case.  The  first 
and  fourth  assignments  of  error  are  not  particularly  noticed, 
because  they  are  not  made  according  to  the  rules  of  court. 

Judgment  afltened.  

Conveyance  to  Husband  and  "Wife  Vests  Estate  in  Them  as  Ten- 
ants IN  Entirety,  and  the  survivor  takes  the  whole:  See  Oihsonv.  Zimmer- 
man,  51  Am.  Dec.  168,  and  note  citing  prior  cases  172.  In  French  vi  Mehan, 
56  Pa.  St.  288,  the  principal  case  is  cited  to  this  point. 

Knowledge  Acqctirbd  by  Attorney  before  Relation  as  Such  Began 
will  not  amount  to  notice  to  the  client:  See  Hood  v.  Fahnestock,  34  Am.  Dec 
489. 

Adyebss  Possession,  What  Constitutes,  and  Effect  of:  See  Wright 
T.  Ouier^  36  Am.  Dec.  116,  note;  Dikeman  v.  Parrish,  47  Id.  455,  note  465; 
McCuUough  v.  WaJUy  53  Id.  715,  and  note  726;  SUmp  v.  Henry,  61  Id.  300, 
and  note  305;  Oreen  v.  Ktllum,  62  Id.  332;  Snodgrasa  v.  Andrews,  64  Id.  109. 
Adverse  possession,  unless  so  open  as  to  be  noticed,  will  not  affect  a  mortgagee: 
See  Hood  v.  Hood,  2  Grant  Cas  237;  Susquehanna  Coal  Co.  v.  Qukk,  61  Pa. 
St  341;  Toungman  v.  Elmirn  R,  R,  Co.,  65  Id.  286,  citing  the  principal  case. 

Person  is  Ck>iiPSTENT  Witness  if  his  Interest  is  Equally  Balanced: 
Wamtr  v.  CaxlUm,  22  IlL  423. 
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Pajdelford  V.  Providenoe  M.  F.  Ins.  Ca 

[3  BHODB  lBIiAK1>,  102.] 

BuBDEN  OF  Proof  to  Show  Insurance  Avoided  by  Alteration  of  the 
insured  premises,  whereby  the  risk  is  increased,  contrary  to  a  stipulatioa 
of  the  policy,  is  ou  the  insurance  company. 

Alteration  of  Insured  Premises  by  "Act  of  Proprietors,"  so  as  to  avoid 
the  insurance,  within  the  terms  of  the  charter  of  the  insurance  company, 
is  an  alteration  by  the  owner  himself,  or  authorized  by  him,  or  adopted 
as  his  before  a  loss  accrues. 

AU^ERATION    OF    INSURED    PREMISES    BY    TENANT   IS    NOT    ALTERATION   BY 

**  Proprietor,"  within  the  meaning  of  the  prohibition  in  the  charter  of 
the  insurance  company,  unless  the  proprietor  authorized  or  adopted  it. 
Jury  are  JaooEs  whether  ** Proprietor"  Authorized  Alteration  of 
Insured  Premises,  within  the  prohibition  of  the  charter  of  the  insurance 
company,  and  must  determine  the  same  from  all  the  surrounding  circum- 
stances, where  the  alteration  was  made  by  a  tenant. 

Action  on  policy  of  insurance  of  a  dwelling-house.  The  char- 
ter of  defendant's  company  provided,  in  substance,  that  the  in- 
surance upon  any  house  or  building  should  be  void  if,  after 
insurance,  any  alterations  should  be  made  in  the  premises  **  by 
the  act  of  the  proprietors,"  whereby  the  risk  should  be  increased, 
unless  an  additional  premium  should  be  paid  by  agreement  with 
the  company.  The  alteration  in  this  case  was  the  erection  of  an 
addition  to  the  building  by  a  tenant  of  the  assured,  and  the  fire 
took  from  a  defective  stove-pipe  in  such  addition.  The  defend- 
ants introduced  a  conversation  between  the  assured  and  the  ten- 
ant, for  the  purpose  of  showing  the  former's  assent  to  the  alter- 
ation. The  judge  charged  the  jurj'  that  if  the  alteration  was 
made  by  the  tenant,  and  was  not  known  to  the  assured  before 
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the  loss  happened,  the  insurers  were  not  liable;  that  the  jury 
might  consider  the^ conversation  introduced,  and  determine  from 
that,  in  connection  with  the  other  circumstances,  whether  such 
conversation  had  reference  to  any  material  alteration  affecting 
the  risk,  and  which  could  not  properly  be  made  within  the  pol- 
icy. Verdict  for  the  plaintiff,  and  motion  for  a  new  trial  for 
misdirection. 

Tillinghast  and  Bradley ,  for  the  defendants, 

Thurston,  for  the  plaintiff. 

By  Court,  Staples,  C.  J.  The  execution  of  the  policy  and 
the  destruction  of  the  insured  building  being  shown,  the  de- 
fendants are  prima  facie  liable,  the  preliminary  notice  and  de- 
mand on  them  being  admitted  or  proved.  If  they  allege  that 
the  policy  has  been  rendered  void  by  reason  of  any  alteration 
made  in  the  building  by  the  act  of  the  proprietor,  whereby  the 
company  is  exposed  to  greater  risk  or  hazard  than  they  were  in 
at  the  time  of  the  insurance,  the  burden  is  on  them  to  show  it. 
Under  the  twenty-third  section  of  the  charter  of  this  company, 
sach  an  alteration,  so  made,  does  avoid  the  policy.  It  must  be 
shown  to  be  an  alteration  increasing  the  risk,  and  one  for  which 
a  higher  rate  of  premium  would  have  been  demanded  had  it  ex- 
isted at  the  time  the  policy  was  executed.  In  this  case  that  was 
admitted  to  be  the  nature  of  the  alteration  made.  It  must  also 
be  by  the  act  of  the  proprietor.  A  tenant  is  not  the  proprietor 
within  the  meaning  of  that  section.  It  refers  to  the  insured 
owner,  and  it  must  be  his  act,  one  that  he  does  himself,  or  au- 
thoiizes  to  be  done,  or  one  which  he  adopts  as  his  before  any 
loss  accrues.  The  terms  of  this  section,  '*  act  of  the  proprietors," 
implies  all  this,  and  are  much  more  restricted  than  the  words 
used  in  the  policies  referred  to  in  the  cases  cited  by  the  defend- 
ants. In  them  the  policies  were  to  be  avoided  by  any  alteration 
increasing  the  risk  made  ''  within  the  control"  of  the  assured. 
Under  such  a  policy  the  assured  may  be  perfectly  passive.  The 
avoidance  of  the  policy  depends  on  no  act  of  his.  He  may  be 
entirely  ignorant  of  the  alteration,  but  if  it  be  one  which  at  the 
time  of  making  the  policy  he  could  control,  by  parting  with  the 
control,  his  policy  is  avoided  by  any  act  increasing  the  risk. 

Whenever  it  is  alleged,  as  in  this  case,  that  the  proprietor 
authorized  the  alteration  by  parol,  the  jury  are  properly  left  to 
inquire  as  to  the  extent  of  the  authority  given.  In  doing  this, 
they  ought  to  look  at  all  the  circumstances  surrounding  the 
parties  at  the  time  the  authority  was  given,  and  particularly  as 
Am.  D«o.  Vol..  Lxvn-«a 
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to  what  kind  of  alterations  the  authority  related,  whether  proper 
or  within  the  policy,  and  such  as  increased  the  risk,  and  whether 
the  authority  was  wholly  unlimited  as  to  the  kind  and  nature  of 
repairs.  They  might  also,  under  some  circumstances,  infer  that 
the  proprietor  knew  of  the  alterations  made  by  his  tenants  from 
the  fact  of  their  near  residence  to  each  other.  The  alteration 
may  be  of  such  a  nature  that  they  will  believe  no  tenant  would 
make  them  without  the  previous  knowledge  and  assent  of  his 
landlord.  These  circumstances  were  before  the  jury  in  this 
case,  and  after  weighing  them  all  they  returned  a  verdict  for 
the  plaintiff. 

We  see  no  error  in  the  charge  of  the  court  which  will  entitle 
the  defendants  to  a  new  trial,  . 

Alteration  of  Insubed  Pbbmises,  effect  of,  on  contract:  See  Merriam 
v.  Middlesex  etc.  Ins.  Co.^  32  Am.  Dec.  252;  HougJUon  v.  Man^facturen^ 
etc.  Ins.  Co.f  41  Id.  489;  Jones  M/g.  Co.  v.  ManvfwUurer^  etc.  Ins,  Co.,  54 
Id.  742;  GcUes  v.  Madison  etc.  Ins.  Co.^  55  Id.  360,  and  cases  collc*cted  in  the 
notes  thereto. 


Bennett  v.  Everett. 

[3  Bhods  Island,  162.] 

Express  Promise  is  Necessary  to  Revive  Debt  Babrbd  bt  Baick- 
RrPTCT  Discharge,  and  Buch  promise  must  refer  to  the  debt,  though  it 
need  not  be  made  to  the  holder  thereof.  It  need  not  be  in  any  particular 
form  of  words,  but  may  be  made  by  any  words,  or  perhaps  by  signifying 
a  present  willingness  to  pay. 

Bare  Acknowledgment  of  Debt  Barbed  bt  Bankruptcy,  and  of  its 
justice  and  non-payment,  is  not  sufficient  to  revive  it. 

Jury  are  Judges  whether  Promise  to  Pay  Debt  Barred  by  Bank- 
ruptcy was  imported  or  intended  by  the  language  used  by  the  debtor 
and  the  surrounding  circumstances. 

Assumpsit  upon  two  promissory  notes  made  by  one  Joslin,  ot 
whom  the  defendant  was  administrator.  The  defendant  pleaded 
a  discharge  in  bankruptcy  obtained  by  his  intestate.  Beply,  a 
new  promise.  After  evidence  to  show  the  promise,  the  court 
below,  it  seems,  charged  the  jury,  in  substance,  that  they  might 
infer  from  the  evidence  an  intention  on  the  part  of  the  intestate 
to  make  an  unequivocal  promise  to  pay.  Verdict  for  the  plain- 
tiff, and  motion  for  a  new  trial  for  misdirection* 

A.  C.  Greene  and  Bradley^  for  the  defendants 

FoUer,  for  the  plaintiff. 
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By  Court,  Staples,  C.  J.  "We  have  carefully  examined  the 
charge  given  to  the  jury  in  this  cause,  as  contained  in  the  min- 
utes of  the  late  Judge  Haile.  The  defendant  has  not  the  slight- 
est reason  to  comphiin  that  the  law  was  not  therein  stated  as 
favorablj  to  him  as  any  approved  authorities  would  permit. 
We  certainly  are  not  inclined  to  go  any  further  in  the  defend- 
ant's favor  than  he  did.  To  renew  a  debt  barred  by  a  certificate 
of  bankruptcy,  there  must  be  an  express  promise  to  pay  it: 
express,  as  contradistinguished  from  the  promise  which,  under 
certain  circumstances,  the  law  will  imply  from  certain  facts. 
This  promise  need  not  be  to  the  holder  of  the  debt,  but  it  must 
refer  to  the  debt,  without  question.  No  particular  form  of 
words  need  be  used  to  constitute  this  promise.  Any  words,  or 
perhaps  signs  or  acts,  which  signify  a  present  willingness  to  pay 
the  debt,  and  which  are  intended  to  convey  that  idea  to  the 
hearer,  are  sufficient.  The  natural  import  of  the  words  used 
must  be  a  contract  to  discharge  by  payment  the  moral  obliga- 
tion that  remains  out  of  the  debt  discharged  by  the  certificate. 
A  bare  acknowledgment  of  the  justness  of  the  debt,  of  its  pree-, 
ent  existence  as  a  debt  formerly  contracted  and  now  unpaid, 
is  not  sufficient.  Such  statements  as  these  will  remove  the  bar 
of  the  statute  of  limitations,  for  from  these  the  law  will  imply  a 
promise  to  pay.  Not  so  as  relates  to  the  bar  of  the  bankrupt's 
certificate.  The  bankrupt  must  make  the  promise,  and  not 
leave  it  to  the  law  to  imply  it.  In  this  sense  the  promise  must 
be  express.  It  must  also  be  unqualified  and  unconditional,  or 
else  the  party  seeking  to  avail  himself  of  it  must  show  the  con- 
dition performed.  Here  it  corresponds  with  the  kind  of  prom- 
ise necessary  to  remove  the  bar  of  the  statute  of  limitations. 

Such  we  understand  to  be  the  meaning  and  language  of  the 
charge  to  the  jury  in  this  case.  Whether  such  a  promise  was 
made,  the  judge  in  the  charge  very  properly  left  it  to  the  jury 
to  determine.  The  jury  were  left  to  inquire  whether  the  lan- 
guage used  by  Joslin  and  the  surrounding  circumstances  im- 
ported or  intended  an  express  and  unequivocal  promise,  in  the 
sense  of  the  terms  as  before  explained.  This  we  think  was  their 
appropriate  duty  and  office.  They  were  furthermore  to  be  satis- 
fied from  the  evidence  '*  that  Joslin  intended  to  make  himself 
liable  to  pay,  and  that  plaintiff  so  understood  it,"  unequivocally 
and  without  any  condition.  This  conclusion  they  should  dmw 
from  the  legal  evidence  in  the  cause; 

The  motion  must  therefore  be  overruled,  and  the  plaintiff 
have  judgment  on  the  verdict. 


500  Ives  v.  Hazard.  [R  L 

PaoMiflE  TO  Pat  Debt  Discharged  by  Bankbfptct:  See  IfeWiUie  ▼. 
Kirkpatrick,  64  Am.  Dec.  125,  and  other  cases  in  this  series  collected  in  thm 
note  thereto.  In  Uuhbard  v.  Farrell,  87  Ind.  217,  the  principal  case  is  cited 
to  the  point  that  if  the  words  used  by  the  bankrupt  were  capable  of  being 
construed  as  a  promise,  it  is  for  the  court  acting  as  a  jury  to  determine  wbetfaer 
ho  intended  by  those  words  to  promise  to  pay  the  debt. 


Ives  v.  Hazard. 

[4  BhODK  iBLASffD,  14.1 

Memorandum  ot  Contract  tor  Sale  of  Land  Signed  by  Vendor  Au>5v  is 
sufficient,  under  the  statute  of  frauds,  to  enable  the  vendee  to  enforce  H; 
his  own  assent  to  the  contract  being  provable  by  evidence  aliunde. 

Memorandum  Reading  *'I  Agree  to  Sell,"  Signed  by  Vendor,  describ- 
ing the  land,  expressing  the  consideration  and  the  time  of  payment  and 
of  giving  possession,  imports  an  agreement  of  sale,  and  not  a  mere  offer  to 
soil,  and  is  sufficient  as  against  the  vendor,  under  the  statute  of  frauds. 

MEMOnAXDtTM   NEED  NOT   ShOW  CONSIDERATION  ALREADY  PaID  tO  be  gOod 

under  the  statute  of  frauds. 

Mutuality  of  Remedy  at  Time  of  Action  brought  is  all  that  is  neceasary  to 
enable  a  plaintiff  to  maintain  his  action  on  a  contract, 

Remedy  Becomes  Mutual  by  Filing  Bill  of  Specific  Performance  of  a 
contract  for  the  sale  of  land  upon  a  memorandum  signed  by  the  defend- 
ant alono,  the  bringing  of  the  bill  rendering  the  complainant  chargeable 
as  on  a  memorandum  signed  by  him. 

Statements  in  Answer  not  Responsive  to  Bill  must  be  Proved. 

Averment  in  Answer  to  Bill  foh  Specific  Performance  that  Contract 
WAS  Conditional  on  its  being  approved  by  the  defendant's  wife,  no  such 
condition  being  expressed  in  the  memorandum  sued  on,  is  not  responsive 
to  the  bill,  and  must  be  proved  by  evidence  independent  of  the  answer. 

Memorandum  need  not  Set  Forth  Whole  Contract,  but  Substance  only, 
to  satisfy  the  statute  of  frauds;  and  where,  in  a  contract  for  the  sale  of 
land,  there  was  a  stipulation  that  the  purchaser  was  to  pay  certain  annuities 
charged  thereon,  the  omission  of  such  stipulation  from  the  memorandum 
signed  by  the  vendor,  where  the  purchaser  in  his  bill  admits  it  and  aveiB 
his  readiness  to  pay  the  annuities,  is  no  bar  to  specific  performance. 

Bill  for  specific  performance  of  a  contract  for  the  sale  of  land* 
The  case  appears  from  the  opinion, 

Dinney,  Payne,  and  Ames,  for  the  complainant, 

William  E,  Poller,  E,  T.  Cranston,  and  Albert  C.  (Jreene,  for 
the  defendants.  *" 

By  Court,  Boswobth,  J*.  This  case  arises  on  a  bill  in  equity, 
for  a  specific  performance  of  a  contract,  the  note  or  memorandum 
of  which  is  in  the  following  words,  viz. :  "  Mem.  28th  of  May, 
1852.    I  asfree  to  sell  B.  H.  Ives  the  Peckham  farm,  now  owned 


Sept  1855.]  Ives  v.  Hazard.  501 

and  occupied  by  me,  say  about  forty-five  acres,  in  Newport,  for 
fifteen  thousand  dollars  ($15,000),  payable  the  25th  of  March, 
•when  possession  is  to  be  given.  He,  R.  H.  I. ,  paying  the  annu- 
ity for  December,  1852." 

The  bill  ^ets  out  that  the  said  Charles  T  Hazard,  being  seised 
and  i>08sessed  of  the  farm  in  question,  on  the  twenty-fifth  day 
of  May,  1852,  in  consideration  that  the  said  B.  H.  Ives  would 
pay  him  therefor  the  sum  of  fifteen  thousand  dollars  on  the 
twenty-fifth  of  March,  1853,  and  would  pay  certain  annuities, 
charged  upon  said  estate,  falling  due  and  payable  in  December, 
1852,  and  would  also  assume  the  future  payment  of  said  annuities 
so  charged  upon  said  estate,  and  would  pay  the  same  whenever 
and  as  they  should  become  due  and  payable,  contracted  and 
agreed  with  the  said  Ives  to  sell  him  the  said  farm,  to  make  to 
him  a  good  title  in  fee-simple,  and  give  him  possession  on  the 
twenty-fifth  of  March,  1853;  the  title  and  possession,  however, 
to  be  subject  to  the  annuities  which  are  a  charge  upon  the 
estate.  The  bill  avers  that  the  said  contract  was,  on  the  same 
day,  reduced  to  writing  and  signed  by  the  said  Charles  T. 
Hazard;  and  annexes  a  copy  of  the  alleged  contract,  which  is 
the  note  or  memorandum  above  set  forth. 

The  answer  unequivocally  denies  the  same;  and  the  respond- 
ent avers  therein  that  he  never  so  contracted,  and  denies  that 
the  aforesaid  contract  and  agreement  of  said  Charles  T.  Hazard, 
etc.,  was  reduced  to  writing  and  then  signed  by  him.  It  then 
states  in  detail  the  particulars  of  an  alleged  interview  between 
the  complainant  and  said  respondent,  in  which  the  said  Ives 
asked  for  a  price  of  the  Peckham  farm,  and  the  said  Hazard 
expressed  an  unwillingness  and  a  refusal  to  sell  the  whole  of  the 
Peckham  farm,  but  that  he  was  willing  to  sell  a  part  of  it;  that 
he  did  say  to  the  complainant  that  if  he  was  going  to  sell  the 
whole  of  it  he  should  ask  fifteen  thousand  dollars  for  it.  The 
answer  admits  the  signing  of  his  name  in  pencil  in  said  book, 
as  and  for  a  memorandum  of  the  talk  between  the  parties;  sets 
up  that  he  wrote  his  name  mechanically,  without  reading  the 
memorandum  and  without  knowing  what  it  contained;  alleges 
haste  and  confusion,  and  want  of  opportunity  to  read  it;  and 
asserts  that  whatever  understanding  there  was  between  the  par- 
ties was  intended  and  expressed  by  the  said  Hazard  to  be  upon 
the  contingency  thait  was  approved  of  and  agreed  to  by  his 
wife.     The  answer  also  sets  up  the  statute  of  frauds. 

The  first  question  to  which  we  turn  our  attention  in  the  con- 
sideration of  this  case  is  as  to  whether  there  is  evidence  in  the 
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case  proving  a  contract,  or  some  note  or  memorandam  there- 
of, in  writing,  signed  by  a  party  here  charged,  for  the  sale  of 
the  land  in  question.  Upon  examination  of  the  memorandum 
produced,  and  the  proofs  of  its  execution,  we  find  an  agreement 
in  writing,  signed  by  Charles  T.  Hazard,  to  sell  the  Peckham 
farm  owned  and  occupied  by  Hazard,  containing  about  forty- 
five  acres,  for  a  valid  consideration  expressed,  the  time  when 
payment  is  to  be  made,  and  when  possession  is  to  be  given, 
being  definitely  fixed.  The  execution  of  this  instrument,  we 
think,  is  conclusively  proved. 

This  we  deem  a  sufficient  note  or  memorandum  of  an  agree- 
ment to  sell  the  land  in  question  to  authorize  the  bringing  of 
an  action,  in  compliance  with  the  restrictive  terms  of  the  stat- 
ute of  frauds.  That  statute  enacts  that  '*no  action  shall  be 
brought  upon  any  contract  for  the  sale  of  land  unless  the 
promise  or  agreement  upon  which  such  action  is  brought,  or 
some  note  or  memorandum  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some  per- 
son by  him  thereto  lawfully  authorized." 

Now,  there  is  here  proved  a  contract,  or  memorandum  of  a 
contract,  in  writing,  which  is  signed  by  the  party  here  sought 
to  be  charged  therewith.  It  is  objected  that  the  memorandum 
is  not  signed  by  the  other  party  to  the  contract;  but  we  do  not 
deem  it  necessary  that  it  should  be  signed  otherwise  than  by 
the  party  to  be  charged  therewith.  Ordinarily,  in  matters  not 
affected  by  the  statute  of  frauds,  a  contract,  if  it  be  proved, 
must  be  held  binding  on  both  parties,  though  it  be  not  in  writ- 
ing or  signed  by  either  party.  In  reference  to  a  contract  for 
the  sale  of  land,  the  statute  requires  that  it  shall  be  in  vmting 
and  signed  by  the  party  to  be  charged  therewith,  in  order  to 
authorize  an  action  upon  it.  This  is  all  that  the  statute  requires. 
Authorities  are  cited  to  support  the  proposition  that  it  is  not 
necessary  that  both  parties  should  sign  the  contract:  1  Sugd. 
Vend.  112-114;  Layfhorp  v.  Bryant,  2  Bing.  N.  0.  735,  29 
Eng.  Com.  L.  469.  But  the  point  does  not  need  to  be  sus- 
tained by  authorities.     The  statute  plainly  does  not  require  it. 

The  counsel  for  the  respondent  contend  that  the  words  of  the 
memorandum  import  an  offer  to  sell,  and  nothing  more.  We 
think  the  language  imports  an  agreement  to  sell.  The  language 
is,  ** I  agree  to  sell;"  the  consideration  is  expressed,  and  the 
time  when  possession  is  to  be  given  is  fixed  by  the  memoran- 
dum*-^  The  mention  of  the  time  when  possession  is  to  be  given, 
and  when  the  price  of  the  land  is  payable*  indicates  that  the 
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parties  deemed  the  agreement  a  concluded  one.  The  accept- 
ance of  the  contract  on  the  part  of  the  other  party  is  perhaps 
implied  by  the  use  of  the  term  '*  agree  "  in  liie  memorandum  by 
the  defendant;  for,  in  order  to  made  an  agreement,  the  assent 
of  two  parties  is  necessary.  But  we  do  not  deem  it  necessary  that 
the  assent  of  both  parties  should  appear  on  the  face  of  the  instru- 
ment, any  further  than  that  the  writing  should  import  a  contract 
between  the  parties,  and  be  signed  by  the  party  to  be  charged 
therewith.  It  is  in  proof  that  the  complainant  agreed  to  take 
the  land  at  the  price  named  in  the  agreement.  This,  we  thick, 
upon  well-settled  principles,  may  be  proved  idiunde  the  instru- 
ment.   The  contract  was  therefore  mutual. 

The  respondent  objects  that  there  was  no  consideration  ex- 
pressed in  the  instrument  moving  from  the  complainant  to  the 
defendant.  A  promise  without  a  consideration,  or  a  nude  pact, 
is  void.  We  do  not  understand  the  promise  to  be  of  that  char- 
acter. The  defendant  agrees  with  the  plaintiff  to  sell  the  land 
in  question  for  the  sum  of  fifteen  thousand  dollars,  the  said 
sum  to  be  paid  on  the  twenty-fifth  of  March,  when  possession 
is  to  be  given.  True,  no  consideration  had  passed  from  the 
plaintiff  to  the  defendant;  neither  had  the  land,  which  was  the 
subject  of  the  j^greement,  passed.  The  consideration  for  the 
agreement  to  sell  the  land  for  fifteen  thousand  dollars  was 
the  agreement  of  the  other  party  to  buy  it  for  fifteen  thousand 
dollars,  and  the  agreement  was  thus  mutual.  The  plaintiff  can- 
not have  the  enforcement  of  the  contract  without  the  payment 
of  the  sum  which  was  the  consideration  moving  the  defendant 
to  make  the  agreement. 

It  is  no  objection  that  the  defendant  had  not  the  power  ^o 
enforce  the  contract  at  the  time  it  was  made.  If  he  had  chosen 
to  have  that  power,  he  might  have  obtained  it,  or  refused  to  give 
such  power  to  the  plaintiff.  The  statute  of  frauds  requires  that 
to  give  a  party  power  to  bring  an  action  upon  a  contract  for  the 
sale  of  land  he  must  have  the  contract,  or  some  note  or  memo- 
randum of  it,  in  writing,  and  signed  by  the  party  to  be  charged. 
If  the  defendant  had  chosen  to  have  his  remedy  or  his  right  to 
enforce  the  contract  by  action,  he  should  have  obtained  this 
requisite  wherewith  to  charge  the  complainant,  as  he  gave  it  to 
the  plaintiff,  whereby  he  made  himself  chargeable. 

It  is  now  well  settled  by  authority  that  mutuality  of  remedy, 
existing  at  the  time  of  action  brought,  is  all  that  is  required  to 
enable  a  plaintiff  to  maintain  his  action;  and  that  where  there 
is  a  bill  for  specific  performance  in  a  court  of  equity,  the  bring- 
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ing  of  the  bill  makes  the  complajnant  chargeable  as  on  a  mem* 
orandum  of  the  contract  signed  by  him.  This  renders  the  rem- 
edy mutual  between  the  parties  at  the  time  when  the  action  is 
commenced.  The  cases  in  which  this  doctrine  is  decided  and 
settled  are  numerous:  See  Flight  v.  BoUand,  4  Russ.  298;  S.  C, 
3  Cond.  Ch.  677;  Batten  on  Speci5c  Performance,  62;  Saliifbury 
V.  Hatcher,  2  You.  &  Coll.  Ch.  64;  Telfair  v.  Telfair y  2  Desau.  Gh. 
271;  1  Sugd.  Vend.  241,  242,  246;  2  Story's  Eq.  Jur.,  sec.  786. 

The  allegations  in  the  answer,  of  haste  and  confusion  and 
surprise,  are  not  sustained  by  the  proof  in  the  cause  in  any  man- 
ner sufficient  to  render  void  the  contract.  The  statements  in  the 
answer,  setting  up  a  condition  of  the  contract  contingent  upon 
the  approval  of  the  defendant's  wife,  not  being  responsive  to  the 
bill,  must  be  proved  to  have  effect.  We  do  not  find  in  the  cause 
any  legal  evidence  to  prove  that  there  existed  any  such  condition 
in  the  contract  between  the  parties.  Such  a  condition,  if  it  ex- 
isted, would  alter  or  vary  the  terms  of  the  written  contract,  and 
must,  at  least,  be  proved  by  evidence  independent  of  the  answer 
and  declarations  of  the  respondent  before  it  can  avail  to  prevent 
a  decree  for  the  specific  performance  of  a  contract  in  writing: 
See  2  Daniell's  Ch.  Pr.  984,  note;  Rogers  v.  Saunders,  16  Me. 
96  [33  Am.  Dec.  635];  Jones  v.  BeU,  2  GiU,  120v 

It  is  no  bar  to  the  remedy  which  the  complainant  here  seeks 
that  the  memorandum  in  writing  does  not  contain  a  specific 
agreement  to  pay  the  future  annuities,  which  it  appears  are  a 
charge  upon  the  land.  That  was  a  part  of  the  contract  to  be 
performed  by  the  other  party,  not  by  the  party  signing  the 
memorandum  in  a  manner  to  be  charged  therewith.  It  is  not 
necessary  that  the  whole  agreement  should  be  in  writing,  but 
the  substance  of  it;  ''a  note  or  memorandum  of  the  contract," 
"  not  a  detail  of  all  its  particulars,  is  what  is  required:  See  Lay- 
ihorp  V.  Bryant,  2  Bing.  N.  C.  735,  29  Eng.  Com.  L.  472;  Al- 
wood  V.  Cobb,  16  Pick.  230  [26  Am.  Dec.  657]. 

The  complainant,  in  his  bill,  admits  his  agreement  to  pay  the 
future  annuities,  and  alleges  his  readiness  to  do  so.  If  this  was 
a. parol  condition  of  the  contract  to  be  performed  on  his  part, 
and  he  consents  to  it,  the  fact  that  it  was  not  embodied  and  de- 
tailed in  the  written  memorandum  is  no  reason  why  he  should 
not  have  a  decree  against  the  respondent,  he  being  ready  to 
perform  all  the  conditions  of  the  contract  which  are  incumbent 
on  him:  See  Martin  v.  Pycrqft,  16  Eng.  L.  &  Eq.  378;  London 
&  Birmingham  B.  B.  Co,  v.  Winter,  1  Cr.  &  Ph.  57. 

We  think,  therefore,  that  there  is  sufficient  proof  in  the  cause 
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to  establish  the  contract  set  out  in  the  complainant's  bill,  and 
must  decree  that  the  contract  be  specifically  performed. 

Decree:  The  decree,  in  substance,  ordered  Hazard  to  convey 
his  title  to  the  premises  to  the  complainant,  upon  receiving  the 
amount  of  purchase  money  stipulated,  deducting  therefrom  the 
value  of  his  wife's  right  of  dower  in  the  premises,  if  she  should 
refuse  to  release  the  same,  such  value  to  be  ascertained  by  the 
master  who  settled  the  conveyance. 

Memorandum  xtndeb  Statute  op  Frauds,  sufficiency  of,  in  general: 
See  Piph'm  v.  Jamea,  34  Am.  Dec.  652;  Jde  v.  Stanton,  40  Id.  C98;  Craig  v, 
Ooff/rey,  54  Id.  299;  James  v.  PcUten,  55  Id.  376;  Parvill  v.  McRinley,  58  Id. 
212;  McConndl  v.  Brillhart,  55  Id.  661,  and  cases  cited  in  the  notes  thereto. 
See  particularly,  as  to  the  snfliciency  of  a  memorandum  signed  by  only  one 
of  the  parties,  James  v.  Patten^  svpra,  and  note. 

if UTUALiTY  o?  Eembdt  IN  SPECIFIC  PERFOBMAKCE:  See  Po^ers  V.  Saun 
dersy  33  Am.  Dec.  635;  DeCordova  v.  Smith,  58  Id.  136;  Bodiite  v.  Glading, 
69  Id.  749.     See  also  the  note  to  Kerr  v.  Day,  53  Id.  532. 

Averments  in  Answer  not  Responsive  to  Bill  are  not  evidence,  bat 
must  be  proved:  Sanborn  v.  EUiredge,  50  Am.  Dec.  58;  Buck  v.  Swazey,  56 
Id.  681,  and  notes. 
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[4  Bbodb  lauorD,  47.1 

Revocability  of  Mere  License  to  Enter  upon  and  Use  Land  of  the 
licensor,  whether  it  be  given  by  deed  or  by  parol,  is  a  well- settled  doc- 
trine of  the  common  law. 

Perpetual  Right  of  Way  is  Subject  of  Grant,  and  not  of  License, 
and  can  be  conveyed  at  law  only  by  deed  or  prescription. 

LICENSE    PURPORTINa  TO  GiVE  PERPETUAL    KlOHT  OF  WaT  IS    REVOCABLE 

at  law,  although  money  may  have  been  expended  upon  the  faith  of  it  by 
the  licensee  in  building  the  way;  but  it  seems  that  in  equity  the  licensee 
may  have  relief  upon  the  grounds  of  estoppel  and  part  performance  of  a 
parol  contract. 
Ksw  Trial  Reopens  All  Issues  in  Cause  when  asked  and  granted  in 
general  terms,  although  some  of  the  issues  were  found  in  favor  of  the 
party  asking  for  the  new  trial,  and  the  court  will  not  ordinarily  restrict 
the  new  trial  to  the  issues  found  against  such  party,  without  the  consent 
of  the  adverse  party. 

Trespass  quare  clausum  /regit.  Pleas:  1.  The  general  issue; 
2.  A  prescriptive  right  of  way  over  the  locus  in  quo  appurtenant 
to  the  adjoining  farm  of  Abiel  T.  Browning,  of  whom  one  of 
the  defendants  was  tenant,  the  other  defendant  being  the  ten- 
ant's servant;  3.  A  license  from  one  Elisha  Watson,  former 
owner  of  the  plaintiff's  close,  to  Abiel  T.  Browning,  his  heirs 
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and  assigns,  and  his  tenants,  servants,  etc.,  to  pass  and  repass 
at  any  and  all  times  over  the  locuHf  upon  faith  of  which  the  said 
Browning  had  expended  a  considerable  snm  in  opening  and 
building  a  passway.  The  general  issue  was  afterwards  waived. 
The  juiy  found  against  the  defendants  on  the  second  issue,  and 
in  their  favor  on  the  third.  The  plaintiff  moved  for  a  new  trial 
tor  error  in  an  instruction  stated  in  the  opinion.  On  the  argu- 
ment, the  plaintiff  asked  that  the  new  trial,  if  granted,  should 
be  restricted  to  the  plea  of  license. 

E.  J?.  Potter  and  Dixon,  for  the  plaintiff. 

Updike  and  A.  C,  Greene,  for  the  defendants. 

By  Court,  Ames,  C.  J.  This  is  a  motion  for  a  new  trial  on 
the  ground  of  misdirection  of  the  jury  by  the  judge  trying 
the  cause,  in  matter  of  law.  It  appears  that  he,  in  substance, 
charged  the  juiy  that  if  they  were  satisfied  that  Elisha  Watson, 
the  former  owner  of  the  locus,  or  so-claimed  servient  estate,  had 
licensed  by  parol  Abiel  T.  Browning,  his  heirs  and  assigns, 
as  owners  or  occupiers  of  the  farm  appurtenant  to  which  the 
right  of  way  was  claijied,  or  so-claimed  dominant  estate,  for- 
ever to  use  the  way,  and  Browning  had  expended  moneys  in 
opening  and  building  the  way  on  the  faith  of  the  license,  the 
license  thereby  became  irrevocable  at  law  by  Watson  or  by  the 
plaintiff,  as  his  successor  in  title  to  the  locus,  at  least  unless 
the  moneys  so  expended  had  been  first  paid  back  or  tendered  to 
Browning;  and  that  notwithstanding  any  proof  that  there  might 
be  of  revocation  of  the  license,  unaccompanied  by  such  payment 
or  tender,  it  afforded  a  full  defense  to  one  of  the  defendants 
as  the  tenant,  and  to  the  other  as  the  servant  of  the  tenant,  of 
Browning,  against  the  trespasses  complained  of  in  using  the  way 
licensed,  and  in  casting  down  walls  built  by  the  plaintiff  in  ob- 
struction of  the  same. 

We  are  all  of  opinion  that  the  learned  judge  erred  in  this 
direction  to  the  jury,  and  that  consequently  a  new  trial  of  the 
cause  must  be  awarded.  The  revocability  of  a  mere  license  to 
enter  upon  and  use  the  lands  of  the  licensor,  whether  the  license 
be  by  deed  or  by  parol,  is  an  ancient  and  well-settled  doctrine 
of  the  common  law.  A  license  of  this  sort,  as  such,  is  revoca- 
ble in  its  very  nature,  without  regard  to  the  solemnities  with 
which  it  is  executed.  If,  however,  the  right  intended  to  be 
granted  was  a  fixed,  and  especially  if  a  perpetual,  easement  in 
lands  of  another,  as  a  right  of  way,  or  the  like,  to  one  and  his 
heirs,  or  to  one,  his  heirs  and  assigns,  as  owners  of  a  certain 
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estate,  it  n&ver  was  the  subject  of  a  license,  properly  so  called, 
but  of  a  grant,  and  could  be  proved  or  maintained  at  the 
common  law  only  by  the  production  of  the  sealed  instrument 
entitled  a  grant,  or  by  prescription  or  long  use  which  supposes 
such  an  instrument. 

But  even  if  this  were  questionable  at  the  common  law,  it  is 
settled  here  by  the  statute  of  this  state.  Dig.  1844,  p.  257,  en- 
titled **An  act  regulating  conveyances  of  real  estate,"  which 
provides  by  its  first  section  **  that  no  estate  of  inheritance  or 
freehold,  or  for  a  term  exceeding  one  year,  in  lands  or  tene- 
ments, shall  be  conveyed  from  one  to  another  by  deed,  unless 
the  same  be  in  writing,  signed,  sealed,  and  delivered  by  the 
party  making  the  same; "  and  which  further  provides,  in  sub- 
stance, by  the  second  section,  that  such  conveyances  shall  be 
void,  except  between  the  parties  and  their  heirs,  unless  also  ac- 
knowledged and  recorded. 

The  word  "tenements,"  in  the  first  section  of  this  statute, 
by  its  own  force,  includes  everything  which  may  be  holden,  and 
so,  things  incorporate,  though  they  do  not  lie  in  tenure:  Co. 
Lit  6  a;  3  Kent's  Com.,  4th  ed.,  401.  That  this  word  is  thus 
inclusive,  in  the  sense  in  which  it  is  used  in  the  statute,  is  evi- 
dent from  the  second  section,  which,  in  reference  to  the  same 
subject-matter,  adds  the  word  **  hereditaments,"  the  words  of 
that  section  being  "  lands,  tenements,  or  hereditaments."  The 
last  word,  says  Coke,  **  is  the  largest  word  of  all  in  that  kind; 
for  whatever  may  be  inherited  is  an  hereditament,  be  it  cor- 
X>oreall  or  incorporeall,  reall  or  personall,  or  mixt:"  Co.  Lit. 
Ca. 

We  know  not  upon^what  pretense  a  court  of  law  can  hold, 
against  such  a  statute,  a  parol  conveyance  of  a  perpetual  ease- 
ment in  land  good  because  a  consideration  therefor  has  passed 
from  the  grantee  to  the  grantor;  or,  to  use  the  language  of  the 
common  law  improperly  in  application  to  such  a  conveyance, 
that  a  license  of  this  sort  is  irrevocable  when  executed  by  ex- 
penditures made  upon  the  faith  that  the  license  will  not  be  re- 
voked, even  though  it  be  added,  unless  such  expenditures  be  first 
repaid  or  tendered.  Deci>sions  to  that  effect  may  undoubtedly 
be  found;  but  we  may  say  of  them,  as  was  said  by  Mr.  Sugden, 
referring  *jo  the  statute  of  frauds,  of  one  of  them.  Wood  v. 
Lake,  Bayer,  8,  "  that  they  are  in  the  very  teeth  of  the  statute: " 
1  Sugd.  Vend.,  7th  Am.  ed.,  97. 

The  more  recent  English  cases  of  Wood  v.  Leadbiiter,  13  Mee.  & 
W.  838,  in  the  court  of  exchequer  1845;  of  Taplin  v.  Florence,  8 
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Eng.  L.  &  Eq.  520,  in  the  court  of  common  pleas  1851 ;  and  of  Ruf- 
fexj  V.  Henderson^  8  Id.  305,  in  the  queen's  bench  1851 — showthat 
the  law  is  well  settled  in  England  in  accordance  with  the  views 
which  we  have  taken;  and  the  opinion  of  the  court  in  Wood  v. 
LeadblUer,  tmpra,  delivered  by  Baron  Alderson,  quite  exhausts 
the  whole  doctrine  on  the  subject  of  licenses.  The  current  of 
authority  in  this  country  sets  with  equal  strength  in  the  same 
direction,  as  may  be  seen  by  referring,  amongst  others,  to  the 
cases  of  Cook  v.  Stearns,  11  Mass.  5;J7;  Buggies  v.  Lesure,  24 
Pick.  190;  Clafiin  v.  Carpenter,  4  Met.  583  [38  Am.  Dec.  881]; 
NrUleton  v.  Sikes,  8  Id.  34;  and  Stevens  v.  Stevens,  11  Id.  251 
[45  Am.  Dec.  203]  in  Massachusetts;  to  Ex  parte  Cobum,  1 
Cow.  570;  3Mer  v.  Auburn  B.  B.  Co.,  6  Hill,  61;  llumford  v. 
WhUney,  15  Wend.  380  [30  Am.  Dec.  60];  and  Houghtaling  v. 
Houghtallng,  5  Barb.  379,  in  New  York;  to  Prince  v.  Case,  10 
Conn.  375  [27  Am.  Dec.  675],  in  Connecticut;  to  Barnes  v, 
Barnes,  6  Vt.  388;  and  Leland  v.  Gasseit,  17  Id.  403,  in  Ver- 
mont; to  Bichman  v.  Baldwin,  21  N.  J.  L.  896,  in  New  Jersey; 
to  Hays  v.  Bichardson,  1  Gill  &  J.  366,  in  Maryland;  to  Clintoa 
V.  McKemie,  5  Strobh.  36,  in  South  Carolina;  and  to  Woodu)ard 
V.  Seely,  11  111.  157  [50  Am.  Dec.  445],  in  Illinois. 

In  Maine,  New  Hampshire,  Pennsylvania,  and  Ohio,  and  per- 
haps in  some  other  states,  the  exploded  doctrine  of  some  of  the 
earlier  English  cases  is  still  maintained  at  law  upon  equitable 
grounds  of  estoppel,  and  part  performance  of  a  parol  contract, 
which  certainly  from  their  inherent  justice  would  commend  them- 
selves to  our  attention  as  a  court  of  law,  had  we  not  full  powers 
as  a  court  of  equity  to  do  justice  in  a  proper  case  of  this  sort, 
when  applied  to  on  that  side  of  the  court.  In  the  recent  case  of 
Weeden  v.  Babcock  [not  reported],  in  this  county,  this  court  sit- 
ting in  equity,  by  way  of  perpetual  injunction  of  a  suit  at  law, 
specifically  enforced  a  parol  contract  for  the  exchange  of  one 
private  way  for  another,  upon  the  equitable  ground  that  the 
contract  had  been  performed  by  the  pariy  applying,  and  the 
way  having  been  given  up  for  the  purpose  of  a  railway  track, 
and  having  been  thus  extinguished  becaune  the  applicant  could 
not  be  placed  in  the  situation  in  which  he  was  before  perform- 
ance on  his  part.  "We  do  not  doubt  our  ability  to  do  full  jus- 
tice in  like  cases  requiring  our  aid  as  a  court  of  equity;  and  we 
deem  it  much  safer  that  equities  of  this  sort,  often  to  be  nicely 
adjusted,  and  sometimes  demanding  mature  consideration, 
should  be  administered,  through  appropriate  and  flexible  reme- 
dies, on  that  side  of  the  court,  than  by  the  rougher  and  less 
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discriminatiiig  intervention  of  a  jury,  and  scantily  as  they  must 
be,  in  the  unyielding  forms  of  the  common  law. 

The  motion  for  a  new  trial  in  this  case  is  in  general  terms, 
and  if  granted  as  asked,  will  open  to  the  jury  who  are  to  try  the 
cause  all  the  issues  which  are  made  up  in  it.  We  were  asked, 
however,  by  the  applicant  for  a  new  trial  at  the  argument,  in- 
asmuch as  a  prescriptive  right  of  way  appurtenant  to  the  farm 
of  A  biel  T.  Browning,  in  whose  right  the  defendants  justify,  is 
pleaded,  and  has  been  found  against  them,  to  limit  the  new 
trial  to  the  plea  of  license,  and  allow  the  verdict  to  stand  as  to 
the  plea  first  named.  This  would  be  in  effect  to  order  a  judg- 
ment to  be  entered  up  against  the  defendants,  except  so  far  as 
the  mere  question  of  the  amount  of  damages  is  concerned. 
Now,  although  it  is  true  that  in  granting  new  trials  we  are  ex- 
pressly empowered  by  statute  to  grant  them  under  such  restric- 
tions and  conditions  as  we  may  prescribe.  Dig.  1844,  pp.  89, 
90,  it  is  not  unusual,  at  least  when  they  are  granted  for 
causes  not  involving  any  fault  of  the  court,  to  impose  proper 
conditions  upon  the  applicant  in  the  way  of  costs,  or  even  of 
limiting  the  issues,  or  points  under  the  general  issue,  to  be 
opened  to  him  in  the  new  trial :  Hutchinson  v.  Piper ^  4  Taunt. 
555;  Thwaiies  v.  Sainsbury,  7  Bing.  437;  Baxter  v.  Nurse,  6 
Man.  &  G.  940-942;  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  287, 
288;  Itobbins  v.  Totrnvsend,  20  Id.  351;  Allen  v.  Mapes,  20  Wend. 
633-634;  or  to  grant  them  unless  the  other  party  releases  an 
excess  of  damages,  or  does  some  other  justice  in  the  cause,  and 
so  to  impose  a  condition  upon  him,  if  he  would  prevent  the  new 
trial:  Stephenson  v.  Mansony,  4  Al^.  317,  318;  yet  where,  as  in 
this  case,  the  ground  upon  which  the  new  trial  is  granted  is  an 
error  of  the  court,  it  at  least  is  not  customary  to  impose  any 
conditions  upon  the  applicant,  unless,  indeed,  the  court  has  ac- 
quired a  right  so  to  do  by  his  previous  consent:  Baxter  v.  Nurse, 
supra;  TutUe  v.  Gaies,  24  Me.  395,  397,  398;  but  see  Bobbins  v. 
Townsend,  supra. 

We  are  not  aware,  however,  of  a  practice -anywhere  which 
authorizes  the  court  to  fix  any  terms  whatever  upon  the  party 
against  whom  the  application  is  made,  unless  byway  of  an  alter- 
native, which  he  must  accept  or  endure  the  new  trial.  Certainly 
it  was  never  known  that  the  party  applying  could  have  tlie  issues 
found  against  him  opened,  whilst  those  in  his  favor  were  to 
stand  against  his  adversary,  who  asked  no  indulgence  and  re- 
ceived none  in  return  from  the  court,  when  it  was  employed 
merely  in  correcting  its  own  error.    At  all  events,  no  such  prac- 
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tice  has  been  known  in  this  state,  and  this  is  not  a  case  which 
appeals  to  our  discretion  to  introduce  it.  The  plaintiff  has  thus 
far  disclosed  no  equities  which  aid  him  in  obtaining  from  us 
advantages  in  his  pursuit  of  the  defendants.  He  stands  upon 
the  strict  law,  to  which  he  is  entitled,  and  we-are  not  di«posed  to 
abridge  the  chances  of  the  defendants  in  successfully  resisting 
this  action  upon  any  of  the  issues  which  the  record  as  originally 
made  up  opens  to  them.  A  new  trial  generally  is  therefore 
awarded.  ^___ 

REVocABiLirr  of  Licsnsb  respectino  Realty:  See  AddUon  v.  Hachy  41 
Am.  Dec.  421;  Wilson  v.  ChaJ/ant,  45  Id.  674;  Law  v.  MOler,  46  Id.  188; 
Woodward  v.  Seely,  60  Id.  445;  HazelUm  v.  Putnam,  54  Id.  158;  Buih  v. 
Sullivan,  Id.  606,  and  cases  cited  in  the  notes  thereto.  The  principal  case  is 
cited  to  the  point  that  a  mere  license,  whether  by  deed  or  parol,  is  always 
revocable,  unless  coupled  with  an  interest  and  executed,  in  Kcunphotue  y. 
Oaffner,  73  111.  461.  It  is  cited  also  in  Snotaden  y.  WUcu,  19  Ind.  14,  to  the 
point  that  though  a  parol  license  amounting  in  terms  to  an  easement  is  revo- 
cable at  law  as  to  future  enjoyment,  and  is  determined  by  a  conveyance  of 
the  estate,  it  is  not  always  so  in  equity,  but  that  in  equity  courts  the  future 
enjoyment  of  a  parol  license  granted  upon  consideration,  or  on  faith  of  which 
money  has  been  expended,  may  be  enforced  if  adequate  compensation  in  dam- 
ages cannot  be  made.  The  language  of  the  principal  case  as  to  the  equitable 
rule  and  practice  upon  this  point  is  quoted  in  Leme  v.  MiUery  27  Id.  537, 
where  it  is  held  that  in  Indiana,  where  a  parol  license  is  given,  upon  the  face 
of  which  money  is  expended  by  the  licensee,  the  licensor  will  be  estopped  from 
revoking  the  license  unless  the  licensee  can  be  placed  in  statu  quo. 

Pabol  Aobsement  fob  Easement,  Validity  of.  Generally:  See  ffctrris 
V.  Miller,  33  Am.  Dec.  138;  PUHn  v.  Long  Island  R.  IL  Co,,  47  Id.  320; 
JIazdton  y.  Putnam,  54  Id.  158.  The  principal  case  is  cited  in  Appeal  </ 
A^orth  Beach  etc  B.  R.  Co.,  32  CaL  506,  to  the  point  that  an  easement  is  an 
estate  or  interest  in  land  within  the  statute  of  frauds  requiring  contracts 
afiecting  real  property  to  be  in  writing. 
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[4  Bbodb  Iblaitd,  173.] 

Paetnebship  Rbcetyer,  Afpointed  in  Suit  by  Rbpbesektatitx  of  De- 
ceased Pabtnsb  against  the  surviving  partner  to  oompel  a  settlement  of 
the  affidrs  of  the  partnership,  and  the  application  of  its  property  to  its 
debts,  is  an  officer  of  the  court,  invested  with  the  whole  equitable  title  to 
the  firm  assets  without  an  assignment;  represents,  in  any  suit  affecting 
the  partnership  property,  the  interests  therein  of  all  parties  to  the  imit 
in  which  he  was  appointed,  if  not  of  persons  who  are  not  parties;  is 
clothed  with  all  the  rights  and  equities  of  the  deceased  partner,  for  the 
purposes  of  his  trust;  and  may  sue,  without  leave,  in  this  country,-  to . 
obtain  possession  of  the  partnership  property  for  the  purpose  of  applying 
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it  to  the  partnership  debts,  and  need  not,  on  a  bill  6Ied  for  that  pnrpoee, 
join  the  representative  of  the  deceased  partner  as  a  party. 

Pabtxebship  Creditors  have  No  Lien,  while  Partners  are  Adminis- 
tering their  own  funds,  on  the  joint  property  for  the  payment  of  their 
claims,  nor  have  creditors  of  individual  partners  any  lien  upon  their  sepa- 
rate property,  or  any  priority  of  payment  out  of  it. 

Pabthebship  Cbbditobs  have  Equitable  Lien  in  Case  Fibm  is  Dissolved 
BT  Dbath  of  a  partner,  or  in  case  of  the  bankruptcy  or  insolvency  of  one 
or  all  the  partners,  upon  the  joint  property  of  the  firm,  and  separate 
creditors  have  a  similar  lien  and  priority  as  to  the  separate  property  of 
the  partners. 

Complainant  cannot  have  Reliep  on  Another  Gboitnd,  whebb  Bill 
Chabges  Actual  Fbaud  as  the  ground  of  relief  and  the  fraud  is  not 
proved,  but  the  bill  must  be  dismissed  with  costs,  and  this  thongh  the 
word  **  fraudulent"  is  not  used,  if  the  facts  alleged  and  the  relief  asked 
show  that  fraud  is  the  real  ground  of  complaint;  but  where  such  a  bill 
is  filed  by  a  partnership  receiver,  under  legal  advice,  and  in  the  interest 
of  creditors,  to  recover  assets  alleged  to  have  been  fraudulently  trans- 
ferred, it  will  be  dismissed  without  prejudice,  and  costs  will  be  allowed 
out  of  the  partnership  fund. 

Bxaltt  Coktsyxd  to  Pabtnsbs  ab  C0-TENAIVT8  IS  Pabtkbrshep  Pbop- 
bbtt,  in  equity,  where  it  is  purohaaed^th  partnership  funds  for  the 
use  of  the  firm. 

Deceased  Partner's  Share  of  Surplus  of  Partnership  Realty,  after 
the  payment  of  the  firm  debts  and  the  adjustment  of  the  mutual  equi- 
ties of  the  partners,  is  regarded  in  American  courts  of  equity  as  realty, 
and  descends  to  the  heir,  but  the  rule  seems  to  be  otherwise  in  England. 

Bona  Fide  Pdrghaseb  of  Partner's  Legal  Titlb  ih  Partnership 
Realty,  conveyed  to  the  partners  as  tenants  in  common,  having  no  no- 
tice of  the  equitable  rights  of  the  copartners  or  partnership  creditors  in 
the  land  as  partnership  property,  will  be  protected  in  equity  as  well  as 
at  law. 

SuRvrviNO  Partner  may  Dispose  of  Partnership  Realty  for  the  pay- 
ment of  partnership  debts,  and  of  any  balance  due  him  as  a  partner,  if 
the  legal  title  is  vested  in  him,  and  if  not,  equity  will  assist  him  by  com- 
pelling a  conveyance  of  the  legal  title  to  himself  or  to  a  purchaser  from 
him. 

Purchaser  of  Partnership  Realty  from  Survivino  Partner,  thongh 
he  knows  it  to  be  partnership  property  and  that  there  are  partoer- 
iaip  debts  to  be  paid  out  of  it,  if  he  honestly  buys  it  and  pays  for  it, 
without  knowledge  or  notice  of  any  facts  indicating  an  intent  by  the  sur- 
viving partner  to  misapply  the  funds,  will  be  protected,  although  such 
surviving  partner  does  in  fact  appropriate  the  money  to  his  own  use, 
leaving  the  debts  unpaid;  but  where  he  purchases  either  the  whole  of 
such  realty  or  the  surviving  partner's  undivided  legal  interest  therein, 
knowing  it  to  be  partnership  property,  and  that  the  firm  is  nearly  or 
quite  insolvent,  and  receives  the  conveyance,  taid  pays  the  purchase 
money  secretly,  and  at  night,  under  circumstances  indicating  knowledge 
jof  the  fraudulent  designs  of  the  surviving  partner^  who  immediately 
absconds,  leaving  the  firm  debts  unpaid,  such  purchaser  takes  the  prop- 
erty subject  to  the  trusts  under  which  it  was  held  by  his  vendor. 


f.l2  TiLUNGHAST  V.  Champlin.  pL  L 

Bill  by  a  receiver  of  xxurtnership  property  to  sabject  certain 
realty  purchased  by  the  defendant  from  the  surviving  partner  of 
.  the  firm  to  the  payment  of  the  partnership  debts.     The  case  ap- 
pears from  the  opinion, 

Cozzens,  for  the  -complainant. 

Blake,  for  the  respondent  Champlin« 

By  Court,  Ames,  C.  J.  This  bill  is  brought  by  the  plainlaff, 
as  receiver  of  the  late  firm  of  Gardner  &  Brother,  of  East  Green- 
wich, housewrights.  He  was  appointed  to  this  receivership  by 
a  decretal  order  of  one  of  the  justices  of  this  court,  on  a  bill  filed 
by  George  C.  Kenyon,  administrator  of  William  A.  Gardner, 
the  deceased  partner  of  the  above  firm,  against  Benjamin  W. 
Gardner,  the  surviving  partner,  for  the  administration  of  the 
partnership  property,  and  to  compel  the  application  of  the  same 
to  the  payment  of  the  copartnership  debts.  He  is  therefore  an 
officer  of  this  court,  invested  with  the  whole  equitable  title  to 
the  partnership  property  without  an  assignment,  and  in  this 
suit  certainly  represents  the  interests  in  that  property  of  all 
parties  to  the  suit  in  which  he  was  appointed,  if  not  of  all  persons 
not  parties  thereto :  Hutchinson  v.  Lord  Ma^sareene,  2  Ball  &  B.  55; 
Davis  V.  Duke  of  Malborough,  2  Swanst.  118;  Green  v.  Bostwicky 
1  Sandf.  Ch.  186;  Mann,  Receiver,  v.  Pentz,  2  Id.  271,  272; 
Waring  v.  Robinson,  1  Hoffm.  Ch.  532;  Iddings  v.  Brtien,  4 
Sandf.  Ch.  422-427,  in  which  last  case  see  a  full  discussion  of 
the  interest  and  power  of  a  receiver  of  copartnership  property 
in  and  over  it.  According  to  what  is  understood  to  have  been 
the  old  English  practice,  and  at  all  events  the  most  con- 
venient practice,  and  that  generally  adopted  in  this  coun- 
try«  he  may,  in  order  to  enable  him  to  perform  his  trust, 
suo  motu,  and  without  special  leave  (which  he  must,  according 
to  the  present  inconvenient  practice  in  England,  obtain  from 
the  court  appointing  him),  bring  suits  to  possess  himself  of  the 
estate  to  which  he  is  officially  entitled,  incurring  no  risk  except 
as  to  costs;  and,  least  of  all,  have  the  persons  sued  a  right  to 
object  that  he  brings  his  suit  without  such  leave:  Oreen  v.  Bosi' 
xvick,  1  Sandf.  Ch.  186;  Iddings  v.  Bruen,  4  Id.  424-426. 
There  is  no  danger  in  this;  for,  as  an  officer  of  the  court,  he  is 
always  subject  to  its  control  upon  proper  application,  and  if  he 
recover  or  possess  himself  of  property,  it  is  in  cudodia  legis,  and 
subject  to  administration  by  order  of  the  court. 

Now,  the  representative  of  the  deceased  partner,  who  brought 
the  bill  under  which  this  receiver  was  appointed,  had  a  clear 
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right  in  equity  to  have  the  property  of  the  firm  of  his  de- 
cedent applied,  in  relief  of  the  estate  represented  by  him,  to 
the  payment  of  the  copartnership  debts:  Egberts  v.  Wood,  3 
Paige,  526  [24  Am.  Dec.  236],  per  Walworth,  chancellor. 
When  that  representative  obtained  the  appointment  of  a  re- 
ceiver, he  surrendered  all  his  dominion  over  the  firm  prop- 
erty, so  far  at  least  as  suit  in  equity  was  concerned,  into  the 
hands  of  the  receiver;  who,  by  virtue  of  his  appointment  thus 
made,  became,  at  least,  invested  with  all  the  rights  and  equi- 
ties of  the  deceased  partner,  for  the  purposes  of  the  trust  with 
which  he  was  clothed:  Waring  v.  Bobiruson,  1  Hoffm.  Ch.  532. 

We  make  these  remarks  in  limine  as  to  the  legal  stcUus  of  the 
plaintiff  to  this  bill,  because  one  point  taken  in  defense  to  it 
is  that  the  plaintiff,  as  receiver,  represents  only  the  creditors  of 
the  late  firm  of  Gardner  &  Brother — that  the  creditors  of  a  firm 
have  no  equitable  lien  upon  the  copartnership  property  for  the 
payment  of  their  debts,  but  can  only  work  out  such  a  lien 
through  the  equities  of  the  copartners,  who  must,  therefore, 
in  some  form,  be  represented  in  the  bill;  and  many  authorities 
are  cited  to  the  last  part  of  this  proposition.  Now,  if  the  rule 
just  referred  to  had  any  application  to  a  case  like  the  present, 
surely  no  one  could  more  completely  represent  the  equitable 
right  of  the  deceased  copartner  to  have  the  copartnership 
property  applied  to  the  payment  of  the  copartnership  debts 
than  a  receiver,  appointed  by  this  court,  upon  the  bill,  and  at 
the  instance  of  the  legal  representative  of  the  deceased  copart- 
ner, and  invested  by  virtue  of  his  appointment  with  all  the  rights 
and  equities  both  of  the  decedent  and  of  his  representative. 

But  we  apprehend  that  the  rule  in  question  has  no  application 
to  the  case  of  a  copartnership  dissolved  by  the  death  of  one  of 
the  copartners,  especially  if  the  surviving  partner  be  insolvent, 
or  where,  though  living,  one  or  both  of  the  copartners  become 
bankrupt,  or  where  they  are  discharged  under  insolvent  acts, 
so  that  their  property  is  placed  in  the  hands  of  the  assignees 
appointed  by  law  to  make  distribution  thereof.  It  is  true  that 
whilst  the  copartners  are  administering  their  own  funds  the  co- 
partnership creditors  have  no  lien  upon  the  joint  effects;  nor 
have  the  creditors  of  the  individual  partners  any  lien  or  priority 
of  claim  upon  the  separate  property  of  their  respective  debtors; 
but  when,  as  in  case  of  dissolution  of  the  copartnership  by  death, 
a  trust  is  created  by  implication  of  law,  as  to  the  joint  property 
in  the  hands  of  the  surviving  partner,  of  which  he  is  the  trustee 
and  the  joint  creditors  are  the  cestuisy  or  when,  as  in  case  of 
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bankruptcy  or  insolvency  of  either  or  both  of  the  copartners, 
the  property  passes  into  the  hands  of  assignees  by  way  of  an 
express  trust  for  the  benefit  of  all  parties  according  to  their  equi- 
table rights,  a  lien  attaches  in  equity  at  once,  according  to  those 
rights,  upon  the  joint  property  in  favor  of  the  joint  creditors, 
and  upon  the  separate  property  in  favor  of  the  separate  creditors 
of  the  copartners.  This  lien  is,  we  think,  familiarly  adminis- 
tered in  equity  in  favor  of  those  respectively  entitled  to  it,  upon 
their  own  direct  application,  and  as  their  own  equitable  right. 
Even  the  courts  of  law  administer  it  in  New  England,  under  our 
attachment  laws,  in  case  of  qxcasi  insolvency,  by  giving  to  the 
creditor  of  the  firm,  though  subsequently  attaching  the  firm 
property,  a  priority  of  lien  and  payment  upon  and  out  of  such 
property  over  the  separate  creditor  of  one  of  the  copartners 
fii*st  attaching  it,  thus  setting  aside  the  legal  right  of  prior 
attachment  in  favor  of  the  equitable  lien  of  the  copartnership 
creditors  upon  the  copartnership  property.  And  see  Kirby  v. 
Sclioonmaker ,  3  Barb.  Ch.  47-51,  per  Walworth,  chancellor; 
wader  V.  Keeler,  3  Paige,  167, 170-176  [23  Am.  Dec  781];  HdU 
T.  HaU,  2  McCord  Ch.  302. 

But  however  this  might  be  v^ere  this  a  case  in  which  the 
creditors  of  the  firm  were  the  only  applicants  to  the  court  for 
the  enforcement  of  their  supposed  lien  upon  the  copartnership 
property,  there  can  be  no  doubt  but  that  the  plaintiff  in  the 
case  before  us,  as  a  receiver  appointed  by  the  court  upon  the 
bill  of  the  administrator  of  the  deceased  partner  to  compel  a 
proper  administration  of  the  assets  of  the  firm,  and  their  applica- 
tion by  the  surviving  partner  to  the  payment  of  the  copartner- 
ship debts,  completely  represents  the  equitable  rights  of  the 
administrator  and  of  the  intestate  in  that  respect,  and  that  the 
objection  to  the  relief  prayed  for  by  this  bill,  on  that  ground, 
totally  fails. 

Having  disposed  of  this  preliminary  objection  supposed  to 
exist  from  a  want  of  equitable  interest  in  the  applicant  for  our 
aid,  we  propose  to  look  into  this  case  upon  the  bill,  answer,  and 
proofs,  and  to  ascertain  what  the  plaintiff  asks  and  upon  what 
grounds;  and  whether  he  is  entitled  against  the  respondent  to 
what  he  claims,  or  to  any  relief  upon  the  grounds  upon  which 
he  asks  it.  The  cause  has,  upon  the  main  point  supposed  to  be 
involved  in  it,  been  very  fully  and  ably  argued  at  the  last  hearing 
by  the  counsel  on  either  side,  and  much  labor  has  been  saved 
to  us  by  their  full  citation  and  lucid  exposition  of  the  author- 
ities upon  which  they  respectively  rely. 
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The  bill,  besides  stating  the  facts  which  relate  to  the  formation 
of  the  late  firm  of  Gardner  &  Brother,  to  the  death  of  WiUiain 
A.  Grardner,  one  of  the  copartners,  the  insolvency  of  the  firm 
at  his  death,  and  to  the  plaintiff's  appointment  as  receiver,  iu 
substance  alleges  that  after  the  death  of  his  brother  and  copart- 
ner, Benjamin  W.  Gardner,  the  surviving  partner,  took  sole 
possession  of  all  the  property  of  the  firm,  including  a  certain 
lot  of  land,  with  a  planing,  grist,  and  saw-mill  upon  it,  with 
their  machinery  and  fixtures,  and  continued  to  carry  on  the 
business  of  the  firm  with  the  property  of  the  firm,  notwithstand- 
ing the  dissolution  of  the  copartnership  by  the  death  of  his  co- 
partner; contrf»cting  new  debts  on  account  of  the  firm,  but 
paying  none  of  the  old  ones,  and  that  these  were  at  the  time  of 
the  conveyance  hereafter  to  be  spoken  of,  as  well  as  at  the  death 
of  William  A.  Gardner,  outstanding  to  a  large  amount.  It 
further  alleges  that  the  planing,  grist,  and  saw  mill,  with  their 
fixtures  and  machineiy,  are  in  the  possession  of  the  respondent 
Champlin,  who  holds  the  plaintiff  out  of  the  same,  claiming  the 
same,  or  some  interest  in  the  same,  by  virtue  of  a  certain  deed 
of  the  date  of  the  eighth  of  June,  1855,  executed  by  Ben- 
jamin W.  Gardner,  the  surviving  partner  (named  in  the  bill  as 
a  defendant),  and  which  purports  to  convey  an  undivided  half 
of  that  property  to  Champlin  for  the  ** pretended"  consider- 
ation of  one  thousand  two  hundred  and  fifty  dollars;  and  that 
**  said  pretended  sale  was  made  by  the  said  defendants  with  the 
design  and  intent  that  said  Gtirdner  (the  surviving  partner) 
should  appropriate  said  sum  to  his  own  use,  and  carry  the  same 
away  with  him  as  hereinafter  mentioned,  and  said  deed  was  ex- 
ecuted at  ten  o'clock,  and  the  said  Gardner  left  the  state  imme- 
diately afterwards." 

The  bill  afterward  alleges  "  that  immediately  after  executing 
the  said  pretended  conveyance  to  the  said  Champlin  on  the  eighth 
day  of  June,  1855,  the  said  Benjamin  W.  Gardner  abandoned  the 
concerns  of  said  copartnership,  absconded  from  said  East  Green- 
wich, conveyed  or  accompanied  by  said  Champlin  out  of  town,  car- 
rying with  him  a  large  amount  of  money,  including  said  one  thou- 
sand two  hundred  and  fifty  dollars,  the  pretended  consideration 
of  said  conveyance,  and  all  the  proceeds  of  the  effects  of  said  co- 
partnership," etc.  Again,  after  setting  forth  the  equitable  lien 
of  copartnership  creditors  upon  the  property  of  a  firm  in  the 
hands  of  the  surviving  partner,  and  the  trust  for  them  with  which 
such  property  in  his  hands  is  clothed,  and  the  consequent  equi- 
table duty  of  Benjamin  W.  Gardner,  as  surviving  partner,  in  the 
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administration  of  the  assets  of  the  firm,  and  that  the  property 
and  effects  so  pretendedly  conveyed  to  Champlin  are  in  his 
hands  chargeable  with  the  same  trusts  as  in  the  hands  of  the 
surviving  partner,  Benjamin  W.  Gardner — all  of  which,  it  will  be 
noticed,  are  mere  conclusions  of  law,  properly  drawn  from  the 
facts  above  recited  as  alleged  in  the  bill — the  bill  goes  on  to 
charge  the  defendant  Champlin,  at  the  time  of  his  pretended 
l^urchase,  not  only  **  with  full  notice  "  of  the  trusts  under  which 
Gardner,  who  executed  the  deed  to  him,  held  the  copartnership 
property,  as  matters  of  law  he  was  bound  to  take  notice  of,  but 
**  that  he  (Qtirdner)  did  not  intend  to  apply  the  proceeds  of  said 
pretended  sale  to  the  payment  of  the  debts  of  said  copartner- 
ship, but  to  his  own  use,  and  to  abscond  with  the  same."  It  is 
true  that  the  bill  then  immediately  goes  on  to  charge  Champlin 
with  notice  of  the  existence  and  carrying  on  of  the  copart- 
nership, of  the  death  of  William  A.  Gkirdner,  of  the  alleged 
fact  that  Benjamin  W.  Gardner,  as  surviving  partner,  continued 
to  carry  on  the  business  of  the  firm,  of  the  fact  that  the  property 
pretended  to  be  conveyed  to  him  was  copartnership  property, 
and  that  the  firm  owed  a  large  amount  of  debts  at  the  time  of 
the  death  of  William  A.  Gardner,  and  continued  to  do  so  till 
and  at  the  time  of  the  conveyance;  but  these  last  allegations  are 
connected  with  the  previous  ones  by  the  form  of  the  expression , 
^vhich  is  **  and  at  the  time  of  the  said  pretended  conveyance  to 
him,  as  before  shown." 

The  bill  then  goes  on  to  aver  that  Gardner  had  no  right  to 
make  and  execute  the  said  pretended  deed  ''of  said  undivided 
half  of  said  real  and  personal  estate,  and  of  other  personal  estate 
in  the  manner  above  shown,  and  the  same  ought  in  equity  and 
good  conscience  to  be  declared  null  and  void,  and  set  aside 
accordingly,  and  the  said  property  and  effects  described  therein 
ought  to  be  applied,  when  sold,  to  the  payment  of  said  copart- 
nership debts." 

The  concluding  averment  of  the  stating  part  of  the  bill,  as  it 
was  originally  filed,  is,  "  that  said  pretended  deed,"  executed 
etc.,  ''  is  a  fraudulent  conveyance  as  against  said  copartnership 
creditors,  and  as  such  ought  to  be  set  aside  accordingly;"  and 
then,  to  show  in  what  sense  it  is  intended  that  it  was  fraudulent, 
is  introduced  immediately  thereafter,  by  amendment,  the  fol- 
lowing statement:  "And  your  orator  further  shows  that  the  said 
Benjamin  W.  Gardner,  before  he  left  East  Greenwich,  in  June 
last,  left  with  said  Samuel  A.  Champlin  a  power  of  attorney  em- 
powering said  Champlin  to  defend  all  suits  and  attend  to  other 
matters  for  him," 
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The  second,  third,  fourth,  and  fifth  interrogatories  of  the  bill 
are  directed  to  the  discovery  from  Champlin  of  his  knowledge 
of  Gai'dner's  intent  to  abscond  with  the  purchase  money,  and  of 
his  alleged  aid  in  getting  him  off,  and  of  the  amount  of  money 
he  carried  off;  and  an  interrogatory,  filed  at  the  same  time  with 
the  amendment  as  to  the  alleged  power  of  attorney  left  by  the 
latter  with  the  former,  is  pointed  to  the  purpose  of  discovering 
the  existence  of  such  a  power,  and  of  compelling  its  production. 
The  prayer  of  the  bill  is  that  a  decree  may  be  passed  declaring 
the  deed  of  June  8,  1855,  **  to  be  null  and  void,  and  ordering 
the  same  to  be  surrendered  to  be  canceled,  and  the  property 
and  effects  purporting  to  be  conveyed  thereby  to  be  wholly  ex- 
onerated and  discharged  therefrom,  and  sold,  and  the  proceeds 
applied,  or  that  the  said  sum  of  one  thousand  two  hundred  and 
fifty  dollars  may  be  paid  by  the  said  defendants  and  applied, 
to  the  payment  of  the  debts  of  said  copartnership,"  and  for  an  in- 
junction restraining  Champlin  from  disposing  of  the  same,  and 
for  general  relief. 

We  have  been  thus  special  in  our  analysis  of  this  bill,  for  the 
purpose  of  showing  that  it  is  not,  as  contended  by  the  counsel 
for  the  complainant,  a  bill  framed  with  a  double  aspect— charg- 
ing either  an  actual  or  a  constructive  fraud — or  which  leaves 
any  pretense  from  its  allegations,  if  that  would  make  any  differ- 
ence, of  its  being  treated  by  us  in  that  way.  On  the  contrary, 
in  all  ita  parts,  from  the  first  of  the  stating  part  to  the  prayer, 
inclusive,  with  perfect  unity  of  design,  this  bill  charges  the  re- 
spondent Champlin  with  the  gross  fraud  of  conniving  with  the 
absconding  partner  to  cheat  the  creditors  of  the  late  firm  of 
Gardner  &  Brother,  by  taking  a  conveyance  of  partnership  prop- 
erty from  him  when  he  was  upon  the  point  of  absconding,  and 
with  full  knowledge  of  his  design  to  carry  off  for  such  a  pur- 
pose the  proceeds  of  the  sale;  and  in  furtherance  of  this  design, 
that  he  both  made  the  purchase  and  assisted  him  to  get  away, 
retaining  a  power  of  attorney  to  enable  him  to  defend  both,  as 
well  as  he  might,  against  the  consequences. 

Now,  the  answer  specifically  denies  every  fact  and  intent 
stated  as  constituting  this  actual  fraud;  and  except  tiie  fact 
that  G^dner  did  abscond  with  the  purchase  money  on  the 
night  of,  or  during  the  morning  after,  the  deed  in  question  was 
executed,  and  that  there  seems  to  have  been  some  parade  before 
the  justice  of  the  peace  who  witnessed  and  acknowledged  the 
execution  of  the  deed  by  the  grantor  of  paying  the  consider- 
ation money  in  his  presence,  and  of  having  him  to  count  the 


518  TiLLINGIIAST  V.  ChAMPLIN.  [R  L 

same,  there  is  no  proof,  although  some  was  attempted  to  be 
made,  which  affects  the  respondent  with  actual  participation  in 
the  fraudulent  scheme  of  Gardner.  We  do  not  think  that  the 
mere  circumstances  which  we  have  stated  are  sufficient  to  over- 
come, in  a  court  of  cbanceiy,  the  technical  force  of  the  sworn 
answer;  and  it  being  proved  to  our  satisfaction  that  the  respond- 
ent had  previously,  at  auction  sale,  purchased  of  the  administra- 
tor of  the  deceased  partner  and  the  surviving  partner  jointly,  and 
paid  for,  the  movable  property  connected  with  the  planing-mill, 
etc. ,  thereby  showing  an  open  design  of  becoming  the  purchaser, 
ii  he  could,  of  these  works;  and  it  being  also  shown  by  proof 
that  from  the  nature  of  his  business  he  was  likely  to  become, 
and  from  his  means  in  hand  he  was  able  to  become,  the  pur- 
chaser, and  to  pay  for  such  a  property,  we  have  all  come  to  the 
conclusion  that  we  cannot  find  the  intent  and  participation 
charged  to  be  proved,  and  that  we  cannot  therefore  give  relief 
upon  the  grounds  stated  in  the  bill. 

The  question  which  then  arises  is,  whether,  dropping  this 
charge,  which  veins  and  intermingles  with  the  whole  frame  and 
texture  of  the  bill,  and  rejecting  it  as  surplusage,  we  shall  be 
justified,  by  the  rules  of  the  jurisprudence  which  we  here  admin- 
ister, if  on  the  allegations  of  the  bill  we  can  find  some  inferior 
gi'ound  of  relief  than  the  actual  fraud  charged  of  giving  relief  on 
that  ground  under  this  bill.  It  is  said  by  the  counsel  for  the  com- 
plainant that  we  may  and  ought,  and  he  seems  to  argue  as  if, 
refusing  to  do  so,  we  should  be  guilty  of  sacrificing  the  inherent 
justice  of  the  case  to  a  mere  rule  of  chancery  pleading  and 
practice.  Now,  grant  that  this  be  so,  what  right  have  we  to  dis- 
pense with  rules  established  by  wisdom  for  our  guidance  in  the 
exercise  of  a  jurisdiction  which,  considering  the  fallibility  of 
human  judgment,  necessarily  leave  us  quite  latitude  of  discre- 
tion enough  ?  Whilst,  on  the  one  hand,  we  know  iio  system  of 
jurisprudence  more  beneficial  in  its  administration  than  that  of 
the  English  chancery,  governed,  as  it  is,  by  fixed  and  certain 
rules  and  principles,  and  flexible  only  to  circumstances  in  the 
modes  of  relief  of  which  its  forms  render  it  capable,  we  know  of 
none,  considering  its  power  of  specific  action,  which  would  be- 
come so  oppressive,  if,  flexible  in  principles  and  rules  as  well  as 
in  its  modes  of  relief,  it  were  so  altered  as  to  make  the  chancel- 
lor the  tyrant,  instead  of  the  judge  of  the  causes  before  him. 

Whilst  the  door  of  the  court  has  always  been  left  wide  open 
to  relieve  those  who  suffer  from  acts  or  practices  of  fraud — a 
great  head  of  its  jurisdiction — it  has  always  been  most  careful 
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to  require  of  those  who  apply  to  it  on  this  ground  to  scrutinize 
their  causes  of  complaint  before  they  enter  it,  and  to  allege  and 
thus  give  notice,  on  the  one  hand,  of  that  which  they  intend  to 
prove,  and  to  prove,  on  the  other,  that  which  they  have  alleged 
as  the  ground  of  the  relief  applied  for.  In  Montesquieu  v.  San- 
dys, 18  Ves.  302,  309,  312,  314,  which  was  a  bill  brought  by  a 
client  against  an  attorney  to  set  aside  a  purchase  made  by  the 
latter  of  the  former's  interest  in  an  advowson,  which  had,  by 
accident,  turned  out  very  advantageous  to  the  purchaser,  Lord 
Eldon  had  occasion  to  state  and  apply  the  first  branch  of  this 
rule. 

The  case  stated  in  the  bill  was,  that  the  attorney,  in  the  course 
of  his  employment,  had  gained  a  knowledge  of  the  value  of  the 
right  sold,  which  his  client  had  not,  and  misrepresented  the 
value  to  him,  and  that  the  client,  ignorantly  confiding  in  the  rep- 
resentation, made  an  unreasonably  low,  as  it  turned  out  to  be, 
proposal  to  sell,  which  the  latter  had  availed  himself  of  propos- 
ing to  deduct  the  price  from  his  solicitor's  bill  for  services  which 
had  not  then  been  delivered.  It  apjjeared  from  the  answer  and 
proofs  that  the  attorney,  though  employed  by  the  plaintiff  in 
some  other  matters,  had  gained  no  such  knowledge  as  charged, 
and  had  made  no  such  misrepresentation  of  value;  and  that  the 
bargain  had  been  made  by  both  in  equal  ignorance;  but  that  the 
purchase  money  was  paid  by  deductions  from  the  bill  of  the 
attorney  not  then  delivered,  which,  at  the  time  of  the  bargain,  was 
not  equal  to  it,  though  the  bill  became  large  enough  some  three 
years  afterwards,  so  as  upon  final  settlement  then  to  absorb  the 
purchase  money,  and  leave  a  balance  paid  by  the  client  in  money. 
At  the  time  of  the  execution  of  the  conveyance  no  money  was 
paid,  but  a  receipt  for  the  amount  of  the  purchase  money  was 
given  by  the  client  to  the  attorney,  as  if  it  had  been  actually 
paid  by  the  latter;  when  in  truth  it  was  only  understood  at  the 
time  that  it  was  to  be  deducted  from  the  bill  of  the  attorney, 
not  then  equal  to  it,  when  that  bill  should  be  delivered  and  set- 
tled. Lord  Eldon  thought  that  if  these  last  facts,  or  the  case 
made  by  them,  had  been  stated  in  the  bill,  relief  might  have 
been  granted,  upon  the  principles  established  in  equity,  with 
regard  to  dealings  between  attorney  and  client;  but  that  the 
cuse  stated  not  having  been  proved,  **  though,"  to  use  his  own 
words,  *'  the  transaction  as  to  the  receipt  was  very  incorrect,  it 
would  be  far  too  much  to  give  relief  upon  those  circumstances 
which  are  not  made  a  ground  of  complaint  upon  the  record." 
He  dismissed  the  bill,  however,  without  costs. 
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80  strict  is  this  rale,  as  a  general  rule  in  chancery  practice,  that 
nothing  can  be  proved  which  is  not  stated  by  the  bill,  unless  it  is 
put  in  issue  by  the  answer,  that  in  Potoys  v.  Mansfield^  6  Sim.  665, 
9  Eng.  Cond.  Ch.  565, 566,  the  yice-chanoellor  ruled  that  in  such 
a  case  evidence  could  not  be  read  to  prove  the  fact  even  on  be- 
half of  an  infant.  This  branch  of  the  rule  of  equity  pleading^ 
and  practice  referred  to,  that  is,  that  branch  applicable  to 
pleadings  wanting  in  allegations  sufficient  to  give  notice  of  and 
afford  a  basis  for  the  proof  upon  which  relief  may  be  given  or 
the  defense  may  stand,  is  alike  applicable  to  all  other  cases  as 
well  as  to  cases  of  fraud.  The  other  branch  of  it  is,  however, 
specially  applicable  to  alleged  cases  of  fraud,  in  the  sense  of 
actual  deceit  or  covin.  It  is  thus  laid  down  by  Lord  Truro, 
in  Price  v.  Berrington,  7  Eng.  L.  &  Eq.  260,  as  *'  an  estab- 
lished doctrine  of  the  court."  "  When  the  bill  sets  up  a  case  of 
actual  fraud,  and  makes  that  the  ground  of  the  prayer  for  relief, 
the  plaintiff  is  not  entitled  to  a  decree  by  establishing  some  one 
or  more  of  the  facts  quite  independent  of  fraud,  but  which  might 
of  themselves  create  a  case  under  a  totally  distinct  head  of 
equity  from  that  which  would  be  applicable  to  the  case  of 
fraud  originally  stated."  The  rule  is  spoken  of  by  his  lord- 
ship as  one  repeatedly  recognized,  especially  by  Lord  Cottenham, 
and  as  then  (1851)  lately  acted  upon  in  the  case  of  Gibson  v. 
D'Este,  in  the  house  of  lords — a  case,  by  the  way,  with  which  his 
lordship  must  have  been  quite  familiar,  as  the  bill  filed  in  it 
charged  fraud  in  the  sale  of  a  piece  of  land  upon  the  lady  who 
subsequently  became  his  wife,  and  is  reported  under  the  name 
of  WUde  V.  Gibson,  in  1  CI.  &  Fin.,  N.  S.,  620.  This  rule,  it 
will  be  noticed,  does  not  suppose  the  bill  to  be  defective  in  alle- 
gations to  be  met  by  proof  establishing  another  ground  of  relief 
than  that  of  actual  fraud,  but  to  be  full  in  that  respect;  the  dif- 
ficulty being  that  these  allegations  are  pointed  with  the  others 
to  such  fraud,  as  the  distinct  ground  of  the  relief  which  the  bill 
invokes.  Nor  is  the  rule,  as  was  remarked  by  counsel  in  Price  v. 
Berrington,  7  Eng.  L.  &  Eq.  255,  **  founded  on  any  martinet  prin- 
ciple of  pleading."  On  the  contrary.  Lord  Cottenham,  speaking 
of  it  in  GlascoU  v.  Lang,  2  Phill.  310,  *'  as  a  rule  generally  acted 
upon," propounds  it  also  "as  founded  in  justice,"  "because," 
he  continues,  "  the  door  of  this  court  being  always  open  to  alle- 
gations of  fraud,  it  would  be  unjust,  and  much  to  be  deprecated, 
to  afford  any  encouragement  to  such  allegations  by  allowing  a 
party  to  try  the  experiment  of  obtaining  relief  on  that  ground, 
and  if  it  failed,  to  fall  back  upon  his  bill  for  some  inferior  kind 
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of  relief."  This  we  deem  to  be  sound  morality,  and  fit  to  be 
obeerved  by  those  who  sit  in  the  gateway  of  the  court  of  chan- 
cery to  administer  the  high-toned  justice  of  that  court. 

Now  this  rule,  and  upon  the  very  ground  given  for  it  by  Lord 
Gottenham,  was  adopted  and  applied  by  this  court  in  the  case 
of  Mount  Verrum  Bank  v.  Stone,  2  R.  I.  129,  132,  133,  decided 
at  the  March  term  for  this  county,  1852;  but  is  supposed  by  the 
counsel  for  the  plaintiff  in  this  case  to  have  been  dispensed 
with  by  the  court  in  the  case  of  Maderson  y.  Finnigan,  Id.  316, 
818,  319,  decided  at  the  September  term  of  the  court  for  this 
county  in  that  very  year.  It  is  to  be  regretted  that  the  grounds 
of  the  decision  of  the  court  in  the  last-mentioned  case,  of  which  we 
have  only  the  reporter's  statement,  were  not  more  fully  and  dis- 
tinctly given;  because,  as  given  in  the  report,  they  do  seem  to 
imply  the  strange  power  in  the  court  of  dispensing  with  an  estab- 
lished rule  of  justice,  just  recognized  by  uiem,  upon  some  loose 
notion  of  hardship,  although  the  application  of  the  rule  be  in- 
voked by  the  very  party  for  whose  protection  it  was  in  part,  at 
least,  established.  It  is  true  that  in  Glascott  v.  Lang,  supra, 
which  was  a  bill  for  the  cancellation  of  a  bottomry  bond,  on 
the  ground  of  fraud — the  bond  being  then  in  suit  in  the  court 
of  admiralfy — Lord  Cottenham  did,  as  the  amount  was  small, 
to  save  expensive  litigation,  propose  to  the  parties,  notwith- 
standing the  objection  to  relief  above  stated,  that  they  should 
allow  the  bill  to  proceed  and  have  the  whole  matter  adjudicated 
under  it.  The  defendants  were  ready  to  agree  to  this,  because,  as 
stated  by  their  counsel,  "as  the  amount  of  the  bond  was  in 
court,  the  effect  of  dismissing  the  bill  at  once  would  necessarily 
be  to  restore  the  fund  to  the  plaintiffs  and  leave  his  clients  with- 
out any  security  for  payment,  even  if  they  should  succeed  in 
the  court  of  admiralty;  the  ship  having  been  sold  and  the  pro- 
ceeds received  long  ago  by  the  plaintiffs."  The  plaintiff,  how- 
ever, refused  by  his  counsel  to  assent  to  the  inquiry  through  a 
master  under  the  bill,  as  proposed  by  tlTe  chancellor,  and  pre- 
ferred that  the  bill  should  be  dismissed;  notwithstanding 
which,  the  chancellor  retained  the  bill  at  the  request  of  the  de- 
fendants, and  ordered  the  proposed  inquiry  to  be  made.  The 
mode  in  which  Lord  Cottenham  dealt  in  this  case  with  the  bill 
before  him  is  not,  as  has  been  argued  before  us,  any  au- 
thority for  our  retaining  this  bill,  if  faulty  in  the  same  way, 
at  the  instance  of  the  plaintiff,  whose  bill  it  is,  against  the  ob- 
jection of  the  defendant.  On  the  contrary,  he  put  the  bill  at 
the  disposition  of  the  defendants,  to  have  it  dismissed  upon  the 
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grotmd  stated,  if  they  required  it,  or  to  have  it  i^tained  fmd  their 
rights  ascertained  under  it,  if  they  deemed  that  their  interesto 
"would  be  better  subserved  by  such  a  course. 

Upon  examining,  too,  the  very  imperfect  report  of  the  facts  in 
the  case  of  Mastenson  v.  Finnigariy  2  R.  I.  316,  the  decision  of  the 
court  will  be  found  to  require  no  such  assumption  of  dispensing 
power  as  the  report  makes  the  court  claim  as  the  ground  of 
their  judgment.  The  bill  in  that  case,  as  the  subject  of  Uie 
relief  prayed  by  it,  embraced  two  adjoining  parcels  of  land,  of 
the  larger  of  which  partition  had  been  made  by  a  sealed  agree- 
ment, which  the  bill  sought  to  set  aside,  on  the  ground  that  the 
plaintiff  was  induced  to  execute  it  by  the  false  and  fraudulent 
representations  of  the  plaintiff  that  the  instrument  in  question 
provided  for  a  ftdl  and  perfect  partition  of  the  entire  premises, 
including  the  smaller  lot  adjoining;  and  the  bill  prayed  that  a 
new  partition  of  the  whole  might  be  made.  The  answer  denied 
the  fraud  charged,  and  stated,  by  way  of  defense,  that  the  in- 
strument did  include,  and  was  intended  to  include,  the  smaller 
lot  in  the  partition  made  by  it;  and  that  it  was  designed  that 
the  plaintiff  should  have  one  half  the  premises  conveyed  by  it 
to  her.  There  was  no  proof  of  the  fraud  charged  in  the  bill,  or 
that  it  was  not  designed  that  the  one  half  of  the  smaller  lot  should 
have  been  included  in  the  instrument  of  partition,  except  that 
as  construed  by  the  court  it  did  not  include  it.  In  this  state  of 
things,  the  court  refused  to  relieve  against  the  agreement  of 
partition  executed  by  the  plaintiff  of  the  larger  lot,  but  retained 
the  bill  for  the  purpose  of  making  partition  of  the  smaller  lot, 
not  included  in  the  agreement;  giving  the  defendant  costs  up 
to  the  time  of  the  decree  ordering  the  partition.  The  allega- 
tions of  the  bill,  in  other  words,  were  not  intended  to  apply, 
and  did  not  apply,  so  far  as  they  charged  fraud,  to  but  one  of 
the  lots  mentioned  in  it;  and  showed  a  case  for  partition  of  the 
other  as  an  inseparable  incident  of  a  joint  estate  at  law  and  in 
equity.  The  court  enforced  the  rule  adopted  in  the  case  of 
Mount  Vernon  Bank  v.  Stone,  Id.  129,  as  to  all  the  relief 
claimed  upon  the  ground  of  fraud;  but  as  to  that  claimed  in 
relation  to  the  other  subject  embraced  in  the  bill,  and  upon 
other  grounds  to  which  the  unproved  allegations  of  fraud  did 
not  and  could  not  apply,  granted  the  relief  asked  upon  payment 
of  costs  up  to  the  time  of  the  decree  for  it.  We  do  not  Uiink 
that  this  course  militates  at  all  with  the  rule  as  it  seems  to  have 
been  administered,  at  least  by  Lord  Cottenham.  In  Ferraby  v. 
Uohson,  2  Phill.  255,  S.  C,  22  Eng.  Ch.  256,  258,  259,  he'«x- 
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amines  the  bill,  which  was  a  bill  against  a  trustee  to  ascertain 
whether  it  did,  as  argued  by  the  counsel  for  the  plaintiff,  make 
a  case  of  mere  neglect  or  omission  of  duty  as  distinct  from  the 
charge  of  personal  corruption  contained  in  the  previous  port  of 
the  bill;  and  although  he  found  there  was  a  chcki^  in  it  that  token 
by  itself  would  bear  that  construction,  yet  that,  token  in  its  con- 
text, it  had  reference  exclusively  to  the  charge  of  personal  cor* 
ruption. 

In  Maslerson  v.  Finnigan,  2  B.  I.  316,  the  fraudulent  mis- 
representations charged  related  to,  and  the  relief  prayed  for  upon 
that  ground  applied  only  to,  one  of  the  two  lots  of  land  named  in 
the  bill;  and  of  the  other  lot,  of  which  partition  was  also  asked, 
it  was  asked  for  upon  the  general  right  of  one  tenant  in  common 
to  have  partition  of  the  joint  estate  as  against  another.  The 
very  nature  of  the  case  confined  the  allegations  of  fraud  to  the 
other  subject  of  the  bill;  and  where  this  is  so,  we  see  no  reason 
from  the  rule  of  doing  more  than  was  done — in  effect,  dismissing 
the  bill  with  costs  as  to  that  subject  to  which  the  unfounded  or 
unproved  allegations  of  fraud  exclusively  related,  and  retaining 
it  and  giving  relief  as  to  the  other  subject  of  the  bill.  The 
decision,  therefore,  instead  of  being  an  authority  against  the 
rule  and  principle  of  practice  we  are  considering,  is,  when  rightly 
viewed,  in  entire  conformity  to  that  rule,  and  an  authority  for 
it.  Since  the  first  judicial  application  of  this  principle  in  this 
state,  it  has  been  applied  by  the  learned  judge  of  the  first  cir« 
cnit  court  of  the  United  States  in  Fisher  v.  Boody,  1  Curt.  206, 
211-223;  by  the  supreme  court  of  the  United  States  in  Eyre  v. 
FoUer,  15  How.  42,  66;  and  again  by  the  house  of  lords  on 
appeal,  their  decision  having  been  pronounced  by  Lord  St. 
Leonards,  then  lord  chancellor,  in  Curson  v.  Belworthy,  22  Eng. 
L.  &  Eq.  1,  5,  7,  11.  This  last  case  is  not  otherwise  remarkable 
than  that  the  plaintiff,  a  poor  uneducated  man  of  small  capacity, 
and  who  sued  in  forma  pauperis,  sought  to  set  aside  a  con- 
Teyance  of  a  cottage  and  small  piece  of  land,  mode  by  him  to 
a  creditor  at  a  considerable  under-value,  vnthout  the  advice  of 
an  attorney,  and  soon  after  it  had  come  to  him  by  the  death  of 
his  fath^.  Prior  to  his  coming  into  this  small  estate  the  plain- 
tiff had  executed  a  common  money  bond  to  the  defendant,  to 
secure  a  small  sum  of  money  in  which  he  was  indebted  to  him, 
and  the  point  of  the  charge  of  the  bill,  the  plaintiff  acting  in 
ignorance,  was  that  the  defendant  had,  by  false  representations 
to  the  plaintiff  and  others,  induced  the  plaintiff  as  well  as  others 
to  believe  that  he  had  by  the  money  bond  entered  into  a  contract 
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to  sell  the  estate  ^hen  a  mere  expectancy,  at  a  price  only  ad- 
equate to  the  value  of  an  interest  of  that  kind  from  ^hich  he 
could  not  escape  when  he  came  into  the  full  possession  of  the 
property.  The  bill  set  forth  other  circumstances,  with  a  view 
to  show  that  the  purchase  had  been  obtained  by  misrepresenta- 
tion and  fraud.  The  proof  of  fraud  failing,  Lord  St.  Leonards 
said  that  if  the  case  had  been  originally  brought  forward  as  a 
case  of  a  contract  improvidently  entered  into,  and  hastily  carried 
into  execution,  it  might  have  had  a  difElerent  result;  yet  as  it 
had  beeu  stated,  and  attempted  to  be  proved,  as  a  case  of  abso- 
lute fraud,  and  the  appellant  had  failed  to  make  out  the  all^^- 
tions  of  fraud  in  his  bill,  though  the  case  was  certainly  one  of 
hardship,  he  must  advise  the  house  to  dismiss  the  appeal. 

In  almost  all  these  cases  it  will  be  found  that  the  objection  to 
relief  was  not  that  the  bill  did  not  contain  allegations  sufficient 
to  afford  a  basis  for  the  inferior  or  secondary  relief  upon  which 
the  plaintiff  wished  to  fall  back,  but  that  having  mingled  witli 
those  allegations  imputations  of  personal  corruption  or  actoal 
fraud,  he  had  pointed  his  bill  only  to  relief  upon  this  higher 
ground^  and  must  therefore  succeed  upon  that  ground  or  not  at 
all.  We  do  not  apprehend  that  it  is  the  mere  use  of  the  word 
* '  fraudulent,"  or  the  omitting  to  use  it,  which  will  decide  whether 
the  bill  points  or  not  in  such  a  direction.  The  word  may  be 
used  in  such  a  context  as  to  indicate  that  no  more  is  intended 
by  it  than  such  constructive  fraud  as  courts  of  equity  raise  upon 
certain  facts,  or  imply  from  contracts  between  parties  in  certain 
relations,  and  which,  from  a  policy  based  upon  a  wide  and  vari- 
ous experience,  such  courts  deal  with  as  fraudulent  in  law  in 
order  to  ward  off  the  danger  even  of  the  perpetration  of  actual 
fraud.  The  word  ''fraudulent"  may  not  be  used,  and  yet  the 
facts  alleged  may,  especially  when  coupled  with  the  species  of 
relief  that  is  sought,  indisputably  show  that  the  ground  upon 
which  relief  is  sought  is  the  actual  fraud  or  personal  corruption 
of  the  defendant  in  the  transaction  impeached  in  the  bill. 
Based,  as  we  have  seen,  upon  a  principle,  the  rule  in  question 
deals  not  with  mere  words  or  forms  of  expression.  In  equity 
pleading  there  is  great  latitude  in  the  use  of  these,  unknown  to 
the  old-formed  actions  of  the  common  law,  or  even  to  those  ac- 
tions of  the  case  which  have  grown  out  of  the  equity  of  the  stat- 
ute of  2  Westminster.  There  is  more  difficulty,  therefore,  in  de- 
tecting the  true  ground  or  grounds  upon  which  relief  is  sought 
in  courts  of  equity  than  in  the  courts  of  law;  but  when  detected, 
the  result  in  the  former  is  precisely  the  same  as  in  the  latter,  as 
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to  charges  of  deceit  or  fraud.  In  either  forum,  if  they  are  the 
ground  of  the  action,  they  nmst  be  proved;  or  however  good 
may  be  the  case  of  the  plaintiff  if  brought  forward  in  another 
way,  he  must  fail  in  the  way  in  which  he  has  chosen  to  put  it. 
We  have  discussed  this  question  more  at  large  in  this  case  than 
its  difficulty  would  seem  to  require,  because  of  the  supposed 
contradiction  with  regard  to  it  of  the  two  cases  before  referred 
to  as  decided  by  this  court,  and  beqause  of  its  frequent  occur- 
rence here— twice  in  cases  argued  before  us  during  this  very  fall 
circuit. 

We  have  already  commented  upon  the  frame  of  this  bill,  and 
have  come  to  the  conclusion,  considering,  in  addition  to  what 
we  have  already  said  of  it,  that  the  special  relief  prayed  is 
that  the  deed  impeached  may,  in  effect,  be  declared  "  to  be  null 
and  void,"  and  *'  be  surrendered  to  be  canceled,  and  the  prop- 
erty and  effects  purporting  to  be  conveyed  thereby  be  wholly 
exonerated  and  discharged  therefrom  and  sold,"  etc.,  relief 
proper  in  this  court  only  in  case  of  actual  fraud,  that  it  does 
distinctly  put  forward  as  the  sole  ground  of  relief  a  gross  case 
of  actual  designed  fraud  on  the  part  of  the  respondent  Champ- 
lin, in  the  taking  of  the  deed,  which  the  proof,  though  at- 
tempted to  be  made,  has  failed  to  establish.  Under  such  cir- 
cumstances, the  course  established  for  us  by  our  own  decisions, 
and  by  decisions  of  the  highest  authority  elsewhere,  is  that 
this  bill  must  be  dismissed  with  costs;  but  as  the  bill  has  been 
filed  by  an  officer  of  this  court  under  legal  advice,  in  pursuing 
the  interests  of  a  numerous  body  of  creditors,  who,  together 
with  himself,  are  in  no  fault  in  this  matter,  it  must  be  dismissed 
without  prejudice  to  any  proper  application  made  by  him  in 
their  behalf,  and  the  costs  will  be  allowed  to  the  plaintiff  out  of 
any  funds  which  have  come,  or  may  come,  into  his  hands  as 
receiver. 

As  the  matter  of  this  bill  may  come  before  us  in  another  form, 
and  the  other  questions  involved  in  it  have  been  very  fully  and 
elaborately  argued  on  either  side,  it  may  be  as  well  for  us 
now  to  express  our  opinion  with  regard  to  them  for  the 
future  direction  of  the  parties,  and  with  the  hope  that  it 
may  put  an  end  to  further  litigation.  These  questions  are: 
1.  Was  the  lot  of  land,  with  the  planing-mill,  saw-mill,  and 
grist-mill  upon  it,  with  their  fixtures  and  machinery,  in  equity, 
the  property  of  the  late  firm  of  Grardner  &  Brother  ?  or  was  it 
the  joint  property  of  the  two  members  of  that  firm,  held  by 
them,  and  therefore  they  to  be  treated  by  us  in  respect  to  it,  as 
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tenants  in  common?  and  2.  If  partnership  properly,  has  the 
respondent  acquired  a  title  to  an  undivided  half  of  it  by  virtue 
of  the  deed  from  Benjamin  W.  Gardner,  the  surviving  partner, 
under  such  circumstances  as  exonerate  it  from  the  trust  with 
which  it  was  clothed  in  favor  of  the  creditors  of  the  firm 
whilst  in  the  hands  of  his  grantor,  or  under  such  a»  keep  it 
subject  to  that  trust  in  his  hands. 

With  regard  to  the  first  of  these  questions,  which  is  prin- 
cipally a  question  of  fact,  we  entertain  no  doubt  upon  the 
proofs  submitted  to  us.  As  no  articles  of  copartnership  have 
been  produced,  the  precise  day  or  month,  even,  in  which  the 
copartnership  of  Gardner  &  Brother  was  formed  does  not  ap- 
pear; but  that  such  a  partnership  existed  some  time  prior  to 
the  death  and  up  to  the  death  of  William  A.  Gardner  is  ad- 
mitted; and  that  this  copartnership  was  in  fact  formed  some 
time  prior  to  the  nineteenth  day  of  December,  1851,  and  in 
the  fall  of  that  year,  is  abundantly  proved  by  the  course  of 
dealing  of  William  A.  and  Benjamin  W.  Gardner,  as  copartners, 
sworn  to  by  the  three  Hunts,  Wall,  Salisbury,  and  Pearce,  wit- 
nesses whose  depositions  were  taken  and  read  on  behalf  of  the 
complainant.  It  appears  from  this  testimony  that  as  early,  at 
least,  as  September,  and  certainly  in  the  month  of  November  of 
that  year,  the  Gardners  not  only  openly  declared  themselves  to 
be  copartners,  but  as  such  acted  and  contracted,  and  obtained 
credit  both  for  work  and  materials  in  their  joint  business  of  house- 
Wrights.  In  the  month  of  December  of  that  year  they  bought 
the  lot  of  land  upon  which  their  planing-mill,  etc.,  was  subse- 
quently built  at  auction  sale,  of  the  town  of  East  Greenwich;  the 
respondent  Champlin  bidding  ofF  the  same  in  the  name  of  Wil- 
liam A.  Gardner — the  deed  of  the  lot  being  given  by  the  town 
treasurer  of  the  town,  at  the  request  of  William  A.,  to  his 
brother  Benjamin  W.,  and  himself,  as  tenants  in  common,  in 
fee — and  William  A.  Gardner  paying  to  the  town  treasurer,  as 
the  letter  swears,  the  consideration  (four  hundred  and  ten  dol- 
lars) of  the  deed.  According  to  the  same  witness,  the  two  Gard- 
ners immediately  built  a  shop  upon  the  lot  purchased  by  them, 
in  which  they  worked  together;  and  in  the  spring  of  1852  built 
upon  it  the  planing-mill,  etc. ,  in  question.  It  appears,  too,  from 
the  testimony  of  the  witnesses  Wall  and  Salisbury,  that  the 
brick  and  lumber,  with  the  exception  of  some  beams  obtained 
from  Providence,  were  purchased  in  the  name  and  on  the  credit 
of  the  company  from  the  firm  of  Pearce,  Salisbury  &  Co. ,  as  well 
as  that  the  machinery  for  the  first  mill  was  purchased  in  Albany 
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by  that  firm  for  the  firm  of  Gardner  &  Brother,  charged  to  the 
latter  firm,  and  paid  for,  in  whole  or  part,  by  them.  It  is  also 
proved  that  the  two  Gardners  worked  together  on  the  building^s 
in  question,  conti-acted  for  other  work  and  materials  for  the 
same  in  the  name  of  their  firm,  and  that  from  the  time  of  their 
completion  up  to  the  time  of  the  death  of  William  A.  Gardner 
the  works  placed  upon  the  lot  were  operated  and  used  exclu- 
sively in  the  copartnership  business.  It  appears,  too,  that  when 
obtaining  credit,  and  for  the  purpose  of  obtaining  credit  for  the 
main  materials,  brick  and  lumber,  out  of  which  the  works  in 
question  were  built,  they  stated,  upon  inquiry,  their  means  as 
copartners  to  the  furnishers,  and  that  the  materials  were 
obtained  upon  the  joint  means  and  the  credit  of  both.  It  does 
not  distinctly  appear,  since  no  company  books  have  been  pro- 
duced, that  the  consideration  money  for  the  lot  (four  hundred 
and  ten  dollars)  was  carried  into  the  copartnership  accounts; 
but  it  does  appear  that  it  was  in  fact  paid  to  the  town  treasure*' 
of  East  Greenwich  by  William  A.  Gardner,  the  deceased  part  • 
ner,  and  not  by  Benjamin  W.,  the  surviving  partner;  and  in 
such  a  state  of  the  proof,  it  is,  at  least,  not  disadvantageous  to  the 
latter  to  infer  that  it  was  a  part  of  the  one  thousand  five  hundred 
dollars  contributed  by  the  former  to  balance  the  money  brought 
from  California  by  the  latter,  from  which  the  three  thousand 
dollars  was  made  up,  which,  according  to  their  declarations, 
was  to  constitute  the  capital  of  the  concern  to  start  them  in  their 
copartnership  undertakings.  There  being  nothing,  in  our  view, 
of  any  weight  produced  on  theother  side  to  check  this  strong  and 
uniform  current  of  the  testimony,  it  Eot  being  made  to  appear,  in 
contradiction  or  in  addition,  as  it  might  be  if  such  were  the  fact, 
that  any  portion  of  the  cost  of  this  lot  or  of  these  buildings  and 
machinery  was  paid  by  Benjamin  W.  Gardner,  or  even  by  Wil- 
liam A.  Gardner,  out  of  their  separate  means,  the  conclusion  of 
fact,  to  our  minds,  is  irresistible,  that  this  lot  was  bought  and 
these  works  erected  by  the  firm  of  Gardner  &  Brother,  out  of 
the  capital  or  upon  the  credit  of  the  firm,  exclusively  for  the 
use  of  the  firm,  and  were  during  the  whole  time  of  its  existence, 
that  is  up  to  the  death  of  William  A.  Gardner,  used  exclusively 
in  the  business  of  the  firm;  and  hence  in  a  court  of  equity  that 
this  property,  notwithstanding  the  form  of  the  deed,  is  to  be 
viewed  and  treated  as  the  copartnership  property  of  the  firm  of 
Gardner  &  Brother. 

The  counsel  for  the  respondent  is  mistaken  in  supposing, 
under  such  a  state  of  facts  as  this,  that  the  fact  that  the  deed  of 
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tbis  lot  runs  to  the  individual  members  of  the  firm  of  Gardner 
&  Brother,  as  tenants  in  common,  without  describing  them  as 
copartners,  raises  a  presumption,  in  the  view  of  the  court  of 
equity,  that  the  property  thus  bought  and  used  is  intended  to 
be  kept  as  the  separate  property  of  the  respective  partners, 
which  stands  until  some  express  and  even  written  proof  is  given 
to  show  the  contrary  intention.  A  court  of  equity  does  not  ordi- 
narily, in  relation  to  such  a  subject,  base  its  presumptions  upon 
mere  forms,  but  rather  upon  facts  which  lead  to  the  substantial 
truth  and  justice  of  the  case.  The  well-settled  presumption  in 
equity  is  precisely  the  other  way.  As  said  by  Chancellor  Wal- 
worth in  Buchan  v.  Sumner,  2  Barb.  Ch.  198,  199  [47  Am.  Dec. 
305]:  '*  Where  real  estate  is  purchased  with  partnership  funds 
for  the  use  of  the  firm,  and  without  any  intention  of  with- 
drawing the  funds  from  the  firm  for  the  use  of  all  or  any  of 
the  members  thereof  as  individuals,  I  believe  it  has  never  been 
doubted  in  England  that  such  real  estate  was  in  equity  to  be 
considered  and  treated  as  the  property  of  the  members  of  the 
firm  collectively;  and  as  liable  to  all  the  equitable  rights  of  the 
partners  as  between  themselves.  And  for  this  purpose  the 
holders  of  the  legal  title  are  considered  in  equity  as  the  mere 
trustees  of  those  who  are  beneficially  interested  in  the  fund; 
not  only  during  the  existence  of  the  copartnership,  but  also 
upon  the  dissolutiou  thereof  by  the  death  of  some  of  the  co- 
partners or  otherwise."  And  see  the  cases  cited  by  him  and  to 
same  effect,  Eoxie  v.  Carr,  1  Sumn.  181,  per  Story,  J.  In  this 
last  case  Mr.  Justice  Story  says:  ''But  the  circumstance  that 
the  payment  has  been  made  out  of  the  partnership  funds,  espe- 
cially if  the  property  purchased  be  necessary  to  the  operations 
of  the  partnership  business,  and  be  actually  so  employed,  vdll 
afford  a  very  cogent  presumption  that  it  was  intended  to  be  held 
as  partnership  property;  and  in  the  absence  of  all  countervailing 
circumstances,  it  will  be  absolutely  decisive."  **  In  whosesoever 
hands  the  legal  title  may  be  placed,  whether  in  one  or  all  of  the 
copartners,  and  whether  the  deed  describes  them  as  copartners 
or  as  tenants  in  common,  if  the  property  be  purchased  with  the 
funds  and  for  the  use  of  the  firm,  the  decisive  presumption,  in 
the  absence  of  proof  to  the  contrary,  is  that  it  was  intended  to 
be  held  as  partnership  property:"  Hunt  v.  Benson,  2  Humph. 
459;  BucfKtn  v.  Sumner,  2  Barb.  Ch.  205  [47  Am.  Dec.  305]; 
Smith  V.  Tarlton,  Id.  336,  338;  Delmonico  v.  Guillaume,  2  Sandf. 
Ch.  366;  Dyer  v.  Clark,  5  Met.  578,  581  [39  Am.  Dec.  697];  S.  C, 
1  Am.  Lead.  Cas.  488,  and  cases  cited  in  note;  Howard  v.  PrieSL^ 
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5  Met.  685;  Bumside  v.  Merrick ,  4  Id.  541;  Collyer  on  Part., 
sec.  154,  ivhere  see  the  result  of  all  the  authoritiefi  stated. 

The  line  of  cases  cited  and  relied  on  by  the  counsel  for  the 
respondent  upon  this  subject  will  be  found  to  refer  to  the  ques- 
tion whether  real  estate  of  a  copartnership,  upon  the  death  of 
one  of  the  copartners,  and  after  the  debts  have  been  paid  and  the 
equities  adjusted  between  the  several  members  of  the  firm,  be- 
longs, in  equity,  to  the  executor  or  administrator  of  the  decedent 
as  a  part  of  his  personal  property;  or  whether  the  beneficial  in- 
terest, as  well  as  the  legal  title,  in  the  decedent's  share  of  such 
real  estate  descends  to  his  heirs  at  law.  Upon  this  question  of 
equitable  conversion  of  real  into  personal  estate,  as  between  the 
heir  and  personal  representative  of  a  deceased  partner.  Lord 
Eldon  overruled  the  latest  decision  of  Lord  Thurlow,  and  the 
decision  of  Sir  William  Grant,  and  held,  in  Devaynes  v.  De- 
vaynes,  Montague  on  Part.  App.  97,  in  favor  of  the  conversion, 
and  consequently  in  favor  of  the  title  of  the  executor  or  admin- 
istrator to  such  surplus.  His  ruling  upon  this  point  seems  to 
have  been  generally  followed  by  the  later  chancery  judges  in 
England;  although  two  or  three  recent  cases,  in  which  the  cir- 
cumstances were  special,  have  been  decided  in  favor  of  the  heir. 
The  American  cases,  on  the  other  hand,  generally  adopt  the 
conclusion  that  the  deceased  partner's  share  of  the  surplus  of 
the  real  estate  of  the  copartnership  which  remains  after  paying 
the  debts  of  the  copartnership,  and  adjusting  all  the  equitable 
claims  of  the  different  members  of  the  firm  as  between  them- 
selves, is,  as  between  the  heirs  at  law  and  personal  representa- 
tive of  the  deceased  partner,  to  be  considered  and  treated  as  real 
estate:  Dyer  v.  Clark,  5  Met.  578, 579  [39  Am.  Dec.  697];  S.  C, 
1  Am.  Lead.  Cas.,  Hare  &  Wallace's  Notes,  491,  492,  and  cases 
cited;  Howard  v.  Priest,  5  Met.  685,  586;  Bumside  v.  Merrick, 
4  Id.  541,  544.  The  whole  subject  is,  however,  so  luminously 
treated  by  Chancellor  Walworth,  in  Buckan  v.  Sumner,  2  Barb. 
Ch.  198  [47  Am.  Dec.  305],  and  onwards,  with  a  full  discussion 
of  the  cases,  English  and  American,  up  to  the  time  of  his  judg- 
ment, 1847,  that  nothing  need  be  added;  and  indeed,  the  ques- 
tion of  what  shall  become  of  any  surplus  of  such  property,  after 
the  equitable  trust  under  which  it  is  held  is  satisfied  out  of  it,  is 
so  foreign  to  the  case  before  us  that  we  should  not  have  men- 
tioned it  except  in  answer  to  the  cases  with  regard  to  it,  cited 
and  relied  upon  by  the  counsel  for  the  respondent. 

It  was  noticed,  too,  by  the  counsel  for  the  respondent,  that 
in  Dyer  v.  Cla  k,  Howard  v.  Priest,  supra,  and  Hoxie  v.  Carr, 

Am.  Dso.  Vol.  LXVn— M 


530  TiLUNGHAST  V.  Champlin.  [R  I. 

1  Samn.  181,  the  respective  deeds  under  which  the  partners  in 
those  cases  held  the  real  estates  there  in  question  described 
them  as  copartners,  as  if  that  were  the  ground  of  decision  in 
either  of  those  cases.  That  the  deed  did  describe  the  grantees 
as  copartners  is  true  of  the  case  of  Dyer  v.  Clark,  supra;  but  it 
is  true  only  of  one  of  the  two  parcels  of  land  in  question  in 
Priest  V.  Howard,  5  Met.  583,  which  were  conveyed  by  separate 
deeds;  the  land  and  store  in  Moon  street,  Boston,  being  con- 
veyed to  the  two  partners  as  tenants  in  common,  and  not  de- 
scribing them  as  copartners.  In  Bumside  v.  Merrick,  4  Id. 
537,  decided  at  the  same  time,  the  deed  does  not  seem  to  have 
described  the  grantees  as  copartners,  as  is  shown  by  the  mode 
in  which  the  court  state  the  question  on  page  541.  It  is  evi- 
dent, therefore,  that  the  absence  of  such  a  description  in  the 
deeds  was  not  deemed  controlling  in  either  of  those  decisions. 
In  Hoxie  v.  Carr,  supra.  Judge  Story  notices  that  one  of  the 
deeds  from  a  former  proprietor  to  the  copartners,  Reynolds  & 
Hoxie,  of  his  interest  in  the  thirty-seven  acres  of  land  thereby 
conveyed,  bounds  it  on  one  side  on  a  three-acre  lot,  stated  to 
belong  to  the  West  Greenwich  Manufacturing  Company,  and 
which  formed  part  of  the  premises  in  dispute,  and  that  the  deed 
from  Reynolds  to  Carr  spoke  of  the  whole  as  formerly  belong- 
ing to  the  same  company.  No  doubt  a  chancellor  would  seize 
hold  of  such  a  feature  in  a  case  before  him,  for  the  purpose  of 
strengthening  the  presumption  raised  by  the  substantial  fact 
that  the  estate  was  purchased  with  the  copartnership  funds,  for 
the  copartnership  use;  but  we  have  already  seen  that  Judge 
Story  put  the  latter  as  the  main  ground  of  presumption,  and 
not  the  former  fact;  liable  to  be  rebutted,  of  course,  by  any 
controlling  agreement  or  act  of  the  copartners.  This  feature, 
deemed  so  controlling,  exists  in  very  few  of  the  American  cases, 
and  in  none  of  the  English  cases  that  we  recollect.  In  Del- 
monico  v.  Guillaume,  2  Sandf.  Ch.  366,  the  deed  of  the  farm  ad- 
judged by  the  chancellor  to  be  copartnership  property,  was  origi- 
nally executed  to  John  Delmonico,  who  subsequently  executed 
to  Peter  Delmonico  a  deed  conveying  to  him  an  undivided  half. 
But  w^ithout  taking  more  time  in  commenting  on  particular 
cases,  all  of  which  have  of  course  their  peculiar  features  more 
or  less  marked,  and  more  or  less  controlling  the  judgment  of 
the  courts  before  which  they  were  heard,  it  is  clear  from  them 
that  the  trust  in  favor  of  the  firm  is  held  to  result  from  the 
fact  that  the  consideration  was  paid  by  it,  as  in  other  cases 
of  resulting  trusts;  and  the  implication  of  this  trust  is  held 
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to  be  confirmed  by  the  fact  that  the  property  was  bought 
for  the  use  of  the  firm  and  actually  used  in  its  business,  when 
no  agreement,  or  conduct  implying  such  an  agreement,  prior  or 
subsequent  to  or  at  the  time  of  the  purchase,  is  proved,  to  in- 
dicate an  intention  on  the  part  of  the  copartners  to  hold  the 
real  estate  thus  purchased  by  them  in  undivided  shares  as  their 
separate  property. 

The  other  question  involved  in  this  cause,  that  is,  whether 
the  title  to  the  property  in  question  acquired  by  the  respondent 
Champlin  is,  under  the  circimistances,  held  by  him  subject  to 
or  exonerated  from  the  trust  with  which  it  was  clothed  in  the 
hands  of  his  grantee,  remains  to  be  considered. 

Bt  yond  doubt,  a  bona  fide  purchaser  or  mortgagee  of  partner- 
ship lands,  who  obtains  the  legal  title  from  the  person  in  whom 
it  is  vested,  without  notice  of  the  equitable  rights  of  others  in 
the  property  as  a  part  of  the  funds  of  the  copartnership,  is  en- 
titled to  protection  in  courts  of  equity  as  well  as  in  courts  of  law: 
Per  Walworth,  chancellor,  Buchan  v.  Sumner ,  2  Barb.  Ch.  198 
[48  Am.  Dec.  305].  To  this  extent,  and  no  further,  go  the  decis- 
ions in  the  cases  of  McDermot  v.  Lawrence,  7  Serg.  &  R.  438  [10 
Am.  Dec.  468];  Forde  v.  Uerron,  4  Munf.  316;  Hale  v.  nenHe,  2 
Watts,  143  [37  Am.  Dec.  289] ;  Bidgway's  Appeal,  15  Pa.  St.  177 
[53  Am.  Dec.  586];  and  the  remark  of  the  court  in  Sigoumey  v. 
Mann,  7  Conn.  11,  relied  upon  by  the  counsel  for  the  respond- 
ent. Holding  as  we  do,  that  this  real  estate  was  copartnership 
property,  the  legal  title  to  the  undivided  half  was  held  by  the 
surviving  partner,  according  to  every  authority  on  this  subject, 
English  and  American,  cited  on  either  side,  in  trust  for  the  pay- 
ment of  the  debts  of  the  firm,  and  of  any  balance  that  might  be 
due  to  the  estate  of  the  deceased  copartner  upon  the  settlement 
of  the  partnership  accounts.  For  the  purpose  of  executing  this 
trust,  though  but  half  of  the  legal  title  was  vested  in  him,  the 
surviving  partner  had  the  right  in  equity  to  sell  the  whole  ben- 
eficial interest  in  the  estate;  and  a  court  of  equity  would  assist 
the  purchaser  by  contract  to  get  in  the  legal  titie  to  the  other 
half  from  the  heirs  at  law  of  the  deceased  copartner,  even 
though  they  were  infants:  Delmonuo  v.  Gulllaume,  2  Saudf. 
Ch.  366-368,  and  cases  cited;  Dyer  v.  Clarke  5  Met.  57G  [:]9 
A:a.  Dec.  697];  S.  C,  1  Am.  Lead.  Cas.  488;  Howard  v.  /V/VW, 
5  Met.  585;  Bur  made  v.  Merrick,  4  Id.  540,  541,  545;  Andrews 
V.  Brown,  21  Ala.  437  [56  Am.  Dec.  252];  McAliater  v.  Montgt wi- 
ery,  3  Hayw.  9i. 

On  the  other  hand,  the  surviving  partner,  though  he  may  be 
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clothed  with  the  whole  legal  title,  has  no  right  or  power  to 
divert  the  trust  property  to  his  own  private  uses,  in  derogation 
of  the  rights  of  the  creditors  of  the  firm,  or  of  those  entitled  to 
the  estate  of  his  deceased  copartner.  If  he  were  to  attempt  it,  a 
court  of  equiiy  would,  upon  proper  application,  restrain  him 
from  so  doing,  remove  him  from  the  trust  he  was  violating,  and 
appoint  a  receiver  in  his  stead.  If  he  convey  the  trust  estate 
for  such  a  purpose  to  any  one  cognizant  of  the  trust  with  actual,  • 
or  under  such  circumstances  or  in  such  form  or  mode  as  to  give 
constructive,  notice  of  his  design  to  violate  it,  the  person  taking 
the  conveyance,  though  a  purchaser  for  full  value,  takes  it  sub- 
ject to  the  same  trust,  though  the  consequence  may  be  to  de- 
prive him  of  the  whole  benefit  of  his  purchase.  It  is  only  the 
bona  fide  purchaser  for  value  who,  as  in  the  cases  already  cited, 
purchases  it  in  ignorance  that  it  is  copartnership  or  trust  prop- 
erty, or,  as  in  cases  that  might  be  supposed,  knowing  that  it  was 
copartnership  property,  takes  the  title  in  such  form  and  under 
such  circumstances  as  to  indicate  to  him  that  it  is  sold  and  con- 
veyed for  the  purpose  of  applying  the  proceeds  to  the  proper  uses 
of  the  trust,  that  can  hold  the  title  exonerated  from  the  trust. 
Such  a  purchaser  does  not  stand  in  equity  merely  upon  the  de- 
rivative title  of  his  grantor.  Invested  with  the  legal  title,  he 
securely  rests  upon  his  own  equities  as  an  honest  purchaser, 
without  notice  and  for  value — always  protected,  always  a  favor- 
ite, so  to  speak,  in  a  court  of  equity.  We  agree  with  the  coun- 
sel for  the  respondent,  that  it  will  not  do  to  say,  as  taking  the 
language  of  the  courts  away  from  the  connection  in  which  it  is 
used  in  some  of  the  cases  that  have  been  cited,  and  especially 
in  the  case  of  Hoade  v.  Garr^  1  Sumn.  181,  it  has  been  said  be- 
fore us,  that,  under  all  circumstances,  he  who  purchases  the  real 
estate  of  a  copartnership  from  the  surviving  partner,  knowing 
it  to  be  such,  and  knowing  that  there  are  copartnership  debts, 
will  take  the  estate  subject  to  those  debts.  Much  less  is  it  true, 
as  it  has  been  contended,  that  such  an  estate  can  be  administered, 
and  a  title  to  it  given,  only  through  the  intervention  of  a  court 
of  equity.  Such  a  partner,  certainly,  and  each  partner  of  a  dis- 
solved firm,  unless  deprived  of  it  by  contract,  has  in  equity  pre- 
cisely the  same  power  to  deal  with  the  copartnership  property 
as  during  the  continuance  of  the  copartnership,  though  liable 
in  proper  cases  to  be  deprived  of  that  power  by  the  appointment 
of  a  receiver:  Per  Turner,  lord  justice,  Buichart  v.  Dresser,  31 
Eng.  L.  &  Eq.  121. 
If  the  legal  title  in  copartnership  lands  be  in  hirn^he  may  dis- 


Sepi  1856.]         Tillinghast  v.  Champlin.  633 

pose  of  and  convey  the  whole  beneficial  interest  in  those  lands 
for  the  purpose  of  realizing  the  proceeds  of  sale,  and  of  applying 
them  to  the  payment  of  the  debts  of  the  firm,  and  of  the  final 
balance  that  may  be  due  to  him  as  copartner;  and  a  court  of 
equity  will  not  interfere,  most  surely,  with  this  exercise,  which 
duty  imposes,  or  his  said  claims  justify,  of  his  ju8  disponejidi.  So 
far  from  it,  it  will,  as  we  have  seen,  if  the  legal  title  be  in  part 
only  vested  in  him,  or  be  wholly  vested  in  another,  assist  him 
in  the  exercise  of  his  right,  by  compelling  the  conveyance  of  the 
legal  title  to  himself,  or  to  a  purchaser  from  him,  when  such  a 
conveyance  is  needed  to  enable  him  to  perform  his  duty  to  oth- 
ers, or  to  satisfy  even  the  demands  that  he  may  have  as  copart- 
ner upon  such  property  of  the  firm.  In  such  cases,  the  pur- 
chaser, though  he  know  that  he  has  purchased  copartnership 
property,  and  that  there  are  copartnership  debts  to  be  paid  out 
of  it,  yet  if  he  honestly  buy  the  property  of  and  pay  for  it  to 
the  surviving  partner  with  no  knowledge  of,  and  under  circum- 
stances from  which  a  court  of  equity  implies  no  notice  of,  an 
intended  misapplication  by  the  partner  of  the  proceeds  of  sale, 
will  not  be  liable  on  account  of  any  fraud,  default,  or  miscar- 
riage of  the  surviving  partner  with  regard  to  them.  It  is  a  strict 
logical  sequence  that  the  right  to  dispose  of  such  property  on 
the  part  of  the  surviving  partner  implies  and  requires  the  right 
to  buy  it  on  the  part  of  an  honest  and  careful  purchaser;  nor  is 
this,  as  has  been  contended  before  us,  one  of  that  class  of  trusts 
in  which,  notwithstanding  the  power  of  sale  on  the  part  of  the 
trustee  or  surviving  partner,  the  purchaser,  knowing  that  he  is 
purchasing  trust  property,  is  bound  to  see  to  the  application  of 
the  purchase  money;  or,  in  this  case,  to  see  that  it  is  applied  to 
the  payment  of  the  copartnership  debts.  We  grant  that  such  a 
notion  is  inferable  from  the  language  used  by  Mr.  Justice  Story 
in  Boxie  v.  Carr,  1  Sumn.  192,  if  it  be  proper  to  disconnect  his 
language  from  the  case  before  him,  or  to  suppose  that  ho  in- 
tended accurately  to  state  all  the  conditions  of  the  case  in  which, 
under  all  circumstances,  a  purchaser  of  the  real  estate  of  a  part- 
nership from  a  copartner  of  a  dissolved  firm  would  take  the  es- 
tate subject  to  the  burden  of  the  trust.  But  such  an  inference 
would  do  great  injustice  to  that  learned  judge,  who  to  great 
acquisitions  added  a  keen  sense  of  justice.  He  was  speaking  in 
relation  to  the  case  before  him,  which  we  shall  have  occasion 
hereafter  to  compare  with  and  apply  to  this. 

A  surviving  partner,  in  the  sense  in  which  he  is  a  trustee  of 
the  real  estate  of  the  copartnership,  is  certainly  a  trustee  with 
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as  clear  a  power  to  give  receipts  for  the  purchase  money,  npon 
sale,  as  to  give  receipts  to  the  debtors  of  the  firm,  upon  pay- 
ment to  him  of  the  copartnership  debts.  This  results  from  his 
power  and  duty,  so  far  as  necessary,  to  convert  the  partnership 
property  into  money,  and  therewith  to  pay  the  copartnership 
debts,  and  to  settle  the  final  balance,  if  any,  which  may  be  due, 
upon  settlement  of  the  copartnership  accounts,  to  the  repre- 
sentative of  his  deceased  copartner. 

It  was  never  dreamed,  in  a  court  of  chancery,  that  this  fell 
within  that  class  of  trusts  in  which,  tested  by  the  well-known 
distinctions  of  the  leading  case  of  Elliot  v.  JUerryman,  3  Bam. 
78,  the  purchaser  was  bound  to  see  to  the  application  of  the 
purchase  money,  provided  he  knew  that  he  was  purchasing  a 
portion  of  the  trust  estate.  Thus  to  limit  his  power  of  sale 
would  be  to  load  the  settlement  of  the  copartnership  estate  with 
an  intolerable  burden — lessen  it  at  once  to  one  half  its  value  as 
a  subject  of  sale — and,  as  contended  by  the  counsel  for  the  com- 
plainant, necessarily  draw  the  settlement  of  every  such  estate 
into  a  com-t  of  chancery,  to  be  administered  and  sold  under 
its  orders,  for  the  protection  of  purchasers  and  the  consequent 
realization  of  the  value  of  the  property  of  the  firm.  How  for- 
eign all  this  would  be  to  the  course  of  chancery  with  regard  to 
such  a  trust  may  be  seen  by  the  examination  of  the  case  above 
cited,  and  the  admirably  arranged  collection  of  authorities, 
American  as  well  as  English,  which,  allowing  for  the  difference 
of  circumstances,  have,  in  the  main,  followed  it  for  upwards  of 
a  hundred  years,  found  in  1  White  &  Tudor's  Lead.  Cas.  Eq., 
with  Hare  &  Wallace's  Notes,  40-60,  side,  1852.  The  only 
danger  to  a  purchaser  of  the  trust  estate  from  a  trustee  of  the 
class  in  which  a  surviving  partner  is  to  be  ranked  can  arise  from 
his  becoming  a  party  to  a  breach  of  trust  on  the  part  of  the 
trustee,  or  from  his  making  his  purchase  under  such  circum- 
stances as  to  visit  him  with  constructive  notice  that  a  breach  of 
trust,  as  to  the  purchase  money,  is  designed:  Eland  v.  Eland,  4 
Myl.  &  Cr.  420, 18  Eng.  Cond.  Ch.  427;  ffUl  v.  Simpson,  7  Ves. 
152;  Champlin  v.  Baight,  10  Paige,  275;  and  see  Rogers  v.  Shilli* 
come,  1  Ambl.  188;  Walker  v.  Smalwood,  2  Id.  676;  Lloyd  v. 
Baldwin,  1  Ves.  sen.  173;  Waikins  v.  CJieek,  2  Sim.  &  Stu.  199; 
S.  C,  1  Eng.  Ch.  199. 

That  a  gross  fraud  has  been  perpetrated  by  the  surviving 
partner  in  this  case  by  the  sale  of  the  undivided  half  of  this  real 
estate  of  the  firm  of  Gardner  &  Brother,  and  absconding  with 
the  proceeds,  is  admitted  on  all  hands;  and  the  question  which 
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we  are  to  decide  is,  whether  the  consequences  of  this  fraud  are 
to  fall  upon  the  creditors  of  the  firm  and  the  estate  of  the  de- 
ceased copartner,  or  upon  the  respondent  Champlin,  who,  as  he 
alleges  and  proves,  paid  full  value  for  his  purchase.  In  the 
view  in  which  the  state  of  the  proof  compels  us  to  regard  this 
case,  it  will  be  a  hard  case  whichever  way  we  decide  it;  and  the 
question  simply  is,  whether,  under  the  circumstances  of  his 
purchase,  the  respondent  Champlin,  having  obtained  the  legal 
title  to  an  undivided  half  of  the  real  estate  of  the  firm  in  ques- 
tion, has  an  equal  equity  with  the  creditors  and  the  estate  of 
the  deceased  copartners  to  the  beneficial  interest  of  the  moiety 
purchased  by  him.  If  he  has,  he  cannot  be  disturbed  in  the 
full  enjoyment  of  his  purchase  by  us,  whatever  may  be  the  con- 
sequences to  them;  if  he  has  not,  our  course  and  duty  will  be 
plain  before  us,  whatever  may  be  the  consequences  to  him. 
This  question,  in  our  judgment,  depends  upon  the  solution  of 
two  other  questions,  mainly  questions  of  fact:  1.  Did  he  know 
that  he  was  purchasing  the  property  of  the  firm  of  Gardner  & 
Brother,  needed  for  the  payment  of  the  debts  of  that  firm,  or 
to  settle  any  balance  of  the  copartnership  accounts  due  to  the 
estate  of  the  deceased  copartner?  and  2.  Are  the  circumstances 
under  which  he  made  his  purchase,  and  the  nature  of  the  inter- 
est conveyed  to  him,  such  as,  in  the  view  of  a  court  of  equity, 
gave  him  notice  of  the  breach  of  trust  intended  by  Benjamin  W. 
Gardner,  from  whom  he  took  his  deed  ? 

He  has  sworn  in  his  answer  that  he  did  not  know  that  this 
real  estate  was  copartnership  property;  but  supposed  that  it 
was  the  separate  property  of  the  two  copartners,  held  by  them 
as  separate  property,  according  to  the  form  of  the  deed  under 
which  they  held  it,  as  equal  tenants  in  common.  Now,  this 
may  be  quite  true  in  one  sense;  for  he  probably  did  not  know 
how  a  court  of  equity  regards  real  property  held  by  the  copart- 
ners under  a  deed  in  that  form,  when  bought  with  the  money 
and  credit  and  held  for  the  uses  of  the  copartnership;  and  in- 
deed, the  whole  manner  in  which  this  copartnership  was  at- 
tempted to  be  settled,  both  by  Benjamin  W.  Gardner  and  the 
administrator  of  William  A.  Gardner,  shows  a  gross  ignorance 
of  the  law  relating  to  this  whole  subject.  But  such  ignorance, 
though  it  might  relieve  him  under  some  circumstances  from 
the  imputation  of  actual  fraud,  cannot  aid  him  in  the  view  of 
the  court  of  equity,  when  called  upon  to  determine  whether  he 
had  legal  notice  of  a  fact,  or  to  adjudge  the  legal  effect  of  his 
acts.    If,  knowing  the  facts,  that  this  property  was  bought  with 
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the  i>artnersliip  funds  for  partnership  use,  and  was  exclusively 
used  by  the  partnership  during  the  whole  term  of  its  continu- 
ance, he  took  upon  himself  to  determine,  from  the  form  of  the 
deed  under  which  it  was  held  by  the  copartners,  that  it  was  not 
copartnership  property,  he  took  upon  himself,  in  a  matter  of 
law,  to  be  wiser  than  the  law;  and  if  mistaken,  has  no  one  to 
blame  for  his  presumption  but  himself.  The  aid  of  the  able 
counselor  who  has  argued  his  case,  invoked  before  he  made  his 
purchase,  might  have  been  even  more  helpful  to  him  in  this 
particular  than  circumstances  have  allowed  it  to  be. 

Now,  for  us  to  doubt  that  the  respondent  Champlin  knew 
these  facts  which  appear,  from  the  proof,  to  have  been  notorious 
in  the  village  of  East  Greenwich,  and  which  the  partners  them- 
selves, by  their  daily  acts  and  repeated  declarations,  took  pains, 
for  the  sake  of  obtaining  credit  for  their  firm,  to  make  so, 
would  suppose  on  our  part  a  degree  of  skepticism  quite  unfitting 
us  for  an  office  which  requires  us,  in  matters  of  proof,  to  weigh 
and  decide  upon  probabilities.  Although,  during  a  portion  of 
the  time  at  least  of  the  continuance  of  this  copartnership,  the 
respondent  owned  and  occupied  a  farm  a  few  miles  off;  in  West 
Greenwich,  yet  the  occasions  of  his  business  and  pleasure,  as 
proved,  brought  him  frequently  to  the  village  of  East  Green- 
wich, where  the  firm  did  business,  and  where  the  works  in  ques- 
tion were  situated,  and  where,  also,  the  respondent's  mother  and 
family  resided.  His  personal  and  business  relations  with  both 
the  members  of  this  firm  were  intimate.  His  sister  was  the  wife 
of  William  A.  Gardner,  and  Benjamin  W.  Gardner  boarded  with 
his  mother,  and  was  thought  to  be  attentive  to  an  unmarried 
sister,  and  he  was  frequentiy  with  both  the  copartners,  and  was 
advised  with  about  their  business.  He  bid  off  for  William  A. 
Gardner,  at  auction,  the  very  lot  upon  which  these  works  were 
situated  when  sold  by  the  town  of  East  Greenwich,  and  must 
have  known  the  openly  declared  purpose  for  which  it  was 
bought.  From  the  proof,  no  one  could  have  been  more  cogni- 
zant of  the  credit  and  capital  upon  which  the  firm  did  business, 
and  out  of  which  they  built  up  the  property  in  question.  This 
intimacy  continued  with  Benjamin  W.  Gardner  after  the  de- 
cease of  William  A.  His  brother,  Robert  H.  Champlin,  was  the 
original  administrator  appointed  on  the  estate  of  William  A. 
Gardner,  and  he  himself  took,  apparently,  a  great  interest  in  the 
affairs  of  the  estate,  frequently  attending  the  courts  of  probate 
when  questions  concerning  it  were  there  agitated,  and  seeming  to 
be  a  prominent  actor  in  its  affairs.   He  knew,  or  affected  to  know. 
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the  precise  condition  of  the  estate  of  his  deceased  brother-in- 
law,  and  informed  the  witness  David  W.  Hunt,  a  creditor  of  the 
firm  to  the  amount  of  four  hundred  dollars,  only  some  six  weeks 
after  the  death  of  William  A.  Gardner,  that  he  would  get  his 
whole  debt;  that  the  debts  of  the  estate  were  about  three  thousand 
dollars,  and  that  there  would  be  property  enough  to  pay  them 
all,  though  he  declined  the  offer  of  the  witness  to  guarantee  the 
payment  of  his  debt  for  a  commission  of  five  per  cent.  In  his 
answer  he  admits  that  both  at  the  decease  of  William  A.  Gard- 
ner and  at  the  time  of  the  taking  of  his  deed  he  knew  thiit  the 
firm  owed  debts,  though  not  the  amount;  and  although  he  de- 
nies that  he  knew  that  the  firm  was  insolvent,  yet  it  is  evident 
from  the  fact,  and  his  means  of  knowledge  concerning  it,  that 
he  must  have  known  that  it  was  grossly  so,  and  that  nothing 
was  done  by  the  surviving  partner,  who  still  continued  to  use 
the  property  of  the  firm,  to  pay  any  of  its  debts.  A  purchase 
made  of  a  surviving  partner  thus  situated  and  thus  conducting, 
to  the  knowledge  of  the  purchaser,  would  be  required  by  a  court 
of  chancery  to  be  made  under  circumstances  of  openness,  pub- 
licity, and  consultation  with  all  interested  in  the  estate,  and  in 
a  mode  quite  free  from  suspicion  in  all  respects,  before  the 
purchaser  could  afford  to  stand  before  it  upon  as  high  a  ground 
of  equity  as  the  creditors  of  the  firm  or  the  representatives  of  the 
^tate  of  the  deceased  copartner. 

But  what  were  the  circumstances  of  this  purchase,  and  the 
mode  in  which  it  was  effected  ?  Without  communication,  so  far 
ai^  the  evidence  shows,  with  the  representative  or  heirs  of  the 
deceased  copartner,  in  the  latter  of  whom  the  legal  title  to  the 
other  undivided  moiety  of  this  estate  was  vested,  and  in  the  dis- 
position of  which  the  former  was  interested  in  relief  of  the  esbite 
of  his  decedent,  he  is  found  with  Benjamin  W.  Gardner  one 
evening,  as  late  as  nine  o'clock,  rousing  up  a  Justice  of  the  peace 
to  take  the  latter's  acknowledgment  of  the  deed  in  question,  os- 
tentatiously hands  over  to  the  justice  one  thousand  two  hundred 
dollars  in  the  first  place  to  count,  as  the  consideration  of  the 
deed,  and  then  hands  over  that,  with  fifty  dollars  more,  to  make 
the  precise  amount,  to  Benjamin  W.  Gardner,  who  delivers  to 
him  the  deed.  After  this  they  are  seen  together  in  conversation 
coming  from  the  house  as  late  as  ten  o'clock;  and  this  is  the  last 
that  we  hear  of  this  consideration  money  or  of  the  surviving 
partner,  Benjamin  W.  Gtirdner,  who  that  same  night,  or  early 
the  next  morning,  absconded  with  the  whole  of  it,  and  probably 
much  more,  and  has  never  been  heard  of  by  the  creditors  of  the 
firm  since. 
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Now,  grant  that,  considering  the  denial  of  the  answer,  there 
is  here  no  such  proof  of  community  of  corrupt  design  and  action 
between  the  seller  and  the  purchaser,  so  pointedly  charged  in 
the  bill,  as  will  justify  us  in  holding  that  the  charge  is  proved; 
yet  there  are  circumstances  creating  grave  suspicion,  which  can- 
not be  overlooked  in  a  court  called  upon  to  weigh  and  balance 
the  equities  of  such  a  purchaser  with  the  undoubted  equitable 
rights  of  the  creditors  of  the  firm.  If  this  secrecy  and  cover 
of  night  in  this  transaction  were  sought  at  the  suggestion  of  the 
seller,  they  should  have  excited  the  suspicion  of  the  purchaser; 
if  sought  by  the  latter,  considering  the  other  facts  attending  the 
execution  of  the  deed,  they  go  somewhat  further,  and  certainly 
do  not  aid  the  case  of  the  respondent. 

But  further,  and  most  especially,  it  is  to  be  considered  that 
this  was  an  insolvent  firm,  with  a  large  amount  of  debts  out- 
standing, whose  existence  was  known  to  the  respondent,  and 
none  of  which  he  knew  had  been  paid  by  the  copartner  whose 
duty  it  was  to  pay  them,  and  with  whom  he  was  dealiog.  He 
was  taking  from  this  partner  a  conveyance  of  a  portion  of  what 
he  knew,  or  should  have  known,  as  a  matter  of  law,  was  the 
property  of  the  firm;  and  certainly  knew,  as  a  matter  of  com- 
mon honesty,  should  be  applied  to  the  payment  of  its  debts. 
This  mill  property  should  have  been  sold  together  as  a  whole, 
if  the  purpose  had  been  to  realize  the  most  from  it  for  the  ben- 
efit of  the  creditors;  and  no  one  could  have  known  this  better 
than  a  sharp,  active  man  of  business,  such  as  the  respondent  is 
proved  to  be.  To  sell  it  in  undivided  shares  was  to  sacrifice  a 
large  portion  of  its  value;  for  no  one  would  buy  the  other  half 
except  the  respondent,  and  he  could  get  it  almost  at  his  own 
price;  and  the  proof  is,  as  might  have  been  foretold,  and 
should  have  been  foreseen,  that  as  the-consequence  of  this  trans- 
action, neither  half  of  this  property  is  worth  the  nominal  amount 
of  the  consideration  paid  by  the  respondent  for  the  moiety  thus 
purchased  by  him. 

We  do  not  say  that  under  no  circumstances  can  the  sale  by  a 
surviving  partner  of  an  undivided  moiety  of  the  real  estate  of  a 
firm,  the  legal  title  of  which  is  to  that  extent  vested  in  him,  be 
upheld  in  a  court  of  equity.  Such  a  sale  may  be  made  with  such 
consent  of  all  parties  interested  in  it,  with  such  publicity,  and 
may  even  be  so  advantageous  in  some  conceivable  cases,  as  a 
mode  of  sale,  as  to  be  approved  and  even  directed  by  a  court  of 
equity.  But  when,  as  in  this  case,  a  surviving  partner,  in  whom 
one  half  of  the  legal  title  of  the  real  estate  of  the  firm  happens 
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to  be  vested,  affects  privately  to  convey,  to  one  who  knows  that 
it  is  partnership  property,  precisely  that  undivided  half,  treating 
it  as  if  it  were  beneficially  his  own,  he  thereby  gives  presage  of 
an  intent  to  convert  the  proceeds  to  his  own  use,  instead  of 
applying  them  to  the  uses  of  the  firm  whose  property  it  is. 
The  purchaser  must  know,  if  the  property  be  copartnership 
property,  that  the  state  of  the  legal  title  cannot  represent  in  whom 
the  beneficial  interest  in  it  is  really  vested;  and  in  what  propor- 
tion, if  in  any  proportion,  in  him  from  whom  he  is  taking  the 
title.  The  very  fact  that  he  knows  that  it  is  copartnership  prop- 
erty, and  especially,  as  in  this  case,  that  there  were  copartner- 
ship debts  outstanding  to  a  large  amount,  gives  him  notice  that 
others  are  interested  in  the  estate  than  him  with  whom  he  is 
dealing,  with  whom  he  should  in  all  fairness  communicate,  as 
entitled  to  know  what  disposition  is  about  to  be  made  of  their 
own.  But  if  he  will  privately  and  secretly  contract  with  and 
pay  his  money  to  a  surviving  partner  for  his  legal  title,  who 
by  the  form  of  the  transaction  is  treating  the  matter  as  if  he 
deemed  the  property  as  his  own,  and  meant  to  appropriate  the 
proceeds  of  sale  as  his  own  to  his  own  use,  it  is  doing  him  no 
more  than  justice  for  a  court  of  chancery  to  inform  him  that  he 
shall  have  precisely  what  in  such  a  mode  of  purchase,  and 
under  such  circumstances,  he  had  a  right  to  expect — the  legal 
title  only;  the  beneficial  interest  to  go  to  those  to  whom  in 
equity  it  belongs.  Though  warned  by  the  surroundings  of  the 
transaction,  he  chooses  to  rely  solely  upon  the  good  faith  and 
honesty  in  his  trust  of  the  mere  owner  of  the  legal  title,  who 
may  not,  as  he  should  know,  have  a  scintilla  of  interest  in  the 
beneficial  estate,  and  must  abide  by  the  result  of  his  misplaced 
confidence,  if  such  it  turn  out  to  be.  If  added  to  all  this  there 
be,  as  here,  circumstances  of  suspicion  hanging  about  the  exe- 
cution of  the  deed,  looking  at  the  time  and  mode  of  conducting 
it,  and  the  sudden  absconding  at  the  close  of  the  transaction 
of  the  surviving  partner  with  the  proceeds  of  sale,  we  cannot 
estimate  the  equities  of  the  purchaser  at  so  high  a  value  as  to 
allow  them  to  counterbalance  the  clear  and  undoubted  rights 
of  the  creditors  of  the  firm  in  whose  aid  our  jurisdiction  is  in- 
voked by  the  equitable  representative  of  the  rights  of  the  de- 
ceased copartner. 

In  IloxieY.  Carr,  1  Sumn.  193,  the  fact  that  the  deed  was  exe- 
cuted by  one  copartner  only  was  alluded  to  by  the  learned 
judge  who  tried  the  cause,  as  showing  **  that  the  purchasers 
should  and  ought  to  have  known  that  without  ^  joint  convey- 


540  TiLLINGHAST  U  ChAMPLIN.  [R  I 

ance  or  release  from  all  the  partners  no  absolute  oonveyance 
could  be  acquired  by  their  grantee,  Reynolds.  They  were  put 
upon  inquiry  to  ascertain  whether  any  such  conveyance  or  re- 
lease had  been  made;  and  they  cannot  now  set  up  their  igno- 
rance of  law  to  excuse  their  want  of  diligence; "  and  he  then  goes 
on  to  show  that  if  the  purchasers  in  that  case  had  made  inquiries, 
they  would  have  ascertained  the  very  facts  which  the  evidence 
convinces  us  that  this  respondent  knew.  Indeed,  the  learned 
and  accurate  commentators  upon  this  and  the  class  of  cases  to 
which  it  belongs — Messrs.  Hare  &  Wallace — say  that "  it  is  a  con- 
sequence of  the  principle  of  land  being  affected  with  a  trust  as 
copartnership  property,  that  wl^en  one  partner  disposes  of  his 
separate  interest  in  land  held  as  copartnership  stock,  to  a  pur- 
chaser having  notice,  he  sells  only  his  residuary  interest,  after 
the  partnership  debts  and  the  share  of  the  other  partner  are 
paid : "'  1  Am .  Lead.  Cas. ,  Hare  &  Wallace's  Notes,  492.  Such  was 
evidently  the  idea  of  Mr.  Justice  Story,  as  expressed  in  his 
decision  in  the  case  of  HoxieY,  Carr,  1  Sumn.  181;  and  such 
was  the  opinion  expressed  by  the  supreme  court  of  Massachu- 
setts in  Dyer  v.  Clark,  5  Met.  580  [39  Am.  Dec.  697].  "But 
if,"  says  the  learned  chief  justice  of  that  court,  in  delivering  its 
judgment  in  the  latter  case,  "  a  person  knows  that  a  particular 
real  estate  is  the  partnership  property  of  two  or  more,  and  he 
attempts  to  acquire  a  title  to  any  part  of  it  from  one  alone, 
without  the  knowledge  or  consent  of  the  other,  there  seems  to 
be  no  hardship  in  holding  that  he  takes  such  title  at  his  peril, 
and  on  the  responsibility  of  the  person  with  whom  he  deals." 
It  is  true,  as  suggested  by  the  counsel  for  the  respondent,  that 
in  case  of  a  dissolution  by  death  of  a  firm  consisting  of  but  two 
copartners,  the  sole  power  to  dispose  of  the  copartnership  prop- 
erty and  apply  it  to  the  payment  of  debts  and  to  close  the  co- 
partnership accounts,  survives  to  the  surviving  partner;  and 
thus,  that  he  is  the  only  person,  as  long  as  he  is  suffered  to  ex- 
ercise the  trust,  to  act  in  its  administration.  But  the  surviving 
partner  is  but  a  trustee;  and  if  he,  from  his  secret  and  suspicious 
mode  of  dealing  with  the  trust  property,  treating  it  by  the  very 
mode  of  his  conveying  it  as  if  it  were  his  own,  and  regardless 
of  the  interests  of  the  creditors  of  the  firm  as  to  the  residue, 
sells  to  a  purchaser  an  undivided  share  of  it,  because  the  legal 
title  to  that  share  happens  to  be  vested  in  himself,  we  deem 
that  he  thus  apprises  the  purchaser  of  his  design;  and  that,  un- 
der such  circumstances,  his  absconding  with  the  proceeds  of 
sale  should  be  regarded  as  little  more  than  the  fulfillment  of  a 
reasonable  expectation  on  the  part  of  the  purchaser. 
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Had  this  case  been  presented  to  us  in  a  form  in  which  wo 
could  have  applied  these  reasons,  the  result,  upon  the  proof 
now  before  us,  would  have  been  different;  but  as  it  is,  this  bill, 
upon  the  ground  before  stated,  must  be  dismissed  with  costs. 


PABTNEBsmp  Rkcktvers:  See  Pirtle  v.  Penn,  28  Am.  Dec  70;  Allen  v. 
Hawli^,  63  Id.  198;  Adams  v.  I/a»kell,  65  Id.  491. 

Partxkrship  and  Separate  Creditors,  Liens  or  Priorities  op,  as  to 
joint  and  separate  property  of  the  partnera:  See  Deal  v.  Bogne,  57  Am.  Dec. 
702;  Daker*B  Appeal^  59  Id.  752;  and  Cumminga^a  Appeal,  64  Id.  695,  and  cases 
cited  in  the  notes  thereto. 

Partnership  Realty,  how  Regarded,  and  rights  of  partners  in:  See 
Buchan  v.  Sumner^  47  Am.  Dec.  305;  Bidgway^s  Appeal,  53  Id.  586;  Andrews's 
Heirs  V.  Brown,  56  Id.  252;  Lang's  Heirs  v.  Waring,  60  Id.  533;  livffner  v. 
McComtel,  63  Id.  362;  Cxtmmings's  Appeal,  64  Id.  695,  and  notes.  The  prin- 
cipal case,  together  with  Buchan  v.  Sumner,  stipra,  is  cited  and  approved  in 
Shearer  v.  Shearer,  98  Mass.  117,  to  the  point  that  realty  of  a  partnership  is, 
in  this  country,  regarded  as  converted  into  personalty  only  so  far  as  necessary 
for  the  payment  of  the  partnership  debts  and  the  adjustment  of  the  mutual 
equities  of  the  x>artners.  In  Hiscock  v.  Jay  cox,  12  Nat.  Bank.  Reg.  517,  it  is 
held,  citing  the  principal  case  and  Buchan  v.  Sumner,  svpra,  that  as  partner- 
ship realty  is  regarded  as  impressed  with  the  character  of  personally  in  equity, 
the  onus  is  on  the  party  who  alleges  that  it  has  lost  that  character  to  show, 
not  only  that  the  creditors  of  the  partners  have  been  paid,  but  that  as  between 
themselves  the  accounts  of  the  partners  have  been  settled.  Until  this  has 
been  done,  the  land  remains  partnership  assets. 


Eddy  v.  CAPRONe 

[i  Bhodc  In.Aia>,  894.] 

CoNTBAcrs  Based  on  Sale  of  or  Traffic  in  Offices  of  any  description  are 
Toid,  as  against  public  policy. 

Draft  Draws  in  Consideration  of  Resignation  of  Office  of  physician  to 
a  United  States  marine  hospital,  in  the  drawer's  favor,  is  void,  although 
there  was  no  promise  to  recommend  the  drawer's  appointment,  and  al- 
though the  resigning  officer  had  already  resolved  to  remove  to  another 
state,  and  merely  wished  to  get  back  money  previously  paid  by  him  to 
the  drawer  for  resigning  the  same  ofBce  in  his  favor. 

AssuHPSTT  against  the  drawer  of  a  certain  draft  which  the 
drawee  refused  to  accept.  Verdict  for  the  plaintiflf,  and  motion 
for  a  new  trial  for  misdirection.  The  case  is  stated  in  the 
opinion. 

Manchester,  for  the  defendant^ 
^dy,  for  the  plaintiff,^ 
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Bt  Oonrt,  Ames,  0.  J.  This  is  a  motion  for  a  nesr  trial, 
alleging  several  distinct  grounds,  all  of  which,  however,  were 
waived  at  the  hearing,  with  the  exception  of  one,  founded  upon 
a  direction  given  by  me  to  the  juiy  at  the  trial  of  the  cause.  It 
appeared  that  the  order  sued  on  was  one  of  three,  for  one  hun- 
dred dollars  each,  drawn  \)j  the  defendant,  then  physician  of  the 
marine  hospital  of  the  port  of  Providence,  upon  Gideon  Brad- 
ford, collector  of  that  port,  requesting  said  Bradford  to  pay  to 
the  plaintiff,  on  the  last  of  December,  1854,  the  sum  of  one 
hundred  dollars  from  the  moneys  which  should  then  be  due  to  the 
defendant  for  medical  services  rendered  to  the  marine  hospital, 
which  the  collector,  however,  refused  to  accept.  The  consider- 
ation of  the  three  orders  was  proved  to  have  been  the  resigna- 
tion by  Dr.  Edward  V.  Hathaway  of  the  said  office  of  port  phy- 
sician, in  favor  of  the  defendant,  so  that  he  might  receive  the 
appointment;  and  it  was  further  proved  that  in  consequence  of 
the  above  arrangement  Dr.  Hathaway  did  resign  the  office,  that 
the  defendant  subsequently  was  appointed  to  it,  and  thereupon 
drew  the  three  orders  above,  the  last  of  which,  the  others  hav- 
ing been  paid,  was  the  subject  of  the  suit.  There  was  no  evi- 
dence of  any  promise  by  Dr.  Hathaway  to  recommend  the  de- 
fendant as  his  successor,  or  to  exert  any  influence  to  procure 
his  appointment  as  such,  or  that  he  had  done  or  was  expected 
to  do  either.  It  was  proved,  on  the  other  hand,  that  some  few 
months  previous  Hathaway  had  paid  to  the  defendant  the  sum  of 
five  hundred  dollars  for  resigning  the  same  office  and  recom- 
mending him  as  a  suitable  candidate  for  it,  in  consequence  of 
which  resignation  and  recommendation  Hathaway  had  received 
the  appointment;  but  subsequently,  resolving  to  remove  to  Cal- 
ifornia, made  the  above  arrangement  with  the  defendant  as  a  fair 
mode  of  getting  back  a  portion  of  the  consideration  paid  by  him 
to  the  defendant  for  the  defendant's  resignation  of  the  office,  and 
for  procuring  his  appointment  to  it.  For  the  purposes  of  the  trial, 
and  requesting  the  counsel  for  the  defendant  to  save  the  point 
and  bring  it  before  the  full  court  for  decision,  I  ruled  that  the 
consideration  proved  was  a  lawful  and  sufficient  consideration 
to  support  the  contract  to  pay;  and  it  appearing  that  the  plain- 
tiff— a  friend  of  Dr.  Hathaway— had  advanced  the  amount  of  the 
order,  and  received  it  from  Hathaway  and  the  defendant,  as 
the  representative  of  his  advance,  I  directed  the  jury,  upon 
these  facts,  if  by  them  found,  to  return,  as  they  have  done,  a 
verdict  for  the  plaintiff. 
At  the  trial,  no  question  was  made  of  the  plaintiff's  knowledge 
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of  the  nature  of  the  transaction  upon  the  faith  of  "which  he  ad- 
vanced his  money,  and  no  proof  was  o£fered  as  to  it;  the  ruling 
rendering  it  unnecessary. 

We  are  all  satisfied  that  the  direction  given  to  the  jury  was 
wrong,  and  that  a  new  trial  in  this  case  must  be  granted.  It  is 
true  that  the  numerous  cases  upon  this  subject  found  in  the 
English  reports  turn,  in  general,  upon  the  statute  5  &  6  Edw. 
YI.,  c.  16,  sees.  2,  3,  avoiding  all  agreements  for  the  sale  or 
deputation  of  certain  offices,  concerning,  in  the  main,  the  ad- 
ministration of  justice  and  of  the  king's  revenue,  and  the  keeping 
of  his  places  of  strength,  and  upon  tiie  49  G^o.  III.,  c,  126,  ex- 
tending the  provisions  of  the  statute  of  Edward,  with  certain 
specified  exceptions,  to  all  offices  in  the  gift  of  the  crown;  to  all 
commissions,  civil,  naval,  and  military;  to  all  offices  and  dep- 
utations to  office  in  the  departments,  or  under  the  appointment 
or  control  of  the  high  officers  of  state,  and  other  officers,  civil 
and  military,  named  in  the  statute,  as  well  as  in  the  control  of 
any  other  public  department  or  office  of  government,  in  any 
part  of  the  united  kingdom,  or  any  of  his  majesty's  dominions; 
and  lastly,  to  all  offices,  commissions,  places,  and  employments 
belonging  to  or  under  the  appointment  or  control  of  the  East 
India  Company.  It  is  also  true  that  we  have  no  similar  statute 
in  this  state;  yet  we  have  no  doubt  but  that  all  contracts  based 
upon  the  sale  of  or  traffic  in  offices  of  any  description,  at  this 
day  and  in  this  country,  are  void  at  common  law,  as  against 
public  policy. 

By  the  theory  of  our  government,  all  offices,  whether  civil  or 
military,  whether  general  or,  as  in  this  case,  professional,  are 
trusts  held  solely  for  the  public  good,  and  in  which  no  man  can 
have  a  property  to  sell,  or  can  acquire  one  by  purchase.  Appoint- 
ments to  them  are  presumed  to  be  made  solely  upon  the  principle 
of  detur  digniori;  and  the  office  is  to  be  borne  by  the  appointee 
for  the  public  good,  as  long  as  his  services  are  required  in  it; 
and  any  practice  whereby  the  base  consideration  of  money  is 
brought  to  bear  in  any  form  upon  such  appointment  to  or  resig- 
nation of  office  conflicts  with  and  degrades  this  great  principle 
and  policy.  The  services  performed  under  such  appointments 
are  paid  for  by  salary  or  fees,  presumed  to  be  adjusted  by  law 
to  the  precise  point  of  adequate  remuneration  for  them.  Any 
premium  paid  to  obtain  office,  other  than  that  which  the  law 
establishes  or  regulates,  interferes  with  this  adjustment,  and 
tempts  to  peculation,  overcharges,  and  frauds  in  the  effort  to 
restore  the  balance  thus  disturbed.     In  short,  without  dwelling 
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longer  upon  so  obvious  a  policy  as  that  involved  in  such  trans- 
actions, the  moral  sense  of  every  person  educated  in  a  free 
country  anticipates  all  reasonings  upon  such  a  subject,  and,  as 
it  were,  instinctively  condemns  all  agreements  impugning  this 
policy,  as  at  war  with  the  whole  theory  of  our  government. 
At  the  trial  I  felt  this;  but  recollecting  that  I  sat  to  administer 
an  established  system,  and  not  merely  to  follow  out  my  own 
notions  of  policy,  and  knowing  that  the  decisions  upon  this 
subject  had  turned  principally  upon  statutes,  and  not  remem- 
bering that  any  had  gone  quite  so  far  as  to  avoid  a  contract 
stipulating  for  a  bare  resignation,  ordinarily  deemed  the  exercise 
of  a  right  of  the  officer,  and  which  involved  no  further  expense — 
in  the  way  of  a  retiring  allowance — to  the  public,  nor  required 
nor  implied  any  recommendation  or  influence  to  be  used  for  the 
sake  of  reward  in  procuring  an  appointment  to  be  made  to  the 
vacancy  thus  created,  I  felt  bound  to  rule  as  I  did,  until  an  op- 
portunity could  be  given  to  consider  the  authorities,  in  view  of 
what  seemed  to  me  to  be  the  special  equities  of  the  case.  That 
opportunity  has  now  been  had,  and  we  have  examined  nearly  all 
the  cases,  from  Ellis  v.  Raddle,  2  Lev.  151,  to  Oraeme  v.  Wrough- 
ton,  32  Eng.  L.  &  Eq.  561,  decided  last  year  by  the  court  of  ex- 
chequer in  England;  besides  the  cases  at  law  in  New  Hamp- 
shire: Meredith  v.  Ladd,  2  N.  H.  547;  Carleton  v.  Whiicher,  5 
Id.  19G,  200;  and  Kentucky:  Outon  v.  Bodes,  3  A.  K.  Marsh.  433 
[13  Am.  Dec.  193];  and  the  caseaat  law  and  in  equity  in  New 
York:  Tappan  v.  Brown,  9  Wend.  175;  Qray  v.  Book,  4  N.  Y. 
449;  Becker  v.  TenEyck,  6  Paige,  68. 

We  do  not  find  any  case  which  comes  up  quite  to  the  case 
at  bar.  In  Harrington  v.  Du  Gkatel,  1  Bro.  C.  C.  124,  Lord 
Thurlow,  after  hearing,  perpetually  enjoined  a  suit  upon 
an  annuity  bond,  granted  by  the  plaintiff's  testator  to  the  de- 
fendant's testator,  who  had  been  the  traveling  tutor  of  Lord 
Rochford,  then  the  king's  groom  of  the  stole,  it  appearing  that 
the  bond  in  question  had  been,  with  another  for  tie  benefit  of 
another  person,  stipulated  for  by  his  lordship  as  the  price  of  a 
recommendation  to  the  office  of  one  of  the  pages  of  the  presence, 
the  recommendation  to  vacancies  in  which  fell  to  his  lordship 
in  virtue  of  his  groomship  of  the  stole.  Lord  Thurlow  doubted, 
at  first,  whether  he  should  give  relief,  on  the  notion  that  the 
ground  of  relief  constituted  a  good  defense  at  law,  but  concluded 
to  interpose,  because  a  court  of  law  at  that  time  had  never  de- 
termined it  to  be  a  defense  to  a  bond.  He  admitted  that  the 
ofiice  in  question  was  not  within  the  purview  of  the  statute  of 
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Edward,  but  treated  the  traffic  conoeming  it  as  against  the  pub- 
lic policy  of  the  law,  '*  and  similar  to  marriage-brocage  bonds, 
where,  though  the  parties  are  private  persons,  the  practice  is  pub- 
lieally  detrimental. "  This  decision  of  Lord  Thurlow's,  and  upon 
the  principle  of  public  policy  laid  down  by  him,  was  approved 
by  Mr.  Justice  Ck>ltman  in  the  case  of  Hopkins  v.  FrencoU,  4 
Man.  a.  &  8.  678,  S.  C,  56  Eng.  Com.  L.  578,  596,  the  learned 
judge  declaring  that  if  the  contract  in  question  **  were  not  made 
void  by  the  statute  in  question,  5  &  6  Edw.  I.,  c.  16, 1  still 
think  it  would  be  void  at  common  law."  Still  more  recently,  in 
the  case  of  Oraeme  y.  Wnmghion,  32  Eng.  L.  &,  Eq.  569,  Lord 
Thurlow's  decision  and  Mr.  Justice  Coltman's  remark  were 
quoted,  as  if  approved,  by  Chief  Barron  Pollock,  in  delivering 
his  opinion  in  that  case,  which  was  a  suit  at  law  upon  a  bond 
given  in  consideration  of  the  resignation  of  a  majority  in  a 
regiment  in  the  East  India  Company's  service,  and  was  deemed 
to  faU  within  the  purview  of  the  49  Geo.  m.,  c.  126.  The 
cases  from  New  Hampshire  and  Kentucky,  before  cited,  there 
being  no  statute  forbidding  the  sale  of  offices  in  either  of  those 
states,  were  decided  solely  upon  grounds  of  public  policy;  and 
the  like  doctrine  was  acted  upon  in  New  York,  in  a  case  not 
deemed  to  fall  within  the  statute  of  that  state  in  relation  to  this 
subject:  Gray  v.  Eook^  4  N.  T.  449. 

lliese  were  eith^  cases,  however,  of  the  direct  sale  of  offices, 
or  in  which,  in  addition  to  the  agreement  to  resign,  there  was  a 
stipulation,  for  lucre,  to  recommend  a  successor;  or  where  the 
resignation  procured  in  this  way,  brought  upon  the  government 
or  upcm,  the  East  India  Company,  sooner  than  otherwise,  the 
payment  of  a  retiring  allowance.  This  latter  feature  is  found, 
too,  in  the  leading  case  of  Parsons  v.  Thompson,  1  H.  Black. 
822,  which  was  a  suit  brought  by  a  late  master-joiner  of  the 
dock-yard  at  Chatham  against  his  successor  in  regular  order, 
previously  foreman  of  the  joiners,  on  an  agreement  in  considera- 
tion of  the  retiring  of  the  former  as  superannuated,  to  allow 
him,  during  life,  extra  pay  from  the  dock-yard  books,  in  addition 
to  his  superannuation  money.  The  case  is  valuable,  however, 
because  it  does  not  seem  to  have  turned  upon  any  statute,  but 
to  have  been  discussed  and  decided  in  reference  to  the  pubHo 
policy  of  the  law.  The  reasoning  of  Lord  Loughborough,  who 
delivered  the  opinion  of  the  court,  as  remarked  by  the  counsel 
for  the  defendant,  is  to  some  extent  applicable  to  the  case  at 
bar;  for  his  lordship  argues  that  if  the  plaintiff  resigned  because 
he  was  no  longer  fit  for  the  place,  there  is  no  consideration  for 
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the  promise  of  the  defendant,  the  case  being,  like  this,  a  case  of 
simple  conti*act;  or  if  he  resigned  at  the  request  and  upon  the 
promise  of  an  allowance  from  the  plaintiff,  still  being  fit,  then 
the  promise  is  Toid  because  *'  the  public  is  deceiyed,  the  pen- 
sion  misapplied,  and  the  service  injured." 

The  case  at  bar  is  certainly  not  as  strong  as  the  case  of  Far^ 
807X8  V.  Thomp8on,  1  H.  Black.  822,  or  the  case  of  Oraeme  v. 
Wroughion,  32  Eng.  L.  &  Eq.  561;  for  Dr.  Hathaway,  by  re- 
signing under  the  inducement  of  a  pecuniary  offer,  has  imposed 
upon  the  goyemment  improperly  no  pension  or  allowance  to 
himself — such  rewards  of  ciyil  service  being  unknown  under 
our  government.  At  the  same  time,  he  has  either  resigned  be- 
cause he  was  obliged  to  do  so  in  order  to  fulfill  his  design  of 
removing  to  California,  in  which  case  there  would  be  no  con- 
sideration for  the  defendant's  promise,  or  he  has  resigned  be- 
cause of  it,  and  because  of  the  money  offered  to  him,  and  so  the 
promise  is  void  on  the  ground  that  the  government  is  deprived 
of  the  services  of  an  officer  it  had  appointed,  by  his  being  se- 
duced from  an  office  under  it  by  private  and  unworthy  motives. 
Whilst  such  a  contract  as  this  works  this  evil,  in  legal  theoiy 
at  least,  on  the  one  hand,  it  conflicts  with  the  policy  of  the  law 
in  another  way  on  the  other.  The  defendant,  the  successor  of 
Dr.  Hathaway,  by  virtue  of  the  contract  is  deprived  of  the  fees 
allowed  to  him  by  the  government  as  but  a  just  reward  for  his 
professional  skill  in  a  most  interesting  department  of  the  pub- 
lic service  (and  this  order  is,  upon  its  face,  an  attempt  to  antici- 
pate them);  and  besides  the  direct  ill  consequences  of  this,  he 
is  thus,  in  an  office  of  trust,  involving  the  purchase  of  medi- 
cines at  the  expense  of  the  hospital  fund,  and  the  admission 
and  discharge  of  sailors,  home  and  foreign,  entitled  to  be  healed 
out  of  the  hospital  fund,  tempted  to  acts  of  peculation,  over- 
charge, and  fraud,  in  order  to  make  up  the  recompense  which 
the  contract  takes  from  him.  It  is  true  that  in  this  case  there 
are  special  circumstances  which  give  to  this  transaction  the 
color  of  a  partial  restoration  to  Dr.  Hathaway  of  what  was 
wrongfully  exacted  of  him  by  the  defendant  for  procuring  his 
appointment;  and  as  the  case  now  appears  to  us,  special  equities 
in  his  favor,  and  in  favor  of  the  plaintiff,  who,  for  the  purposes 
of  this  motion,  stands  in  his  place,  which  it  seems  hard  not  to 
allow  him  the  benefit  of.  At  law,  at  least,  in  such  transactions 
the  stem,  unvarying  rule  is  portiorest  condUio  defendeniis;  and, 
as  it  seems  to  us,  this  rule  equally  applies,  whether  we  connect 
or  disconnect  the  two  acts  of  traffic  in  which  the  principal  par- 
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ties  were  engaged,  m  zelation  to  aa  office  under  the  federal 
gOTemment. 

For  these-  reasons,  a  new  trial  in  this  case  is  granted,  the 
costs  of  this  motion  to  abide  the  event  of  the  soit^. 

Ck>irrBAOT  vor  Saia  ov  Omos:  See  Outon  ▼.  JRodes^  13  Am.  Deo.  103; 
Sailing  v.  McKumey,  19  Id.  722;  Oroton  v.  WcUdoborough,  26  Id.  530,  and 
notes. 

Contract  to  Procure  Appointment  to  Office:  See  Faurierv.  Morin^  6 
Am.  Deo.  701;  FUaon  ▼.  Himes,  47  Id.  422. 

The  principal  case  is  cited,  as  to  contraots  void  as  against  public  policy 
generallj,  in  Trut  v.  Child,  21  Wall  449;  Hannah  v.  Fife,  27  Mich.  182. 
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Baeeb  V.  Bbinson. 

[9  BioHABDtON's  Law,  201.] 

BUBDEN  18  ON  COMMON  CaKBIEB  TO  ShOW  THAT  LoSS  IS  WTTHIK  STIPU- 
LATED Exception  from  liability,  and  that  there  was  no  negligesice. 

EzoEPTioN  ov  "Rust  and  Bbeakaoe,'*  in  Bill  ov  Lading,  exempt!  tiie 
carrier  from  liability  for  such  rust  and  breakage  only  as  could  not  have 
been  avoided  by  care  and  diligence. 

Onus  upon  Carbieb  to  Pbove  No  Neoliqencb,  whebe  He  Stipulates 
FOB  No  Liability  for  mat  and  breakage,  and  a  stove  is  broken  in  the 
transit,  is- not  discharged  by  merely  proving  that  the  stove  was  stored  in 
a  proper  place,  especially  when  another  stove  stored  there  was  also 
broken. 

Action  against  a  common  carrier  for  the  value  of  a  store 
'broken  while  being  carried  on  shipboard.  In  the  bill  of  lading, 
"rust  and  breakage"  were  excepted.  The  evidence  showed 
that  the  breakage  would  not  have  occuired  under  careful  han- 
dling, and  that  the  injuiy  might  have  been  produced  by  the 
rolling  of  the  vessel  if  the  stove  rested  upon  a  basis  not  co-ex- 
tensive with  its  own.  The  vessel  made  its  usual  passage  of  six 
days.  The  defendant  showed  that  there  was  no  deck  load,  and 
therefore  it  must  be  inferred  that  the  stove  was  stowed  in  the 
hold,  where  it  should  have  been.  In  his  report  of  the  case,  the 
presiding  judge  says:  "Upon  this  case  my  judgment  is,  that 
although  the  shipper  and  carrier  may  agree  to  stipulated  excep- 
tions from  the  entire  scope  of  the  carrier's  common-law  liabil- 
ity, yet,  as  in  Singleton  v.  HiUiard,  1  Strobh,  L.  203,  and 
Swindler  v.  EiUiard,  2  Bick  L.  286,  that  in  such  cases  the  car- 
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rier  must  be  held  to  *  strict  proof  of  diligence  and  care  in  avoid- 
ing loss  to  the  owner/  by  reason  of  any  cause  within  the  ex- 
ception; that '  the  onus  lies  on  the^»rrier  to  show  the  injury  to 
be  within  the  exception,  and  also  that  there  was  no  n^ligenoe«' 
I  do  not  think  the  carrier  in  this  case  has  come  up  to  such 
rules,  for  he  has  shown  no  more  than  that  the  stove  was  stowed 
in  the  hold  of  the  vessel,  or,  more  strictly  speaking,  that  when 
the  vessel  arrived  there  was  no  deck  load.  A  witness  said  that 
of  two  hundred  stoves  brought,  within  his  knowledge,  this  was 
the  second  one  found  broken.  There  scarcely  could  have  been 
the-care  and  diligence  exercised  towards  the  other  one  hundred 
and  ninety-eigh£  l>ecree  for  plaintiff  for  twenty  dollars  and 
twenty-five  cents."  The  defendant  appealed,  and  moved  this 
court  for  a  new  trial,  the  principal  ground  being  that  he  had 
shown  enough  in  showing  that  there  was  no  sign  of  improper 
stowage  to  cast  from  himself  the  onus  of  proving  a  negative, 

AUemong  and  Northrop^  for  the  appellant. 

Martin,  contra. 

By  Ck>urt,  WHrrNXB,  J.  The  case  of  Swindler  v.  EUliard,  2 
Bich.  L.  286,  was  weU  considered,  and  fully  sustains  the  pres- 
ent decision.  Whilst  in  this  state  we  recognize  the  doctrine 
that  a  carrier  may  limit,  by  special  contract,  his  common-law 
liabilities,  there  is  not  the  slightest  disposition  further  to  modify 
the  rules  justly  applicable  to  such  transactions.  Learned  judges 
in  England  and  America  have  regretted  the  recognition  of  such 
exceptions.  The  exacting  tendencies  of  certain  great  carriers  of 
the  present  day,  enjoying  facilities  that  almost  exclude  compe- 
tition, admonish  us,  in  the  application  of  these  wholesome  rules, 
carefully  to  guard  against  any  abuses.  Notwithstanding  their 
apparent  rigor,  there  is  a  salutary  policy  in  these  common-law 
doctrines,  and  those  who"  are  called  to  administer  the  law  must 
see  to  it  that  they  are  not  wholly  evaded. 

It  is  only  necessary  to  bear  in  mind  that  the  character  of  the 
carrier  is  not  changed;  his  liability  only,  to  the  extent  of  the  ex- 
ceptions, is  diminished.  In  all  things  else  the  very  same  princi- 
ples apply.  Care  and  diligence  are  still  elements  of  the  con- 
tract, and  "strict  proof*  is  properly  required  before  any 
exemption  may  be  claimed.  There  is  nothing  in  the  contract 
which,  by  implication  even,  can  be  regarded  as  making  it  other- 
wise. Th&i  is  a  sound  rule  which  devolves  the  onus  on  him  who 
best  knows  what  the  facts  are.  In  cases  of  loss,  proof  of  deliv- 
ery devolves  at  once  on  the  carrier  the  onus  of  exempting  him- 
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self  from  liabilitj — and  nothing  can  be  more  reasonable — ^before 
he  can  take  shelter  under  an  exception  to  require  proof  of  his 
care.  In  the  bill  of  lading  before  us,  ''  rust  and  breakage  "  are 
excepted,  words  of  singular  import,  and  in  one  sense  might  be 
supposed  to  coyer  any  injury,  unless  the  purpose  was  to  make 
the  owner  his  own  insurer;  however  gross  the  negligence  of  the 
carrier,  we  are  brought  back  to  the  same  point  that  the  excep- 
tion includes  such  breakage  as  care  and  diligence  could  noi 
avoid.  However,  the  legal  principles  of  our  cases  being  scarcely 
challenged,  unless  in  a  very  general  way,  the  grounds  of  appeal 
seem  to  complain  that  they  have  been  rather  rigorously  applied. 
When  it  is  insisted  that  a  particular  fact  being  shown  the  onus 
was  thereby  shifted,  this  is  but  another  form  of  asserting  thai  a 
sufficient  excuse  was  proved. 

We  are  disposed  to  rest  this  part  of  the  case  on  the  view  taken 
of  the  evidence  by  the  presiding  judge^  The  motion  for  a  new 
trial  is  refused. 

O'Neall,  Wabdlaw,  and  Wuhbrs,  JJ.,  concorrei. 

Motion  refused.  ^ 

Power  of  Common  Carbier  to  Limit  his  Liabilitt  bt  Exfbbss  Coh- 
TRACT:  See  Kimball  v.  Rviland  etc.  R.  R,  Co,,  62  Am.  Dec  567,  and  cases 
cited  in  the  note  573;  Oraham  v.  Davis^  Id.  285,  note  294;  Dorr  v.  New 
Jersey  Steam  Nav,  Co.,  Id.  125,  note  129.  The  principal  case  is  cited  to  the 
point  that  a  common  carrier  may  limit  his  common-law  liability  by  contract, 
in  Levy  v.  Southern  Express  Co,,  4  S.  C.  241,  in  which  it  was  held  that  this 
limitation  might  be  extended  to  a  second  carrier  to  whom  the  first  carrier 
delivered  the  goods,  when  this  extension  of  the  privileges  of  the  contract 
was  provided  for  in  the  contract  made  with  the  first  carrier. 

PowEB  OF  Common  Carrier  to  Limit  his  Liability  by  Notice. — ^The 
authorities  conflict:  See  Moses  v.  Boston  <£;  Matjie  R.  R.,  Q4t  Am.  Dec  381, 
and  note  393;  KimbaU  v,  Rutland  etc,  R,  R,  Co.,  62  Id.  567»  note  573;  Dorr 
y.  New  Jersey  Steam  Nav,  Co.,  Id.  125,  note  129.  I 

Contract  Exobptino  Carrier  from  Liability  for  Loss  of  Spbcifikd 
Kind  does  not  exempt  him  from  liability  for  such  loss  when  it  is  the  result 
of  negligence:  BentUy  v.  Bustard,  63  Am.  Dec.  561 ;  Oraliam  v.  Davis,  62  Id. 
285;  Camden  A  Amboy  R,  R,  Co,  v.  Baldauf,  55  Id.  481,  and  note  citing 
prior  cases  485.  The  principal  case  is  cited  to  the  point  that  a  contract 
limiting  a  common  carrier's  common-law  liability  cannot  be  pleaded  by  him 
as  an  exemption  for  any  loss  or  damage  resulting  from  his  own  negligence: 
Steele  v.  Toionsend,  37  Ala.  251;  S.  C,  Ala.  Sel.  Cas.  205;  Indianapolis  eU.  R. 
R.  Co.  .V.  Cox,  29  Ind.  362;  Ketchum  v.  American  etc.  Express  Co.,  52  Mo.  395. 
By  entering  into  such  a  contract,  the  carrier  does  not  change  his  character 
from  that  of  a  common  carrier  to  that  of  an  ordinary  bailee;  he  is  still  liable 
for  negligence,  and  he  cannot,  like  an  ordinary  bailee,  stipulate  for  exemp- 
tion from  responsibility  for  the  negligence  of  himself  or  his  servants:  Rail- 
road  V.  Lockwood,  17  Wall  377,  citing  the  principal  case.    But  there  are 
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ciaes  which  bold  that  a  oootnct  may  change  the  oomsaon  csmcr"^  liability 
into  that  of  an  ordinary  bailee:  KiimbaU  y.  Itmtkmd  He,  R,  R,  Co.,  6*2  Am. 
Dec  567,  note  574;  note  to  Dorr  y.  Sew  Jenej/  SUam  Kax,  Co.^  Id.  190. 

BiTRDKX  or  PBOor  IB  ON  Cakbikr  to  Show,  kot  07a.T  that  Loss  is 
WTTHDi  Tkrms  of  Ezckptiob,  bot  abo  that  proper  care  and  skill  were 
exercised  to  preveat  it:  OroMam  y.  DaxtBy  02  Ajn.  Dee.  285,  and  citations  in 
the  note  294.  Coalro.'  See  Soger  y.  Portsmomtk  eic  R.  R,  Co.^  50  Lt  659. 
Upon  the  harden  of  proof  where  a  passenger  is  injured,  see  note  to  FcurUk  v. 
Reigle,  Id.  680-689.  Proof  of  injury  to  glass  by  breakage,  notnithstandiog 
a  contract  releasing  the  carrier  from  liability  for  breakage  of  all  kinds  of 
glsas,  makes  oat  a  prima/acie  case  of  ne^igence  against  the  carrier,  and  the 
otnu  is  upon  him  to  show  the  exercise  of  doe  care  and  vigilance  on  his  part 
to  prevent  the  injnry:  Ketekmrn  v.  Ameriam  eCc  Exprtu  Co^  52  Ha  396» 
citing  the  principal  case. 


SiATB  V.  Nobth-Eastern  R  R  Co. 

[9  BSCHABDSOV't  JjJlW,  1C7.] 

MAifDAMxrs  18  Pbopkb  Rimedt  to  Ck>]iPKL  Bailboad  Oompant  to  C0!T- 
ST&rcr  Road  Pussuakt  to  Charter  in  crossing  navigable  streams  so  as 
not  to  obstract  navigation,  thoagh  indictment  lies  ss  for  a  nuisance. 

Bulk  that  Maxdamus  will  kot  be  Graxtkd  whsrb  therb  is  Spxcuio 
Leoal  Bexrot  is  restricted  to  cases  where  the  legalremedy  is  equally 
convenient,  complete,  and  beneficial, 

MA2n>AJiCs  is  Aptbofriatb  Bbmedy  to-Envobck  Pertormakcb  of  Duties 
^T  Artificial  Bodies. 

MAin)AMUs  was  granted  to  CQiDX>el  the  removal  of  obstmctions, 
placed  in  New  Market  and  Vardell's  creeks  by  the  respondent 
railroad  company  in  the  constraction  of  their  road,  and  to  pro- 
ceed in  crossing  these  streams  pursuant  to  the  provisions  of  their 
charter.  The  respondents  contended  below  that  the  streams 
were  not  navigable,  and  that  if  it  had  committed  a  nuisance 
mandamus  was  not  the  proper  remedy.  The  respondents  ap* 
pealed,  relying  upon  the  latter  ground  alone. 

Martin,  for  the  appellants* 
MitcheU  and  EUioti,  contra. 

By  Court,  Gloveb,  J.  The  appellants  have  abandoned  all  the 
grounds  in  support  of  their  motion  except  the  third,  which  sub« 
mits  that  if  they  have  committed  a  nuisance  mandamus  is  not 
the  proper  remedy. 

It  is  not  necessary  for  the  decision  of  this  question  to  trace 
the  writ  of  mandamus  from  its  first  institution  to  the  present 
time,  and  to  inquire  how  far  it  has  been  enlarged  as  a  remedial 
process  to  advance  justice  and  right.  Its  earliest  application 
seems  to  have  been  suggested  in  aid  of  that  clause  of  Magna 
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Charta  which  declares  that  nuUi  negabimus  avi  differemus  /«»- 
iidamvel  rectum:  Begina  v.  Heaihcote,  10  Mod.  48.  There  never 
has  been  any  disposition  to  abridge  the  use  of  the  writ  of  man- 
damus in  cases  where  it  is  applicable  as  a  remedy  either  by  the 
action  of  the  courts  or  by  the  legislature. 

The  general  doctrine  so  earnestly  insisted  on  by  the  appellant's 
counsel,  that  where  there  is  a  specific  legal  remedy  the  writ  will 
not  be  granted,  or  if  granted,  will  be  quashed,  is  fully  sustained 
by  reason,  and  by  the  authorities  to  which  the  court  has  been 
referred.  But  this  general  rule  has  been  restricted  to  cases 
where  the  legal  specific  remedy  is  equally  conyenient,  complete, 
and  beneficial. 

The  writ  of  Tnandamus  has  always  been  regarded  as  an  appro- 
priate remedy  to  enforce  the  performance  of  duties  by  artificial 
bodies.  In  the  case  of  Bex  v.  Bishop  of  Chester,  1  T.  R.  396, 
Buller,  J.,  says:  "It  is  peculiarly  the  duty  of  this  court  to  see 
that  the  powers  created  by  the  king's  charter  are  properly  exer- 
cised." How  far  an  indictment  is  a  specific  remedy,  was  con- 
sidered in  the  case  of  Bex  v.  Commissioners  of  Dean  Inclosure^ 
2  Mau.  &,  Sel.  80.  The  commissioners  had  neglected  to  obey 
an  order  of  the  sessions  directing  them  to  set  out  a  road  as 
a  public  road,  and  it  was  held  that  indictment  would  not  be  a 
specific  remedy,  that  is,  such  as  the  case  demands,  for  it  was 
a  proceeding  in  pcenam  for  the  past,  and  not  a  remedy  for  the 
future.  It  is  admitted  that  if  indictment  be  equally  convenient, 
beneficial,  and  effectual,  and  such  as  the  particular  case  de- 
mands, the  court  will  not  grant  the  m^andamus:  Bex  v.  Severn  S 
Wye  BaUwaij  Co,,  2  Bam.  &  Aid.  646.  This  is  not  the  ordinary 
case  of  an  obstruction  placed  in  the  highway,  which  may  be 
abated  as  a  nuisance  by  indictment,  but  the  obstruction  of  a 
highway  by  a  railway,  and  in  the  free  use  of  both  the  public 
interest  is  involved.  It  is  therefore  important  that  in  the  ap- 
plication of  a  remedy  public  travel  and  transportation  should 
not  be  stopped  or  checked,  either  on  the  highway  or  railway. 
**  It  ought  to  be  the  concern  of  a  court  of  justice  to  take  care 
that  whilst  they  are  granting  a  remedy  to  one  they  do  not  at 
the  same  time  expose  others  to  great  inconveniences,  and  likewise 
that  the  remedy  be  such  as  may  prove  effectual:"  Begina  v, 
Heaihcote,  10  Mod.  48.  The  relators  do  not  require  that  the 
railway  shall  be  destroyed,  but  that  the  corporation  shall  exer- 
cise the  powers  granted  in  the  manner  prescribed  by  their 
charter;  not  that  they  shall  be  punished  by  fine  or  otherwise, 
but  that  they  shall  do  their  duty  to  the  public.     This  is  a  rea- 
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sonable  request,  and  cannot  be  enforced  by  indictment  -without 
exposing  the  railway  company  to  great  inconvenience;  and  in 
the  end,  it  would  not  prove  such  a  remedy  as  the  case  demands. 
Corporate  bodies  must  be  compelled,  in  the  performance  of  their 
duties,  to  discharge  their  public  obligations^ 

This  court  is  of  opinion  that  a  writ  of  mandcemus  is  an  ap- 
propriate remedy  to  compel  the  defendants,  in  crossing  ''  rivers 
or  other  watercourses,"  to  pursue  the  mode  prescribed  by  their 
charter.  The  other  grounds  having  been  abandoned,  the  court 
has  not  considered  the  questions  which  they  suggest.  Since  the 
writ  of  mandamus  was  granted,  an  act  has  been  passed  by  the 
general  assembly,  and  has  been  brought  to  the  notice  of  the 
court,  which  declares  '*  that  the  existing  structure  of  said  rail- 
way at  the  points  of  intersection  of  said  road  with  the  creeks, 
known  as  New  Market  and  Vardell's  creeks,  is  hereby  declared 
to  be  lawful,  and  the  said  company  is  hereby  authorized  to 
cross  said  creeks  without  draw-bridges  or  other  provision  for 
the  navigation  of  the  same."  This  enactment  necessarily  super- 
sedes the  writ.  It  is  therefore  ordered  that  the  motion  be 
dismissed,,.and  that  all  further  proceedings  on  the  writ  be  re- 
strained. 

O'Neall,  Wabdlaw,  Wctebbs,  WnmiEB,  and  Mmmo,  JJ.,  con- 
curred. 

Motion  dismissed.  ^___^ 

Mandamus  does  not  Lte  where  Partt  has  Other  Adequate  Means 
OP  Redress:  Arherry  v.  BetwerSy  65  Am.  Dec.  791,  note  806;  People  v.  Olds, 
58  Id.  398,  and  cases  cited  in  the  note  407.  Mandamus  to  a  municipal  cor- 
poration to  remove  obstructions  and  keep  open  a  public  street  will  not  lie 
where  no  special  injury  to  the  relators  is  alleged,  because  an  indictment  for 
nuisance  is  an  effectual  remedy:  Reading  v.  Commonwealth^  51  Id.  534. 

Mandamus  is  Appropriate  Rembdt  to  Compel  Public  FuNcmoNARiES 
OR  Tribunals  to  perform  some  duty  required  by  law,  where  the  party  has 
no  other  remedy:  Board  of  Police  v.  Grant,  47  Am.  Dec.  102,  and  note  107. 
See  also  note  to  Stale  v.  Dunn,  12  Id.  30,  31;  note  to  Mayor  v.  Morgan,  18 
Id.  239;  note  to  Arherry  v.  Beavers,  55  Id.  806. 


McBride  v.  Ellis. 

[0  BiCHABOCON'B  LAW,  313.] 

KoncE  OF  Death  of  Living  Person  Published  Maliciously,  and  calcu- 
lated to  subject  the  person  to  ridicule,  is  libelous  and  actionable. 

New  Trial  op  Action  for  Libel  will  not  be  Granted  on  the  ground 
that  plaintiff's  counsel  submitted  certain  writings  of  defendant  to  de- 
fendant's witnesses  for  the  purpose  cf  testing  their  accuracy  in  recogniz- 
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ing  the  defendant's  handwriting,  and  afterwards,  by  his  own  witnesses, 
proved  such  writings  to  be  authentic,  when  the  writings  themselves  were 
not  submitted  to  the  jury  either  in  the  ai^gument  or  in  their  delibera- 
tions. 

Ac?noN  for  libel  for  publishing  in  the  Charlestown  Mercury, 
a  newspaper,  the  following  item:  ''Obituary.  Departed  this 
life  on  the  second  day  of  April,  at  Hickory  Hill,  in  Prince 
"William's  parish,  Mrs.  Eebecca  McBride,  in  the  ninety-fifth 
year  of  her  age.  The  editor  will  publish  the  above  obitu^ 
ary,  and  oblige  the  subscriber.  Respectfully,  W.  Bowers. 
April  4,  1853."  Upon  cross  examination,  the  plaintiff's  counsel 
exhibited  to  several  of  the  defendant's  witnesses  five  other  speci- 
mens of  writing,  and  inquired  of  them  their  opinion  whether 
these  specimens  were  in  the  handwriting  of  the  defendant,  with 
a  view  of  testing  their  accuracy  in  recognizing  the  defendant's 
handwriting.  Some  of  them  recognized  the  handwriting  in 
some  of  the  specimens,  and  some  did  not.  The  opinions  were 
various,  and  the  grounds  of  them  were  given.  The  plaintiff 
then  called  witnesses  who  testified  that  the  specimens  were 
written  by  Ellis.  They  were  not  exhibited  to  the  jury  in  the 
argument,  nor  were  they  before  them  in  their  deliberations. 
Verdict  was  for  the  plaintiff  for  thirty  dollars  damages.  In 
other  respects  the  opinion  states  the  case.  The  defendant  ap- 
pealed, and  moved  the  court  to  arrest  the  judgment,  on  the 
ground  that  the  writing  declared  on  was  not  a  libel  in  law; 
and  failing  in  that  motion,  moved  for  a  new  trial  on  the  ground 
that  the  plaintiff's  counsel  was  permitted  to  submit  to  the  de- 
fendant's witnesses  certain  writings  and  compare  them  with  the 
alleged  libel,  not  only  to  test  the  accuracy  of  their  opinions 
upon  the  defendant's  handwriting,  but  to  prove  them  to  be  in 
the  defendant's  handwriting. 

Tillinghaet,  for  the  appellant. 

Fickling,  contra. 

By  Court,  Whitner,  J.  This  was  an  action  founded  on  an 
alleged  libel  published  in  a  newspaper  in  the  form  of  an  obitu- 
ary, the  lady  announced  as  dead  being  yet  living,  and  the  next- 
door  neighbor  of  the  defendant.  The  residence  and  name 
are  truly  given,  though  the  age  was  greatly  exaggerated.  The 
communication  was  made  as  though  coming  from  one  known  in 
the  same  parish,  whose  participation  it  seems  was  not  even  pre- 
tended, the  whole  being  traced  to  the  defendant.  The  presid- 
ing judge  held  the  writing  to  be  a  libel,  if  conceived  and  pub- 
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lished  falsely  and  mallciouslj.  This  question  has  been  settled 
by  the  jury,  together  with  other  facts  necessary  to  the  mainte- 
nance of  the  action,  against  the  defendant,  and  his  first  motion 
in  this  coiirt  is  to  arrest  the  judgment,  **  because  the  writing 
declared  on  is  not  a  libel.'' 

Eminent  jurists,  it  has  been  said,  have  declared  they  had  not 
been  able  to  find  a  satisfactory  definition  of  a  libel.  ''It 
seemeth  that  a  libel,  in  a  strict  sense,  is  taken  for  a  malicious 
defamation,  expressed  either  in  printing  or  writing,^  and  tending 
either  to  blacken  the  memory  of  one  who  is  dead  or  the  reputa- 
tion of  one  who  is  alive,  and  to  expose  him  to  public  hatred, 
contempt,  or  ridicule:"  Hawk.  P.  C,  c.  73,  sec.  1. 

This  definition  has  long  been  familiar  to  the  ears  of  the  pro- 
fession, and  any  case  falling  within  its  range  will  be  universally 
regarded  as  well  sustained.  In  my  investigations  on  this  sub- 
ject, I  find  these  elements  discussed  and  variously  applied.  Mr. 
Hamilton,  in  a  learned  argument  before  the  court  in  New  York, 
"  ventured  with  diffidence,"  after  alluding  to  the  embarrassment 
of  Lord  Camden,  to  submit  the  following  definition:  "A  libel 
is  a  censorious  or  ridiculing  writing,  picture,  or  sign,  made  with 
a  mischievous  and  malicious  intent  towards  government,  magis- 
trates, or  individuals:"  People  y.  Crossioell,  3  Johns.  Cas.  354. 
This  definition  is  subsequently  approved  and  adopted  by  tho 
court:  Steele  v.  Southurick,  9  Johns.  214. 

The  principle  on  which  such  actions  are  sustained  is  rather 
narrowly  laid  down  by  not  observing  the  distinction  which  ob- 
tains between  written  and  oral  slander.  Notwithstanding  the 
hesitation  expressed  by  Mansfield,  C.  J.,  in  Thorley  v.  Kerry,  4 
Taunt.  355,  he  admits  it  was  then  too  late  to  deny,  the  difference 
having  been  recognized  long  before.  In  VUlers  v.  Monsley,  2 
Wils.  403,  Bathurst,  J.,  held  that  writing  and  publishing  any- 
thing of  a  man  that  rendered  him  ridiculous  is  a  libel,  and  ac- 
tionable. In  BeU  V.  Stone,  1  Bos.  &  Pul.  331,  written  words 
of  contumely  were  held  to  be  actionable.  In  Cook  v.  Ward,  6 
Bing.  409,  in  which  a  verdict  had  been  rendered  for  the  plain- 
tiff. Sergeant  Jones  moved  in  arrest  of  judgment,  because  there 
was  nothing  in  the  alleged  libel  calculated  to  injure  the  plain- 
tiff, or  even  to  make  him  the  object  of  ridicule.  The  production 
complained  of  was  a  dull  joke,  intended,  no  doubt,  as  it  was 
admitted,  to  raise  a  laugh,  an  effect  which,  by  the  way,  it  was 
proved  to  have  produced.  The  case  is  instructive  on  the  point 
under  consideration,  and  the  verdict  was  sustained,  because  of 
the  tendency  of  this  writing  to  render  the  plaintiff  ridiculous. 
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and  notwithstanding  its  ludicrous  cliaracter,  the  additional  proof 
of  the  consequences  was  held  admissible,  as  at  once  identifying 
the  subject  of  the  libel,  and  showing  the  necessary  result  from 
its  publication.  In  Steele  t.  Southvneky  9  Johns.  214,  to  publish 
maliciously  of  one  that  he  had  testified  with  levity  was  held  to 
be  cause  of  action;  for  although,  says  the  judge,  the  words  do 
not  import  perjury  in  a  legal  sense,  the  view  was  doubtless  to 
hold  the  individual  up  to  contempt  and  ridicule;  and  the  court 
in  their  judgment  say  that  VUlers  v.  Monsley,  eupra,  asserts  a 
doctrine  founded  in  law,  justice,  and  sound  policy. 

I  think  the  case  of  Soulhwick  v.  Stevens,  10  Johns.  443,  still 
more  to  the  point.  The  writing  might  well  be  denominated  a 
piece  of  sarcastic  irony.  A  verdict  was  rendered  for  plaintiff 
in  that  case.  The  publication  was  of  the  following  import: 
"  It  is  with  unfeigned  grief  we  inform  our  readers  that  South- 
wick,  late  editor  of  the  Albany  Begister,  has  become  insane; 
the  progress  of  his  malady  has  been  observed  for  some  time 
past;  and  at  length,  much  to  the  regret  of  his  friends  and  his  ad- 
versaries, it  has  resulted  in  a  confirmed  lunacy,"  etc.  This  was 
held  by  the  circuit  judge,  **  though  merely  ironical,  yet  as  hold- 
ing up  the  plaintiff  in  a  ridiculous  point  of  light,  and  in  that 
view  it  was  libelous."  It  was  in  vain  that  the  counsel  for  the 
defendant  urged  before  the  appellate  tribunal  that  the  matter 
set  forth  as  a  libel  was  so  innocent  and  harmless  that  it  could 
not  be  deemed  a  libel,  especially  under  the  circumstances,  and 
when  published  of  the  printer  of  a  newspaper.  The  ruling 
of  the  judge  was  sustained  by  the  entire  court.  Such  author- 
ities, I  presume,  might  be  greatly  multiplied.  I  will  only  add 
references  to  Lake  v.  King,  1  Saund.  120, 131;  Bradley  v.  Meth^ 
wyn,  2  Sel.  N.  P.  1062,  note  2;  and  Cropp  v.  Tilney,  3  Salk. 
225.  In  the  last  case  Holt,  C.  J.,  says:  **  Scandalous  matter 
is  not  necessary  to  make  a  libel;  it  is  enough  if  the  defendant 
induces  an  ill  opinion  to  be  had  of  the  plaintiff,  or  to  make  him 
contemptible  and  ridiculous." 

It  remains  only  to  inquire  whether  the  publication  in  question 
does  hold  up  the  plaintiff  ''  to  public  hatred,  contempt,  or 
ridicule." 

In  the  judgment  of  this  court,  such  a  notice  in  the  public 
gazettes  was  well  calculated  to  subject  one,  under  such  circum- 
stances, to  ridicule;  was  intended  and  calculated  to  impair  this 
lady  in  the  enjoyment  of  society,  and  to  throw  a  contempt  on 
her  which  might  affect  her  general  comfort.  Such,  I  think,  is 
the  ready  response  of  eveiy  bosom;  and  to  allow  the  press  to  be 
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the  vehicle  of  snch  maUcions  ridiculeof  priyate  persons,  and  yet 
the  offender  escape  with  impunity,  would  shook  the  moral  sense 
and  vitiate  the  moral  taste  of  the  communiiy.  According  to  the 
role  estabMshed  by  the  cases  referred  to,  the  publication  being 
false  and  maliciotis,  was  libelous  and  sufficient  to  maintain  the 
action. 

In  reference  to  the  ground  submitted  for  a  new  trial,  it  is  un- 
necessary to  consider  the  point  raised.  The  brief  informs  us 
that  the  writings  in  question  were  not  exhilnted  to  the  jury  in 
argumuit,  nor  were  they  before  them  in  their  deliberations. 

The  motion  in  arrest  of  judgment  and  for  a  new  trial  is  dis- 
missed. 

CNeall,  Wabdlaw,  Wtthebs,  and  Qloveb,  JJ.,  concurred. 

Motion-dismissed.  

PuBLioATiow  Calculated  to  Sxtbtect  Ostb  to  Contempt  or  RiDicirLE  is 
Libelous:  Miller  y.  Butier,  52  Am.  Dec  768,  and  cases  cited  in  the  note  770; 
Bice  V.  Simmons,  31  Id.  766. 

Words  to  be  Actionable  must  have  been  Pubushed  with  Malioi 
EITHER  Express  or  Implied:  Bart  v.  Reed,  35  Am.  Dec.  179. 


GrARRETT   V.  RhAME. 

[0  BlOHABDSON'B  LaW,  407.] 

Allowing  Chattel  Purchased  at  Sheriff's  Sale  to-  Remain  in  Pos- 
session OF  Debtor  is  not  fraudulent  as  to  creditors,  when  the  purchaser 
was  not  a  creditor,  and  purchased  bona  fide. 

Transfer  of  Chattel  bt  Purchaser  to  Infant  Son  of  Debtor,  upon 
debtor's  refunding  purchase  money  and  interest  to  such  purchaser,  -^ho, 
as  he  was  not  a  creditor,  and  purchased  bona  fide,  acquired  title  to  the 
property  at  a  sheriff's  sale  thereof  as  the  property  of  the  debtor,  notwith- 
standing he  allowed  the  debtor  to  retain  possession  of  it,  is  not  fraudulent 
as  to  creditors,  and  does  not  subject  the  property  to  execution  for  the 
debtor's  debts  in  the  absence  of  proof  of  actual  fraud;  and  the  debtor's 
possession  prior  to  the  transfer  is  subject  to  the  purchaser's  title,  and  his 
subsequent  possession  will  be  intended  to  be  that  of  a  guardian. 

Tboteb  for  a  slave  bj  John  A.  Qarrett  against  John  C.  Bhame, 
the  late  sheriff.  The  slave  was  sold  under  execution  against 
Thomas  Garrett,  and  was  purchased  by  Bichardson,  who  had 
been  requested  by  Thomas  Garrett  to  befriend  him,  who  paid 
his  own  money,  and  took  a  bill  of  sale  to  himself.  Four  years 
afterwards,  after  Thomas  Gbrrett  had  refunded  the  purchase 
money  with  interest  to  Bichardson,  the  latter,  by  bill  of  sale, 
transferred  the  slave,  at  the  request  of  Thomas  Garrett,  to  the 
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plaintiff,  who  was  the  son  of  Thomas  Garrett,  and  not  abore 
twelve  years  of  age.  Ten  years  after  the  first  sale  the  defend- 
ant, who  was  then  sheriff,  sold  the  slave  again,  under  fi.  fa. 
against  Thomas  Garrett;  and,  in  behalf  of  creditors,  he  con* 
tended  that  the  plaintiff 's  title  was  fraudulent  and  void.  Thomas 
Garrett  was  insolvent  at  all  times  after  the  first  sale.  Upon  the 
day  of  the  first  sale  to  Bichardson  the  negro  returned  immedi- 
ately into  the  possession  of  Thomas  Garrett.  The  bill  of  sale 
was  not  made  to  the  plaintiff  until  the  whole  purchase  money 
was  refunded.  The  plaintiff,  after  the  first  sale,  lived  with  his 
father,  Thomas  Garrett;  and  the  negro  remained  in  the  posses- 
sion of  the  latter  from  the  first  sale  until  the  plaintiff  attained 
his  majority,  and  afterwards  imtil  the  levy  was  made  by  the  de- 
fendant. To  the  jury  was  submitted,  besides  the  other  questions 
of  fact,  the  question  whether  there  was  any  fraudulent  agree* 
ment  between  Bichardson  and  Thomas  Garrett  before  Bichard- 
son acqtiired  title;  and  if  not,  the  jury  were  instructed  that 
there  was  a  good  title  in  Bichardson,  and  that  the  transfer  of  it 
to  the  plaintiff  was  not  so  affected  by  a  subsequent  payment  of 
purchase  money  by  Thomas  Garrett  that  thereby  there  was 
vested  in  Thomas  Garrett  any  legal  title  subject  to  execution. 
Verdict  was  for  the  plaintiff.  The  defendant  appealed  and 
moved  for  a  new  trial. 

Spain,  for  the>  appellant* 

Blanding,  contra. 

By  Coiirt,  GkiOVEB,  J.  By  the  sheriff's  bill  of  sale,  Bob  wad 
legally  transferred  to  W.  E.  Bichardson,  and  the  purchase  money 
was  applied  to  the  satisfaction  of  judgments  against  Thomas 
Garrett.  To  impeach  the  title  for  fraud,  the  defendant  must 
show  that  W.  E.  Bichardson  purchased  with  a  secret  intent  of 
defeating  the  claims  of  creditors.  But  all  the  facts  of  this  case 
directly  contradict  such  a  conclusion.  Bichardson  v^as  not  a 
creditor,  the  sale  was  public,  and  the  possession  of  Thomas  Gar- 
rett, which  immediately  followed,  was  consistent  with  fair  deal- 
ing. That  a  stianger  permits  property  to  go  into  the  possession 
of  another  from  benevolent  motives,  cannot  be  regarded  a  badge 
of  fraud.  After  judgment  creditors  have  appropriated  the  fruits 
of  a  first  sale,  they  may  not  afterwards  recapture  the  property 
in  the  hands  of  bona  fide  purchasers  and  resell  it  in  satisfaction 
of  their  debts. 

While  the  title  continued  in  Bichardson  and  the  possession  in 
Thomas  Garrett,  the  circumstances  of  this  case  are  in  no  respect 
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different  from  the  ease  of  EUd  t.  i2aio2ifiam,  2  Bob.  h  Pol.  59. 
B  became  the  purchaser  of  A's  goods,  which  were  sold  by  the 
sheriff;  he  took  a  bill  of  sale  and  permitted  them  to  remain  in 
A's  possession.  A  afterwards  executed  a  bill  of  sale  of  the  same 
goods  to  C,  a  creditor,  who  took  possession;  whereupon  B 
brought  an  action  against  C,  and  it  was  held  that  he  was  enti- 
tled to  recover.  Lord  Eldon,  C.  J.,  says:  "  It  appears  to  me 
that  this  case  does  not  fall  within  the  principle  of  Ticywf^  Case^ 
3  Ck>.  80,  and  the  other  cases  on  this  subject,  where  the  parties 
stood  in  the  relation  of  debtor  and  creditor,  and  where  their 
object  was  to  defeat  other  creditors.  This  seems  to  me  a  new 
case;  for  here  the  goods  were  purchased  at  a  public  sale  by  a 
person  who  had  neyer  acquired  the  character  of  a  creditor,  and 
were  then  lent  to  the  original  owner  for  a  temporaiy  and  honest 
jmrpoee." 

But  it  was  argued  that  when  Thomas  Garrett  refunded  the 
purchase  money  and  interest,  and  at  his  request  Bichardson 
transferred  Bob  by  bill  of  sale  to  the  plaintiff,  it  was  with  a 
fraudulent  purpose  to  prevent  the  payment  of  his  debts.  It 
may  be  that  the  amount  refunded  to  Richardson  was  the  money 
of  Thomas  Garrett;  but  has  the  l^;al  title  to  Bob  ever  been  in 
Thomas  Garrett?  and  has  he  ever  had  such  a  l^;al  interest  in 
him  as  would  be  subject  to  levy  and  sale  under  a  fieri  facias  f 
His  possession,  while  the  title  was  in  Bichardson,  was  never  ad- 
verse to  Richardson's  right  of  property;  and  his  possession  after 
the  title  passed  to  the  plaintiff,  who  was  an  infant,  will  be  in- 
tended to  be  a  possession  as  guardian. 

On  refunding  the  purchase  money  and  interest,  if  Bob  had 
been  conveyed  to  the  plaintiff  in  trust  for  Thomas  Garrett,  with 
the  view  of  protecting  him  from  his  creditors,  they  might 
reach  such  a  trust  in  equity,  and  if  within  the  29  Car.  IL,  by  an 
execution  at  law.  If  a  trust  resulted  in  favor  of  Thomas  Gar- 
rett, it  is  not  the  subject  of  levy  and  sale:  Batiakett  v.  Holsou" 
hack,  2  Bich.  L.  624. 

Whether  the  possession  of  Thomas  Garrett  conferred  a  title, 
and  whether  there  was  any  fraud  in  the  transaction  which  could 
defeat  the  legal  rights  of  the  plaintiff,  were  submitted  to  the 
jury  by  the  circuit  judge,  with  pro^  instructions,  and  we  are 
satisfied  with  their  verdict. 

Motion  dismissed. 

O'Neall,  Wabdlaw,  Withebs,  "WmraEB,  and  Muhbo,  JJ.,  con- 
curred. 

Motion  dismissed. 
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Retention  or  Possissiov  of  Chattel  bt  Debtor  aftkb  Sale  thkbxov  ok 
Execution  does  not  avoid  the  sale,  if  it  is  free  from  fraud  in  other  reapects: 
KuykendaU  v.  McDonald,  57  Am.  Dec.  212;  McMichtul  v.  NcDermoU,  55  Id. 
500;  Walter  v.  GemanC,  63  Id.  491  j  Garland  v.  Chambers,  49  Id.  63;  StovaU 
V.  Farmers*  etc.  Bank,  47  Id.  85;  Foster  t.  McOregor,  34  Id.  713;  see  also 
PringU  ▼.  Hhame^  pott,  p.  500l 
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X9  BicHAapsow's  Law,  433.] 

exemtlabt^  damages  mat  be  awabded  ik  achoks  voft  assauut  akd 

Battery. 
Peouniabt  CntcirMSTAKCBS  or  Defendant  may  be  Coksidebbd  ik  Fxxino 

Damages  in  an  action  for  assault  and  battery. 

Trespass  for  assault  ai]d  battery,  made  without  just  proYoea- 
tion.  Tbe-defendant  used  much  profanity  against  Uie  plaintiff, 
and  struck  him  two  blows  with  a  cane  before  the  plaintiff  re« 
turned  a  blow.  EYidence  was  introduced  to  the  effect  that  the 
defendant  was  a  man  of  substance.  The^court  instructed  that  the 
superiority  of  the  pecuniary  condition  of  the  defendant  OYer  that 
of  the  plaintiff  was  not  to  be  considered,  further  than  that  the 
ability  of  the  defendant  to  pay  was  one  of  the<!ircumstances  which 
formed  a  just  measure  of  damages.  Verdict  was  for  the  plaintiff 
for  fiYe  hundred  dollars.  The  defendant  appealed  and  moYed 
for  a  new  trial,  on  the  ground  that  the  latter  part  of  the  instruc- 
tion was  erroneous,  and  that  the  Yerdiot  was  excessiYe  and  con* 
trary  to  the  eYidence. 

J,  S,  O.  Richardson  and  Bellinger^  for  the  appellant. 

J,  S.  Bichardson,  jun.^  contra. 

By  Court,  CNeall,  J.  The  right-of  the  jury  in  actions  for 
assault  and  battery  to  find  YindictiYe  damages  has  neYer  before 
been  questioned  within  my  knowledge.  In  CkaneUory.  Vaugkan, 
2  Bay,  416,  the  jury,  we  are  told  by  the  reporter,  found  heaYy 
damages  in  the  case  of  a  Yery  unproYoked  assault.  The  judges 
then  said:  '*  It  was  their  [the  jury's]  proYince  to  weigh  well  and 
consider  all  the  circumstances  of  the  case,  and  to  assess  such 
damages  as  they  thought  would  be  commensurate  irith  the 
nature  of  the  injury,  and  such  as  would  effectually  check  such 
an  eYil.''  This  direction  has  been  in  all  subsequent  cases  fol- 
lowed, and  it  may  be  here  remarked  that  although  the  party  de- 
fendant in  assault  and  battery  may  be  liable  both  citiUy  and 
criminally,  yet  the  damages  found  on  the  ciYil  side  of  the  court. 
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if  ihej  are  regarded  as  a  sufficient  punishment,  nniformlj  make 
the  punishment  criminally  nominal. 

But  the  objection  mainly  relied  upon  was  that  the  judge  should 
not  have  said  to  the  jury  that  *'  the  ability  of  the  defendant  to 
pay  was  one  of  the  circumstances  which  formed  a  just  measure 
of  damages."  I  think  there  was  nothing  erroneous  in  this. 
For  certainly  damages  might  be  oppressiye,  excessiye,  and  ruin- 
ous to  a  poor  man  which  would  be  a  mere  trifle  out  of  the  treas- 
ury of  a  rich  one.  Can  the  law  be  so  absurd  as  to  call  that  re- 
dress which  would  be  laughed  to  scorn  by  a  defendant  of  wealth  ? 

I  do  not  intend  to  follow  the  learned  counsel  through  the 
mazes  of  the  labyrinth  of  legal  learning  in  which  they  iuYolyed 
themselves.  All  this  may  be  well  enough  for  lawyers,  but 
judges  are  to  decide,  not  talk.  Hence  a  few  reasons  deriyed 
from  a  few  cases  will  answer  my  purpose.  The  general  rule  is 
very  well  stated  in  a  recent  work:  3  Graham  &  Waterman  on 
Kew  Trials,  1120.  "  In  actions  of  assault  and  battery,  or  of 
slander,  there  is  no  rule  by  which  the  damages  may  be  meas- 
ured, but  the  same  must  be  left  to  the  discretion  of  the  jury." 
To  exercise  that  discretion  properly,  must  they  not  know  not 
only  the  rank  and  condition  in  life  of  the  parties,  but  also,  as  a 
part  of  it,  the  ability  of  the  defendant  to  pay  ?  In  Bump  t.  Betis, 
23  Wend.  85,  the  court,  in  deciding  on  the  question  of  excessive 
damages,  turn  to  the  facts  that  the  defendant  had  the  command 
of  great  wealth,  and  that  the  plaintiff  was  a  poor  man,  as  two 
of  the  circumstances  justifying  the  heavy  verdict.  In  McConneU 
V.  Hampton,  12  Johns.  235,  proof  was  received  that  Oeneral 
Hampton,  the  defendant,  was  in  the  receipt  of  an  annual  income 
of  sixty  thousand  dollars.  Such  evidence  was  received  to  justify 
a  heavy  verdict,  and  to  show  the  ability  of  the  defendant  to  pay. 

In  my  long  experience  as  a  lawyer  and  a  judge,  I  never  knew 
an  exception  taken  in  actions  for  assault  and  battery,  slander, 
malicious  prosecutions,  and  malicious  torts,  generally,  to  evi- 
dence of  the  defendant's  wealth;  and  if  such  proof  could  now 
be  excluded,  or  the  judge  restrained  from  commenting  on  it  as 
a  measure  of  damages,  it  would  be  in  fact  to  reverse  a  course  of 
justice  coeval  with  the  administration  of  it  by  the  courts  of  this 
state. 

The  motion  is  dismissed. 

WABDLA.W,  Wuhebs,  WBTnixB,  GxovEB^and  Muinto,  JJ.,  con» 
curred. 

Motion  dismissed. 
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Peouniaby  Ciboumbtahcbs  or  Partus  as  APFScrmro  Msasukb  of  Dam- 
ages—Pecuniary Circumstances  of  Defendant.— Eddence  of  the  pecu- 
Diary  oircumstancefl  of  the  defendant  are  admissible  in  two  classes  of  cases:  1. 
Where  the  case  is  one  in  which  exemplary  damages  may  be  awarded;  2. 
Where  the  case  is  of  snch  a  nature  that  the  wealth  of  the  defendant  increases 
the  wrong  inflicted.  And  a  third  class  might  perhaps  be  made  in  actions  for 
breach  of  promise  of  marriage,  where  the  wealth  of  the  defendant  is  admis- 
sible to  show  the  extent  of  the  plaintiff's  loss;  though  this  dass  may  properly 
fall  under  the  second  of  the  above  classes. 

AdmMinbU  in  Avoarding  Exemplary  Damage*, — ^Notwithstanding  the  efforts 
of  Mr.  Greenleaf,  exemplary  damages  are  very  generally  awarded  at  the 
present  day  in  cases  of  malicious  and  wanton  torts,  and  the  like.  And  in  sudi 
cases  as  these,  since  part  of  the  damages  are  avowedly  awarded  for  the  purpose 
of  punishing  the  defendant,  if  he  is  a  man  of  large  means  and  great  pecuniary 
resources,  he  will  not  be  punished  adequately  by  a  money  verdict  which 
would  be  fully  sufficient  for  this  purpose  when  rendered  against  a  defendant 
of  little  means.  An  amount  that  might  be  extremely  punitive  to  a  defendant 
of  small  or  moderate  means  would  be  light  and  trivial  to  a  defendant  of  very 
much  larger  means:  Brown  v.  Evans,  8  Saw.  4m;  S.  C,  17  Fed.  Rep.  912; 
Sloan  V.  Edwards,  61  Md.  101;  MeUms  v.  Dodge,  38  Wis.  300.  Therefore,  in 
such  cases  and  upon  this  ground,  the  pecuniary  circumstanoesof  the  defendant 
become  material  and  relevant,  and  may  be  considered  by  the  jury  in  determin- 
ing the  amount  of  their  verdict:  Drown  v.  Evaw,  8  Saw.  488;  S.  C,  17  Fed. 
Hep.  912;  Sloan  v.  Edtoards,  61  Md.  89;  McCarthy  v.  Nishern,  22  Minn.  90; 
Belknap  v.  Railroad,  49  N.  H.  358,  373,  374;  Brown  v.  Swin^ord,  44  Wis. 
282,  291-294;  Clfm  v.  Hdmes,  33  Gratt.  722;  S.  C,  36  Am.  Rep.  793;  see 
also  cases  cited  infra.  In  Bump  v.  Betts,  23  Wend.  85,  which  was  an  action 
for  malicious  prosecution,  it  was  held  that  the  damages  were  not  excessive, 
considering  the  wealth  of  the  defendant  and  the  poverty  of  the  plaintiff. 

But  if  there  are  no  aggravating  circumstances,  such  as  will  authorize  ex- 
emplary damages,  then  evidence  of  the  pecuniary  circumstances  of  defendant 
will  not  be  admissible,  for  they  are  not  relevant  or  material  in  a  case  for  com- 
pensatory damages  where  the  plaintiff  is  to  be  compensated  for  his  actual 
damage  and  the  defendant  is  not  to  be  punished  otherwise  for  the  wrong  done: 
Morgan  v.  Durfte,  69  Mo.  469;  Dush  v.  Filtihugh,  2  Lea,  307;  Belknap  v. 
RaUroad,  19  N.  H.  358,  373,  374;  Taber  v.  llutson,  6  Ind.  322;  S.  C,  61  Am. 
Dec.  96.  Though  where  only  compensatory  damages  are  awarded,  if  the  de- 
fendant's wealth  contributes  to  the  injury,  it  will  then  become  relevant,  as  we 
shall  see.  But  even  in  a  case  calling  for  exemplary  damages,  the  wealth  of  the 
defendant  is  not  a  legitimate  subject  of  argument  by  counsel  if  no  evidence  has 
been  introduced  concerning  it:  Brown  v.  Swin^ord,  44  Wis.  282,  291-294. 

In  Iowa,  evidence  of  the  defendant's  pecuniary  circumstances  is  not  ad- 
mitted, even  with  a  view  to  exemplary  damages:  Huni  v.  (7.  <fc  N.  IV,  R,  R, 
Co.,  26  Iowa,  363;  Ouengereck  v.  Smit?i,  34  Id.  348,  overruling  Kamey  t. 
Paislfy,  13  Id.  89,  Beck,  C.  J.,  dissenting. 

Admissible  when  Injury  Inereased  by  Wealth  of  Defendant — ^The  rule  that 
in  cases  of  malicious  and  wanton  torts,  where  exemplary  damages  may  be 
awarded,  evidence  of  the  defendant's  pecuniary  circumstances  is  admissible, 
must  be  considered  as  settled  in  view  of  the  numerous  authorities.  But  Mr. 
Greenleaf,  owing  to  his  hostility  to  the  principle  of  exemplary  damages,  has 
said:  **  Nor  are  damages  to  be  assessed  merely  according  to  the  defendant's 
ability  to  pay;  for  whether  the  payment  of  the  amount  due  to  the  plaintiff  as 
compensation  for  the  injury  will  or  will  not  be  convenient  to  the  defendant 
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does  not  at  all  affect  the  qnestion  as  to  the  extent  of  the  injury  done,  which 
is  the  only  question  to  be  deteimioed.  The  jury  are  to  inquire,  not  what  the 
defendant  can  pay,  but  what  the  i^aintiff  ought  to  receive.  But  so  far  as  the 
defendant's  rank  and  influence  in  society,  aud  therefore  the  extent  of  the  in- 
jury, are  increased  by  his  wealth,  evidence  of  the  fact  is  pertinent  to  the 
issue:**  2  GreeuL  Ev.,  sec.  269.  This  is  a  correct  statement  of  the  rule 
obtaining  in  our  second  class  of  cases.  But  it  is  incomplete,  inasmuch  as  the 
defendant's  ability  to  pay  i$  considered  in  awarding  exemplary  damages.  In 
this  second  class  of  oases,  howeyer,  such  as  slander,  libel,  seduction,  or  breach 
of  promise,  where  the  injury  inflicted  is  increased  by  the  social  power  and 
position  of  the  defendant  and  his  rank  in  the  community,  his  pecuniary  cir- 
cumstances, as  an  element  that  goes  to  make  up  this  rank  and  influence  in 
society,  may  be  introduced  in  a  case  where  only  compensatory  damages  may 
be  awarded.  The  rule  is  thus  stated  by  Hoemer,  C.  J.,  in  Bennett  v.  Hyde^ 
G  Conn.  27:  '*  Great  wealth  is  generally  attended  with  correspondent  influ- 
ence; and  little  influence  is  the  usual  concomitant  of  little  property.  The 
declarations  of  a  man  of  fortune  conc«ming  the  character  of  another,  like  a 
weapon  thrown  by  a  vigorous  hand,  will  not  fail  to  inflict  a  deeper  wound 
than  the  same  declarations  made  by  a  man  of  small  estate,  and,  as  a  conse- 
quence not  uncommon,  of  small  influence."  And  in  Johnnon  v.  Smithf  64  Me. 
655,  it  is  said:  '*  So  far  as  the  cause  of  action  rests  upon  an  injury  to  the 
character  or  an  insult  to  the  person,  compensatory  damages  may  be  increased 
by  proof  of  the  wealth  of  the  defendant.  This  is  upon  the  ground  that  wealth 
is  an  element  which  goes  to  make  up  his  rank  and  influence  in  society,  and 
thereby  renders  the  injury  or  insult  resulting  from  his  wrongful  acts  the 
greater."  For  further  authorities  on  this  head,  see  it^frOf  "Slander  and 
Libel,"  **Seduction,"  "Breach  of  Promise." 

In  such  cases  as  these,  it  has  been  held  that  the  defendant's  pecuniary  cir- 
cumstances should  be  proved  by  general  reputation  rather  than  by  particular 
facts,  for  it  is  the  defendant's  position  in  society  that  gives  his  slanderous  state- 
ments character  aud  weight,  aud  it  is  his  reputation  for  wealth  rather  than 
its  actual  possession  that  confers  this  position  generally:  Stanwood  v.  Whit" 
inoTf.  G3  Me.  209  (slander);  Johnson  v.  Smith,  WId.  655;  Kniffen  v.  McConnell, 
30  N.  Y.  285,  289  (breach  of  promise);  see  WhiU  v.  MuHland,  71  HI.  250 
(seduction).  But  in  cases  for  exemplary  damages  the  evidence  should  be  par- 
ticular: Sloan  V.  Edwards,  61  Md.  101. 

DefendauVs  Proof  in  RebuUal. — The  defendant  may  prove  in  rebuttal  that 
part  of  his  property  has  been  sold  without  his  consent,  after  the  suit  was  com- 
menced, to  satisfy  a  prior  debt:  Sprague  v.  Cravj,  51  Dl.  288  (breach  of 
promise).  In  cases  where  it  is  competent  for  the  plaintiff  to  prove  the 
wealth  of  the  defendant  to  increase  the  damages,  it  is  equally  competent  for 
the  defendant  to  show  a  want  of  it  to  diminish  them.  Nor  can  he  be  de- 
prived of  this  right  by  the  omission  of  the  plaintiff  to  offer  any  proof  on  that 
point  or  make  any  claim  for  damages  on  that  ground:  Johnson  v.  Smith,  (A 
Me.  533  (assault);  see  also  Kamey  v.  Paidey,  13  Iowa,  89,  92  (doubted  in 
Guengerech  v.  Smitfi,  34  Id.  348,  on  the  point  of  admitting  evidence  of  pecu- 
niary circumstances  at  all). 

Cases  against  Tioo  or  More  D^endants. — In  an  action  against  two  or  more 
to  recover  for  an  injury  to  the  plaintiff*,  in  whicli  the  plaintiff  is  entitled  to 
exemplary  damages  by  reason  of  tlie  conduct  of  the  defendants  which  occa- 
sioned the  injury  being  willful,  wautun,  or  malicious,  the  pecuniary  ability  of 
one  defendant  should  not  bo  coiisiilered  by  the  jury  in  determining  the  dam- 
ages which  a  co-defendant  &hull  have  assessed  against  him:  KaHroad  Co,  v. 
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Smith,  54  IlL  517.  An  inttractioD  that  the  jury  might  take  into  oooaideim- 
tion  the  peonniary  ability  of  each  of  three  defendants  to  pay  damages  was 
held  erroneous,  though  exemplary  damages  were  allowable,  because,  as  they 
were  liable  jointly,  aud  their  wealth  varied  greatly,  the  verdict  would  bo 
harder  on  some  than  on  others.  And  it  was  held  that  the  jury  ought  to  con- 
sider what  the  plaintiff  ought  to  receive,  the  defendants'  wealth  being  a  mere 
aggravation  of  the  injury:  Smith  v.  Wunderiieh,  70  Id.  426,  437.  But  in  Bdl 
V.  Morrison,  27  Miss.  68,  it  is  held  that  in  a  case  of  joint  tort,  where  the  de- 
fendants join  in  their  pleas,  the  jury  must  assess  damages  against  the  defend- 
ants jointly,  according  to  the  amount  which  in  their  judgment  the  most  cul- 
pable of  them  ought  to  pay,  and  evidence  of  the  wealth  of  one  of  the  defend- 
ants was  received,  Fisher,  J.,  dissenting. 

Assault  and  Battest. — We  now  prooeed  to  classify,  according  to  the 
nature  of  the  action,  the  cases  in  which  evidence  of  the  defendsat's  wealth  has 
been  admitted.  In  an  action  for  assault  and  battery,  where  the  circum- 
stances of  the  case  are  such  as  to  render  the  recovery  of  exemplary  dnmsgfti 
permissible,  the  pecuniary  circumstances  of  the  defendant  are  admissible  in  evi- 
dence for  the  reasons  above  stated:  See  tupra,  * 'Admissible  in  Awarding  Ex- 
emphiry  Damages;"  Brown  v.  Evans,  8  Saw.  488;  S.  C,  17  Fed.  R^.  912; 
McNamara  v.  King,  2  Gilm.  437;  J<yMs  v.  J<mes,  71  IlL  662;  Johnson  v. 
Smith,  61  Me.  553;  QaWier  v.  Blowers,  11  Md.  536;  Sloan  v.  Edwards,  61 
Id.  89;  BeU  v.  Morrison,  27  Miss.  68,  85,  86;  Harris  v.  Marco,  16  S.  C.  575 
(citing  and  following  the  principal  case);  Birchardv,  Booth,  4  Wis.  67;  Barnes 
V.  MaHxn,  15  Id.  240;  Brown  v.  Swlnt/ord,  44  Id.  282,  291-294.  The 
action  in  Harris  v.  Marco,  supra,  was  for  assault  and  battery  and  false  im- 
prisonment, as  was  also  the  case  in  McConnell  v.  Hampton,  12  Johns.  236, 
237,  in  which  the  wealth  of  the  defendant  was  considered,  but  the  damsgcs 
were,  notwithstanding  this,  held  to  be  excessive.  In  an  action  against  an 
innkeeper,  who,  after  a  guest  had  engaged  and  paid  for  a  night's  lodging,  re- 
fused to  let  him  have  it,  and  turned  him  out  of  the  house  with  abusive  and 
insulting  language,  exemplary  damages  were  recoverable  and  the  pecuniary 
oircumstances  of  the  defendant  were  admissible:  McCarthy  v.  Niskem,  22 
Minn.  90. 

In  some  states  exemplary  damages  are  not  recoverable  in  an  action  for  as- 
sault and  battery,  on  the  ground  that  it  is  punishable  criminally.  And  in 
such  states  as  only  compensatory  damages  may  be  given,  the  wealth  of  the 
defendant  cannot  be  considered:  Taber  v.  Hutson,  5  Ind.  322;  S.  C,  61  Am. 
Dec.  96.  In  Iowa,  though  punitive  damages  may  be  awarded  in  assault  and 
battery,  the  wealth  of  the  defendant  cannot  be  considered,  the  court  deviat- 
ing from  the  weight  of  authority:  Ottengerech  v.  Smith,  34  Iowa,  348,  over- 
ruling Kamey  v.  Paisley,  13  Id.  89,  Beck,  C.  J.,  dissenting. 

Breach  of  Promise  or  Marriage. — ^Pecuniary  circumstances  of  the  de- 
fendant may  be  considered  by  the  jury  in  estimating  the  damages  in  an  action 
for  breach  of  promise  of  marriage:  Note  to  Bumham  v.  Comwell,  63  Am. 
Dec.  646;  James  v.  Biddington,  6  Car.  &  P.  690.  The  defendant's  poverty 
ought  not  to  decrease  the  damages  in  an  action  of  breach  of  promise:  Coryell 
V.  Colbaugh,  1  Am.  Dec.  192. 

Maucious  Prosecution. — As  exemplary  damages  may  be  awarded  in  ac- 
tions for  malicious  prosecution,  the  pecuniary  circumstances  of  the  defendant 
may  be  considered  in  determining  the  amount  of  the  damages:  Bull.  N.  P.  13; 
WJUtJUUl  V.  Westbrook,  40  Miss.  311;  Winn  v.  Peckham,  42  Wis.  493. 

Seduction — Grim.  Con. — Adultery. — Evidence  of  the  pecuniary  circum- 
stances of  the  defendant  in  an  action  for  seduction  is  admissible:  Note  to 
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Weaver  y.  BackeH,  44  Am.  Dec  175.  In  Applegate  t.  RMe^  2  A.  E.  Marsh. 
128,  the  oourt  refosed  to  set  aside  damages  given  in  a  snit  for  seduction  when 
they  amounted  to  one  tenth  of  the  defendant's  estate.  In  White  v.  Mwrtland, 
71  HL  250,  this  evidence  was  held  to  be  admissible  in  aggravation  of  dam- 
ages, and  '*  perhaps  *'  for  the  purpose  of  fixing  a  standard  for  exemplary 
damages,  but  not  to  show  the  defendant's  ability  to  pay.  Where  a  wooum 
sues  for  damages  for  her  own  seduction,  as  she  may  do  in  Indiana,  evidence 
of  the  pecuniary  circumstances  of  the  defendant  is  admissible  on  the  question 
of  compensatory  damages:  WiUon  v.  Shepler^  86  Ind.  275.  Evidence  of  the 
defendant's  pecuniary  circumstances  may  be  admitted  in  actions  for  seduc- 
tion, on  the  ground  that  exemplary  damages  may  be  awarded:  OrohU  v.  Mar- 
grave^ 3  Scam.  372;  S.  C,  38  Am.  Dec.  88,  and  note  90;  McAulay  x,  Birh- 
head,  13  Ired.  L.  28;  S.  C,  55  Am.  Dec  427;  Lavery  v.  Crooke,  52  Wis.  612; 
S.  C,  38  Am.  Rep.  768.  In  an  action  by  a  husband  for  criminal  conversation 
with  his  wife,  as  punitory  damages  may  be  awarded,  the  wealth  of  the  de- 
fendant may  be  c(msidered  in  estimating  the  damages:  Rea  v.  Tucker,  51  111. 
112;  Peter9  v.  Lake^  66  Id.  208.  It  was  held  not  to  be  admissible  in  such  an 
action  in  Jame»  y.  Biddington,  6  Gar.  k  P.  500.  In  an  action  for  adultery, 
such  evidence  is  not  admissible  unless  the  defendant  used  his  wealth  as  a 
means  of  seduction:  Cowing  v.  Cowing,  33  L.  J.  P.  M.  &  A.  149;  ForsUr  v. 
Forster,  33  Id.  150,  note. 

Slavdkb  AMD  Libel. — In  actions  for  slander  and  libel,  the  pecuniary  cir- 
cumstances of  the  defendant  are  admitted  in  evidence  upon  both  of  the 
grounds  stated  at  the  beginning  of  this  note.  Where  exemplary  damages 
may  be  awarded,  the  defendant's  pecuniary  ability  to  pay  a  judgment  may 
be  considered,  because  if  he  is  wealthy,  a  larger  verdict  must  be  given  in 
order  to  punish  him:  Hayner  v.  Cowden,  27  Ohio  St.  292;  McAlmont  v. 
McClelland,  14  Seig.  &  R.  362,  363;  Fry  y.  BenwM,  4  Duer,  247,  282; 
Buckley  v.  Knapp,  48  Mo.  162;  Burckhalier  v.  Coward,  16  S.  C.  435,  citing 
and  following  the  principal  case.  But  see  Palmer  v.  Ilcukins,  28  Barb. 
90.  On  the  other  hand,  even  when  compensatory  damages  only  are  to 
be  awarded,  the  pecuniary  circumstances  of  the  defendant  may  be  intro- 
duced in  evidence  as  an  element  which  goes  to  make  up  his  rank  and 
influence  in  society,  for  his  social  position  and  influence  in  the  community 
will  affect  the  amount  of  injury  done  by  the  libel  or  slander.  If  he  occupies 
a  high  and  influential  position,  his  words  will  have  a  much  more  serious  effect 
than  if  he  were  of  little  importance  in  the  community.  Therefore  in  such 
cases  the  pecuniary  circumstances  of  the  defendant  will  be  admissible  as  going 
to  show  his  influence,  and  the  consequent  injury  accruing  from  his  utterances: 
See  supra,  "Admissible  when  Injury  Increased  by  Wealth  of  Defendant;" 
BenneU  v.  Hyde,  6  Conn.  24,  27;  Hodeyy,  Brooke,  20  111.  115;  Kamey  v. 
Paisley,  13  lOwa,  89,  92,  overruled  in  Ouengerech  v.  Smith,  34  Id.  348;  Hum- 
phries  v.  Parker,  52  Me.  507;  Stanwood  v.  WhUmore,  63  Id.  209;  ShuU  v. 
Barrett,  7  Pick.  82,  86;  Lewis  v.  Chapman,  19  Barb.  252.  See  Sehmisseur  v. 
Kreilich,  92  DL  347.  But  the  jury  must  be  cautioned  against  allowing  such 
evidence  too  much  weight,  or  in  itself  to  swell  the  amount  of  damages: 
Brown  v.  Barnes,  39  Mich.  211;  a  C,  33  Am.  Rep.  375,  citing  Threadgool 
T.  Litogot,  22  Id.  271.  And  it  is  said  that  where  such  evidence  is  admitted 
for  the  purpose  of  showing  the  influence  of  the  defendant  in  the  community, 
tho  evidence  should  be  confined  to  the  general  reputation  of  the  defendant 
for  wealth:  Stanwood  v.  Whitmore,  63  Me.  209;  see*M;>i-a,  "Admissible  when 
Injury  Increased  by  Wealth  of  Defendant."  There  are  a  few  authorities  that 
iiold  that  the  defendant's  wealth  is  inadmissible  in  an  action  of  slander  to 
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show  that  his  slanders  were  more  damaging:  Ware  v.  Cartledge^  24  Ala.  622; 
S.  C,  60  Am.  Dec  489;  MorrU  v.  Barker,  4  Harr.  (Del)  520;  Holmes  v. 
Holmes,  64  III.  294;  Palmer  v.  Haskins,  28  Barb.  90;  see  (7a«e  v.  J/arib,  20 
Conn.  248.  In  Palmer  y.  Haskins,  28  Barb.  90,  it  was  said  that  the  general 
standing  of  the  defendant  in  society  might  be  shown,  but  the  decision  seems 
to  be  that  the  wealth  of  the  defendant  cannot  be  shown  for  the  parpose  of 
having  the  jury  infer  the  social  position  from  this  alone:  See  also  Ware  v. 
CartUdge,  24  Ala.  622;  S.  C.  60  Am.  Dec.  489,  492. 

Trespass  fob  Neougencb,  Nuisancb,  etc.— Where  the  action  is  for  a 
tort  in  which  exemplary  damages  are  recoverable,  the  pecuniary  circum- 
stances of  the  defendant  may  enhance  such  damages:  McBr'ide  v.  McLaugh^ 
lin,  5  Watts,  375,  which  was  a  case  for  the  willful  and  malicious  abuse  of 
process,  and  sale  of  the  plaintiff's  property;  Meibus  v.  Dodge,  38  Wis.  300, 
which  was  an  action  for  negligence  in  allowing  a  ferocious  dog  to  run  at  large. 
But  where  the  defendant's  negligence  is  not  of  the  sort  for  which  exemplary 
damages  are  allowed,  evidence  of  the  defendant's  wealth  will  not  be  admissi- 
blc:  CUy  of  Chicago  v.  O'Drennan,  65  111.  164;  Dush  v.  F'Uzhugh,  2  La.  307; 
Barbour  County  v.  Horn,  48  Ala.  566.  As  under  the  statute  damages  for 
causing  a  person's  death  can  only  be  the  pecuniary  loss,  the  defendant's  wealth 
cannot  be  taken  into  consideration:  Conant  v.  Griffin,  48  lU.  410.  And  even 
if  exemplary  damages  were  recoverable  by  the  statute,  the  evidence  would 
not  be  admissible  where  there  were  no  such  aggravating  circumstances  aa 
would  justify  the  awarding  of  exemplary  damages:  Morgan  v.  Durfee,  69 
Mo.  469.  Evidence  that  defendant  was  a  man  of  wealth  is  not  admissible  in 
an  action  for  damages  resulting  from  a  nuisance  erected  and  maintained  by 
him,  since  actual  damages  only  are  recoverable:  Meyers  v.  Malcolm^  6  Hill, 
292;  S.  C,  41  Am.  Dec.  744. 

Evidence— How  Pecuniaby  Cibcttmstances  of  Defendant  mat  be 
Pboved:  See  supra,  "Admissible  when  Injury  Increased  by  Wealth  of  De- 
fendant;" '*  Defendant's  Proof  in  Rebuttal;"  note  on  seduction.  Weaver  v, 
Bachert,  44  Am.  Dec.  175.  In  an  action  for  assault  and  battery,  the  testi- 
mony of  a  witness  as  to  the  pecuniary  condition  of  the  defendant  should  not 
be  allowed  to  go  to  the  jury  wheu  it  does  not  appear  that  he  spoke  from  per- 
sonal knowledge,  or  that  his  information  was  derived  from  any  proper  or 
competent  source;  nor  when  the  answer  of  the  witness  conveys  no  definite 
idea  of  the  extent  of  the  defendant's  means:  Sloan  v.  Edwcwds,  61  Md.  89. 
In  an  action  for  assault  and  battery,  where  exemplary  damages  were  allow- 
able, an  affidavit  made  by  the  defendant  for  a  change  of  venue  in  the  case, 
which  showed,  among  other  things,  that  he  owned  a  large  amount  of  prop- 
erty, was  admissible  on  the  trial  for  the  purpose  of  showing  his  wealth.  The 
court,  however,  if  requested,  should  have  limited  the  reading  of  the  affidarit 
to  such  parts  as  related  to  that  subject:  Barnes  v.  Martin,  15  Wis.  240. 
Where,  however,  no  evidence  of  the  defendant's  wealth  has  been  introduced, 
it  is  not  a  legitimate  subject  of  argument  by  counsel:  Brown  v.  Swineford, 
44  Wis.  282,  291-294.  Evidence  of  the  pecuniary  condition  of  the  defend- 
ant's father  is  not  admissible  in  a  breach  of  promise  suit:  Miller  v.  Rosier,  31 
Mich.  375. 

Pecuniabt  Cibcttmstances  of  PLAiJfriFF. — ^The  pecuniary  circumstances 
of  the  plaintiff  are  admitted  in  evidence  much  lees  often  than  those  of  the 
defendant.  And  though  such  evidence  has  been  held  admissible,  on  the 
ground  that  the  case  was  one  for  exemplary  damages:  Heneky  v.  Smith,  10  Or. 
349;  S.  C,  45  Am.  Kep.  143  (assanltand  battery);  Oaither  v.  Blowers,  11  Md. 
536  (assault  and  battery);  and  it  is  elsewhere  intimated  that  this  evidence  Is 
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admissible  where  exemplary  damages  are  recoverable:  Clements  v.  Mdhowy, 
55  Mo.  352  (sedaction);  Chicago  v.  0*Brcnnany  65  III.  160,  164  (negliRenoe); 
Penruylvania  Co,  v.  Roy,  102  U.  S.  451  (negligence);  yet  it  is  usually  admitted, 
if  at  all,  on  the  ground  that  the  pecuniary  circumstances  of  the  plaintiff  are 
directly  inyolved  in  estimating  the  damages  caused  by  the  tortious  act,  the 
poverty  of  the  plaintiff  making  the  injury  the  greater.  In  Beed  v.  Davis,  4 
Pick.  215, 219,  which  was  an  action  of  trespass  quare  clausum /regit,  the  dam- 
ages were  held  to  be  not  excessive,  taking  into  consideration  the  charaoter 
of  the  act  and  the  poverty  of  the  plaintiff. 

Assault  and  Battery. — ^In  an  action  for  assault  and  battery,  the  pecuniary 
circumstances  of  the  plaintiff  and  the  dependent  condition  of  his  family  may 
be  given  in  evidence  to  increase  the  damages:  Sloan  v.  Edtoards,  61  Md.  89; 
especially  where  the  case  is  one  for  exemplary  damages:  Oaither  v.  Blowers, 
11  Id.  536;  Heneky  v.  Smith,  10  Or.  349;  S.  C,  45  Am.  Rep.  143.  And  this 
evidence  is  also  admissible  on  the  ground  that  the  poverty  of  the  plaintiff 
makes  the  injury  inflicted  by  the  tort  the  greater.  Thus  where  the  husband 
and  wife  sued  for  an  assault  upon  the  wife,  it  was  said  that  the  pain  and 
suffering  may  be  much  greater  where  from  the  husband's  pecuniary  condition 
he  is  unable  to  furnish  medical  aid,  remedies,  apartments,  and  nursing,  such 
as  ample  means  would  afford,  and  therefore  evidence  of  the  pecuniary  condi- 
tion of  the  husband  tended  to  show  the  extent  of  the  injury:  Cochran  v. 
Amon,  16  HL  316.  And  in  McNamara  v.  King,  2  Gilm.  432,  it  was  said: 
'*  The  consequences  of  a  severe  personal  injury  would  be  more  disastrous  to  a 
person  destitute  of  pecuniary  resources,  and  depeudent  wholly  upon  his  man- 
ual exertions  for  the  support  of  himself  and  family,  than  to  an  individual 
differently  situated  in  life.*' 

Breach  ov  Promise.— In  an  action  for  breach  of  promise,  the  plaintiff  may 
show  that  she  has  no  independent  means,  her  injury  being  by  this  fact 
rendered  the  greater:  Vandcrpool  v.  Bichardson,  17  N.  W.  Rep.  936  (Mich. ), 
per  Cooley,  J.,  cited  in  note  on  breach  of  promise,  Bumham  v.  Comwdl,  63 
Am.  Dec.  547. 

MALicions  Prosecution. — In  an  action  for  malicious  prosecution,  the  dam- 
ages were  held  not  to  be  excessive,  considering  the  wealth  of  the  defendant 
and  poverty  of  the  plaintiff:  Bump  v.  Belts,  23  Wend.  85. 

Negligence. — ^lu  an  action  for  personal  injuries,  the  plaintiff's  wealth  or 
poverty  is  an  immaterial  issue,  although  he  may  show  the  nature  of  his  busi- 
ness and  the  value  of  his  services  in  conducting  it:  Missouri  Pacific  R.  R.  Co. 
V.  Lyde,  57  Tex.  505;  Dreiss  v.  Friedrich,  57  Id.  70;  Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451;  Barbour  County  v.  Horn,  48  Ala.  566.  In  an  action 
by  a  servant  of  a  railroad  company  against  the  company  for  persona]  injuries 
received  through  the  company's  negligence,  it  is  error  to  admit  evidence  that 
the  plaintiff  had  a  family  and  was  unable  to  support  them  by  his  labor  since 
the  injury.  To  admit  such  evidence  is  virtually  to  impose  upon  the  com- 
pany the  duty  of  supporting  the  plaintiff's  family,  which  the  law  does  not 
require:  Railway  Co,  v.  Powers,  74  111.  343.  In  an  action  against  a  city  to 
recover  damages  for  a  personal  injury  received  from  negligence,  it  was  error 
to  allow  the  plaintiff  to  testify  tha*  he  had  a  wife,  seven  young  daughters, 
and  two  sons,  whom  he  was  supporting  at  the  time  of  the  accident,  since  it 
was  not  a  case  for  exemplary  damages:  Chicago  v.  CBrennan,  65  111.  160. 

Negligengb  Causing  Death.— Actions  for  injuries  causing  death  are 
purely  statutory,  and  the  damages  to  be  recovered  therein  are  usuolly  con- 
fined to  the  actual  pecuniary  loss.    In  such  actions  the  pecuniary  circum- 
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stances  or  poTorty  of  the  fansband,  wife,  pcrents,  or  next  of  kin  of  the  de- 
ceased is  not  to  be  taken  into  consideration  on  the  question  of  damages: 
Chicago  etc,  R.  A  Co.  v.  Hotoard,  6  111.  App.  669;  Chicago  etc  R.  R,  Co,  v. 
Henry,  7  Id.  322;  Chicago  v.  McCvUoch,  10  Id.  459;  IlUnoiB  Central  R.  R, 
Co,  V.  Baches,  55  111.  379,  388.  It  is  proper  to  show  the  amoant  of  the  nsnal 
earnings  of  the  deceased,  and  that  the  plaintiff  was  his  wife,  and  that  they 
had  minor  children  whom  it  was  the  legal  duty  of  the  deceased  to  suppcnrt; 
but  it  is  error  to  admit  evidence  that  the  plaintiff  and  her  children  had  no 
other  means  of  support  besides  this:  Chicago  etc,  R,  R,  Co,  v,  Mortrnda,  dS 
Id.  302.  A  verdict  against  a  railroad  company  for  ten  thousand  dollars  for 
negligence  in  causing  the  death  of  a  switchman  should  be  set  aside,  it  appear- 
ing that  the  next  of  kin  entitled  to  the  benefit  of  the  verdict  was  a  mother 
in  comfortable  pecuniary  circumstances,  who  had  derived  no  profit  from  the 
earnings  of  her  son,  nor  was  likely  to  profit  by  his  earnings  had  he  lived: 
Atchison  etc,  R.  R,  Co,  v.  Broirni,  26  Kan.  443.  But  in  an  action  of  negli- 
gence  for  causing  death,  it  may  be  shown  that  there  is  a  reasonable  expecta- 
tion of  pecuniary  advantage  from  a  person  bearing  the  family  relation,  and 
the  destruction  of  such  expectation  by  the  negligence  causing  tiie  death  of 
the  party  from  whom  it  arose  will  sustain  the  action.  It  is  not  necessary  to 
sustain  the  action  that  the  next  of  kin  should  have  a  legal  claim  upon  the 
deceased  for  support:  Pennsylvania  R,  R,  Co,  v.  Adams,  55  Pa.  St.  499;  Penn- 
sylvania R,  R,  Co,  V.  Keller,  67  Id.  300;  see  Atchison  etc  R.  R,  Co.  v,  Brown^ 
26  Kan.  443.  In  an  action  by  a  mother  for  causing  the  death  of  her  son, 
evidence  of  her  indigent  condition  and  dependence  upon  the  son  is  admissible 
to  show  the  reasonable  expectance  of  pecuniary  assistance  from  the  deceased, 
but  not  for  the  purpose  of  increasing  the  amount  of  damages:  International 
etc,  R,  R.  Co,  V.  Kindred,  57  Tex.  491;  Potter  v.  Chicago  etc,  Ry  Co.,  21  Wis. 
872. 

SBDtrcnoN. — Pecuniary  circumstances  and  social  position  of  both  parties 
may  be  shown:  Note  to  Weaver  v.  Badiert,  44  Am.  Dec.  175.  In  a-suit  by 
plaintiff  for  her  own  seduction,  evidence  of  her  financial  condition  was  not 
admissible  to  affect  the  question  of  damages:  West  v.  Dr%f,  55  Iowa,  335. 
And  in  this  case  it  was  said  that  the  plaintiff  did  not  claim  or  show  that  the 
defendant  availed  himself  of  her  poverty  to  effect  her  seduction. 

Slandbb  and  Libel.— In  Lamed  v.  Buffington,  3  Mass.  546,  it  was  held 
that  in  an  action  of  slander  the  plaintiff  may  give  in  evidence,  to  aggravate  the 
damages,  his  own  rank  and  condition  of  life,  and  also  that  the  defendant 
may  avail  himself  of  such  evidence  when  it  will  have  a  legal  tendency  to 
mitigate  the  damages.  See  McAlmont  v.  McCUUand,  14  Seig.  k  R.  363. 
The  pecuniary  circumstances  of  the  plaintiff  and  his  family,  and  all  the  cir- 
cumstances of  the  case,  may  be  taken  into  consideration,  and  exemplary  dam- 
ages may  be  awarded:  Clements  v.  Mahoney,  55  Mo.  352;  Slmte  v.  Barrett,  7 
Pick.  82,  86.  It  is  held  that  the  plaintiff's  poverty  is  not  admissible  in  an 
action  of  slander,  in  Ware  v.  Cartledge,  24  Ala.  622;  S.  C,  60  AnL  Dec  489. 

Exemplary  Damages  fob  Act  Punishable  Cbiminallt:  See  note  to 
Austin  V,  Wilson,  50  Am.  Dec.  770;  Porter  v.  Seller,  62  Id.  341,  and  cases 
cited  in  the  note  347.  Allowance  of  exemplary  damages  for  the  act  of  a  ser- 
vant: See  note  to  Hagan  v.  Providence  etc  R.  R.  Co.,  Id.  379  et  seq. 
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Psmaiifi  t;.  Reame. 

&ALB  OT  Cbattel  jx  Patxent  OF  AirrscEi>KHT  Bxn,  WHXBB  DnroB 
Braiks  Pomssioir  and  vse  of  pn^wrty,  is  not  fmidiileot  m  to  credi- 
ton,  if  tb«  debtor  makes  a  boma  JuU  coDtract  to  pay  hire. 

Dkbtor  will  not  SB  Allowed  to  Ssoitrb  Adtantaob  at  Ezpxsbb  of 
Cbxoitdbs  as  price  of  preferring  one  of  them. 

Tboykb  for  a  slaTe  sold  by  defendant  as  sheriff,  under  exeoa- 
tion  against  £.  D.  Pringle,  who  had  previously  transferred  the 
slave  to  the  plaintiff  in  part  payment  of  a  debt  dne  by  him  to 
the  plaintiff.  The  slave  remained  in  the  possession  of  E.  D. 
Pringle  until  the  alleged  conversion,  and  £.  D.  Pringle  had 
given  a  note  for  sevenfy-five  dollars  to  the  plaintiff  for  the  hire 
of  the  slave.  At  the  time  of  the  sale,  and  ever  since,  £.  D. 
Pringle  was  insolvent.  The  jury  were  instructed  that  the  cir- 
cumstances attending  the  sale  were  not  conclusive  evidence  of 
fraud,  and  it  was  submitted  to  them  whether  the  evidence 
showed  fraud  between  the  plaintiff  and  £.  D.  Pringle.  Verdict 
for  plaintiff,  and  appeal  and  motion  for  a  new  trial  by  the 
defendant,  on  the  ground,  among  others,  that  the  juiy  were 
instructed  that  the  sale  of  a  chattel  in  consideration  of  a  pre- 
existing debt,  the  chattel  remaining  in  the  possession  of  the 
vendor,  was  not  fraud  perse^Bud  therefore  incapable  of  explan- 
ation. 

MoBea  and  Spain,  for  the  appellant. 

Haynsworlh  and  Oreen,  contra. 

By  Court,  Wfthebs,  J.  The  leading  question  presented  by 
this  case  is  whether  it  is  concluded  by  the  rule  derivable  from 
Smiih  V.  Henry,  1  Hill  (S.  C),  16.  In  that  case,  as  in  this,  the 
facts  concurred;  to  wit,  that  a  debtor  sold  personalty  (a  slave 
in  the  present  instance,  several  in  the  other)  to  an  antecedent 
creditor,  and  the  possession  was  not  changed,  but  in  each  case 
remained  with  the  debtor.  In  Smiih  v.  Henry,  supra,  the  debtor 
continued  to  use  the  properly  as  his  own,  there  being  no  fact 
established  that  he  was  to  pay^any  hire;  whereas  in  the  present 
case  a  note  was  given  for  hire  by  the  debtor.  Does  this  fact, 
supposing  the  contract  for  hiring  to  be  bona  fide,  distinguish  the 
two  cases  and  vindicate  the  doctrine  held  upon  circuit,  that  pos- 
session remaining  in  the  vendor  upon  the  contract  of  hiring 
opened  the  inquiry  as  to  fraud  in  the  sale,  and  carried  it  to  the 
jury  as  a  question  of  contested  fact  ? 
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There  is  no  doubt  we  must  give  an  affirmatiye  answer,  and 
maintain  that  the  case  of  Smith  y.  Henry,  supra,  does  not  apply 
where  such  a  contract  for  hire  bona  fide  is  made  between  yendor 
and  vendee. 

For  this  we  have  the  clear  and  distinct  authority  of  Judge 
Harper  himself,  who  pronounced  the  opinion  in  the  case  of  Smith 
V.  Henry,  supra.  This  appears  in  the  case  of  Janes  v.  Blake,  2 
Hill  Oh.  636,  637.  In  that  case  the  stipulation  to  x>ay  hire  was 
adjudged  to  take  it  out  of  the  principle  of  Smiih  v.  Henry,  supra, 
and  it  is  affirmed,  that  the  language  used  in  the  latter  case,  and 
the  quotations  from  Twyne's  Case,  3  Co.  80,  and  Sheppard's 
Touchstone,  introduced  to  support  it,  clearly  import  a  principle 
which  cannot  apply  where  the  debtor  retains  the  possession  after 
an  absolute  sale,  in  pursuance  of  an  honest  stipulation  for  hire. 

By  consulting  the  case  of  Jones  y.  Blake,  cited  above,  it  will 
be  seen  that  the  principle  of  Smith  y.  Henry,  supra,  was  that 
the  law  will  not  allow  a  debtor  to  prefer  one  creditor  over 
another;  he  will  not  be  allowed  to  secure  an  advantage  (that  is, 
an  advantage  in  relation  to  property,  profit,  or  pecuniary  ad- 
vantage) at  the  expense  of  his  creditors  as  the  price  of  such 
preference.  The  creditor  will  not  be  allowed  to  give  a  bribe, 
which  means  iti  law  pecuniary  benefit,  as  the  price  of  the 
preference  given  to  him  over  other  creditors.  "  In  this  case," 
says  Chancellor  Harper,  "  the  proof  is  distinct  and  certain  that 
the  donor  was  to  pay  hire  for  the  slaves.  Can  I  say  that  his  re- 
taining possession  under  this  stipulation  was  the  securing  a  ben- 
efit to  himself  ?  I  do  not  see  how.  In  general,  a  party  who  hires 
slaves  may  be~supposed  to  do  so  for  his  own  convenience.  But 
if  the  price  be  full  and  fair,  the  law  must  regard  the  transaction 
as  an  exchange  of  equivalents."  As  to  the  attempts  which  the 
chancellor  concedes  such  a  construction  will  call  forth  to 
**  evade  the  rule  as  laid  down  in  the  case  of  Smiih  v.  Henry," 
supra,  he  observes:  ''  But  it  must  be  the  business  of  the  court  to 
guard  against  evasions.  If  the  stipulation  were  kept  secret  be- 
tween the  x>arties  themselves,  if  the  hire  were  very  inadequate, 
if  it  remained  for  a  long  time  not  paid  or  demanded— all  these 
would  be  circumstances  to  show  the  stipulation  to  be  colorable 
or  evasive."  Although  the  word  **  donor"  is  used  above,  the 
fact  of  the  case  was,  that  the  slaves  were  claimed  as  having  been 
transferred  to  pay  an  antecedent  debt  due  from  Qoodwyn  to  his 
daughter,  Mrs.  Blake,  precisely  of  the  character  of  the  debt 
owing  by  Edwin  D.  Pringle  to  the  plaintiff,  in  the  case  now 
under  consideration. 
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We  have,  tben,  an  expoeitioii  of  Smiih  t.  Henry,  supra,  pecu- 
liarly authoritatiye,  which  shows  that  the  doctrine  of  that  case 
does  not  exclode  the  evidence  of  hiring  as  matter  to  be  weighed 
upon  the  question  of  fraudulent  sale  as  between  debtor  and  cred- 
itor. It  results,  necessarily,  that  the  circuit  court  could  not  ex- 
clude the  evidence  of  hiring  by  the  vendor,  and  if  not,  that  it 
could  not  hold  the  transaction  before  it  to  be  subject  to  the  legal 
presumption  of  fraud  per  se;  that  the  question  of  fraud  must  go 
to  the  juiy ,  who  have  a  right  to  determine  it.  The  complaint  here 
is  not  that  the  jury  were  not  properly  admonished  as  to  the  con- 
sideration of  the  fact  of  hiring,  but  it  is,  that  the  ruling  on  circuit 
did  not  exclude  the  whole  influence  of  that  fact.  According  to 
the  exx>o8ition  of  Smiih  v.  Henry,  already  referred  to,  with  which 
this  court  concurs,  the  instraction  now  insisted  on  ought  not  to 
have  been  given.  If  we  were  to  go  back  to  the  progenitor  of  Smith 
V.  Henry,  supra  (Twyne's  Case,  3  Co.  80),  much  might  be  gathered 
in  support  of  the  exposition  we  have  adopted;  but  that  examina- 
tion can  be  made  by  him  who  has  occasion  to  make  it,  and  need 
not  burden  this  opinion. 

The  case  of  Fulmore  v.  Burrows,  2  Rich.  Eq.  96,  has  been 
cited  to  show  that  an  agreement  to  pay  hire  and  notes  executed 
for  it  will  not  withdraw  a  case  from  the  conclusive  presumption 
of  fraud.  Upon  examining  that  case,  it  is  found  that  the  fact 
of  hiring  was  heard  as  a  part  of  the  case,  was  considered,  and 
was  adjudged  to  have  no  weight,  because  it  was  itself  held  to  be 
merely  pretensive,  and  therefore  the  rule  of  Smith  v.  Henry, 
supra,  was  applied  to  that  case.  If  the  jury  had  so  disposed  of 
the  like  fact  in  the  present  case — and  we  should  have  been  quite 
content  if  they  had — we  should  have  found  here,  also,  a  proper 
instance  for  the  application  of  Smiih  v.  Henry,  supra. 

In  the  case  of  Motley  v.  Albert,  11  MS.  Opinions,  34,  the 
sale  was  attacked  upon  the  ground  that  there  was  no  consider- 
ation at  all  for  the  property  pretended  to  have  been  purchased; 
and  the  effort  to  rebut  the  continued  possession  of  the  vendor 
by  evidence  of  hiring  was  held  unsuccessful,  for  such  evidence, 
as  to  any  period  of  time,  was  extremely  obscure,  indefinite,  and 
uncertain,  and  no  evidence  at  all  of  hiring  was  given  for  three 
or  four  years  before  executions  were  levied  upon  the  property; 
but  it  must  be  observed  that  evidence  as  to  hiring  was  heard 
and  considered,  which  ought  not  to  be,  if  from  the  two  concur- 
.  ring  and  precedent  facts  which  make  the  case  of  Smiih  v.  Henry, 
supra,  the  law  has  drawn  a  conclusive  presumption  of  fraud. 
Thus  much  for  the  leading  question  in  this  cause. 
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The  remaining  question  was  whether,  if  the  sale  to  the  plain- 
tiff were  exempt  from  fraud,  an  execution,  lodged  before  such 
sale  was  satisfied  in  full,  or  whether  a  small  balance  was  not 
due.  That  point  produced  a  contest  in  evidence,  and  we  see 
no  warrant  to  overturn  the  conclusion  of  the  jury,  to  whom  it 
was  referred,  with  such  instructions  by  the  court  as  have  origi- 
nated no  objection  touching  them  in  the  grounds  of  appeal. 

The  general  conclusion  is,  that  the  matter  of  fraud,  in  this 
instance,  was  a  question  of  fact,  and  not  of  legal  presumption 
conclusive  and  irrebutable;  that  the  other  point  also  presented 
an  inquiry  of  fact,  and  whatever  we  might  have  concluded,  if 
lawfully  charged  with  the  questions  of  fact,  we  ought  not  to 
invade  the  province  of  the  jury;  and  must  adjudge  this  appeal 
to  be  dismissed. 

O'Nball,  Wabdulw,  WmTNBB,  Glovbb,  and  Mukbo^  JJ., 
concurred^ 

Motion  dismissed* 

Sale  of  Chattel  without  Change  of  Possession  mat  be  Fbaudu- 
LENT  AND  VoiD  as  to  Creditors,  bat  the  retention  of  poeseesion  by  the  vendor 
is  merely  presumptive  evidence  of  fraud,  which  may  be  rebutted  by  other 
evidence:  Jarvis  v.  Davis,  61  Am.  Dec.  166,  and  cases  cited  in  the  note  160; 
Shaddon  v.  KnoU,  58  Id.  63.     See  OarreU  v.  Hhame,  aii4e,  p.  557. 

Bebtob  mat  Give  Pbeferencs  to  Pabticulab  Creditor:  KuyhendaU 
V.  McDonald,  57  Am.  Dec.  212,  and  note  217. 


Montague  v.  Dent. 

[10  BiCBABDtoif'fl  Law,  136.] 

G,iS  CHANDBLrsBS  AND  Pendent  Gas-bubner  Attaohxd  bt  Scrsws  to 
Small  Pipe  that  conveys  gas  into  dwelling-house,  and  which  could  be 
detached  without  any  escape  of  gas  or  injury  to  the  pipe  or  any  part  of 
the  building,  do  not  pass  under  a  conveyance  of  the  freehold  made  upoa 
a  sale  to  foreclose  a  mortgage  thereon,  and  tho  same-may  be  sold  by  the 
sheriff  under  executions  against  the  mortgagor. 

Rule  bespectino  Fixtubes  is  Same  between  Heib  and  Exsoutob,  ven- 
dor and  vendee,  and  mortgagor  and  mortgagee. 

Tbespass  quare  clausum  /regit  against  the  sheriff  for  the  re- 
moval and  sale  of  gas  chandeliers  and  a  pendent  hall  gas-burner. 
The  plaintiff  was  the  purchaser  of  the  freehold  under  a  sale  to 
foreclose  a  mortgage  thereon;  and  the  sheriff,  after  the  fore- 
closure sale,  sold  the  furniture  in  the  house  and  the  gas-fixtures 
under  executions  against  the  mortgagor.      The    gas-fixtures 
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could  be  detached  without  the  escape  of  gas,  bj  cloeing  a  valye 
aboTC  the  point  where  they  were  screwed  on.  A  motion  for  a 
nonsuit  was  granted.  The  plaintiff  appealed,  moving  to  set 
aside  the  nonsuit.  The  question  involyed  was  whether  the  gas- 
fixtures  passed  to  the  plaintiff  by  the  conveyance  of  the  free- 
hold. Another  question  whether  the  plaintiff  could  main- 
tain this  action,  as  his  deed  was  not  delivered  until  after  the 
alleged  trespass  was  committed,  was  not  considered  by  the  court. 
The  mode  of  annexation  of  the- fixtures  is  stated  in  the  opinion* 

Bellinger,  for  the  appellant. 

TradeweUy  contra. 

By  Court,  Withsbs,  J.  The  question  is  whether  certain  gaa 
chandeliers  and  a  pendent  gas-burner,  attached  by  screws  to  a 
small  pipe  (that  conveyed  gas  into  the  dwelling-house),  and 
which  could  be  detached  without  any  escape  of  gas,  or  injury  to 
the  pipe  or  any  part  of  the  building,  passed  by  a  conveyance  of 
the  freehold,  solct  under  a  mortgage  by  the  commissioner  in 
equity,  as  between  the  purchaser  of  the  premises  and  the  sheriff 
who  represented  the  execution  creditors  of  the  mortgagor. 

So  various  are  the  considerations  which  enter  into  the  inter- 
pretation of  the  law  of  fixtures,  dictating  varying  and  opposite 
conclusions  as  to  the  same  or  like  articles  which  may  become 
the  subject  of  controversy,  that  an  adjudicated  case  may  fail  to 
be  any  authority  where  the  subject-matter  of  contest  may  be  the 
same,  as  the  particular  case  must  be  considered  with  reference  to 
the  relation  of  parties;  as  whether  they  be  landlord  and  tenant; 
heir,  devisee,  or  reversioner,  and  executor  of  deceased  tenant; 
vendor  and  vendee;  manufacturer,  artisan,  agriculturist,  farmer, 
and  so  forth.  So  likewise  have  the  cases  in  the  books  adverted 
even  to  such  considerations  as  custom,  intention,  ornament, 
convenience,  and  so  forth.  In  Buckland  v.  BtUterfield,  4  Moo. 
440,  Dallas,  0.  J.,  said:  ''Few  decisions  can  be  considered 
absolute  authorities  in  other  instances,  even  of  fixtures  of  a 
similar  denomination.  Every  case  of  the  sort  must  depend 
upon  its  own  special  and  peculiar  circumstances."  In  our 
own  decisions,  as  well  as  those  of  English  courts,  the  rule  upon 
this  subject  laid  down  for  heir  and  executor  is  allowed  to  apply 
to  vendor  and  vendee,  mortgagor  and  mortgagee;  and,  say  Amos 
&  Ferard  on  Fixtures,  p.  114,  marg.  152,  "  there  appears  to  be 
more  uncertainty  in  the  doctrine  of  fixtures,  as  it  applies  to  the 
case  of  heir  and  executor,  than  to  that  of  any  other  class  of 
persons."    In  early  times  the  executor  contended  with  the  heir 
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at  disadvantage,  and  sucli  was  the  temper  of  the  conrts  sa  late 
as  the  time  of  Bacon's  Abridgment.  The  rigor  applied  to  the 
executor  has  been  relaxed,  however,  bat  still,  perhaps,  mainly 
upon  that  clear  modem  rule  which  favors  a  tradesman  and  his 
representative. 

The  elementary  idea  is  that  the  article  claimed  as  part  of  the 
freehold  must  be-in  some  way  fixed  in  the  soil,  or  part  and  par- 
cel of  that  which  is.  ''Solo  infixum^"  are  the  words  of  Lord 
Brougham,  in  Fisher  v.  Dixon,  12  CI.  &  Fin.  312;  vide  Amos 
&  Ferard  on  Fixtures,  marg.  168,  before  the  house  of  lords. 
Now  the  articles  embraced  by  this  case  seem  to  want  this 
necessary  condition  to  make  them  fixtures.  The  ease  or 
difficulty  with  which  an  article  may  be  detached  may  not 
be  a  satisfactory  criterion,  and  it  is  not;  but  the  effect  of 
its  detachment  upon  itself  or  some  portion  of  what  is  the 
realty,  or  part  and  parcel  of  it,  is  a  matter  that  enters  into  the 
question.  As  to  this  consideration  the  defendant  has  the  ad- 
.vantage  in  the  present  case;  for  admitting  the  gas-pipe  to  be 
part  of  the  realty  purchased,  the  remdVal  of  the  chandeliers  and 
the  pendent  gas-burner  did*  not  disorder  that  pipe,  did  not  mu- 
tilate it  as  a  conduit,  did  not  diminish  or  waste  any  gas,  nor 
were  the  articles  detached  less  perfect.  Then  these  chandeliers^ 
etc. ,  were  not  necessary  to  the  enjoyment  of  the  freehold,  for 
the  use  of  the  gas  itself  does  not  deserve  to  rank  in  that  cate- 
gory. It  is  much  more  matter  of  convenience  than  of  necessity, 
or  even  serious  importance.  A  fortiori  may  this  be  said  of  the 
mere  terminating  joints,  as  it  were,  of  the  gas-pipe;  things  in- 
cluding the  exercise  of  taste  and  ornament;  withdrawn  and 
replaced  at  pleasure;  substituted  by  others  affording  more  or 
less  light,  as  economy  or  the  reverse,  or  convenience,  may  dic- 
tate. Surely  such  a  case  as  this  cannot  stand  upon  the  founda- 
tion that  supports  the  case  of  the  8alt-x>ans,  upon  an  estate 
devoted  to  salt-making  by  the  owner:  Lawtun's  Ex*r  v.  Salmon, 
1  H.  Black.  260,  notes;  and  our  case  as  to  a  cotton-gin:  Fairis 
V.  Walker,  1  Bailey  L.  540;  in  both  which  cases  (which  are  only 
examples  of  many  others)  the  controlling  idea  was  that  the  full 
and  free  enjoyment  of  freehold  conveyed,  and  destined  to  defi- 
nite uses,  implied  the  necessaiy  use  of  the  articles  then  in  ques- 
tion, and  their  great  importance  to  the  obvious  purposes  of  a 
purchaser. 

It  will  be  found  by  examination  of  English  cases,  all  of  them 
not  between  landlord  and  tenant,  that  the  courts  have  sanc- 
tioned the  removal  of  hangings^  tapestry,  pier-glasses,  nailed  to 
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tlie  wbUb  or  psnels  of  the  house;  and  Lord  Hard wicke  introdoced 
into  the  dass  of  lemoTable  articles  even  ornamental  chimney- 
pieces,  and  wooden  cornices  were  classed  with  them.  So  also 
marble  slabs,  window-blinds,  wainscot  fixed  to  the  walls  by 
screws,  and  the  like;  premising  always  that  the  articles  were  not 
part  of  the  fabric  of  the  hoose,  and  the  removal  woold  not 
materially  impair  the  freehold;  for  sach  consequences  would 
prohibit  the  removal  of  even  ornamental  stmctores:  See  Amos 
&  Ferard,  App.  341.  It  is  probable  that  such  roles  would  be 
much  restricted  in  oor  times;  and  they  have  been  shaken  to 
some  extent  in  England;  for  eveiywhere  the  question  must  be 
affected  by  the  great  changes  which  occur  in  the  manner  of 
using  the  domicile,  and  (as  has  be^oi  already  said)  custom  has 
not  been  excluded  from  consideration. 

We  think  that  in  England  the  rule  applied  to  heir  and  exec- 
utor would  permit  the  removal  by  vendor,  or  sale  by  sheriff  on 
execution  against  him,  of  the  articles  now  in  question. 

That  rule,  we  may  remember,  has  been  attended,  if  not  gen- 
erated, by  a  maxim  of  jurisprudence  more  English  than  Amer- 
can,  to  vrit,  that  in  questions  between  heir  and  executor,  the  heir 
and  the  real  estate  are  to  be  preferred;  and  further,  that  the  in- 
heritance shall  never  be  suffered  to  descend  to  the  heir  preju- 
diced or  imperfect.  Our  dealings  with  real  estate  in  this  juris- 
diction have  very  much  eviscerated  the  strength  of  such  maxims, 
and  with  us  the  interest  of  the  heir  and  the  executor  is  much  less 
in  conflict,  if  it  be  not  identical. 

We  forbear  a  discussion  and  decision  upon  the  right  of  the 
plaintiff  to  maintain  trespass;  for  the  facts  in  relation  to  his 
possession  are  not  clear,  and  the  law  upon  the  point  considered 
is  such  as  to  enable  and  require  us  to  adjudge  that  the  motion 
be  dismissed,  and  it  is  ordered  accordingly. 

O^fiALL,  Wabdlaw,  Whitkeb,  Glover,  and  Munbo,  JJ.,  con- 
curred. 

Motion  dismissed.  

GAS-nxTuass  are  not  Fixtctrss  as  between  LA!n>LoitD  A!rD  Texakt: 
See  WaU  r.  Hinds,  64  Am.  Dec.  64;  see  also  Dote  to  Gray  r.  HolcUhip,  17  Id. 
691  et  seq.  The  cases  in  this  series  on  what  are  fixtures  are  collected  in  the 
note  to  Wall  v.  Hinds,  64  Id.  75.  The  principal  case  is  cited  to  the  point 
that  gas-fixtares  and  mirrors  easily  detached  withoat  injury  to  the  walls  do 
not  pass  by  deed  or  mortgage  of  the  premises:  McKeage  v.  Hanover  Fire 
Jn*.  Co.,  81  N.  Y.  41. 

Law  of  Fixtubes  is  Saiib  between  Heir  and  Executor,  vendor  and 
vendee,  and  mortgagor  and  mortgagee:  HarkneM  v.  Sears,  62  Am.  Dec  742; 
Degrafenrfid  v.  Scruggs,  40  Id.  658;  Voorhis  v.  Freeman,  37  Id.  490;  Despatch 
Line  t.  Bellamy  Co,,  Id.  20a 
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Habbib  v.  Tatlob. 

[8  Skxbd,  686.] 

Mabbied  Woman  can  in  No  Case  be  Sued  itpon  Mere  Pebsonal  Con- 
TRACT  Made  bt  Her  dubino  Covertttbe,  althoiigh  she  lives  apart 
from  her  husband. 

Defendant  mat  Show  in  Abatement  of  Attachment,  in  Tennessee,  tiiat 
the  property  on  which  the  attachment  was  levied  is  not  his,  or  he  may 
traverse  and  disprove  the  truth  of  the  cause  stated  as  the  gronnd  of 
attachment. 

Husband's  Mabital  Rights  cannot  Attach  to  Slaves  belonging  to  an 
estate,  of  which  his  wife  is  a  distributee,  until  division  of  the  slaves. 

Husband's  Creditobs  cannot  Lay  Hold  of  Wife's  Slaves  fob  Satis- 
faction OF  theib  Debts  until  the  husband's  marital  right  is  complete 
by  a  reduction  of  the  slaves  into  possession,  or  what  is  equivalent  thereto. 

Subeties  on  Replevin  Bond  abe  Dischaboed  bt  Dischabgb  of  One  of 
Two  Defendants  by  the  voluntary  act  of  the  plaintiff,  where  the  under- 
taking of  the  sureties  was  in  the  joint  behalf  of  both  defendants, 

Absumpsit.    The  facts  are  stated  in  the  opinion. 

Kortrechty  for  the  plaintiff  in  error.  \ 

Yerger  and  Coleman,  for  the  defendant  in  error. 

By  Court,  MgEinket»  J.  This  suit  was  commenced  by  at- 
tachment against  EEarris  and  wife  jointly.  The  writ  of  attach- 
ment was  returned  by  the  sheriff  levied  upon  two  slaves,  Eliza 
and  her  child.  The  declaration  is  in  assumpsit  against  both 
husband  and  wife,  upon  a  joint  promise  by  them  to  pay  the 
plaintiff  five  hundred  dollars  for  his  services  as  a  surgeon,  ren- 
dered to  the  wife  during  coverture.  The  slaves  attached  were 
replevied  on  behalf  of  the  wife  by  her  trustee,  who  set  up  claim 
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of  title  to  them  as  the  separate  property  of  the  wife.  The  de- 
fendant Howell  Harris  filed  two  pleas  in  abatement — the  first 
tendering  an  issue  npon  the  tmth  of  the  cause  stated  as  the 
ground  for  the  attachment;  the  second  tendering  an  issue  upon, 
the  title  to  the  slaves  attached,  and  distinctly  averring  that  ha 
had  no  claim  or  title  to  said  slaves,  but  that  the  title  was  vested 
in  one  William  Basher,  as  trustee  for  the  wife  of  defendant,  who 
held  the  same  for  the  sole  and  separate  use  of  Mrs.  Harris. 

The  plaintiff  joined  issue  upon  the  first  plea,  and  demurred 
to  the  second;  and  on  argument  the  demurrer  was  sustained.. 
The  other  defendant,  Mrs.  Harris,  pleaded  separately  two  pleas: 
1.  Non  assumpsit;  and  2.  Coverture.  There  was  issue  upon 
the  first  plea,  jind  a  demurrer  to  the  second,  which  was 
sustained  by  the  court.  The  record  shows  that  in  the  future 
progress  of  the  «case,  and  before  judgment,  the  plaintiff  en- 
tered a  nolle  prosequi  as  to  the  wife.  The  issue  upon  the 
first  plea  in  abatement  was  found  against  the  defendant,  and 
the  damages  were  assessed  by  the  jury  at  the  sum  of  five  hun- 
dred and  thirty-six  dollars  and  twenty-five  cents,  for  which  the 
court  rendered  judgment  against  the  defendant  Howell  Harris, 
and  likevrise  against  the  sureties  in  the  replevin  bond,  from 
which  judgment  the  defendant  appealed  in  error. 

Several  questions  arise  upon  this  record: 

1.  The  court  erred  in  sustaining  the  demurrer  to  the  plea  of 
coverture.  It  is.  clear  that  in  no  case  can  a  married  woman  be. 
sued  upon  a  mere  personal  contract  made  by  her  during  covert- 
ure, although  she  lived  apart  from  her  husband:  1  Ch.  PI.  57. 
She  can  in  such  case  neither  be  sued  separately,  nor  jointly  with 
her  husband.  The  plea  of  coverture  is  sufficient  in  substance; 
but  if  otherwise,  the  plaintiff's  demurrer  to  the  plea  reaches 
back  to  the  declaration,  and  raises  the  question  as  to  its  suffi- 
ciency in  respect  to  matters  of  substance.  But  as  the  feme  was 
afterwards  discharged  from  the  action,  this  error  does  not  affect 
the  merits  of  the  case  as  respects  the  other  defendant,  and  there- 
fore, perhaps,  constitutes  no  ground  for  reversing  the  judgment. 

2.  In  the  present  state  of  our  law,  the  attachment  is  a  pro-- 
ceeding  not  only  to  enforce  the  appearance  of  the  defendant, 
but  to  obtain  security  for  the  plaintiff's  demand.  For  the  pur-< 
pose  of  bringing  the  defendant  into  court,  it  is  substituted  for. 
the  ordinary  writ  or  summons;  and  the  seizure  of  the  defend- 
ant's property  by  the  attachment  stands  in  the  place  of  personal 
service,  so  far  as  to  give  jurisdiction  to  the  court  to  proceed  to 
render  judgment  in  the  case.    Being  the  leading  process  by. 
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wHch  it  is  sought  to  compel  an  appearance,  the  defendant,  upon 
appearing,  may  plead  in  abatement,  as  if  brought  into  court 
upon  ordinary  process.  He  may  traverse  and  disprove  the 
truth  of  the  cause  stated  as  the  ground  of  attachment.  And  as 
it  is  alone  by  seizure  of  his  property  that  the  court  can  acquire 
jurisdiction  of  his  person,  he  may  show  in  abatement  of  the  at- 
tachment  that  the  property  on  which  the  attachment  was  levied 
is  not  his,  and  therefore  that  he  is  not  before  the  court.  In 
this  view,  the  court  erred  in  sustaining  the  demurrer  to  the 
second  plea  in  abatement. 

3.  The  question  of  title  was  inquired  into  to  some  extent  on 
the  issue  joined  on  the  first  plea  in  abatement.  This,  however, 
does  not  cure  the  error  in  depriving  the  defendant  of  the  direct 
issue  presented  by  the  second  plea. 

The  proof  shows  that  the  slaves  attached  in  t^  case  belonged 
to  the  estate  of  Leonard  Basher,  deceased,  that  Mrs.  Harris 
and  William  Basher  were  the  children  and  only  distributees  of 
said  estate;  that  in  the  year  1854  Harris  and  wife  filed  a  bill 
against  S.  K.  Brown,  administrator  of  the  estate  and  guardian 
of  Mrs.  Harris,  and  also  against  William  Basher,  the  other  dis- 
tributee, for  a  settlement  and  division  of  the  estate;  and  that 
during  the  pendency  of  said  suit  an  agreement  was  entered  into 
between  the  parties,  by  which  it  was  stipulated  that  the  share  of 
the  estate  belonging  to  Mrs.  Harris  should  be  settled  upon  her 
for  her  sole  and  separate  benefit;  and  at  the  ensuing  term  of  the 
court,  namely,  on  the  fifteenth  of  December,  1854,  a  decree 
founded  upon  said  agreement  was  entered  in  said  cause,  by 
which,  in  general  terms,  Mrs.  Harris's  "  share  in  the  property 
in  controversy  "  was  vested  in  W.  M.  Basher,  as  trustee  for  her. 
But  neither  in  the  decree  nor  in  the  agreement  upon  which  it  is 
based  is  there  any  specific  description  of  the  amount  or  kind  of 
property  of  which  said  share  consisted.  It  does  not  appear  from 
the  proof  that  any  division  of  the  slaves  belonging  in  common  to 
Mrs.  Harris  and  her  brother  has  ever  been  made  between  them; 
and  ihe  idea  that  the  slaves  in  controversy,  or  any  part  of  the 
wife's  distributive  share  of  the  estate,  was  reduced  into  posses- 
sion bj  her  husband,  is  excluded  by  the  proof.  Upon  this  state 
of  the  facts,  the  husband  had  acquired  no  such  interest  in  the 
slaves  as  could  be  attached  by  his  creditors.  It  is  well  settled 
that  until  division  of  the  slaves,  the  husband's  marital  rights 
could  not  attach;  and  until  the  husband's  marital  right  is  com- 
plete by  a  reduction  of  the  property  into  possession,  or  what  is 
equivalent  thereto,  creditors  of  the  husband  cannot  lay  hold  of 
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tbe  properly  for  the  satisfaction  of  their  debts:  ffaU  t.  McLain, 
11  Humph.  425;  Stoanson  ▼.  Swanscn^  2  Swan,  446-460. 

4.  The  court  erred  in  rendering  judgment  against  the  sureties 
in  the  repleyin  bond.  The  undertaking  of  the  sureties  was  in 
the  joint  behalf  of  Howell  Harris  and  Nancy  Harris,  and  the 
discharge  of  the  latter  by  the  Toluntaiy  act  of  the  plaintiff 
operated  as  a  discharge  of  the  sureties  from  the  obligation  of 
their  bond. 

The  judgment  will  be  reversed. 

Mabbted  WoxAir  not  Pxbsokally  Liabls  on  hsr  OoicrftiCTS:  See  Bwr* 
torn  T.  MartkaU^  45  Am.  Dee.  171,  ftiid  note  colleetuig  prior  cases  in  this 
series;  Paimtr  t.  OoHey,  47  Id.  41;  HcU%$  r.  Frtmans,  51  Id.  760;  Caldwdl 
V.  WaUen,  55  Id.  592,  And  note  on  judgments  against  married  women; 
Sweeney  v.  Smith,  61  Id.  188. 

Separate  Estate  of  Marrted  Woman,  when  Liable  tob  her  Con- 
tracts: See  Bwrck  r.  BrtcktHridge,  63  Am.  Dec.  553,  and  note  referring  to 
prior  cases;  Sweeney  t.  SmitK  61  Id.  188. 

Husband's  Marital  Rights  Attach  under  What  CiBocmsTANCES:  See 
note  to  Entaie  qf  HimeU,  34  Am.  Dec  545;  Caplimgtr  v.  SnlUvan,  37  Id.  575, 
and  note;  Jadaon  v.  MeAlUey,  40  Id.  620;  Benedict  v.  Montgomery,  42  Id. 
230;  Daniel  v.  Daniel,  44  Id.  244. 

Husband's  Creditobs,  when  mat  Pboceed  against  Wife's  Personal 
Pbopkbtt  ob  Choses  in  AcnoN:  See  Hanlon  v.  Thayer,  I  Am.  Dec.  1; 
note  to  CapUngerv.  Sullivan,  37  Id.  581;  Sale  r.  SoMnden,  57  Id.  157;  and 
see  particularly  in  regard  to  legacies  and  distributive  shares  of  wives  in  es- 
tates, Bobinaon  v.  Wodpper,  29  Id,  44;  Flory  v.  Becker,  45  Id.  610;  Arring- 
ton  V.  Screips,  49  Id.  408. 

Surety's  Obligation  Extinguished  by  Extinction  of  Obligation  of 
Princifal:  Johnson  v.  FUmterB*  Bank,  43  Am.  Dec  480.  As  to  the  surety's 
diiobarge  by  the  dismissal  of  a  suit  against  the  principal,  see  Craig  ▼.  Cox, 
5  Id.  609;  BamkqfMontpeUer  v.  Dixon,  24  Id.  64a 


Seat  v.  Bane  of  Tennessee. 

[8  Smemd,  558.J 

Kon  WTTH  Payee's  Name  in  Blank  cannot  be  so  Sued  upon  as  * 
promissory  note.  The  holder  must  fill  np  the  blank  by  inserting  his  own 
name  as  payee,  so  as  to  show  a  caose  of  action  in  himself,  or  else  an  ob- 
jection by  demnrrer,  or  specially  upon  the  trial,  will  be  fataL 

Debt.    The  facts  are  stated  in  the  opinion. 

Williams  and  Carlhel,  for  the  plaintiff  in  error. 

M.  and  H,  Brown,  for  the  defendant  in  error. 
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By  Court,  Habbis,  J.  The  defendant  in  error  brought  an 
action  of  debt  against  the  plaintiffs  in  error,  in  the  circuit  court 
of  Gibson  county,  on  the  following  instrument:  "  Trenton,  May 
13, 1854.    Four  months  after  date  I  promise  to  pay  to  the  order 

of ,  two  thousand  two  hundred  and  fifiy  dollars cents, 

at  the  branch  of  the  Bank  of  Tennessee,  at  Trenton.  Value 
received.    L.  P.  Seay." 

Upon  the  back  of  which  are  indorsed  the  following  names:  "  D. 
M.  Boon,  M.  M.  Seay,  G.  M.  Sharp,  J.  A.  W.  Hess,  and  James 
Ham."  The  necessity  of  protest  is  waived  by  all  the  indorsers. 
The  declaration  avers  that  by  said  note,  L.  P.  Seay  (the  maker) 

"promised  four  months  after  date  to  jMiy two  thousand 

two  hundred  and  fifty  dollars,"  etc.  The  defendant  craved  oyer 
of  the  note  and  indorsements,  which  were  set  out,  and  they  de- 
murred. The  demurrer  was  disallowed  by  the  court,  and  upon 
the  plea  of  nil  debit  there  was  verdict  and  judgment  for  tho 
pUintiff,  and  the  defendants  have  prosecuted  a  writ  of  error  to 
this  court.  The  only  error  assigned  and  relied  on  here  is  that 
the  paper  declared  on  is  not  a  promissory  note,  and  that  the 
court  erred  in  overruling  the  demurrer. 

It  is  well  settled  that  a  note  issued  in  blank  for  the  payee's 
name  may  be  filled  up  at  any  time,  even  at  the  trial,  "  by  any 
bona  fide  holder  vnth  his  own  name  as  payee,  and  then  it  will  be 
treated  as  a  good  promissory  note  to  him  from  its  date:"  Story 
on  Prom.  Notes,  sec.  37;  Ch.  Bills,  182, 183, 160-173;  Crutchly 
V.  Mrinn,  5  Taunt.  529.  The  correctness  of  this  principle  is 
admitted  by  the  counsel  for  the  plaintiffs  in  error,  but  they  in- 
sist that  as  the  plaintiff  below  omitted  to  exercise  the  right  by 
inserting  the  name  of  a  payee  in  the  nobe,  but  declared  upon 
it  and  described  it  as  payable  to  blank,  she  has  failed  to  show  a 
right  of  action  in  herself;  that  it  is  essential  to  the  validity  of 
a  promissory  note  that  there  should  be  a  payee  named  in  the 
note.  Mr.  Story,  in  his  work  on  promissory  notes,  sec.  33, 
lays  down  the  rule  **  that  it  is  essential  to  the  validity  of  a 
promissory  note  that  it  should  contain  no  contingency  or  un- 
certainty as  to  the  person  by  whom  it  is  payable,  or  to  whom 
it  is  payable.  The  name  of  the  particular  person  to  whom  it  is 
payable  should  be  given,"  etc. 

In  the  case  of  Hubbard  v.  Williamson^  4  Ired.  L.  266,  where  the 
plaintiff  brought  a  joint  action  against  Williamson  as  first  in- 
dorser  and  Boan  as  second  indorser,  it  appeared  upon  the  trial 
that  the  indorsement  from  Williamson  to  Koan,  and  the  indorse- 
ment from  Boan  to  the  plaintiff,  were  in  blank.     Upon  objection 
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by  the  defendants,  the  court  held  that  the  plaintiffs  could  not 
recover  in  this  action  without  filling  up  the  indorsements,  so  as 
to  show  on  the  bill  a  title  to  it  in  the  plaintiffs.  The  plaintiffis 
insisted  that  they  were  entitled  to  recover  without  filling  up  the 
indorsements,  declined  to  do  so,  and  in  submission  to  the 
opinion  of  the  court  suffered  a  nonsuit,  and  appealed  to  the 
supreme  court,  where  the  judgment  was  affirmed. 

This  authority  was  referred  to  by  this  court  in  the  case  of 
Gardner  v.  Bank  of  Tennessee ,  1  Swan,  425;  and  after  showing 
the  distinction  between  this  authority  and  the  case  then  before 
the  court,  Judge  Totten  says:  **  This  [the  case  in  Iredell]  is  not 
inconsistent  with  our  judgment  in  the  present  case." 

From  these  authorities,  as  well  as  upon  general  principles,  we 
think  it  clear  that  the  plaintiff  in  the  declaration  in  this  case  has 
failed  to  show  a  cause  of  action  for  want  of  a  payee  in  the  note, 
and  that  the  demurrer  of  the  defendants  in  the  court  below  should 
have  been  sustained.  The  ground  relied  upon  here  by  the  de- 
fendant in  error,  that  as  the  bank  had  the  right  to  fill  up  the 
blanks  it  should  be  regarded  as  though  they  had  been  filled  up, 
we  think  cannot  be  sustained  upon  authority.  This  point  is 
involved  in  the  case  of  Hubbard  v.  WUliamson,  above  referred  to, 
and  decided  the  other  way. 

In  the  case  decided  by  the  supreme  court  of  New  York,  of  the 
UnUed  States  v.  White,  2  Hill  (N.  Y.),  61  [37  Am.  Dec.  374],  the 
note  sued  on,  upon  its  face,  was  made  payable  '^  to  the  order  of 
the  indorser's  name;"  the  note  was  indorsed  by  Samuel  Adams, 
and  it  was  held  to  be  payable  to  Adams  the  same  as  if  he  had 
been  designated  by  name.  We  do  not  think  this  authority  con- 
flicts with  our  opinion  in  this  case. 

The  act  of  1852,  section  4,  to  which  we  have  been  referred, 
in  our  judgment  does  not  apply  to  this  case.  The  objections 
here  are  not  formal,  but  substantial.  We  do  not  intend  to  be 
understood  by  this  decision  as  holding  that  where  the  indorse- 
ments are  in  blank  and  there  is  no  demurrer  to  the  declaration, 
nor  the  objections  specifically  made  on  the  trial  in  the  court  be- 
low, that  such  an  objection  cotdd  be  taken  here;  or  that  it  is  in- 
dispensable to  fill  up  the  blank  indorsements;  upon  that  question 
we  give  no  opinion.  But  we  hold  that  a  note,  where  the  name 
of  the  payee  is  in  blank,  and  so  sued  upon,  is  not  a  valid  prom- 
issory note;  and  that  upon  objection,  taken  either  by  demurrer 
or  specially  upon  the  trial,  such  objection  would  be  fatal  unless  the 
party  filled  up  the  blank  so  as  to  show  a  cause  of  action  in  him- 
self. 
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The  judgment  of  the  circuit  court  will  be  reversed  and  the 
demurrer  sustained;  but  the  cause  will  be  remanded  to  the  cir- 
cuit court  for  further  proceedings. 

NOTB  WITH  PaYKB'S  NaMK  IN  BlANK  MAT  BB  FILLED  UP  BY  AnT  BoNA 

Fide  Holder:  UnUed  States  v.  White,  37  Am,  Dec  376;  note  to  TUtU  v. 
Thomas,  64  Id.  156. 
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CONVEYANCB  TO  "J.  L.  S.  &  Co."  OPERATES  TO  INVEST  J.  L.  8.,  INDIVID- 
UALLY, WITH  Emtirs  Legal  Title  to  real  estate  purchased  with  part- 
nership funds  for  the  use  of  the  partnership,  but  in  equity  he  will  be 
treated  as  holding  the  legal  title  in  trust  for  the  benefit  of  the  partner- 
ship. 

Dl^?res  concerning  Real  Estate,  Held  by  One  Partner  as  Trustek 
FOR  Firm,  will  not  be  Set  aside  as  irregular  and  void  becaose  the 
other  partners  were  not  made  parties;  but  such  decree  operates  upon  the 
trustee  alone,  and  will  be  modified,  if  otherwise,  to  that  effect. 

Multifariousness  cannot  be  Assigned  for  Error,  under  the  Tennessee 
act  of  1852,  c.  365,  sec.  7,  unless  the  objection  is  first  made  by  demurrer 
to  the  bill,  taken  at  the  proper  time. 

Objection  to  Jurisdiction  of  CJoubt  of  Chancery  of  Tennessee  is 
Waived,  under  the  Tennessee  act  of  1852,  c  365,  sec  9,  if,  without  de- 
murrer, an  answer  is  put  in;  and  the  same  is  true  if  a  defendant,  being 
regularly  served  with  process,  neglects  to  appear,  and  judgment  |>ro  am- 
fesso  is  entered  up  against  him. 

Writ  of  Error  cannot  ^e  Prosecuted  by  persons  who  are  not  parties 
upon  the  record;  and  not  being  parties,  cannot  be  affiacted  by  the  de« 
cree. 

Bill  in  chancery.    The  opinion  states  the  facts. 

jB.  K.  Tumage,  for  the  complainants. 

J.  B.  Thornton,  for  the  defendants. 

By  Court,  MoKinney,  J.  This  bill  was  brought  to  redeem  a 
lot  of  ground  in  the  city  of  Memphis.  The  chancellor  decreed 
for  the  complainants,  and  the  case  is  brought  here  on  a  writ  of 
error. 

The  lot  was  sold  at  execution  sale,  on  the  seventh  of  July, 
1851,  and  was  purchased  by  one  Whitsitt,  at  the  price  of  eight 
dollars. 

Whitsitt  transferred  his  interest  to  *<  John  L.  Saffarans  k 
Co.,"  and  in  writing  directed  the  sheriff  to  make  a  deed  accord- 
ingly. 

Within  twa  years  from  the  sale  a  tender  of  the  redemption 
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xnonej  was  reg^alarly  made  to  John  L.  Safi&rans,  whoiefused  to 
receive  the  same  for  the  reason,  as  he  alleged,  that  there  was  no 
one  entitled  to  redeem  said  lot;  therefore  this  bill  was  filed,  and 
the  redemption  money  deposited  in  coort. 

The  defendants  to  the  bill  are  Whitsitt  and  "John  L. 
SafEiarans  &  Co."  Bat  neither  in  the  bill  nor  in  any  proceeding 
in  the  cause  are  the  names  of  the  other  persons  constituting 
the  alleged  firm  of  "John  L.  Saffarans  &  Go."  stated;  nor,  in- 
deed, is  it  shown  in  the  record  that  any  such  firm  really  existed, 
or  that  any  person  whatever  was  associated  with  John  L. 
SafiEaraus  in  business  generally,  or  in  this  particular  transaction. 
The  subpoena  to  answer  is  against  the  firm;  and  the  sheriff's 
return  thereon  is,  "  Executed  on  J.  L.  Saffarans — company  not 
found."  Neither  Whitsitt  nor  SaffiEUnns,  both  of  whom  resided 
in  Memphis,  where  the  bill  was  filed,  answered  the  bill,  and  jndg-^ 
ment  pro  confesso  was  regularly  entered  up  against  both*  The 
former  died  during  the  progress  of  the  suit.  The  proof  shows 
that  "  Saffiurans  &  Co."  took  possession  of  the  lot  in  1851,  and 
that  seventy-five  dollars  per  year  would  be  a  reasonable  rent; 
also  that  the  building  and  improvements  on  the  lot  were  worth 
about  three  hundred  dollars,  all  of  which  were  torn  down  and  de- 
stroyed; and  that  the  soil  and  earth  to  the  depth  of  five  or  six  feet 
were  dug  and  talfien  away,  to  fulfill  a  contract  that  "  Saffarans  & 
Co."  had  for  filling  up  the  navy-yard  at  Memphis,  the  value  of 
which  is  fixed  at  two  hundred  dollars.  An  account  was  ordered, 
embracing  all  the  foregoing  items,  making  an  aggregate  of  seven 
hundred  and  sixty-eight  dollars  and  twenty-five  cents,  as  reported 
by  the  master.  John  L.  Saffarans  refused  to  obey  the  summons 
of  the  master,  requiring  him  to  be  present  at  the  taking  of  the 
account.  The  report  of  the  master,  not  being  excepted  to,  was 
confirmed;  and  a  final  decree  rendered  against  "John  L. 
Saffarans  &  Co. ,"  for  the  amount  stated,  with  interest  from  the 
date  of  the  report  and  costs  of  suit. 

To  reverse  this  decree,  John  L.  SaffEirans  and  four  other  per- 
sons, who,  in  their  petition  for  a  writ  of  error,  state  "  that  they 
are,  and  have  been  for  several  years  past,  partners  in  business  in 
the  city  of  Memphis,  under  the  firm  name^and  style  of  "  John  L. 
Saffarans  &  Co.,"  have  joined  in  prosecuting  a  writ  of  error. 

It  is  insisted  here,  for  the  so-called  plaintiff  in  error,  that  the 
entire  proceedings  and  decree  in  the  cause  are  irregular  and  void, 
on  the  ground  that  the  several  persons  composing  the  firm, 
except  John  L.  Saffarans,  were  not  parties  to  said  proceedings 
and  decree^ 
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'  The  proceedings  in  this  case,  as  exhibited  in  the  retioird,  ard 
certainly  anomalous,  but  we^wiU  proceed  to  inquire  whetherany 
;of  the  parties  to  this  writ  of  error  can  be  heard  to  complain  of 
them  in  the  mode  here  attempted. 

.  It  is  to'b0  obseiVed  that  the  question  upon  which  this  case 
•d(?pend8  involves  the  consideration  of  the  principles  of  law 
applicable  to  the  peculiar  relation  of  partners  in  respect  to  real 
estftte.  Upon  general  principles,  it  would  seem  that  real  estate 
purchased  by  partners  with  the  partnership,  funds,  and  for  the 
u^e  or  benefit  of  the  partnership,  is  to  be  regarded,  in  respect 
to  the  legal  title,  as  an  estate  held  by  them  as  tenants  in  com^^ 
anon,  but  subject  to  a  trust,  implied  from  the  relation  of  the 
parties-and  nature  of  the<;ase,  for  the  benefit  of  the  partnership, 
until  the  partnership  accounts  are  settled  and  the  partnership 
debts  are  paid.  Usually,  and  properly,  the  conveyance  is  to  the 
partners,  as  tenants  in  common,  by  name.  Beal  and  personal 
property,  in  this  respect,  stand  upon  different  grounds.  By 
positive  law,  the  legal  title  to  the  real  property  can  pass  to  the 
purchaser  only  by  conveyance.  And  at  law,  the  question  in 
whom  the  legal  title  is  must  be  determined  by  the  import  and 
legal  efiect  of  the  instrument  of  conveyance.  If  this  principle 
be  coirect,  it  follows  that  a  conveyance  to  "  J.  L.  Safiarans  & 
Co."  woTild  operate  to  invest  John  L.  Saffarans,  individually, 
with  the  entire  legal  title.  But  it  is  clear  that  in  equity  he 
would  be  treated  as  holding  the  legal  title  in  trust,  for  the  ben- 
efit of  the  partnership.  The  rule  at  law  is,  that  the  legal  title 
is  in  the  individual  partner  to  whom,  by  name,  the  conveyance 
is  made.  The  several  members  composing  the  firm  cannot  be 
regarded,  in  the  view  of  a  court  of  law,  as  holding  real  estate  as 
tenants  in  common,  unless  it  be  conveyed  to  them,  as  such,  by 
name;  and  on  the  other  hand,  each  partner  is  required  to*  join 
in  the-conveyance  of  real  estate  in  order  to  pass  the  entirety 
thereof  to  the  purchaser.  If  one  partner  only  executes  the  con* 
veyance,  whether  it  be  in  his  own  name  or  in  that  of  the  firm, 
the  deed  will  not,  generally  speaking,  pass  anything  more  tiian 
his  own  interest:  Story  on  Part.,  sees.  92,  94;  CoUyer  on  Part., 
sees.  135  et  seq. ;  Dudley  v.  LiUlefield,  21  Me.  418.  But  in  the 
view  of  a  court  of  equity,  it  is  unimportant  in  whose  name  the 
purchase  may  have  been  made,  or  the  conveyance  taken,  whether 
in  the  name  of  one  of  the  firm,  or  even  in  the  name  of  a  stranger; 
if  purchased,  in  fact,  with  partnership  funds,  and  for  partner* 
.ship  purposes,  it  will  be  treated  in  equity  as  belonging  to  the 
firm. 
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It  Insults,  therefore,  from  the  application  of  these  principlea, 
that  the  legal  title  to  the  lot  in  question  was  Tested  in  John  L. 
Saffarans,  as  trustee  for  the  benefit  of  the  firm,  if,  in  fact,  any 
such  firm  existed.  And  it  is  certainly  true  that  the  correct  prac- 
tice would  have  been  to  have  made  the  other  partners  parties, 
and  this  might  have  been  required  if  the  objection  had  been 
made  at  the  proper  time  and  in  the  proper  form;  but  that  is  not 
how-  the  question.  The  point  to  be  decided  is  whether  or  not 
the  omission  of  the  other  supposed  partners  constitutes  any 
feufiSeient  ground,  in  view  of  all  the  facts  of  this  particular  case, 
for  setting  aside  the  proceedings  as  irregular  and  void.  We 
think  not.  J.  L.  Sa£Earans,  in  whom  the  legal  title  was  vested 
as  trustee  and-  representative  of  the  firm,  was  regularly  before 
the  court.  He  refused  to  appear,  or  answer,  or  have  anything 
to  do  with  the  defense  of  the  suit.  He  cadnot,  therefore,  com- 
plain; so  far  as  he  is  individually  concerned,  the  title  is  prop^ 
erly  divested  out  of  him  and  restored  to  the  complainants;  nor 
is  it  for  him  to  complain  in  behalf  of  his  alleged  copartners.* 
True,  the  decree  will  necessarily  operate  upon  him  alone  when 
it  ought — upon  the  assumption  that  there  are  other  partners — ' 
to  have  been  against  all  the  members  of  the  firm;  but  this  is 
the  unavoidable  and  legitimate  result  of  his  own  voluntary  refusal 
to  avail  himself  of  his  day  in  court  when  this  and  other  objec- 
tions were  open  to  him,  and  might  have  been  successfully  urged. 

But  it  is  said  the  bill  is  multifarious,  and  that  the  decree  is 
erroneous  in  allowing  for  the  destruction  of  buildings,  and  for 
the  value  of  the  soil  and  earth  removed  and  sold. 

The  defendant  J.  L.  Safiarans,  in  the  existing  state  of  our 
law,  cannot  assign  this  for  error.  By  the  act  of  1852,  c.  365, 
sec.  7,  multifariousness  cannot  be  assigned  for  error,  unless 
the  objection  was  first  made  by  demurrer  taken  at  the  proper 
time.  And  by  the  ninth  section  of  the  same  act,  if,  without  de- 
murrer, an  answer  be  put  in,  it  amounts  to  a  waiver  of  all  objec- 
tions to  the  jurisdiction  of  the  court,  even  though  the  matter 
complained  of  be  matter  of  legal  jurisdiction;  and  the  chan- 
cellor is  required  to  decree  relief  according  to  law,  and  forbidden 
to  dismiss  the  bill.  Under  this  provision,  an  objection  to  the 
jurisdiction,  of  the  nature  of  the  one  before  us  in  the  present 
case,  must  be  taken  by  demurrer;  and  if  waived  by  submitting 
to  answer,  the  objection  cannot  be  set  up  in  any  other  mode. 
Such  is  the  state  of  the  law  where  the  party  appears  and  makes 
defense;  and  if,  being  regularly  served  with  process,  he  neglect 
to  appear,  and  judgment  pro  con/esso  is  entered  up  against  him. 
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he  is  in  no  better'  condition.  In  the  lakker  trnm,  as  nrach  as  in 
the  former,  he  has  negleoiad  io  a^ail  himself  of  the  objection  in 
the  only  mode  in  ivhich  advantage  can  be  taken  of  it.  The  judg- 
ment pro  confesso  stands  in  the  place  of  an  answer,  admitting 
the  facts  charged  in  the  bill,  without  objection  to  the  jurisdic- 
tion of  the  court.  Henoe  the  defendant  is  precluded  in  this 
court  from  relying  on  this  as  a  ground  for  reversing  the  decree. 

In  the  next  place,  the  other  persons  who  have  jojned  in  the 
prosecution  of  this  writ  of  error  cannot  be  heard  in  this  court. 
First,  upon  the  uniform  rule  that,  not  being  parties  upon  the 
record,  they  cannot  appeal  or  bring  a  writ  of  error.  And  again, 
because,  not  being  parties,  they  are  not,  and  cannot  in  contem- 
plation of  law  possibly  be,  affected  by  the  decree.  They  have 
nothing  to  complain  of,  admitting  them  to  be  parties  with  Saf- 
farans,  the  defendant,  for  upon  that  assumption  they  are  relieved 
from  a  burden  which  ought  to  have  fallen  equally  upon  all  the 
members,  but  which  by  the  decree  is  cast  upon  John  L.  Saf- 
farans  alone. 

The  general  rule  is  admitted,  that  all  persons  having  an  inter- 
est, either  legal  or  equitable,  in  the  subject-matter  of  the  suit 
must  be  made  parties.  But  no  one  of  the  plaintiffs  in  error  is 
in  a  condition  to  insist  upon  a  violation  of  this  rule  in  the  pres- 
ent case.  And  as  the  person  vested  with  the  entirety  of  the 
legal  title  to  the  lot  in  question  was  properly  before  the-court, 
this  is  sufficient — upon  the  state  of  the  case  as  presented  in  the 
record — to  sustain  the  decree  for  redemption;  and  the  decree  for 
rent  and  damages  is  equally  well  sustained  against  John  L. 
Saffarans. 

The  decree,  however,  vnll  be  corrected  in  form,  so  as  to  make 
it  a  decree  against  John  L.  SaffiEkrans  personally  and  alone,  and 
with  this  modification  it  will  be  affirmed. 

Land  Purchaskd  by  Partnership,  whether  Held  in  Joint  Tenakct 
OR  Tenancy  in  Common:  See  Baker  v.  Wheeler,  24  Am.  Dec.  66;  Baca  v. 
Ramos,  29  Id.  463;  Bmrd  v.  BaircTs  Heirs,  31  Id.  399,  and  note;  Bnchan  v. 
Sumner,  47  Id.  305;  Cummings's  Appeal,  64  Id.  695.  Real  estate  held  by  » 
partnership  cannot  be  alienated  by  one  of  the  partners  without  a  breadi  of 
trust,  unless  made  to  one  who  had  no  notice,  actual  or  ooostmctive,  of  such 
trust:  I>yer  v.  Clark,  39  Id,  697. 

The  principal  case  is  cited  in  Linch  v.  Linch,  1  Lea,  528,  to  the  point 
that  the  general  rule  is  that  only  parties  upon  the  record  can  appeal  or  brin^ 
a  writ  of  error;  and  in  Beecher  v.  Hicks,  7  Id.  210,  to  the  point  that  perhaps 
living  grantees  under  a  deed  expressly  providing  for  after-born  ohUdrea 
would  hold  the  legal  title  in  trust  for  themselves  and  children. 
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Pox  u  Sandfobd. 
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Hastkb.  is  not  Liable  yok  Ihuxtby  Bons  Br  Onx  Sbrtant  to  Akotheb, 
engaged  in  a  common  employment,  through  negligence  or  nnakiUf  olneeB. 

AcnoH  for  damages.    The  facts  are  stated  in  the  opinion. 
T.  C.  Lyon,  for  the  plaintiff. 

O.  P»  Temple  and,  J.  B.  BeiskeU^  for  Shepperd^  Leeds,  & 
Hoyt. 
J,  B,  Cocke^  for  Sandford 

By  Court,  Cabuthebs,  J.  This  was  an  action  brought  bjr 
Fox  to  recover  damages  against  Shepperd,  Leeds,  &  Hojt,  the 
undertakers,  and  Sandford,  his  co-emplojee,  for  an  injury  sus- 
tained by  the  plaintiff  from  the  negligence  and  unskillf ulness 
of  defendant  Sandford.  The  verdict  was  in  favor  of  the  de- 
fendants Shepperd,  Leeds,  &  Hoyt,  and  against  Sandford  for 
one  thousand  dollars  damages.  The  plaintiff  moved  for  a  new 
trial  as  to  Shepperd,  Leeds,  &  Hoyt,  and  the  defendant  Sand- 
ford asked  a  new  trial  as  to  the  finding  against  him.  Both 
appeal  in  error  from  the  judgment  overruling  their  respective 
motions. 

Shepperd,  Leeds,  &  Hoyt  were  general  undertakers  of  a  build- 
ing, and  both  Sandford  and  Fox  were  workmen  employed  by 
them.  For  the  purpose  of  elevating  some  large  timbers  to 
the  top  of  the  wall,  the  latter  was  posted  on  the  building,  and 
the  former  managed  a  machine  called  a  derrick,  on  the  ground. 
By  the  reckless  management  of  the  derrick,  as  it  is  alleged^ 
Fox  was  precipitated  with  the  timber  to  the  ground,  and  re- 
ceived the  serious  injury  of  which  he  complains.  The  proof 
shows  that  the  guy-rope  was  loosened  by  Sandford  after  the 
timber  was  jMurtly  up,  against  the  warning  of  Fox,  and  by  that 
the  accident  was  produced.  The  inquiry  for  the  jury  was, 
whether  in  this  there  was  a  want  of  proper  skill  and  care, 
necessary  for  the  safety  of  those  on  the  top  of  the  wall.  If 
there  was  no  unskillf  ulness  or  negligence,  it  would  be  a  case  of 
inevitable  accident,  and  the  injury  without  remedy;  but  if  it 
were  otherwise,  the  defendant  Sandford,  at  least,  would  be 
liable.  This  was  the  effect  of  the  charge^on  that  point;  and 
the  finding  of  the  jury,  there  having  been  proof  to  sustain  it, 
must  be  conclusive  as  to  the  case  of  Sandford. 

But  the  other  branch  of  the  case  presents  more  difficulty.  It 
is  true,  as  argued,  that  the  authorities  are  not  entirely  harmoni- 
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ous  upon  tke  question  of  the  master's  or  employer's  liability  for 
injury  done  by  one  of  bis  servants  to  another  by  a  want  of  skill 
or  negligence  in  the  business  of  their  employment.  Upon  thi^ 
point  the  court  charged  ''  that  if  it  appeared  in  evidence  that 
Fox  and  Sandford  were  in  the  employment  of  Shepperd,  Leeds, 
&  Hoyt,  engaged  in  a  common  employment,  and  the  injury  to 
the  plaintiff  was  occasioned  by  the  neglect  or  unskill fulness  of 
;the  defendant  Sandford,  yet  under  the  weight  of  authority, 
English  and  American,  the  court  felt  constrained,  and  so  in- 
structed the  jury,  that  the  defendants  Shepperd,  Leeds,  & 
Hoyt  could  not  be  held  liable  in  damages  for  such  neglect  or 
unskillf ulnesson  the  part  of  their-co'-defendant,  Sandford; "  but 
they  could  be  for  any  neglect  of  their  own;  "  but  were  not  re- 
sponsible for  the  condition  of  the  derrick  on  the  morning  the 
accident  happened." 

"We  are  brought  to  the  same  conclusion  in  relation  to  the 
weight  of  authority,  as  well  as  the  reason  of  the  rule  applied  to 
the  facts  of  the  case  before  us:  Story  on  Agency,  sec.  453,  and 
notes;  2  Kent's  Com.  281,  top  page,  and  notes;  Priestly  v.  Fow- 
ler, 3  Mee.  &  "W.  1.  The  reasoning  by  which  this  position  is 
maintained  need  not  here  be  reiterated,  as  it  will  be  found  in 
the  cases  referred  to,  and  others  there  cited. 

It  will  be  observed  that  the  facts  of  this  case  do  not  raise  the 
question  of  liability  of  the  employer  for  want  of  due  care  in  the 
selection  of  his  servants,  or  making  proper  provisions  for  their 
safety.     Such  a  case  might  fall  under  a  very  different  rule. 

In  this  case  we  think  there  is  no  error  against  the  appellants 
in  either  case  by  which  they  could  have  been  injured,  in  view  of 
the  facts  in  this  case,  and  therefore  aflSrm  the  judgment. 

Who  are  Fellow-servants  in  Common  Employment.— The  general  role 
of  the  employer's  liability  is  stated  in  the  note  to  Murray  v.  i9.  (7.  H.  R,,36 
Am.  Dec.  279,  and  the  origin  and  history  of  the  rule  is  there  discaseed  at  length; 
and  while  there  is  very  little  conflict  of  authority  as  to  the  rule,  the  great 
difficulty  that  courts  have  experienced  in  the  practical  application  of  it  to 
particular  facts  and  circumstances  has  led  to  a  great  diversity  of  opinion 
and  to  decisions  in  the  courts  of  different  states  totally  irreconcilable.  The 
impossibility  of  laying  down  any  uniform  rule  which  can  be  applied  to  all 
the  varying  circumstances  and  conditions  of  the  business  world  is  confessed 
by  all  tiie  judges  who  have  been  called  upon  to  pass  on  the  question,  and 
this  very  difficulty  has  led  the  courts  of  some  states  to  consider  all  who  are 
employed  by  the  same  master  in  the  same  general  business,  without  respect  to 
the  nature  of  the  employment,  as  fellow-employees,  and  to  apply  the  rule  with 
great  rigor,  and  to  allow  of  no  exception.  This  is  notably  so  in  the  Euglish 
decisions,  and  in  nearly  all  of  the  cases  in  the  older  states:  See  PrUsUy  v. 
i'owUr,  3  Mee.  &  W.l;  FartrtU  v.  Bo^Oon  etc  R.  i?.,  4  Met  49;  S.  C,  88 
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Am.  Dec.  339;  Lavell  v.  HoweU,  L.  B*  1  C.  P.  Dir.  161;  S.  0.,  45  L.  J.  C. 
i».  387;  WaUer  v.  South  Eastern  R%  2  HurL  &  C.  102;  Cojmay  v.  Bel/an 
etc  Ryt  I.  B.  9  C.  L.  498.  On  the  other  hand,  in  the  progress  of  society 
and  general  extension  and  diversification  of  business  carried  on  by  the  same 
employe];,  it  has  been  found  that  the  rule  often  works  injustice  and  hardship, 
and  the  tendency  of  the  modem  authorities  appears  to  be  in  the  direction  of 
such  a  ntodification  as  shall  eventually  devolve  upon  the  employer  a  jnst 
share  of  the  responsibility  for  the  safety  of  his  employees.  While  in  many 
of  the  states  the  rule  has  become  iirmly  ingrafted  on  their  respective  systems, 
still  we  find  a  constant  tendency  to  make  exceptions  and  lessen  the  harsh- 
nen  of  the  application  of  the  rule  to  cases  where  manifest  justness  demands 
an  abatement  of  its  rigor.  And  without  attemptinpr  to  give  a  definition  of, 
the  term  **  fellow-employees,"  under  the  rule,  it  will  be  sufficient  to  say  that 
the  tendency  of  the  later  decisions  is  to  regard  only  those  who,  in  the  per- 
formance of  their  respective  duties,  are  so  connected  or  brought  into  co*oper-^ 
ation  that  the  performance  of  their  respective  duties  will  ordinarily  bring 
them  into  such  situations  as  to  expose  them  to  the  risk  of  injury  from  the 
negligence  or  carelessness  of  each  other — an  actual  co-operation  to  accomplish 
some  particular  result,  a  consociation  in  their  ordinary  duties:  See  Chicago 
etc.  R,  R.  V.  Mtyranda^  93  111.  302;  S.  C,  34  Am.  Bep.  168;  HolUm  v.  Daly,  4 
HI.  App.  25;  OiUenicaUr  v.  Mad^m  etc.  R.  i?.,  5  Ind.  339;  S.  C,  61  Am. 
Dec.  101;  Louisville  etc,  R,  R.  v.  Collins,  2  Duv.  114;  O'Dmnell  v.  Allegheny 
etc.  R,  R,,  59  Pa.  St  239;  Davis  v.  Ceutrai  Vermont  R,  i?.,  55  Vt.  84;  S.  C, 
45  Am.  Bep.  590;  Ford  v.  FitcJilmrg  R,  i?.,  110  Mass.  240;  S.  C,  14  Am. 
Bep.  598;  SItanny  v.  Androscoggin  Mills,  66  Me.  420;  Brown  v.  Centred 
Padjic  R.  R.,  6  West  Coast  Bep.  797  (CaL). 

The  General  Bulb  that  an  employer  is  not  liable  to  those  in  his  employ 
for  injuries  resulting  to  them  from  the  negligence  or  misconduct  of  fellow - 
employees  engaged  in  the  same  common  service  or  employment  is  well  settled. 
The  employer  is  not  liable  except  where  the  injury  can  be  traced  to  the  em- 
ployer himself,  either  in  employing  incompetent  servants  or  in  retaining  in- 
competent servants  after  notice,  or  from  defective  machinery  or  iiiMiilicietit 
materials.  In  addition  to  the  cases  cited  in  the  note  to  Murmy  v.  8.  C.  R,  R., 
36  Am.  Dec.  268,  the  following  recent  decisions  sustain  the  rule:  Lovegrove 
V.  London  etc.  R'y,  16  C.  B.,  N.  S.,  669;  Gallagher  v.  Piper,  Id.;  Coniray  v. 
Belfast  etc.  Ry,  I.  B.  9  C.  L.  498;  Bull  v.  Mobile  etc.  R.  R.,  67  Ala.  206;  Mobile 
etc.  Ry  V.  Smith,  59  Id.  245;  Lopez  v.  Central  Arizona  M,  Co.,  1  West  Coast 
Bep.  41  (Arizf);  Betson  v.  Green  Mountain  G.  M.  Co.,  57  Cal.  20;  Colorado 
etc.  R.  R.  V.  Ogden,  3  Col.  499;  Shields  v.  Yonge,  15  Ga.  349;  S.  C,  60  Am. 
Dec.  698;  lUmois  etc.  R.  R.  v.  Cox,  21  111.  20;  Chicago  etc.  R.  R.  v.  Keffe,  47 
Id.  108;  Columbus  etc.  R'y  v.  TroescJi,  68  Id.  545;  S.  C,  18  Am.  Bep.  578; 
Ohio  etc.  R.  R.  v.  TindaU,  13  Ind.  366;  Wilson  r.  Madison  etc.  R.  R.,  18  Id.  220; 
Gormley  v.  Ohio  etc.  R%  72  Id.  31;  Ohio  etc.  Ry  v.  Collam,  73  Id.  261;  S.  C, 
38  Am.  Bep.  134;  Robertwn  v.  Tei-re  IJaute  eU.  R.  R.,  78  Ind.  77;  S.  C,  41 
Am.  Bep.  552;  Helfrich  v.  Williams,  84  Ind.  553;  Louisville  etc,  R.  R.  v. 
ColUns,  2  Duv.  114;  Hvbgh  v.  N.  0.  <t  C.  R.  R.,  6  La.  Ann.  495;  S.  C,  5i 
Am.  Dec.  565;  SaUerly  v.  Morgan,  35  La.  Ann.  1166;  Osborne  v.  Knox  etc. 
R.  R.,  68  Me.  49;  Blahe  v.  Maine  Central  R.  R.,  70  Id.  60;  S.  C,  35  Am. 
Rep.  297;  O'Connell  v.  Baltimore  etc.  R.  R.,  20  Md.  212;  Shauck  v.  North* 
em  etc.  Ry,  25  Id.  462;  Cumberland  Coal  etc.  Co.  v.  ScaUy,  27  Id.  589;  II an-, 
rathy  v.  Northern  etc  Ry,  46  Id.  280;  Pennsylvania  R.  R.  v.  Wachter,  60 
Id.  395;  Kelley  v.  Norci-oss,  121  Mass.  508;  JJarkins  v.  Standard  Sugar  Re- 
finery,  122  Id.  400;  Colton  v.  Richards,  123  Id.  484;  Kelley  v.  Boston  Lead  Co., 
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128  Id.  456;  Curran  v.  Merchank^  Mfg,  Co,,  190  Id.  374;  S.  C,  39  Am.  Rep. 
457;  McDermott  v.  CUy  of  BoUon,  133  Ma»  349;  Flynn  v.  CUy  of  Salem,  134 
Id.  351 ;  Floyd  v.  Sttgdm,  Id.  563;  Day  v.  ToUdo  eU,  ITy,  42  Mich.  523;  Smith 
V.  Flint  etc,  R%  46  Id.  258;  S.  0.,  41  Am.  Rep.  161;  Oreenwald  v.  Marquette 
etc,  i?.i?.,  49  Mich.  W;Brownr,  Winona  etc,  B,B,,2:jmnxL  162;  S.Ci,38  Am. 
Rep.  285;  CoUine  v.  St.  Paul  etc,  B.  B.,  30  Minn.  31;  Broum  ▼.  Minneapolis 
etc,  B%  31  Id.  553;  Chicago  etc  R,  R,  v.  Doyle,  60  Miae.  977;  Brothers  v. 
Cartter,  52  Mo.  372;  S.  C,  14  Am.  Rep.  424;  Conner  v.  Chicago  etc  B,  B, 
59  Mo.  2S5;  McAndrews  v.  jBtinu,  39  N.  J.  L.  117;  Sherman  v.  Bochester 
etc,  B,  B,,  17  N.  Y.  153;  Laning  v.  N.  T.  Cent,  B.  B„  49  Id.  521;  S.  C,  10 
Am.  Rep.  417;  Criepvn  v.  BabbiU,  81  N.Y.  516;  S.  C,  37  Am.  Rep.  521;  Me- 
Cosher  v.  L<mg  Island  B,  /?.,  84  N.Y.  77;  Harvey  v.  N,  Y,  Cent,  etc  R,  B„  88 
Id.  481;  Young  v.  N,  Y,  etc  B,  B„  30  Barb.  229;  Marvin  ▼.  MuOer,  25  Hun, 
163;  Cowles  ▼.  Bichnumd  etc,  B,  R,,  84  N.  C.  309;  S.  0.,  37  Am.  Rep.  620; 
Columbus  etc.  R,  R,  v.  Webb,  12  Ohio  St.  475;  PUtsburg  etc.  By  v.  Devin^ 
nty,  17  Id.  197;  Lalce  Shore  etc.  By  v.  Knittal,  33  Id.  468;  RaUway  Co,  v. 
Ranney,  37  Id.  665;  Willis  v,  Oregon  etc,  R.  R„3  West  Coaat  Rep.  240  (Or.); 
Weger  v.  Pennsylvania  R,R,,55  Pa.  St.  460;  Lehigh  Valley  Coal  Co.  v,  Jones, 
86  Id.  432;  S.  C,  6  Rep.  125;  17  Alb.  L.  J.  513;  Delaware  etc  Canal  Co,  ▼. 
Carroll,  89  Pa.  St.  374;  Keystone  Bridge  Co,  v.  Newberry,  96  Id.  246;  S.  C, 
42  Am.  Rep.  543;  Mann  v.  Oriental  Print  Works,  11  R.  I.  152;  Lasure  t. 
OranitevUle  Mfg,  Co,,  18  S.  C.  275;  Ounter  v.  QranUevUle  Mfg,  Co,,  Id.  262; 
S.  C,  44  Am.  Rep.  573;  Ragsdale  v.  Memphis  etc  R,  R.,  3  Baxt.  426;  Nash- 
ville etc  R.  R,  V.  Wheless,  10  Lea,  741;  S.  C,  43  Am.  Rep.  317;  Houston  etc 
R.  R.  V.  Myers,  55  Tex.  110;  Texas  Mexican  R'y  v.  Whitmore,  68  Id.  276; 
Davis  V,  Central  Vermont  R,  R„  55  Vt.  84;  S.  C,  45  Am.  Rep.  590;  BrabbUts 
V.  Chicago  etc.  By,  38  Wis.  289;  Naylor  v.  Chicago  etc,  R'y,  53  Id.  661;  How- 
land  ▼.  Milwaukee  etc.  By,  54  Id.  226;  Hoth  y,  Peters,  53  Id.  405;  Whitnam 
V.  Wisconsin  etc  R.  R.,6S  Id.  408;  Heine  v,  Chicago  etc.  R*y,  Id.  525;  Homgh 
V.  RaUway  Co.,  100  U.  S.  213;  Halverson  v.  Nisen,  3  Saw.  562;  Melville  v. 
Miswuri  River  etc,  R.  R,,  4  McCrary,  194;  Fof/cr  v.  Atlantic  etc,  R,  R,,  4 
Hughes,  192;  Jordan  v.  Wells,  3  Woods,  527;  Thompson  v.  Chicago  etc.  B'y, 
18  Fed.  Rep.  239;  Crew  v.  St,  Louis  etc,  R%  20  Id.  87. 

Servant  Intrusted  with  Full  Control  and  Manaobment,  ob  with 
Duties  Master  is  Himself  Bound  to  Perform. — ^If  an  employer  commits 
the  entire  charge  of  business  to  an  employee,  with  power  to  choose  his  own 
assistants  and  to  control  and  discharge  them  at  pleasure,  or  intrusts  the  em- 
ployee with  the  performance  of  duties  wliich  the  employer  himself  is  bound  to 
perform,  as  in  the  preparation  of  materials  or  the  construction  of  machinery, 
the  employee  is  not  a  fellow-servant  with  those  into  whose  hands  the  mere 
manual  execution  of  the  business  is  intrusted,  and  the  employer  is,  therefore, 
liable  for  the  negligeuce  of  such  an  employee,  he  being  the  representative  of 
the  master.  These  propositions  are  fully  established  by  the  cases  in  the  note 
to  Murray  v.  S,  C.  R.  i?.,  36  Am.  Dec.  289;  and  in  addition  thereto,  see  the 
following:  7)/son  v.  South  <t*  North  Alabama  R,  R,,  61  Ala.  654;  Fones  v. 
Phillips,  39  Ark.  17;  Beetion  v.  Green  Mountain  O.  M,  Co,,  57  Cal.  20;  Colo- 
rado Central  R.  R,  v.  Ogden,  3  Col.  499;  Wilson  v.  WillimanHc  Linen  Co.,  60 
Conn.  433;  S.  C,  47  Am.  Rep.  653;  Mitchell  v.  Robinson,  80  Ind.  281;  S.  C, 
41  Am.  Rep.  812;  Chicago  etc.  R'y  v.  May,  108  III.  288;  Kansas  Pacific  By 
V.  Little,  19  Kan.  267;  S.  C,  6  Rep.  199;  6  Cent.  L.  J.  60;  Hannibal  etc  B 
B.  V.  Fox,  31  Kan.  586;  Chicago  etc  R*y  v.  Bayfield,  37  Mich.  205;  Qmncy 
Min.  Co.  V.  Kitts,  42  Id.  .34;  Ryan  v.  Bagaley,  50  Id.  179;  S.  C,  45  Am.  Rep. 
35;  Brothers  v.  Cariter,  52  Mo.  872;  S.  C.  14  Am.  Rep.  424;  Qormley  v.  Vvl- 
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can  Iron  WorU,  61  Mo.  492;  Whalen  ▼.  Centenary  Church,  62  Id.  326;  Cook  r. 
Hannibal  etc.  B.  /?.,  63  Id.  397;  Holly.  MiMaouri  Paeifir  B%  74  Id.  298; 
Lydon  ▼.  Manion,  3  Mo.  App.  602;"  Devany  v.  Vulcan  Iron  Works,  4  Id.  236; 
Corcoran  v.  Holbrook,  69  N.  Y.  517;  S.  C,  17  Am.  Rep.  369;  Boolh  v.  i?o«to» 
etc  R,  /?.,  73  N.  Y.  38;  Sh^han  v.  iyT.  T.  Cent,  R.  R.,  91  Id.  332;  Spelman 
V.  FwA^r  Iron  Co.,  56  Barb.  151;  Eagan  v.  Tucker,  18  Hun,  347;  //em-y  v. 
^rarfy.  9  Daly,  142;  Washburn  v.  Nashville  etc.  A  i?.,  3  Head,  63a  But  if 
the  employee  ia  negligent  in  performing  work  as  a  co-laborer  with  those  under 
his  control,  wliich  had  no  relation  to  his  position  as  representative  of  his 
master,  he  would  be  a  fellow-servant  with  those  under  him:  Chicago  etc.  R*y 
y.  May,  108  111.  288;  Hoke  v.  8t.  Louis  etc.  R*y,  11  Mo.  App.  574;  as  a  super- 
itktendent  of  the  road  department  of  a  railroad  assuming  to  act  as  a  mere 
•*  boss  *'  or  "  foreman  of  a  gang: "  Hoke  v.  8t.  Louis  etc  R%  suprct. 

SuPERiOB  AND  INFERIOR  SERVANTS. — Asido  from  the  case  where  full 
control  and  management  is  intrusted  to  a  superintendent  or  other  -employee 
by  the  employer,  so  that  the  employee  represents  to  all  intents  and  purposes 
the  employer,  we  have  the  case  where  lesser  powers  and  authority  are  con- 
ferred  upon  an  employee.  The  English  decisions,  and  a  large  number  of 
American  cases,  maintain  the  doctrine  that  where  the  negligent  servant  is  a 
superior  and  the  injured  servant  an  inferior,  they  are  fellow-servants  in  a 
common  employment,  and  the  master  is  not  liable,  provided  they  are  en- 
gaged in  a  common  enterprise,  with  duties  tending  to  the  same  general  object 
or  end;  as,  the  head  engineer  and  third  engineer  on  a  vessel:  Searle  v.  Lind- 
say, 11  C.  B.,N.  S.,429;  S.  C.,8  Jur.,  N.  S.,  746;  31  L.  J.  C.  P.  106;  10  Week. 
Rep.  89;  5  L.  T.,  N.  S.,  427;  the  general  traffic  manager  of  a  railroad  und 
a  *'milesman:"  Conway  v.  Belfast  etc  R*y,  I.  R.  9  C.  L.  498;  the  manager 
of  a  gas  company  and  the  workmen  employed  about  the  premises:  Allen  v. 
New  Gfcu.  Co.,  L.  R.  1  Exch.  Div.  251;  the  foreman  of  locomotive- works  and 
the  men  employed  under  him:  Feltham  v.  England,  L.  R.  2  Q.  B.  33;  a  sub- 
foreman  in  a  coal  mine  in  charge  of  a  particular  portion  of  the  mine  and  the 
miners:  WUson  v.  Merry,  L.  R.  1  H.  L.  Sc.  App.  326;  the  manager  of  a  mine 
and  the  miners:  Howell  v.  Landove  Siemens  Steel  Co.,  L.  R.  10  Q.  B.  62;  the 
foremen  of  a  mine  and  the  miners:  McLean  v.  Blue  Point  M.  Co.,  51  Cal.  255; 
Peterson  v.  Whitebreast  Coed  etc.  Co.,  50  Iowa,  673;  S.  C,  32  Am.  Rep.  143; 
the  foreman  in  building  scaffolding  and  the  workmen  under  him:  Ckdlagher 
V.  Piper,  16  C.  B.,  N.  S.,  669;  the  foreman  of  a  gang  of  men  employed  as 
track  or  section  mf-n  and  the  men  under  him:  Chicago  etc.  R*y  v.  Simmons, 
11  m.  App.  147;  Houser  v.  Chicago  etc.  R'y,  60  Iowa,  230;  S.  C,  46  Am. 
Rep.  65;  Lawler  v.  Androscoggin  R.  R.,  62  Me.  463;  S.  C,  16  Am.  Rep.  492; 
Cumberland  Coal  etc.  Co.  v.  Scally,  27  Md.  589;  DauheH  v.  Pickd,  4  Mo. 
App.  591;  Malone  v.  Hathaway,  64  N.  Y.  5;  S.  C,  21  Am.  Rep.  573;  Bar^ 
ring  v.  Delaware  etc  Canal  Co.,  19  Hun,  216;  Weger  v.  Pennsylvania  R.  R., 
55  Pa.  St.  460;  Keystone  Bridge  Co.  v.  Newberry,  96  Id.  260;  S.  C,  42  Am. 
Rep.  543;  the  conductor  and  brakeman  on  the  same  train,  or  in  the  employ 
of  the  same  company:  Thayer  v.  St.  Louis  etc.  R.  R.,  22  Ind.  26;  Shermim 
v.  Rochester  etc  R,  R.,  17  N.  Y.  153;  Whitman  v.  Wisconsin  etc  R.  R.,  6S 
Wis.  408;  Chicago  ^tc.  R'y  v.  Doyle,  60  Miss.  977;  Conner  v.  Chicago  etc.  R'y, 
59  Mo.  285;  Day  v.  Toledo  etc  R*y,  42  Mich.  523;  the  conductor  in  charge 
of  a  gravel  train  and  the  laborers  on  the  train:  Ryan  v.  Cumberland  Valley 
etc.  R.  R.,23  Pa.  St.  384;  Naylorv,  Chicago  etc.  R*y^5S  Wis.  661;  Howland 
V.  Milwaukee  etc  R'y,  54  Id.  226;  Heine  v.  Chicago  etc.  R'y,  58  Id.  525; 
CConneU  v.  Baltimore  etc.  R.  R.,  20  Md.  212;  the  train  dispatcher  and  the 
brakemen  and  engineers  on  the  trains  of  the  company:  Robertson  v.  Terrt 
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Jfaute  etc,  R,  A,  78  Ind.  77;  S.  G,,  41  Am.  Rep.  552;  Blemng  v.  8i,  LouU 
etc.  R'y,  79  Mo.  410;  the  material- man  and  train  dispatcher,  having  authority 
to  hire  and  discharge  men  and  direct  the  movements  of  trains,  and  an 
ordinary  track  laborer:  McKune  v.  CaZ.  Southern  R,  R,f  b  West  Coast  Rep. 
159  (CaL);  the  superintendent  and  operatives  in  a  factory:  AlJbro  v.  Ago- 
warn  Canal  Co.  f  6  Cash.  75;  the  foreman  of  laborers  working  on  the  street 
of  a  city  and  the  laborers  under  him:  McDermoU  v.  City  of  Boston^  133 
Mass.  349;  Flynn  v.  City  of  Salem,  134  Id.  351;  the  **8ectionman"  and  one 
employed  to  load  wood  on  the  tender:  Foster  v.  Minnesota  etc  R.  R.,  14 
Minn.  360;  the  overseer,  or  roadmaster,  and  a  "  sectionman "  under  him: 
Brown  v.  Winona  etc,  R.  i?.,  27  Id.  162;  S.  C,  38  Am.  Rep.  285;  the  road- 
master  and  an  engineer:  Walker  v.  Boston  etc.  R.  R.,  128  Mass.  8;  the  yard- 
master  and  one  whose  duty  it  is  to  make  up  trains:  JUeCosher  v.  Long  Island- 
R.  R,t  84  J^.  Y.  77;  the  foreman  who  erected  scaffolding  and  a  hod-carrier: 
Oreen  v.  ^anta,  48  N.  Y.  Super.  Ct.  156;  the  foreman  of  a  dock  company  en- 
gaged in  superintending  the  raising  of  a  vessel  and  the  men  under  him:  Hart 
V.  N,  Y.  Floating  Dry  Dock  Co,^  Id.  460;  the  person  placed  in  special  charge 
of  a  wrecking- train  and  the  crew:  BeUfus  v.  New  York  etc.  R'y,  29  Hun, 
556;  the  mate  and  seamen  of  a  ship:  Olson  v.  Clydey  32  Id.  425;  Halverson 
V.  Nisen,  3  Saw.  562;  the  foreman  of  a  gang  of  laborers,  engaged  in  erecting 
ashed  under  the  direction  of  a  supervisor,  and  the  laborers:  Willis  v.  Oregon 
R'y  etc.  Co.,  3  West  Coast  Rep.  240;  the  **  mining-boss  "  and  "driver-boss: " 
Lehigh  Valley  Coal  Co.  v.  Jones,  86  Pa,  St.  432;  S.  C,  6  Rep.  125;  17  Alb. 
L.  J.  613;  the  ** mining-boss"  and  the  miners:  Delaware  etc.  Canal  Co.  v. 
Carroll,  89  Pa.  St.  374;  the  foreman  bridge-builder  and  a  journeyman  bridge- 
builder  and  cftrpenter  working  under  hira:  Yager  v.  Atlantic  etc.  R*y,  4 
Hughes,  192;  the  millwright  and  a  carpenter  under  him;  National  Tube 
Works  V.  Bedell,  96  Pa.  St.  175;  the  foreman  in  operation  of  a  pile-driver 
and  the  laborers:  Sc/mllz  v.  Chicago  etc.  R'y,  48  Wis.  375;  the  foreman  of  a 
lumber-yard  and  laborers:  I  loth  v.  Peters,  55  Id.  405;  the  engineer  of  a  steam 
shovel  and  the  laborers  engaged  with  the  machine:  Thompson  y.  Chicago  etc 
R'y,  IS  Fed.  Rep.  239. 

On  the  other  hand,  a  number  of  recent  American  cases  have  shown  a  dispo- 
sition to  depart  from  this  rule.  '*  No  service  is  common  that  does  not  admit 
of  a  common  participation,  and  no  servants  are  fellow-servants  when  one  is 
placed  iu  control  over  the  other: "  Cleveland  etc.  R,  R.  v.  Keary,  3  Ohio  St. 
201 ;  Graville  v.  Minneapolis  etc.  R*y,  3  McCrary,  352;  Nashville  etc  R,  R.  v. 
Wheless,  10  Lea,  741;  S.  C.  43  Am.  Rep.  317.  Thus  it  has  been  held  that 
the  conductor  of  a  train  is  not  a  fellow-servant  in  a  common  employment  with 
the  rest  of  the  men  on  the  train,  over  whom  he  has  control  and  authority: 
Cliicago  etc.  R'y  v.  Ross,  112  U.  S.  377;  Ross  v.  Chicago  etc  R'y,  2  McCrary, 
235;  Litfle  Miami  R.  R.  v.  Stevens,  20  Ohio,  415;  Moon's  Adm'r  v.  Richmond 
etc  R.  R.,  78  Va.  745;  S.  C,  49  Am.  Rep.  401;  Dobbin  v.  Richmond  etc  R. 
R.,  81  N.  C.  446;  S.  C.  31  Am.  Rep.  512;  Chicago  etc  R'y  v.  Swanson,  16 
Neb.  254;  S.  C.  49  Am.  Rep.  718;  Chicago  etc  R'y  v.  Bayfield,  37  Mich.  205; 
the  foreman  in  charge  of  repairing  cars  and  the  workmen  under  hira:  Lake 
Shore  etc  R'y  v.  Lavalky,  36  Ohio  St.  221 ;  the  yard-master  in  charge  of  cars  in 
the  yard  and  the  yardmen  employed  about  tlio  cars:  Stoddard  v.  St,  Louis  etc 
R,  R.,  65  Mo.  514;  the  engineer  and  a  fireman,  where  by  the  rules  of  the 
company  the  engineer  is  placed  in  superior  authority:  J/ann  v.  Oriental  Point 
Works,  11  R.  I.  152;  Ncrshville  etc  R,  R,  v.  Jones,  9  Heisk.  27;  the  "section-, 
boss,**  or  foreman,  having  full  authority  to  order  a  gang  of  track  laborers 
about:  Miller  v.  (fnion  Pacific  R*y,  17  Fed.  Rep.  67;  Louisville  etc  R,  R.  v.^ 
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Bowler f  0  Heisk.  866;  the  foreman  in  charge  of  a  distinct  piece  of  work  in 
an  extensive  foundry,  and  having  control  of  the  laborers  and  the  labor: 
Dowling  v.  AUeUj  74  Mo.  13;  S.  C,  41  Am.  Rep.  298;  the  master  of  a  steam- 
vessel  and  a  fireman:  The  ClaUop  Chief,  7  Saw.  274;  the  mate  and  deck- 
hand of  a  vessel:  DoMb  v.  Northern  Pacific  B.  i?.,  18  Fed.  Rep.  625;  and 
the  general  snperintendent,  or  foreman  in  full  charge  of  the  road,  is  not  a 
fellow-senrant  with  the  conductors:  Patterson  v.  Pittsburgh  etc,  B,  B.,  76  Pa. 
St.  389;  S.  C,  18  Am.  Rep.  412. 

Application  to  Particular  Circumstances. — ^In  examining  the  great 
number  of  conflicting  decisions  of  the  courts  in  applying  the  general  rule,  we 
find  that  the  great  diversity  of  opinion  has  arisen  from  the  standpoint  at 
which  the  courts  consider  the  relative  stattm  of  the  sen'ants  in  their  employ- 
ment. Leaving  the  class  of  cases  already  discussed,  in  which  the  question  of 
inferior  and  superior  grades  of  servants  caused  the  divergence  in  the  decis- 
ions, we  come  to  a  class  of  cases  where  the  master^s  liability  is  determined 
from  the  nature  and  kind  of  service  performed  by  the  servants,  the  decisions 
being  in  the  main  based  upon  the  question  wliether  or  not  the  services  ren- 
dered belong  to  the  same  or  separate  and  distinct  departments  of  the  master's 
general  business,  having  no  necessary  connection  with  each  other.  Many 
able  judges  hold  that  this  difference  in  the  class  or  kind  of  service  makes  no 
difference  in  the  application  of  the  rule,  while  others  ecjually  as  able,  and  per- 
haps with  more  reason  and  justice,  base  the  master's  liability  alone  upon 
this  difference  in  the  nature  and  kind  of  service. 

The  reason  upon  which  the  latter  base  their  decisions  is  well  stated  by 
Stuart,  J.,  as  follows:  "One  is  not  a  fellow-servant  with  another  who  has  no 
participation  in  duties  the  neglect  of  which  contributed  to  the  injury  com- 
plained of,  but  whose  duties  belong  to  a  distinct  department:"  Olllenwaterw 
Madison  etc,  B,  i?.,  5  Ind.  339;  S.  C,  61  Am.  Dec.  101;  in  which  case  it  is 
held  that  a  carpenter  building  bridges  for  a  railroad  company  is  not  a  fellow- 
servant  of  those  employed  in  the  management  of  the  company's  train  while 
traveling  on  such  train  by  direction  of  the  company  in  order  to  assist  at  an- 
other place  in  loading  bridge-timber.  So  where  the  service  of  the  work- 
men is  divided  into  different  departments  and  each  department  is  commit- 
ted to  distinct  bodies  of  workmen,  workmen  in  the  different  departments 
are  not  fellow-servants:  IloUon  v.  i><x/y,  4  III.  App.  25;  so  a  day-laborer  on  a 
railroad  track  is  not  a  fellow- servant  of  an  engineer,  they  not  being  associ- 
ated with  each  other  in  the  performance  of  their  respective  duties:  Toledo  etc, 
B'y  V.  O'Connor,  77  III.  391;  Louisville  etc,  B.  B.  v.  Collins,  2  Duv.  114;  nor 
is  a  draughtsman  in  locomotive-works  and  a  carpenter  employed  in  making 
repairs  about  the  premises  fellow-servants:  Baird  v.  Pettit,  70  Pa.  St.  477, 
482,  483;  nor  a  carpenter  employed  in  the  defendant's  shop  and  an  engineer, 
their  employments  being  dissimilar  and  separate:  Byan  v.  Chicago  etc,  B, 
/?.,  60  m.  171;  S.  C,  14  Am.  Rep.  32;  nor  brakemen  and  those  in  charge 
of  construction  and  repair  of  track:  Chicago  eic,  B*y  v.  Gregory,  58  III.  272; 
in  which  case  a  brakeman  was  injured  by  being  struck  by  a  * 'mail-catcher" 
placed  too  near  tiie  track:  Atchison  etc.  B.  B.  v.  Moore,  31  Kan.  197;  Vantrain 
V.  8t,  Lovis  Iron  Mountain  etc,  B*y,  8  Mo.  App.  538;  the  same  applies  to  the 
engineer,  firemanf  or  conductor  and  the  track  repairers:  Chicago  etc,  B'y  v. 
Moranda,  93  III.  302,  324;  S.  C,  34  Am.  Rep.  168;  Dich  v.  /.  C.  d-  L,  B.  B,, 
38  Ohio  St.  389;  Lewis  v.  St,  Lmiis  etc.  B,  B,,  49  Mo.  495;  S.  C,  21  Am. 
Rep.  385;  a  train  dispatcher  or  train-master  is  not  a  fellow-servant  of  a  loco- 
motive engineer:  Crew  v.  St.  Louis  etc.  B^y,  20  Fed.  Rep.  87;  and  a  person 
employed  to  load  and  unload  freight  at  the  freight-depot  of  a  railroad  com* 
Am.  D»o.  Vol.  LXVn— 38 
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pany  and  a  switchmaa  are  not  fellow-serrants:  Chieago  etc.  JS*p  y.  Henrf,  7 
Bl.  App.  322. 

On  the  other  hand,  the  former,  basing  their  opinions  on  the  argoment  that 
the  servants  are,  nevertheless,  employed  in  the  fnrtherance  of  the  same  gen- 
eral business,  hold  the  master  not  liable  for  negligence  of  an  employee  in  one 
department  of  service  resulting  in  injury  to  an  employee  in  another  and  dis- 
tinct department  of  the  same  general  enterprise:  Morgan  v.  VcUe  qfNecUh 
B%  5  Best  &  S.  570,  580;  S.  C,  33  L.  J.  Q.  B.  260;  in  which  case  it  is  held 
that  a  carpenter  at  work  on  a  shed  near  a  turn-table,  both  belonging  to  the  de- 
fondant,  being  injured  by  negligence  of  the  trainmen  in  turning  an  engine  on 
the  turn-table,  could  not  hold  the  common  employer  liable;  and  a  bridge  car- 
penter on  the  defendant's  railroad,  being  required  in  the  discharge  of  his 
duties  to  go  upon  the  defendant's  train,  is  regarded  as  *^  engaged  in  the  opera- 
tion'* of  the  railroad,  and  for  injuries  to  him  from  negligence  of  the  trainmen 
the  master  is  not  liable:  Shroeder  v.  CJucago  etc  B%  47  Iowa,  375;  so  with  the 
operatives  in  a  mill  and  those  whose  duty  it  is  to  keep  the  fire-extinguish- 
ing apparatus  in  working  order:  J<me»  v.  OranUe  Mills,  126  Mass.  84;  the 
boiler-makers  and  those  whose  duty  it  is  to  finish  and  test  the  boilers: 
Murphy  v.  Boston  etc.  R.  i?.,  88  N.  Y.  146;  S.  C,  8  Abb.  N.  0.  41;  69  How. 
Pr.  197;  42  Am.  Rep.  240;  a  surveyor  in  the  service  of  the  defendant,  in- 
jured by  the  negligence  of  the  men  in  charge  of  the  train  while  going  to  his 
place  of  employment  on  the  defendant's  train:  Hoss  v.  N,  T,  etc,  B.B,,5  Hun, 
488;  a  fireman  or  an  engineer  on  an  engine  and  those  whose  duty  it  was  to 
put  the  engine  in  condition  for  the  road  and  keep  it  in  repair:  Mobile  etc  R. 
R.  V.  Thomas,  42  Ala.  672;  Columbus  etc.  Ry  v.  Arnold,  31  Ind.  174;  Hubgh 
v.  N,  0.  etc,  R.  R,,  6  La.  Ann.  495;  S.  C,  54  Am.  Dec.  565;  Shanek  v. 
Northern  etc,  R%  25  Md.  462;  Wonder  v.  Baltimore  eU,  R.  R,,  32  Id.  411; 
S.  C,  3  Am.  Rep.  143;  Hard  v.  Vermont  etc,  R.  /?.,  32  Vt  473;  an  inspector 
of  cars  and  brakeman:  Chieago  etc.  R*y  v.  Bragonier,  11  lU.  App.  516;  Smith 
V.  Potter,  46  Mich.  258;  S.  C,  41  Am.  Rep.  161;  Columbus  etc  R.  R.  v. 
Webb,  12  Ohio  St.  475;  a  man  whose  duty  it  is  to  see  that  the  roof  of  a  mine 
was  properly  supported  and  the  miners  in  the  mine:  Froughear  v.  Lou)er 
Vein  Coal  Co.,  62  Iowa,  576;  Hall  v.  Johnson,  3  H.  ft  0.  589;  S.  C,  11  Jur., 
N.  S..  180;  34  L.  J.  Ex.  222;  13  Week.  Rep.  411;  11  L.  T.,  N.  S.,  799;  a 
head  brakeman  and  a  yard-master:  Besel  v.  N.  Y,  etc,  R.  R,,  70  N.  Y.  171; 
a  train  guard  on  a  train  and  the  foreman  of  a  gang  of  track  layers:  Waller  v. 
South  Eastern  R%  2  H.  &  C.  102;  track  layers  engaged  in  building  a  tem- 
porary track  to  a  gravel  pit,  and  the  shovelers  attached  to  the  gravel  train: 
Lovegrove  v.  London  etc,  R^y,  16  C.  B.,  N.  S.,  669;  a  person  whose  only  duty 
was  to  bring  a  boat  to  the  wharf  at  a  warehouse,  there  to  be  loaded  by  other 
employees  of  the  same  master,  and  those  engaged  in  loading  the  boat:  Lavell 
V.  JloweU,  1  C.  P.  Div.  161;  8.  C,  45  L.  J.  387. 

The  conflict  between  these  two  lines  of  decision  seems  to  oease  in  the  final 
result  arrived  at  by  the  courts,  though  their  reasoning  in  arriving  at  the  re- 
sult is  as  conflicting  as  ever,  when  we  come  to  another  class  of  oases  in  which 
the  general  rule  is  uniformly  applied.  Whenever  the  servants  are  manifestly 
in  the  same  common  service,  and  engaged  upon  the  same  class  or  kind  of 
work,  there  is  no  conflict.  These  two  conflicting  lines  of  decisions,  uniting 
in  this  particular  in  their  results,  gives  rise  to  a  class  of  cases  in  which  the 
one  line  either  assumes  or  decides  that  the  employment  is  one  of  a  consocia- 
tion of  duties,  and  the  other  line  simply  applies  the  rule  to  all  who  are  work- 
ing for  the  same  master  to  accomplish  the  general  result.  Conformably  with 
the  foregoing,  the  following  cases  hold  that  those  mentioned  are  fellow-ser- 
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Tftnts  within  the  operation  of  the  general  mle:  Engineer  and  brakeman  on 
the  same  train:  Summerhays  v.  Kan,  Pac,  Ji*y,  2  CoL  484;  PiUaburgh  etc.  R. 
R*y  V.  Lewis,  33  Ohio  St.  19G;  engineer,  brakeman,  and  shovelers  on  a  con- 
stmction  train:  Si,  Louis  etc,  R,  R,  v.  B}^z,  72  111.  256;  engineer  and  brakeman 
in  the  employ  of  the  same  company:  Louisville  etc.  R,  R,  v.  RobinsoUy  4  Bush, 
607;  Moron  v.  N,  Y,  etc,  R,  /?.,  3  Thomp.  k  C.  270;  8.  C,  67  Barb.  96;  PiUs- 
burg  etc,  R*y  v.  Devinney^  17  Ohio  St.  197;  Pittsburgh  etc.  R*y  v.  Ranney,  37 
Id.  665;  fireman  and  brakeman:  OreenwaXd  v.  Maraqueite  etc.  R,  i?.,49  Mich. 
197;  Kersey  v.  Kansas  City  etc,  R,  R,,  79  Mo.  362;  fireman  and  eugineer:  Jor- 
dan V.  WelU,  3  Woods,  527;  laborer  on  a  coostmction  train  engaged  in  nnload- 
ing  iron  and  the  engineer  of  the  train:  Chicago  etc.  R*y  v.  Keefe^  47  111.  108, 
holding  that  the  duties  that  attached  the  laborer  to  the  train  made  him  apart 
of  its  equipment;  track  repairers  and  those  engaged  in  running  the  trains: 
OomUey  v.  OMo  etc.  R*y,  72Ind.  31;  track  repairers  cannot  recover  for  injury 
caused  by  the  failure  of  an  engineer  and  a  fireman  to  light  the  head- light  of  the 
engine:  Pennsylvania  R,  R,  v,  Wachter,  60  Id.  395;  Collins  v.  St,  Paul  etc,  R, 
R.,  30  Minn.  31;  so  a  station-agent  having  general  charge  of  the  tracks  at  the 
station  is  a  fellow-servant  with  the  trainmen  running  trains  over  those  tracks: 
Rrown  v.  Minneapolis  etc.  R*y,  31  Id.  533;  Evans  y, Atlantic  etc.  R.  /?.,  62 
Mo.  49;  so  a  sectionman  traveling  over  the  road  on  a  hand-car  in  the  line  of 
his  duty  is  a  fellow-servant  of  the  engineers  and  conductors  of  the  company's 
trains:  Blake  v.  Maine  Central  R.  R,y  70  Me.  60;  S.  C,  35  Am.  Rep.  297;  and 
a  day-laborer  in  the  defendant's  shops  and  the  man  employed  in  running  the 
steam-hammer:  HawraJthy  v.  Northern  etc.  R,  R.,  46  Md.  280;  S.  S.,  6  Rep. 
698;  80  a  carpenter  who  raises  a  staging  to  enable  a  plumber  to  put  a  gutter 
on  a  building  and  the  plumber  in  using  the  scaffolding  are  fellow-sen^ants,  if 
employed  by  same  employer:  Killea  v.  Faxon,  125  Mass.  485;  so  a  car  inspector 
and  a  yard  switchman,  whose  duty  it  was  to  send  cars  needing  repairs  to  the 
shop,  are  fellow-servants:  Gibson  v.  Northern  Cent.  R*y,  22  Hun,  289;  a  tele- 
graph operator  who  receives  and  transmits  telegraphic  orders  to  engineer  of 
an  "extra:**  Dana  v.  N.  Y.  Cent  R.  i?.,^  Id.  473;  one  engaged  in  coupling 
and  uncoupling  the  cars  on  a  train  and  the  engineer  and  conductor  of  the 
same  train:  Wilson  v.  Madison  etc.  R,  R,,  18  Ind.  226;  a  yard  hand  whose 
duty  it  is  to  perform  such  work  as  the  foreman  should  require  and  one  em- 
ployed in  stripping  engines,  when  the  foreman  has  ordered  the  yard  hand  to 
assist  the  stripper:  Chicago  etc.  R*y  v.  Schenring,  4  111.  A  pp.  533;  the  en- 
gineer and  conductor  of  a  woo<l  train  engaged  in  moving  wood  for  the  com- 
pany under  contract  with  a  contractor  and  the  men  employed  by  the  con- 
tractor: Illinois  etc  R,  R,  v.  Cox,  21  UL  20;  a  station-roaster  having  charge 
of  making  up  of  trains  and  a  brakeman  on  a  train  made  up  by  direction  of  sta- 
tion-master: Hodijhlns  v.  Eastern  R.  i?.,  119  Mass.  419;  a  locomotive  engineer 
and  a  switchman  on  the  track  over  which  he  runs:  Brown  v.  Central  Pcwijie 
R,  R.,  6  West  Coast  Rep.  797  (Cal.);  SmUh  v.  Memphis  etc.  R.  R.,  18  Fed. 
Rep.  304;  a  brakeman  and  a  switchman  on  same  road:  Scatter y  v.  Tolclo  eff. 
R'yy  23  Ind.  81;  fireman  and  a  switchman:  T'mney  v.  Boston  etc.  R.  li.,  52  N. 
Y.  632;  Harvey  v.  N.  Y.  Cent.  etc.  R.  R.,  88  N.  Y.  481;  the  engineer  of  an 
elevator  and  the  other  employees  whose  duties  required  them  to  use  the  ele- 
vator: Stringliam  v.  SUipart,  27  Hun,  662;  S.  C,  64  How.  Pr.  5;  the  engi- 
neer of  hoisting-works,  used  in  raising  and  lowering  men  and  materials  in  the 
sinking  of  a  shaft,  is  a  fellow-servant  of  the  men  in  the  shaft  engaged  in  ex- 
cavating and  loading  the  rock  to  be  hoiste<l:  Dudley  v.  Chuld  <(r  Curry  S.  M. 
Co.,  8  Saw.  394;  S.  C.  14  Fed.  Rep.  833;  Barf on«hUl  Cool  Co.  v.  Rfid,  3  Macq. 
206;  S.  C,  4  Jur.,  N.  S.,  707;  in  which  latter  case  the  ground  of  the  decision 
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was  that  the  engineer  and  miners  were  engaged  by  the  same  master  in  the 
common  enterprise  of  getting  coal  to  the  surface  of  the  ground,  and  hence  were 
fellow-servants  within  the  rule;  so  miners  who  are  engaged  in  a  mine  in 
breaking  down  the  ore  with  picks,  and  by  blastmg,  are  fellow-servants  with 
those  who  load  it  into  barrows  and  wheel  it  away,  being  engaged  in  the  same 
line  of  employment:  Keilley  v.  Belcher  S,  M,  Co,,  3  Saw.  500;  and  a  switchman 
in  railroad  yard  having  charge  of  moving  the  cars  from  one  switch  to  another 
and  the  engineer  of  the  yard  engine:  Columbus  etc  i?.  i?.  v.  TVoesch,  68  111. 
645;  S.  C,  18  Am.  Rep.  578;  Satlerly  v.  Morgan^  36  La.  Ann.  1166;  a  brake- 
man  employed  in  turning  a  switch  on  one  track  is  a  fellow-servant,  within 
the  rule,  of  an  engineer  of  the  same  corporation  upon  an  adjacent  track  in  the 
same  yard:  Rcmdall  v.  Baltimore  etc*  i?.  i?.,  109  U.  S.  478;  a  private  de- 
tective employed  by  defendant,  who  is  injured  m  hile  walking  alcmg  the  track 
in  performance  of  his  duties,  is  a  fellow-servant  of  the  men  in  charge  of  the 
trains  of  the  defendant:  Pyne  v.  Chicago  etc,  B^y,  54  Iowa,  223;  S.  C,  37  Am. 
Hep.  198;  a  person  engaged  in  carrying  water  to  the  laborers  on  a  construc- 
tion train,  and  to  assist  in  gathering  up  the  tools,  is  a  fellow-servant  of  the 
laborers:  Missouri  Pac,  E*y  v.  Haky,  25  Kan.  35;  but  under  the  act  of  Feb- 
ruary 26,  1874,  the  master  is  liable  for  injury  done  to  him  by  the  laborers. 
But  a  pilot,  whom  the  owner  of  a  ship  is  bound  by  law  to  employ,  does  not 
take  upon  himself  the  risk  of  injury  from  the  negligence  of  one  of  the  crew: 
Smifh  V.  Steele,  L.  R.  10  Q.  B.  125;  S.  C,  44  L.  J.  Q.  B.  60;  and  in  Louismlle 
etc.  B.  B.  V.  Yandellf  17  B.  Mon.  686,  it  was  held  that  the  general  rule  had 
no  application  when  slaves  were  employed  under  contract  with  their  owner. 
When  Injured  Servant  is  Minor,  the  application  of  the  general  rule  is, 
with  the  limitation  hereafter  given,  the  same  as  in  case  of  persons  of  mature 
years:  Ohio  etc,  B.  B,  v.  Tindall,  13  Ind.  366;  Brown  v.  Maxwell,  6  Hill,  592; 
S.  C,  41  Am.  Dec.  771.  But  in  applying  the  rule,  regard  must  be  had  to  the 
capacity  and  understanding  of  the  minor,  it  appearing  to  be  settled  that  he  can 
be  held  to  no  greater  degree  of  intelligence  and  capacity  than  his  youth,  inex- 
perience, and  want  of  judgment,  as  known  to  his  employer,  would  warrant: 
St.  Louis  etc.  B'y  v.  Valimers^  56  Ind.  511;  as  in  the  employment  of  a  minor  as 
a  brakeman  on  a  railroad  train,  it  was  held  that  the  company  was  liable  for 
any  injury  to  him  by  the  negligence  of  his  fellow-employees  if  he  did  not 
Hiave  suthcient  discretion  to  comprehend  the  dangers  of  the  employment: 
Hamilton  v.  Galveston  etc  B^y,  54  Tex.  556;  and  if  a  young  person  is  em- 
ployed about  dangerous  machinery,  being  unacquainted  with  its  nature  and 
U3C,  the  employer  is  bound  to  take  care  that  the  child  is  duly  instructed 
therein,  and  if  this  is  neglected,  or  the  foreman  directs  the  machinery  to  bo 
use<l  in  a  dangerous  manner,  of  which  the  young  person  is  not  likely  to  bo 
fully  aware,  the  employer  is  liable  for  any  injury  to  the  young  person  from 
such  use  of  the  machinery:  Grizzle  v.  Frost,  3  F.  &  F.  622;  in  which  case  a 
young  child  was  set  to  work  removing  the  cans  placed  to  receive  hemp  from 
a  carcling-machine  when  they  became  filled,  and  to  replace  them  with  empty 
cans.  The  machine  had  revolving  rollers  run  by  steam,  and  there  was  no 
means  of  quickly  stopping  the  machine.  The  foreman  directed  her  to  pick 
vp  some  pieces  of  hemp  that  had  fallen  on  the  floor  and  place  them  in  the 
rollers;  in  doing  so  her  hand  was  caught  in  the  rollers,  and  before  the  ma- 
chine could  be  stopped,  owing  to  the  lack  of  proper  means  for  stopping  it,  her 
arm  was  badly  injured.  In  a  case  where  a  boy  of  tender  years,  engaged  as 
a  helper  in  a  machine-shop  of  thu  defendant,  was  ordered  by  the  superintend* 
ent  to  go  up  a  ladder  among  dangerous  belts  in  order  to  adjust  a  belt,  and 
having  received  serious  injury  in  Attempting  to  obey  the  order,  the  question 
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of  his  capacity  and  experience  having  been  submitted  to  a  jury,  and  the 
jury  finding  that  it  was  highly  dangerous  to  send  a  boy  of  his  age  and  expe- 
rience among  those  belts,  the  court  beld  that  the  question  of  fellow-employ- 
ment could  not  be  raised  in  the  case,  putting  the  decision  on  the  ground  that 
the  boy's  contract  of  service  did  not  include  such  service,  and  in  entering 
the  service  of  the  company  he  took  only  the  risks  incident  to  his  contract  of 
employment,  and  that  on  account  of  his  youth  he  could  not  be  expected  to 
know  the  danger  of  obeying  the  orders  of  the  superintendent:  Railroad  Co, 
V.  Fort^  17  WalL  653.  Whether  the  minor  is  of  sufficient  capacity  and  ex- 
perience to  know  the  hazards  of  any  given  employment  is  a  question  for  the 
jury:  Ilayden  v.  Smithji^ld  Mfg.  Co,,  29  Conu.  548.  But  a  boy  fourteen 
years  of  age,  having  had  two  and  a  half  years*  experience,  cannot  recover  for 
injury  suffered  in  consequence  of  the  negligence  of  a  fellow-employee:  Cur* 
ran  v.  Merchants'  M/j,  Co,,  130  Man.  374;  S.  C,  39  Am.  Rep.  457. 

VoLCNTBBB  ASSISTING  SxKVAUT  OF  Anothek. — ^A  persou  voluntarily  as- 
sisting the  t«rvant  of  another  in  the  performance  of  his  duties,  either  gratu- 
itously or  at  the  request  of  the  servant,  cannot  recover  against  the  master  for 
any  injury  received  while  so  assisting  in  consequence  of  the  servant's  negli- 
gence: Osborne  v.  Knox  etc,  R,  /?.,  6S  Me.  49.  Accordingly  it  was  held  that 
where  the  servants  of  a  railroad  company  were  turning  a  truck  on  a  turn- 
table, the  plaintiff's  intestate  volunteered  to  assist,  and  while  so  engaged 
was  injured  by  reason  of  the  careless  running  of  an  engine  against  the  truck, 
the  railroad  company  was  not  liable,  as  by  so  volunteering  ho  could  not  im- 
pose a  greater  obligation  on  the  company  than  it  owed  to  its  hired  servants: 
Degg  v.  Midland  R%  1  H.  &  N.  773;  S.  C,  3  Jur.,  N.  S.,  395;  26  L.  J. 
Exch.  171.  So  where  the  defendant's  porters  were  engaged  in  lowering  bales 
ot  cotton  from  his  warehouse  into  his  wagon,  which  was  also  in  charge  of  ser- 
vants of  the  defendant,  the  plaintiff,  being  in  a  hurry  to  receive  a  load  of  cot- 
ton, at  the  request  of  the  defendant's  servants  assisted  them  in  the  work  of 
receiving  the  bales  into  defendant's  wagon,  and  while  so  assisting  he  was  in- 
jured by  the  falling  of  a  bale  of  cotton  on  him  in  consequence  of  the  negli- 
gence of  defendant's  porters,  it  was  held  that  there  could  be  no  recovery: 
Potter  v.  Faulkner,  1  Best  &  S.  800;  8.  C.  8  Jur.,  N.  S.,  259;  31  L.  J.  Q.  B.  30; 
10  Week.  Rep.  93;  6  L.  T.,  N.  S.,  455.  But  where  the  plaintiff  volunteered 
to  and  assisted  the  defendant's  servants  in  the  delivery  of  the  plaintiff's  heifer, 
in  the  absence  of  a  sufficient  number  of  the  defendant's  men  to  shunt  the 
horse-box  to  the  siding  from  which  alone  the  heifer  could  be  delivered,  and 
while  so  doing  was  injured  by  reason  of  the  negligence  of  other  employees  of 
the  defendant  in  allowing  the  train  to  come  out  of  the  siding,  it  was  held,  in 
WrigU  v.  London  etc.  R.  R.,  L.  R.  1  Q.  B.  Div.  252,  that  the  pUintiff  was 
not  a  **mere"  volunteer,  and  was  entitled  to  recover,  he  being  on  the  defend- 
ant's premises  by  consent  for  the  purpose  of  expediting  the  delivery  of  his 
own  stock. 


Sherfey  v.  Bartlet. 

(4  Snzsd,  68.] 

It  is  No  Defbnsb  to  Action  for  Injury  from  Bite  of  Vicious  Doo 
THAT  Plaintiff  was  Trespasser  at  the  time  upon  the  land,  if  the 
owner  of  the  dog,  knowing  of  the  propensities  of  the  dog,  permits  it  to 
run  at  lai^ge. 

Action  for  damages.    The  opinion  states  the  foots. 
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Briiton  and  Arnold,  for  the  plaintifif  in  error. 
William  Hawkins,  for  the  defendants  in  error. 

By  Court,  Habbis»  J.  This  action  was  commenced  by  the 
defendants  in  error  before  a  justice  of  the  peace  of  Greene 
county,  for  injuries  inflicted  upon  the  plaintifif  Phoebe,  by  a 
vicious  dog  of  the  defendant  Sherfey.  The  justice  gave  judg- 
ment for  the  plaintiff  for  twenty-five  dollars  damages,  and  the 
defendant  removed  the  cause  into  the  circuit  court  of  Greene 
couuty  by  appeal,  where  the  justice's  judgment  was  affirmed; 
and  the  defendant  has  appealed  in  error  to  this  court. 

The  proof  shows  that  the  defendant's  dog  bit  Mrs.  Bartley  in 
an  old  field  of  the  defendant,  where  she  was  gathering  berries, 
about  one  fourth  of  a  mile  from  the  house  of  defendant;  and  if 
defendant  had  not  driven  off  the  dog,  he  might  have  killed  her; 
that  there  was  corn  growing  in  that  portion  of  the  field  near 
the  house  of  defendant,  and  the  neighbors  were  in  the  habit  of 
going  to  the  field  to  pick  berries.  Several  witnesses  state  that 
the  dog  had  attacked  them  on  the  road,  and,  on  one  occasion, 
as  far  as  a  mile  from  the  house  of  his  owner.  Witness  Bussell 
stated  that  in  the  spring  of  1853  (more  than  a  year  before  the 
plaintiff  was  bitten)  defendant  told  him  ''  that  his  dog  would 
sometimes  bite,  and  for  him  to  be  careful  how  he  came  about 
his  premises."  The  proof  shows  that  the  damage  sustained  by 
the  plaintiff  was  at  least  twenty-five  dollars.  Upon  this  state  of 
facts,  the  court  instructed  the  jury  **  that  in  order  to  recover  in 
this  case,  the  plaintiff  must  prove  the  injury  complained  of; 
that  defendant's  dog  was  of  vicious  habits,  accustomed  to  bite, 
and  that  defendant  had  knowledge  of  this  fact  before  the  injury 
complained  of,  and,  with  such  knowledge,  permitted  his  dog  to 
run  at  large.  That  if,  at  the  time  the  injury  complained  of, 
the  plaintiff  Phoebe  Bai-tley  was  in  the  field  of  the  defendant 
gathering  berries,  she  would,  in  law,  be  a  trespasser;  and  upon 
a  suit  being  instituted,  the  defendant  would  be  entitled  to  re- 
cover damage  for  such  trespass;  but  the  fact  that  the  plaintiff 
was  in  the  field  of  the  defendant  at  the  time  she  was  bitten  by 
the  dog  would  be  no  defense  to  the  present  suit,  if  the  proof 
showed  that  the  defendant's  dog  was  vicious,  accustomed  to 
bite  or  attack  people,  and  that  defendant  had  knowledge  of  this 
fact  before  the  injury  in  this  case  occurred,  and,  with  such 
knowledge,  permitted  his  dog  to  run  at  large." 

Upon  this  record  the  plaintiff  in  error  has  raised  two  ques- 
tions: 1.  It  is  insisted  that  the  scienter  is  not  proved;  and,  2^ 
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That  the-chargenof~the  court  i&«rroiieous.  Upon  tbe^rst  propo- 
sition we  think  the  evidence  of  the  witness  Bussell  would  be 
sufficient  to  sustain  the  verdict.  He  says  that  more  than  a  year 
before  the  injury  complained  of  the  defendant  told  him  "that 
his  dog  would  sometimes  bite,  and  for  him  to  be  careful  how 
he  came  about  his  premises."  But  there  are  other  circum- 
stances proved  tending  to  show  that  the  defendant  had  knowl- 
edge of  the  vicious  propensities  of  his  do^. 

The  second  objection  rests  upon  the  following  portion-of  the 
charge  of  the  court:  "That  if,  at  the  time  of  the  injury  com-, 
plained  of,  the  plaintiff  Phoebe  Bartley  was  in  the*  field  of  de- 
fendant gathering  berries,  she  would,  in  law,  be  a  trespasser; 
and,  upon  a  suit  being  instituted,  the  defendant  would  be  enti- 
tled to  recover  damages  for  such  trespass;  but  the  fact  that  the 
plaintiff  was  in  the  field  of  defendant  at  the  time  she  was  bitten 
by  the  dog  would  be  no  defense  to  the  present  suit." 

Is  this  charge  correct?  We  think  it  is.  In  the-case^of  Smith 
V.  Pelah,  2  Stra.  1264,  Lee,  C.  J.,  ruled  that,  if  a  dog  have  once 
bitten  a  man,  and  the  owner,  having  notice  thereof,  keep  the 
dog,  and  let  him  go  about,  and  he  bite  another  person,  case  will 
lie  against  him  at  the  suit  of  the  person  bitten,  though  it  hap- 
pened by  his  treading  on  the  dog's  toes;  and  that  it  is  no  answer 
to  the  action,  where  the  defendant  knew  the  vicious  propensities 
of  the  animal,  to  prove  that  the  party  injured  was  himself  guilty 
of  some  imprudence  or  negligence  in  the  transaction:"  3  Stark. 
Ev.  981. 

The  defendant  knew^  his  dog  was  vicious,  and  -disposed  to 
attack  and  bite  persons,  and  was  bound  to  have  so  confined  him 
as  to  prevent  him  from  doing  mischief. 

Let  the  judgment  be  affirmed. 

Liability  op  Owners  fok  Injuries  Done  by  Vicious  Doos:  See  Marsh 
V.  Jone8,  52  Am.  Deo.  67,  and  note  collecting  prior  cases;  McCaskUl  v.  Ellioti, 
53  Id.  706. 


Lea  v.  Whitb* 

[4  Shebd,  73.] 
1Tah»A«  OORFUB  18  HOT  AVAILABLE    ftSMEDT  TO    RESTORE  TO   MASTER  HIS 

Apfbxntioe  when  illegally  detained  from  him.     The  object  of  the  wnt 
is  not  to  enable  persons  to  assert  a  right  to  property,  or  to  the  services 
of  another,  but  to  protect  the  liberty  of  the  subject. 
Affkal  from  Dectsion  of  Circuit  Court  Dismissing  Writ  of  Habeas 
Corpus  will  not  be  Entertained  by  the  supreme  court  of  Tennessee. 
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Habeas  oobpus.    The  opinion  states  th^  &ots. 

Feck  and  Meek,  for  the  plaintiff. 

EeiskeU  and  J,  E.  Cocke,  for  the  defendant. 

By  Court,  Harris,  J.  On  the  twenty-seventh  of  ITovember, 
1854,  the  plaintiff  exhibited  her  petition  to  the  circuit  judge, 
alleging  that  the  defendant  unlawfully  detained  from  her  two 
free  girls  of  color,  who  had  been  bound  as  apprentices  to  her  by 
the  county  court  of  Grainger,  and  prayed  for  a  writ  of  habeas 
'Corpus,  This  writ  was  granted,  returnable  to  the  circuit  court 
of  Grainger  county,  and  at  the  return  term,  on  motion  of  the 
defendant,  the  writ  of  habeas  corpus  was  quashed  by  the  court, 
and  the  plaintiff  has  appealed  in  error  to  this  court. 

Is  a  habeas  corpus  an  available  remedy  to  restore  to  the  master 
his  apprentice,  when  illegally  detained  from  him  ?  We  think  not. 
This  question  was  directly  in  judgment  before  the  court  of  king's 
bench  in  the  case  of  King  v.  Edwards,  7  T.  B.  745.  The  facts 
were,  that  one  Gabriel,  an  apprentice,  having  entered  into  the 
sea  service  and  received  the  bounty  money,  the  master  moved  for 
a  habeas  corpus  to  bring  him  up,  in  order  that  he  might  be  re- 
stored to  him.  The  court  held,  upon  a  rule  to  show  cause  why  the 
writ  should  not  be  quashed,  that  though  the  apprentice  might  ob- 
tain the  writ,  the  master  could  not :  that  its  object  was  the  protec- 
tion of  the  liberty  of  the  party.  That  the  master  was  not  without 
his  remedy,  for  that  he  might  have  his  action  against  those  who  de- 
tained his  apprentice,  knowing  him  to  be  an  apprentice.  King 
V.  Reynolds,  6  Id.  497,  is  to  the  same  effect. 

The  object  of  the  writ  of  habeas  corpus  was  not  to  enable  per- 
sons to  assert  a  right  to  property,  or  to  the  services-of  another, 
but  to  protect  the  liberty  of  the  subject.  An  action  on  the  case 
for  seducing  the  apprentice  from  the  master's  service,  instead  of 
a  habeas  corpus,  would  have  been  a  proper  remedy. 

It  has  also  been  repeatedly  held  by  this  court,  that  from  the 
decision  of  a  circuit  court  dismissing  a  writ  of  habeas  corpus,  an 
appeal  will  not  be  entertained. 

There  is  no  error,  and  the  jud^rment  of  the  circuit  court 
will  be  affirmedr  

Habeas  Corpus,  whbthbb  Pbopkr  Remedy  to  Restore  Master  his  Ap- 
prentice: See  Church  on  Habeas  Corpus,  sees.  93,  94,  455;  and  W%U%am9CftC9 
Case,  atUe,  p.  374,  and  note  thereto. 
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Seat  v.  Bacok, 

[4  SxrsxD,  09.] 
Issue  of  Female  Slave  Follows  Condition  of  Motheb.  The  ownership 
of  the  mother  carries  with  it  the  property  in  her  children  bom  during  the 
period  of  such  ownership,  and  the  mother  and  issue  are  treated,  in  respect 
of  the  title  and  rights  of  the  owner,  as  an  aggregate  property.  Whatever 
affects  the  rights  or  remedies  of  the  owner  as  repects  the  mother 
equally  affects  his  rights  and  remedies  in  respect  to  her  issue,  while  the 
unity  of  interest  and  possession  is  imsovered;  and  if  the  right  of  the  owner 
is  saved  from  the  statute  of  limitations  for  a  definite  period  as  to -the 
mother,  it  is  saved  likewise  as  to  the  issue  bom  of  her  during  such  period* 

Bill  in  chancerj.     The  opinion  states  the  facts. 

W»  F.  Keith,  Welcker,  and  Humes,  for  the  complainants. 

Lyon  and  Maynard,  for  the  respondents. 

By  Court,  McEnncET,  J.  This  bill  was  brought  for  the 
recovery  of  a  number  of  slaved.  The  only  question  necessary 
to  be  considered  is  in  respect  to  the  application  of  the  statute  of 
limitations.  The  chancellor  decreed  for  the  complainants,  and 
the  case  is  brought  to  this  court  by  appeal. 

The  facts  are  these:  "  On  the  third  of  February,  1831,  Wil- 
liam Gillum,  the  maternal  grandfather  of  the  complainants,,  exe- 
cuted the  following  deed  of  gift:  Know  all  men  by  these  pres- 
ents, that  I,  William  Gillum,  of  the  county  of  Hanover,"  state 
of  Virginia,  "hath  this  day  given  to  my  daughter  Jane  R. 
Seay's  children  one  negro  girl  named  Dinah,  a  slave.  The  right 
and  title  of  the  said  slave  unto  the  said  Jane  B.  Seay's  children, 
their  executors,  etc. ,  I  will  forever  defend,"  etc. 

Jane  R.  Seay,  the  daughter  of  Gillum,  and  mother  of  the 
complainants,  was  at  the  time  of  the  above  gift  a  married  woman, 
wife  of  William  H.  Seay.  The  slave  Dinah  was  delivered  into 
the  possession  of  Seay  and  wife,  together  with  the  deed  of  gift. 
Shortly  after  the  gift,  Seay  and  wife  removed  to  Tennessee  and 
brought  with  them  the  girl  Dinah,  then  some  thirteen  years  of 
age.  And  on  the  second  of  June,  1832,  Seay  and  wife,  by  a 
joint  bill  of  sale  in  the  usual  form,  conveyed  the  slave  Dinah  to  the 
defendants'  intestate,  William  Jackson,  for  the  consideration  of 
four  hundred  dollars.  The  deed  of  gift  for  the  slave  from  Gil- 
lum to  the  complainants  had  not  been  proved  or  registered  either 
in  Virginia  or  Tennessee;  but  the  proof  establishes  that  Jackson 
had  full  notice  of  its  existence  at  the  time  of  his  purchase,  and 
full  knowledge  of  its  provisions. 

At  the  date  of  said  deed  of  gift,  Seay  and  wife  had  five  chil« 


602  Seat  v.  Bacon.  [Tenn. 

dren  liying,  the  eldest  of  whom  was  then  about  twelve,  and  the 
youngest  two  years  of  age;  three  other  children  were  bom  after- 
wards. And  all  of  said  children  are  complainants  in  the  present 
bill. 

This  bill  was  filed  on  the  ninth  of  February,  1852,  more  than 
twenty-one  years  after  the-execution  of  the-deed  of  gift.  In  the 
interval  between  the  gift  and  the  filing  of  this  bill  the  slave 
Dinah  gave  birth  to  six  children,  who  together  with  Dinah  are 
sought  to  be  recovered  by  the  bill. 

It  is  conceded  that  the  five  children  of  Jane  B.  Seay  who 
were  in  being  at  the  date  of  the  gift  were  at  the  time  of  its 
execution  all  minors;  and  that  the  present  bill  was  filed  within 
three  years  after  the  youngest  of  said  five  children  had  attained 
his  majority.  It  is  likewise  conceded  that  several  of  the  chil- 
dren of  Dinah  who  are  sought  to  be  recovered  were  bom  after 
the  eldest  of  the  complainants  had  attained  the  age  of  twenty- 
one  years,  and  was  free  from  all  disability  to  sue. 

Upon  these  facts,  it  is  admitted  in  the  argument  that  upon  the 
construction  of  the  statute  adopted  in  Shute  v.  Wade,  5  Yerg.  1, 
where  several  are  entitled  to  a  joint  action,  and  all  are  under 
disability  at  the  time  the  right  of  action  accrues,  the  statute  will 
not  begin  to  run  until  the  disability  is  removed  as  to  all — ^the 
complainants  are  entitled  to  recover  Dinah  and  such  of  her  chil- 
dren as  were  bom  before  the  eldest  of  the  complainants  attained 
the  age  of  twenty-one  years;  but  that  upon  the  converse  of  the 
rule  above  laid  down — namely,  if  any  one  of  the  several  persons 
entitled  to  a  joint  action  be  free  from  disability  when  the  right 
of  action  accrues,  the  statute  will  run  against  all — ^the  complain- 
ants are  barred  of  a  recovery  as  to  all  of  the  children  of  Dinah 
bom  after  the  eldest  of  the  complainants  attained  majority. 

The  argument  in  support  of  this  position  is  ingenious;  it  dis- 
tinguishes between  the  condition  of  the  mother  and  her  issue. 
The  child,  it  is  said,  is,  in  law  and  in  fact,  a  separate,  distinct, 
individual  being;  that  as  such  it  is  capable  of  a  separate  domin- 
ion, property,  and  possession,  and  the  title  and  possession  may 
be  transferred  in  any  of  the  various  modes  provided  for  the 
transfer  of  other  personal  chattels;  that  it  is  a  thing,  in  and 
of  itself,  susceptible  of  an  exclusive  and  adverse  ownership  and 
possession;  that  the  source  whence  or  the  manner  in  which 
the  title  is  derived  is  of  no  importance  in  view  of  the  statute  of 
limitations — the  application  of  the  statute  depending  alone  upon 
the  fact  of  adverse  possession,  regardless  of  the  title;  that 
upon  the  birth  of  the-child  the  title  of  the  mother  attaches  to 
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the  cliild,  and  the  owner  of  the  former  instantlj  becomes  in- 
vested with  a  perfect  title  to  the  latter,  in  virtue  of  which  he  may 
dispose  of  it,  separately,  in  any  method  known  to  the  law;  and 
if  adversely  held,  it  may  be  sued  for,  separate  from  the  mother, 
in  any  form  of  action  adapted  to  the  recovery  of  other  specific 
chattels.  Consequently  it  is  argued,  when  the  mother  is  wrong- 
fully held  by  another,  at  the  birth  of  the  child,  a  right  of  action 
accrues  to  the  owner  to  bring  a  separate  suit  at  his  election  for 
the  recovery  of  the  child  alone,  and  a  successive  action  for  each 
child  subsequently  bom.  And  hence  the  conclusion  is  deduced 
that  the  statute  attaches  at  the  instant  of  the  birth  of  each  child. 

This  reasoning,  however  plausible,  is  contrary  to  the  course  of 
professional  and  judicial  opinion  in  this  state.  By  our  law  the 
issue  of  a  female  slave  follows  the  condition  of  the  mother. 
The  children  are  part  of  the  mother,  and,  potentially,  exist  in 
her  before  they  have  a  being.  The  ownership  of  the  mother 
carries  with  it  the  property  in  the  children  bom  of  her  during 
the  period  of  such  ownership.  The  mother  and  her  issue  are 
treated,  in  respect  of  the  title  and  rights  of  the  owner,  as  an 
aggregate  property.  Whatever  affects  the  rights  or  remedies  of 
the  owner  as  respects  the  mother  equally  affects  his  rights  and 
remedies  in  respect  to  her  issue. 

It  is  certainly  true  in  law  as  in  fact,  that  this  unityof  interest 
and  of  possession  is  capable  of  being  severed,  either  by  the  vol- 
untary act  of  the  owner,  or  the  tortious  act  of  another,  or  by  act  of 
law;  and  upon  this  being  done,  distinct  and  opposing  rights  may 
spring  up.  But  until  such  severance  is  actually  effected,  the 
statute  of  limitations  cannot  operate  upon  part  of  the  aggregate 
property  and  be  inoperative  as  to  the  remaining  part.  If  the 
right  of  the-owner  is  saved  for  a  definite  period  as  to  the  mother, 
it  IS  saved  likewise  as  to  the  issue  born  of  her  during  such 
period. 

The  argument  for  the  defendants  rests  mainly,  as  we  suppose, 
upon  a  mistaken  assumption,  namely  that  a  separate  right  of 
action  accrues  to  the  owner  for  the  recovery  of  each  child  at  the 
moment  of  its  birth.  If  the  mother  and  her  issue,  as  has  been 
already  assumed,  constitute  an  aggregate  mass,  then  the  cause 
of  action  is  entire;  and  being  so,  it  cannot,  upon  principle,  be 
split  into  several  actions.  The  consequence  would  perhaps  be 
that  if  a  part  were  recovered  in  a  separate  action  the  judgment 
would  be  a  bar  to  another  action  for  that  part  of  the  property 
not  sued  for  in  the  first  action. 

Decree  afi&rmed. 
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Gabteb  v.  FfiCE* 

[4  &nuD,  a03.] 

Common  Cabrieb  Who  Sells  Thbouoh-ticksts  ^lx>  Flacb  bbtord  hib 
Own  Line,  in  pursuance  to  an  agreement  between  him  and  proprietors 
of  connecting  lines  that  passengers  might  pay  the  whole  fare  at  either 
end  and  receive  through-tickets,  is  liable  for  damages  to  passengers  hin- 
dered and  detained  on  their  journey  through  the  fault  of  the  proprietors 
of  a  connecting  line,  and  it  is  immaterial  whether  or  not  the  passengers 
knew  of  the  agreement  between  the  carriers^ 

Case.     The  facts  are  stated  in  the  opinioiu 

BusseU  Houston  and  N.  S.  Brown^  iot  the  pbiotifiSs  in  erroiw 

Andrew  Ewing,  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  The  defendant  in  error  brought  this 
action  on  the  case  against  the  plaintififis  in  error,,  in  the  circoit 
court  of  Davidson  county,  for  an  alleged  breach  of  their  under- 
taking as  common  carriers  to  convey  the  plaintiff  and  his  family 
from  the  city  of  Nashville  to  the  city  of  Memphis.  The  defend- 
ants pleaded  nan  assumpsit,  upon  which  an  issue  was  joined  and 
submitted  to  a  jury,  who  found  for  the  plaintiff,  and  assessed 
his  damages  at  two  hundred  dollars,  for  which  judgment  was 
rendered,  and  defendants  moved  for  a  new  trial,  which  was  re- 
fused, and  they  have  appealed  in  error  to  this  court, 

It  appears  from  the  proof,  as  disclosed  by  the  bill  of  excep- 
tions, that  the  defendants  were  the  proprietors  of  a  line  of  stage- 
coaches from  the  city  of  Nashville  to  Waynesborough — Sims  & 
Co.  owned  the  line  from  Waynesborough  to  La  Grange,  where  it 
connects  with  the  Memphis  and  Charleston  railroad,  which  runs 
to  the  city  of  Memphis;  that  by  an  arrangement  between  these 
three  parties,  it  was  agreed  that  passengers  might  pay  the  whole 
fare  at  either  end  of  the  line  and  receive  a  through-ticket. 
There  is  no  proof  to  show  that  the  arrangement  was  known  to 
the  plaintiff.  The  plaintiff  paid  defendants  forty-five  dollars, 
the  usual  price  for  three  tickets,  for  himself,  his  wife,  and  ser- 
vant, through  from  the  city  of  Nashville  to  the  city  of  Memphis. 
The  plaintiff  and  family  proceeded  to  Waynesborough  in  the 
coaches  of  the  defendants,  where  he  was  informed  by  the  agent 
of  Sims  &  Co.  that  he  could  not  receive  him  or  his  family  as 
passengers  to  La  Grange,  nor  would  he  agree  to  take  them  the 
next  trip  if  there  should  be  as  many  as  six  or  seven  passengers 
coming  down  from  Nashville.  The  defendants  were  the  owners 
of  another  stage  line,  from  Waynesborough  to  Jackson,  and  their 
agent  received  eighteen  dollars  from  the  plaintiff  for  the  fare  of, 
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Limself  and  family  to  that  place,  where  lie  was  sick  and  detained 
two  or  three  days  on  expenses,  and  then  paid  thirty-four  dollars 
for  a  private  conveyance  to  Somerville,  from  which  place  he 
proceeded  to  Memphis  by  paying  his  fare^n  the  railroad. 

The  court  charged  the  jury  that  if  the  plaintiff  was  aware  of 
the  agreement  between  the  defendants  and  the  proprietors-of 
the -other  line,  then  the- defendants  would  not  be  amenable  for 
the  fault  of  Sims  &  Co.,  if  they  were  not  to  blame  themselves. 
On  the  other  hand,  if  the  plaintiff  was  unaware  of  such  arrange- 
ment, and  suffered  delay  and  sickness  or  paid  out  money  from 
not  being  able  to  proceed  in  the  Waynesborough  and  La  Grange 
stages,  he  would  be  entitled  to  recover. 

We  think  there  is  no  error  in  this  record  for  which  the  judg- 
ment should  be  reversed.  The  charge  of  the  court  is  perhaps 
erroneous,  but  that  error  is  in  favor  of  the  plaintiffis  in  error, 
and  of  course  furnishes  no  ground  for  reversal  here.  We  think 
that  when  the  defendants  in  the  court  below  received  the  plain- 
tiff's money  and  gave  him  through- tickets,  they  thereby  became 
bound  for  his  transportation  on  the  entire  line,  unavoidable 
accidents,  such  as  no  prudent  foresight  could  have  provided 
against,  excepted,  and  that  he  was  entitled  to  a  strict  perform- 
ance by  the  defendants  of  their  undertaking,  or  to  recover 
compensation  in  damages  for  any  breach  thereof;  that  the 
arrangement  between  the  defendants  and  the  proprietors  of 
other  portions  of  the  line  was  a  matter  with  which  the  plaintiff 
had  nothing  to  do.  He  was  no  party  to  that  agreement,  nor  was 
he  bound  to  look  to  any  person  for  the  performance  of  the  de- 
fendants' undertaking  but  themselves.  If  either  party  to  that 
agreement  was  guilty  of  a  breach,  that  was  a  matter  for  adjust- 
ment between  themselves.  By  this  arrangement,  the  proprietors 
at  each  end  of  the  line  were  authorized  to  receive  the  fare  and 
give  through-tickets,  to  show  that  they  had  undertaken  and  re- 
ceived pay  for  the  transportation  of  the  passenger  over  the  en- 
tire line,  and  the  proprietors  of  the  other  portions  of  the  line 
were  their  agents,  whom  they  trusted  to  perform  that  part  of 
their  contract  which  lay  on  the  portions~of  the  line  owned  by 
them. 

If  this  view  of  the  subject  be  correct,  and  we  think  it  is,  then 
it  was  wholly  immaterial  whether  the  plaintiff  knew  of  this  ar- 
rangement or  not.  If  the  defendants,  when  they  sold  plaintiff 
the  tickets,  intended  that  he  should  risk  the  proprietors  of  the 
other  portions  of  the  line  to  carry  him  through,  then  they  should 
have  so  stipulated,  and  informed  him  frankly  of  this  arrange- 
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ment,  bo  that  he  might,  with  a  full  knowledge  of  the  facts,  have 
elected  whether  he  would  pay  them  the  entire  fare,  and  take 
through-tickets,  or  pay  them  only  for  that  portion  of  the  line  of 
which  they  were  the  proprietors,  and  make  his  own  arrange- 
ments for  the  balance  of  the  journey.  They  assumed,  however, 
to  carry  him  through,  and  are  responsible  for  the  undertaking. 
The  amount  of  damages  in  this  case  constitutes  no  ground  for 
reversing  the  judgment.  If  the  number  of  passengers  who  were 
in  the  habit  of  coming  down  in  the  Nashville  coaches  was 
greater  than  Sims  &  Co.  had  facilities  to  cany  on  their  stages 
to  La  Grange,  then  they  were  bound,  at  their  peril  as  common 
carriers,  and  by  their  agreement,  to  provide  a  sufficient  number 
for  that  purpose. 

It  is  no  slight  inconvenience  to  a  passengeri^  be  stopped  and 
detained  on  the  road,  and  they  should  have  provided  against 
such  contingency.  But  to  aggravate  the  case,  when  Sims  &  Co. 
refused  to  carry  the  plaintiff  and  his  family  through,  and  he 
called  upon  the  agent  of  defendants  to  carry  him  on  their  line  to 
Jackson,  he  was  again  forced  to  pay  the  sum  of  eighteen  dollars 
to  be  carried  to  that  point,  although  he  had  already  paid  to  the 
defendants  the  full  price  to  be  carried  to  Memphis.  It  is  due  to 
the  traveling  community  that  they  should  be  properly  protected 
against  such  impositions  and  delays,  and  such  was  the  view  taken 
of  it  by  the  jury,  as  we  think  very  properly. 

Let  the  judgment  be  affirmed. 

CoifMON  Cabriers'  LiABiLims  IN  Cass  of  rHROiroR  Oonibacis:  See 
Hart  V.  Rensselaer  etc  JR,  i?.,  69  Am.  Dec.  447,  imd  notes;  note  to  Farmer^ 
<t*  Mech,  Bank  v.  Champlain  Transportation  Co.,  56  Id.  84.  The  principal 
case  is  quoted  with  approval  in  Louisville  etc,  R,  R.  v.  Weaxery  9  Lea,  43,  44^ 
on  this  question;  but  see  the  comments  upon  it  in  NashviUe  etc,  R,  B,  v. 
Sprayberry,  8  Baxt.  344;  S.  C,  9  Hei8k..85e. 
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TORK  V.  MoNuTE. 

[16  Tbxab,  13.] 
PUBOHASI&    OV    EQtTITABLB    TiTLB    TaKXS    It   SUBJECT   TO    AlL   EqUITIBS, 

thoagh  he  purchases  bonajide,  for  a  vftluable  consideration,  and  without 

notice  thereof. 
AssiONEs  OF  Bond  fob  Tttlb  Takes  It  Sttbjbot  to  Defensbs  available 

against  the  original  vendee,  notwithstanding  he  purchased  for  a  valuable 

consideration,  and  without  notice  of  such  defenses. 
SoMB  Limitation  should  bb  Fixed  bt  Law  to  Suits  as  well  for  specific 

performance  as  for  rescission  of  contracts. 

Bill  praying  speciBc  performance  and  a  quieting  of  title,  filed 
by  the  administrator  of  John  York  against  Nicholas  McNutt 
and  others.  McNutt  in  1842  executed  to  Hughes  a  bond  for 
title  to  a  tract  of  land,  to  be  performed  as  soon  as  he,  McNutt, 
should  obtain  a  patent  to  the  land  from  the  government.  The 
bond  was  recorded  in  the  county  where  the  land  lay,  in  1848. 
Hughes  assigned  to  Ooe,  and  Coe  in  1845  assigned  to  John 
York,  the  plaintiff's  intestate.  In  the  same  year  McNutt  obtained 
a  patent  to  the  land,  and  in  1850  resold  the  land  to  Means,  who 
afterwards  conveyed  it  to  Wimbish.  This  suit  was  brought  in 
1854  against  McNutt,  Means,  and  Wimbish.  The  defense  was, 
that  the  consideration  for  the  bond  was  money  won  by  Hughes, 
the  original  vendee,  from  McNutt,  the  vendor,  at  cards,  and 
that  there  was  cheating  in  the  game.  The  court  instructed 
that  if  this  defense  were  true  the  bond  was  void.  The  plaintiff 
appealed. 

B.  E.  WiUiama,  for  the  appellant. 

Cunningham  and  Holt,  for  the  appellees. 
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By  Court,  Hemphill,  C.  J.  The  appellant,  in  his  argument, 
states  that  the  only  point  in  the  record  is,  whether  the  illegality 
of  the  consideration  of  the  bond  is  such  as  to  avoid  it  in  the 
hands  of  an  innocent  purchaser  without  notice;  the  bond  never 
having  been  repudiated  by  McNutt  until  the  sale  from  him  to 
Means,  which  was  years  after  the  bond  came  by  assignment  into 
the  hands  of  York.  The  point  involves  important  considera- 
tions, and  under  a  more  full  discussion  might  require  an  ex- 
tended examination.  For  the  present,  the  inquiry  vnll  be 
restricted  to  such  views  as  are  essential  to  the  disposition  of  the 
question. 

It  must  be  adjnitted  that  there  is  great  apparent  hardship  in 
affecting  subsequent  vendees  with  all  the  equities,  though  latent, 
which  may  subsist  between  the  vendor  and  the  first  vendee, 
where  the  sale  is  only  of  the  equitable  title,  and  especially  so 
where  the  rule  is  well  established  that  a  subsequent  purchaser 
without  notice  will  be  protected  against  the  equities  of  the 
vendor,  or  those  claiming  in  privity  under  him.  But  it  appears 
very  clearly  from  the  authorities  that  the  protection  given  to 
purchasers  for  valuable  consideration  without  notice  extends 
only  to  cases  where  they  have  taken  a  conveyance,  or,  in  other 
words,  when  they  have  purchased  the  legal  title:  Dart  on  Ven- 
dors, 462;  Snelgrove  v.  Snelgrove,  4  Desau.  274;  Alexander  v. 
Pendleton,  8  Cranch,  462;  Boone  v.  Chiles,  10  Pet.  177;  VaUier 
V.  Hinde,  7  Id.  252.  But  where  the  purchase  is  only  of  the 
equitable  title,  it  is  taken  with  all  its  imperfections  and  equities, 
notwithstanding  a  valuable  consideration  may  have  been  given, 
and  there  may  have  been  no  notice  of  the  equity  or  defense 
against  the  title;  Chew  v.  Barneit,  11  Serg.  &  R.  389;  Reed  v. 
Dkhey,  2  Watts,  459.  In  the  case  of  Chew  v.  Barnetl,  supra, 
the  court  say  that  "when  it  is  asserted  that  a  purchaser  for 
a  valuable  consideration  takes  the  title  free  of  every  trust  or 
equity  of  which  he  has  no  notice,  it  is  intended  of  the  purchase 
of  a  title  perfect  on  its  face;  for  every  purchaser  of  an  imperfect 
title  takes  it  with  all  its  imperfection  on  its  head.  It  is  his  own 
fault  that  he  confides  in  a  title  which  appears  defective,  and  he 
does  so  at  his  peril." 

Under  this  view  of  the  law,  the  title  of  Hughes,  and  of  his 
assignees,  Coe  and  York,  was  but  a  title  to  go  into  equity  to  have 
the  legal  estate  conveyed,  and  in  the  hands  of  the  assignees  was 
subject  to  all  the  defenses  against  the  original  vendee.  How  far 
this  doctrine  is  modified  by  our  registry  acts,  as  against  sales  from 
the  vendor  of  which  the  vendee  of  the  equitable  title  had  no 
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nolace,  need  not  be  considered,  l^e  question  does  not  arise  in 
this  case.  The  equity  is  claimed  by  the  vendor  himself.  The 
claim  is  not  set  up  by  derivative  vendees  from  him;  at  least,  such 
vendees  do  not  claim  by  sale  prior  in  point  of  time  to  the  execu- 
tion of  the  bond.  The  equity  of  the  vendor  arises  out  ol  the 
original  transaction  between  himself  and  his  primitive  vendee, 
Hughes,  and  the  assignees  of  Hughes  having  only  his  imperfect 
title,  can  set  up  no  rights  as  against  the  original  equities  of  the 
vendor  which  could  not  have  been  maintained  by  Hughes.  The 
laws  of  registry,  which  might  in  a  proper  case  be  invoked  as 
against  derivative  vendees  whose  titles  have-not  been  recorded, 
have  no  bearing  on  the  case. 

The  facts  of  this  case  show  the  necessity  of  some  limitation 
being  fixed  by  law  to  actions  as  well  for  specific  performance  as 
for  rescission  of  contracts.  Had  the  plaintiff  delayed  until  the 
death  of  the  witness  who  proved  the  want  of  consideration,  he 
must  of  necessity  have  been  entitled  to  a  decree  for  a  specific 
performance;  and  that  the  defendant  has  been  enabled  at  this 
late  day  to  avoid  his  contract,  is  allowing  a  very  long  period  for 
the  practice^  in  effect,  of  deception  on  the  community,  who  gen- 
erally rely  on  the  acts^of  parties  not  denied  or  repudiated  by 
those  in  interest. 

There  being  no  error  in  the  judgment,  ordered  that  the  same 
bei^&rmed. 

Judgment  affirmed.  

PtTBCHASER  OP  EQUITY  TaKES  It  SUBJECT  TO    PbIOB    EQUimES:    Polk  V. 

OaUant,  34  Am.  Dec.  410,  note  413;  Perkins  v.  Hays,  6  Id.  680.  A.  bona  fide 
purchaser  of  a  certificate  for  land  is  subject  to  equitable  defenses,  and  cannot 
thereunder  claim  the  land  against  former  vendees  of  the  land :  Smith  v.  TSicker, 
25  Tex.  60,  citing  the  pnacipal  caae. 

The  principal  cask  is  cited  to  the  point  that  upon  appeal,  if  the  objec- 
tions go  to  the  merits  and  foundation  of  the  action,  so  that  upon  the  case  made 
by  the  pleadings  the  party  has  no  right  to  the  judgment,  such  objections  will 
be  considered  whether  assigned  as  error  or  nat:  Seise  t.  MaUch,  54  Tex.  357. 


3tewart  v.  Mackey. 

(16  Tbxaa»  66.] 
MORTOAOE    BY    HuSBAND    OF    HOMESTEAD  IS  NOT    INHIBITED  BT  CWTSTTnT- 

TiONAL  Provision  that  husband  may  not  alienate  homestead  unless  by 
consent  of  the  wife,  but  the  mortgagee  will  take  subject  to  the  contin* 
gency  that  the  homestead  may  not  be  changed,  or  that  the  wife  may  not 
assent,  and  that  in  the  mean  time  his  claim  may  be  barred  by  the  statute 
of  limitations. 
Am.  Dao.  Yol.  LXYU— 80 
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MOBTOAOB  OF  HOMESTEAD  BT  HuSBAND  AND  WiFB,  TO  Bl  VaUD,  most  be 

conditioned  with  a  power  of  Bale  by  the  mortgagee  npon  default  of  pay- 
ment; and  without  this  condition,  her  assent  to  the  mortgage  is  without 
any  effect,  and  neither  adds  to  nor  diminishes  the  force  and  effect  of  the 
mortgage  by  the  husband. 

MORTOAGB    OF    HOMBSTSAD    BT    HuSBAND  HAS    FORCE  AS    LlEN  aS  BOOH  as 

property  mortgaged  is  abandoned  and  another  homestead  is  acquired. 
Theke  is  Sufficient  Abandonment  and  Change  of  Homestead  to  ren- 
der mortgage  of  homestead  by  husband  effectual,  where  the  husband  two 
years  previously  ceased  to  occupy  the  mortgaged  property  as  a  home- 
stead, and  since  then  occupied  his  present  residence  as  a  homestead,  which 
is  different  from  the  property  mortgaged,  and  where  no  question  is  raised 
as  to  the  rights  of  the  wife. 

Foreclosure  suit.     The  opinion  states  the  case. 

G.  W.  Smithy  for  the  appellant. 

0.  Quinan,  for  the<appellee. 

By  Court,  Hemphill,  C.  J.  This  was  a  suit  on  a  promissory 
note,  and  for  the  foreclosure-  of  a  mortgage.  There  vras  judg- 
ment for  the  amount  due  on  the  note,  but  an  order  for  fore- 
closure was  refused,  and  this  has  been  assigned  as  error.  The 
facts  of  the  case  as  agreed  upon  by  counsel,  so  far  as  thej  affect 
the  question  of  foreclosure,  are  to  the  effect  that  on  the  twenty- 
ninth  of  May,  1851,  at  the  time  the  note  bears  date,  John  Mackey, 
the  defendant,  and  his  wife,  executed  in  due  form  a  mortgage  on 
the  property  described  in  the  petition;  that  Mackey  was,  at  the 
time  of  making  the  said  mortgage,  the  head  of  a  family,  and 
occupied  the  property  embraced  in  the  mortgage  as  a  homestead 
at  that  time;  that  the  property  was  worth  eighteen  hundred  dol- 
ars;  that  about  two  years  ago  Maokey  ceased  to  occupy  said 
property  as  a  homestead,  and  has  since  occupied  the  place  he 
now  resides  at  as  a  homestead,  which  is  different  from  the  prop- 
erty mortgaged. 

The  only  question  is,  whether  the  mortgage,  though  ineffectual 
at  the  time  of  its  execution,  could  be  enforced  subsequently,  and 
after  the  homestead,  which  had  been  mortgaged,  was  abandoned 
and  another  homestead  had  been  acquired.  Were  it  not  for  the 
provision  of  the  constitution  that  the  owner  of  a  homestead,  if  a 
married  man,  should  not  be  at  liberty  to  alienate  the  same  unless 
by  consent  of  the  wife,  the  husband  would  have  the  unquestion- 
able power  to  dispose  of  it  at  pleasure.  His  right,  his  absolute 
title  in  the  property,  is  not  affected,  but  his  power  of  alienation  is 
restricted,  and  for  the  distinct  and  specific  purpose  of  securing  a 
homestead  to  the  family.    To  effect  this  purpose,  the  wife  if  living 
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must  be  consulted  before  the  sale,  and  this  for  many  reasons  which 
might  be  enumerated,  but  especially  that  she  may  not  be  de- 
prived of  one  homestead  without  provision  for  the  acquisition 
of  another.  The  entire  object  of  the  law  and  the  constitution 
is  to  secure  a  homestead,  and  no  infringement  upon  the  hus- 
band's rights  of  property,  except  such  as  may  be  necessary  for 
the  object  designed,  is  intended  by  the  law  or  is  to  be  presumed. 
Under  this  view,  the  husband  may,  in  conformity  with  law,  make 
any  disposition  whatever  of  the  homestead,  being  his  own  prop- 
erty, provided  his  act  does  not  interfere  with  the  absolute  right 
of  enjoyment  and  use  of  the  homestead  by  the  husband,  wife, 
and  family,  or  with  its  sale,  if  this  be  necessary  to  raise  funds 
for  the  acquisition  of  another  homestead,  or  with  the  right  of 
the  wife  to  refuse  to  abandon  her  homestead,  or  acquiesce  in 
its  sale,  or  other  disposition,  without  provision  for  another 
homestead.  There  appears  to  be  no  necessity  to  encroach  upon 
the  husband's  right  of  alienation  further  than  may  be  necessary 
to  secure  these  objects,  nor  to  inhibit  a  creditor  from  taking  a 
mortgage  from  the  husband,  subject  to  the  contingency  that  the 
homestead  may  not  be  changed  or  that  the  wife  may  not  assent, 
and  that  in  the  mean  time  his  claim  may  be  barred  by  the  statute 
of  limitations,  etc.  No  doubt,  after  the  change,  the  homestead 
which  has  been  abandoned  becomes  subject  to  forced  sale  for 
the  benefit  of  creditors  and  the  question  is  whether  the  plain- 
tiffs have  a  lien  on  this  property,  in  preference  to  other  creditors, 
and  we  are  of  opinion  that  the  mortgage  took  effect  and  had 
force  as  a  lien  as  soon  as  the  property  mortgaged  was  aban- 
doned and  another  homestead  was  acquired,  and  that  they  are 
entitled  to  foreclosure.  No  question  is  made  in  this  case  as  to 
the  rights  of  the  wife,  nor  are  any  set  up  for  her  by  the  record. 

The  fact  that  the  mortgage  was  executed  by  the  wife,  as  is 
stated  in  the  agreement,  I  have  not  considered  as  having  any 
bearing  in  the  cause.  A  mortgage  by  husband  and  wife  of 
the  homestead,  to  be  valid,  must  be  conditional  with  a  power  of 
sale  by  the  mortgagee  upon  default  of  payment:  Sampifon  v. 
Williamson,  6  Tex.  102  [55  Am.  Dec.  762].  Without  this  con- 
dition, her  assent  to  the  mortgage  is  without  any  effect,  and 
neither  adds  to  nor  diminishes  the  force  and  effect  of  the  mort- 
gage by  the  husband. 

The  question  raised  on  this  case  was  determined  in  the  case  of 
Lee  V.  Kingsbury,  13  Tex.  68  [62  Am.  Dec.  546],  to  which  we 
refer  in  support  of  this  deeision.  It  is  ordered,  adjudged,  and 
decreed  that  the  judgment  for  the  amount  due  on  the  note  be 
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affirmed,  and  that  the  judgment  refusing  to  decree  a  l<»peek)sure 
be  reversed,  and  such  judgment  be  rendered  as  i^uld  have 
been  pronounced  below. 
Beversed  and  reformed. 

MonTQAOE  OF  HoMESTEAD  vf  TsxAS:  See  SompwnY.  WilHtwuon^  55  Am, 
Dec.  762;  Lee  v.  Kingsbury^  62  Id.  546,  and  notes,  wherein  many  of  the  prop- 
ositions stated  by  the  court  arguendo  are  maintained. 

HcsBAND  IS  Seiskd  OF  HoMESTEAD  TJX  Fee,  and  is  placed  by  the  statue 
under  a  mere  personal  disability  to  alienate  his  homestead  without  the  signa- 
ture of  hie  wife  as  evidenoe  of  her  eooseni:  Qodfrey  v.  ThornUm^  46  Wis. 
685,  citing  the  principal  case;  see  also  Sampson  v.  Williamson,  55  Am.  Dea 
762.  The  husband  alone  has  the  legal  title  to  the  homestead,  and  his  abso- 
lute power  of  alienation  is  restricted  only  so  far  as  is  necessary  to  protect  the 
homestead.  Therefore  a  sale  of  the  homestead  by  the  husband  alone  Tests 
the  estate  in  the  yendee,  subject  only  to  the  use  and  occupation  of  the  hus- 
band and  wife  until  another  homestead  is  acquired,  or  until  the  character  of 
the  premises  as  a  homestead  is  otherwise  gone:  Oee  v.  Moore,  14  CaL  476, 
citing  the  principal  case. 

Mortgage  upon  Homestead  Premises,  Ineffectual  at  Time  of  its 
Execution,  could  be  enforced  subsequently  after  the  homestead  had  been 
abandoned  and  another  homestead  acquired:  Bowman  v.  Norton,  16  CaL  218, 
citing  the  principal  case;  see  also  Lee  t.  Kingsbury,  62  Am.  Dec  546.  In 
Campbell  v.  Elliott,  52  Tex.  158,  the  mortgage  was  foreclosed  while  the  prop- 
erty was  still  the  homestead  of  the  husband  and  wife,  and  the  wife  was  not 
a  party  to  the  suit;  whereas  in  the  principal  case  the  mortgage  was  sought 
to  be  foreclosed  after  the  property  had  ceased  to  be  a  homestead,  and  after  a 
new  one  had  been  acquired,  and  tibe  principal  case  is  distinguished  on  this 
ground. 

Abandonment  of  Homestead:  See  Taylor  v.  Hargous,  60  Am.  Dec  606, 
and  note  discussing  this  subject  607-615.  Use  and  occupation  are  necessary 
to  constitute  a  homestead  in  Iowa:  Cbarless  v.  Lamberson,  63  Id.  457,  note 
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[16  Tkxab,  74.] 

Only  Those  Grounds  op  Demurrer  that  Go  to  Plaintiff's  Right  of 
Action  will  be  considered  upon  an  appeal  from  a  judgment  overruling  a 
general  demurrer. 

Objection  of  Want  of  Pabticulabtty  in  Statement  of  Cause  of  Action 
is  not  raised  by  general  demurrer. 

Suit  to  have  Division  Line  Run  between  Two  Tbacis  of  Land  may 
be  maintained  where  the  deed  of  one  tract,  which  was  granted  out  of  a 
larger  tract,  does  not  ascertain  the  boundaries  of  the  land  conveyed,  but 
merely  gives  a  description  by  which  they  may  be  ascertained,  and  where 
the  owner  of  the  other  tract  will  not  permit  the  line  to  be  run;  such  suit 
is  in  the  nature  of  a  suit  for  specific  performance. 
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Smv  oxioroT  BE  MAiNTAnncD  TO  HAvx  DmsKHf  hnrE  Ruv  where  aadi  a 
line  has  been  already  run  and  marked  by  the  parties 

I^xvisioN  Line  Run  bt  Pabties  in  Intebest  cannot  be  Disbeoaboed 
because  it  cannot  be  found  in  its  whole  extent,  or  because  it  was  not 
actually  run  through,  if  its  two  extremes  can  be  found,  and  it  can  be 
traced  for  a  part  of  the  distance. 

Likes  Actually  Masked  in  RuNNma  DrvtstoK  Line  hust  be  Adhebed 
TO,  though  they  vary  from  the  coarse,  and  do  not  form  a  right  line  from 
corner  to  comer,  especially  after  lapse  of  time  and  long-continued  occu- 
pancy with  reference  to  them. 

Whebe  Line  hah  been  Mabeed  only  Pabt  of  Wat,  the  boundary  for 
the  rest  of  the  distance  will  be  a  direct  line  from  the  termination  of  the 
marked  line  to  the  point  of  intersection,  or  to  the  comer  called  for. 

Division  Line  will  be  Considebbd  Continuous  Line  where  it  exists  at 
its  two  extremities  and  for  a  principal  part  of  the  distancot 

Rule  fob  Detebmination  of  Division  Line  between  Gbantob  and 
Grantee  of  Pabt  of  Tbact  is  the  same  whether  the  deed  or  convey- 
ance refer  for  its  boundaries  to  the  marked  lines  or  monuments,  or  they 
be  afterwards  marked  and  established  by  the  parties. 

Whebe  Parties  have  Agreed  upon  and  Marked  Boundary  Line,  and 
the  possession  is  in  accordance  with  it  for  such  a  length  of  time- as  may 
give  title  by  disseisin,  the  line  cannot  be  disturbed,  although  found  •to 
be  erroneously  established,  unless  there  be  clear  proof  that  the  posses- 
sion was  not  adverse. 

HrsBAND  13  Competent  to  Represent  Wife  in  Matteb  op  Running 
BouNDABY  Line,  where  it  is  done  fairly  and  honestly,  and  she  acquiesces 
in  it,     mb  e. 

Infant  Acquissoino  in  Sbttlbicbnt  of  Boundabies  afteb  Coming  of 
Age  will  be  Bound  by  It,  mmbU. 

Conveyance  Referring  to  "Dividing  Line  ""will  be  Constbued  to 
Mean  Real  Line,  and  not  an  imaginary  one,  and  will  constitute  an  ex- 
press recognition  of  such  line  by  the  parties. 

Gbantee  cannot  Set  up  Rights  of  Marbied  Women  and  Mtnobs  from 
whom  he  purchases  in  order  to  maintain  rights  in  himself  'wMch  his  ven- 
dors neither  asserted  nor  pretended  to  convey  to  him. 

Objections  to  Evidence  should  State  Gbounds  thebbof. 

Declarations  of  Pubuc  Surveyor  while  Making  Survey,  respecting 
what  he  was  doing,  for  whom,  and  why,  are  admissible  as  part  of  t)ie 
res  gfstce. 

Hearsay  Evidence  is  Admissible  to  Establish  Old  Subvxys  ani>  Boun- 
dary LnsES. 

Suit  for  the  establishment  of  a  line  of  division,  brought  bj 
Thomas  and  others,  the  appellees,  against  David  C^rge  and 
others,  the  appellants.  The  petition  alleged  that  the  plaintiffs 
were  owners  of  the  l^wer  half  of  a  league  of  land  originally 
granted  to  Eli  Hunter,  who  in  the  year  1826  conveyed  the  upper 
half  of  this  league  to  Freeman  George,  to  be  sturveyed  in  a  cer- 
tain described  manner.  It  was  alleged  that  the  upper  half  of 
the  league  had  never  been  surveyed  and  partitioned  from  the 
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lower  half,  that  the  upper  half  belonged  to  the  defendants, 
v/ho  had  been  often  and  amicably  requested  to  consent  to  a  par- 
tition of  the  upper  from  the  lower  half,  but  refused  to  permit 
any  partition  to  be  made.  And  the  petition  prayed  that  par- 
tition be  made  according  to  the  terms  and  meaning  of  the  con- 
veyance from  Hunter  to  George;  and  that  the  division  line  be 
run  and  be  plainly  marked  and  established  by  the  decree  of  the 
court.  The  petition  was  filed  in  1853.  The  defendant  de- 
murred generally,  and  denied  generally,  except  that  the  defend- 
ants were  each  owners  in  severalty  of  the  parts  of  the  upper 
half  league  held  by  them  respectively;  and  he  pleaded  the  stat- 
ute-of  limitations  and  adverse  possession,  and  that  the  two  halves 
had  been  partitioned  more  than  twenty  years  ago  by  a  well- 
established  line,  and  the  line  had  been  since  recognized  by  the 
parties.  Verdict  was  for  the  plaintiffs.  A  motion  for  a  new 
tiial  was-x)verruled,  and  the  defendants  appealed. 

Qiiinan  and  Bollinger,  for  the  appellants. 

J.  W,  Harris,  for  the  appellees. 

By  Court,  Wheeleb,  J.  The  demurrer  was  general;  and  it  is 
well  settled  that  upon  appeal  from  the  judgment  overruling  a 
general  demurrer  to  a  petition  no  grounds  of  demurrer  will  be 
considered  which  do  not  go  to  the  plaintiffs'  right  of  action.  It 
cannot  be  denied  that  if,  as  alleged,  the  division  line  between 
the  owners  of  the  upper  and  lower  halves  of  the  league  had  never 
been  run,  it  was  the  right  of  the  parties  to  have  it  run,  according 
to  the  original  conveyance  from  Hunter  to  George,  and  that  it 
was  a  wrong  in  any  one  to  obstruct  and  prevent  the  running  of 
it.  It  is  objected  that  it  is  not  averred  what  injury  the  plaintiffs 
have  sustained,  or  are  likely  to  sustain,  by  reason  of  the  alleged 
refusal  of  the  defendants  to  permit  the  line  to  be  run.  But  it  is 
a  matter  of  which  the  court  may  judicially  take  notice,  and  need 
not  be  informed  by  averment  that  the  owners  of  lands  thus  sit- 
uated will  be  likely  to  sustain  injury  by  not  having  the  boun- 
daries of  their  land  ascertained  and  defined.  That  is  the  prob- 
able consequence  and  the  reasonable  presumption^ 

The  right  to  have  the  line  of  division  run  in  such  a  case,  and 
to  maintain  an  action,  if  necessary  for  that  purpose,  rests  on  the 
same  principle  as  the  right  to  an  action  for  specific  performance, 
where  thei^e  is  a  contract  to  convey.  The  deed  from  Hunter  to 
George,  though  an  executed  conveyance  passing  the  title,  did 
not  ascertain  the  boundaries  of  the  land  conveyed,  but  only  gave 
a  description  by  which  they  might  be  ascertained  by  an  actual 
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Burvej  thereafter  to  be  made  in  the  manner' indicated.  As  to 
the  running  of  this  line,  it  was  in  the  nature  of  an  executory  con- 
tract, which  may  be  enforced  by  suit  for  specific  performance. 
Whether  the  plaintiffs  should  not  have  stated  their  case  with 
more  particularity,  especially  the  acts  of  the  defendants  of  which 
they  complained,  it  is  not  necessary  to  consider,  as  the  petition 
in  this  respect  was  not  questioned  by  exceptions.  It  was  suffi- 
cient on  general  demurrer. 

But  the  case  stated  in  the  petition  manifestly  was  not  the  case 
made  out  in  evidence.  It  was  proved  incontestably  that  the 
dividing  line  had  been  run  as  early  as  1835,  and  it  was  not 
proved  that  the  defendants  had  been  amicably  requested  and  had 
refused  to  consent  to  the  running  of  the  line,  or  to  permit  it  to  be 
run.  The  line  had  been  actually  run  and  marked;  was  capable 
of  being  found  and  traced;  som&of  the  defendants  had  occupied 
up  to  it  siuce  1835;  it  was  known  to  the  plaintiffs,  and  had  been 
recognized  by  them;  it  had  even  been  traced  by  a  surveyor  at 
their  instance,  who  met  with  no  interruption  from  any  of  the 
defendants  while  tracing  the  line  actually  run,  but  only  when 
he  undertook  to  run  a  new  line.  The  essential  averment  of  the 
plaintiffs  on  which  their  right  of  action  depended,  that  is,  that 
the  line  had  not  been  run,  was  thus  disproved;  and  this  was  an 
answer  to  their  case. 

But  it  is  objected  that  this  line^  which  it  is  admitted  was  com- 
menced, was  never  completed.  Upon  this  point  the  evidence  is 
not  conclusive.  Some  of  the  vntnesses  found  and  trac«)d  the 
line  a  considerable  part  of  the  distance,  and  found  what  they 
took  to  be  the  line  nearly  the  whole  of  the  way.  There  seems 
little  reason  to  doubt  that  the  line  was  completed,  though  not 
very  accurately  run.  Messer  proved  the  running  of  it  a  part 
of  the  way;  and  the  plaintiffs'  witness  Collingsworth  testifies 
that  he  found  and  traced  the  line  a  considerable  part  of  the  dis- 
tance from  the  beginning  point  or  comer  on  Peach  creek.  He 
also  found  a  corner  marked  on  the  base  line,  and  a  line  running 
from  it,  approaching  the  line  from  the  beginning  comer,  but 
which,  if  extended,  would  not  meet  the  latter.  This  proves 
simply  that  the  line  was  not  run  vnth  perfect  accuracy;  but 
it  by  no  means  proves  that  the  running  of  it  was  not  com- 
pleted. Such  inaccuracies,  and  even  greater,  as  this  witness, 
who  was  the  district  surveyor,  testifies,  are  not  uncommon. 
They  do  not  invalidate  surveys.  If  they  did,  there  would  be 
little  security  in  titles,  especially  in  the  earlier  titles  of  this 
country.    Even  if  the  line  cannot  be  found  in  its  whole  extent, 
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or  if  it  was  not  actually  run  through,  jet  as  its  two  extremes 
can  be  found,  and  it  can  be  traced  for  a  part  of  the  distance,  it 
is  not  to  be  disregarded.  In  such  cases,  the  course  to  be  pur- 
sued is  plain.  The  marited  lines  are  to  be  followed  as  far  as 
any  trace  of  them  can  be  found,  and  the  connections  made. 
The  lines  actually  marked  must  beadhered  to,  though  they  Tary 
from  the  course:  McNdiry  v.  Eiahtourf  2  Overt.  804;  Neivsom 
V.  Pryor,  7  Wheat.  7.  A  line  actually  marked  for  the  survey  is 
to  govern  the  boundary,  although  not  a  ri^ht  Hne  from  corner 
to  corner.  Where  a  line  has  been  marked  only  a  part  of  the 
way,  the  boundary  for  the  residue  of  the  distance  will  be  a 
direct  line  from  the  termination  of  the  marked  line  to  the  point 
of  intersection  or  to  the  comer  called  lor:  Gowen  v.  Fauntleroy^ 
2  Bibb,  261;  Preston  v.  Bowmar,  Id.  493;  Young  v.  Leiper,  4 
Id.  503;  Thomberry  v.  ChurchiU,  4  T.  B.  Mon.  29  [16  Am.  Dec. 
125];  Baxter  v.  Evelt^  7  Id.  333.  Where  a  division  Hne  exists  at 
its  two  extremities,  and  for  a  principal  part  of  thedistance,  it 
will  be  considered  a  continuous  line:  Rockwell  v.  Adams,  6 
Wend.  467.  Nothing  can  be  more  clearly  or  certainly  settlefl 
than  that  where  a  marked  line-can  be  found  it  shall  be  pursued, 
as  far  as  may  be  done,  in  its  whole  extent;  but  if  it  does  not 
extend  to  the  point  of  intersection,  then  it  must  be  continued 
until  the  intersection  is  made,  taking  the  course  called  for  or 
required  by  the  deed:  Wishart  v.  Cosby,  1  A.  K.  Marsh,  382; 
Thomberry  v.  Churchill,  supra.  And  the  rule  is  the  same 
whether  the  deed  or  conveyance-refer  for  its  boundaries  to  the 
marked  lines  or  monumeni»,  or  they  be  afterwiuids  marked  and 
established  by  the  parties:  Waterman  v.  Johnson,  13  Pick.  267; 
Makepeace  v.  Bancroft,  12  Mass.  469;  Davis  v.  Rainsfbrd,  17  Id. 
212.  If,  therefore,  the  line  cannot  be  traced  in  its  whole  extent, 
still  it  is  to  be  observed,  and  cannot  be  departed  from,  where  it 
can  be  found  and  traced;  especially  after  such  a  laps&  of  time, 
and  so  long  continued  occupancy  in  reference  to  it. 

It  is  by  no  means  certain,  however,  from  the  evidence,  that 
this  line  may  not  be  traced  with  reasonable  certainty,  in  its 
whole  extent,  by  the  use  of  sufficient  industry  and  attrition. 
It  can  be  traced  far  enough,  at  least,  to  show  that  it  was  actu- 
ally run;  and  it  is  proved  undisputably  that  it  was  run  aa 
the  dividing  line  between  the  proprietors  of  the  upper  and 
lower  halves  of  the  league  nearly  a  quarter  of  a  century  ago;  ik 
has  been  occupied  by  the  owners  of  the  upper  half  ever  since, 
and  has  been  acquiesced  in  by  all  the  parties  in  interest.  Where 
the  parties  have  agreed  upon  a  marked  boundary  line,  and  the 
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possession  is  in  accordance  with  it  for  such  a  lengdi  of  time  as 
may  gire  title  by  dissekin,  the  line  cannot  be  disturbed,  although 
found  to  be  erroneously  established,  unless  there  be  clear  proof 
that  the  possession  was  not  ad^rser  Moody  t.  Nichols,  16  Me.  23. 
But  it  is  objected  that  the  owners  of  the  lower  half  were  a 
married  woman  and  a  minor,  and  there  is  no  proof  of  their  con- 
sent to  the  running  of  thia  line.  There  is  proof,  however,  that 
Lacy,  the  husband,  assented  to  the  running  of  it;  and  if  it 
were  necessary  to  the  just  decision  of  the  ease,  as  we  shall  see 
it  is  not,  it  might  very  well  be  held  that  the  husband  is  compe- 
tent to  represent  his  wife  in  the  matter  of  running  a  boundary 
line.  If  done  fairly  and  honestly,  and  acquiesced  in  by  her, 
it  ought  to  be  as  binding  upon  her  as  upon  others.  So  an 
infant  acqtiieecing  in  the  settlement  of  boundaries,  after  coming 
of  age,  will  be  bound  by  it.  If  he  do  not  dissent  when  he 
comes  of  age,  but  acquiesces,  he  is  forever  bound:  Brown  v. 
Caldwell,  10  Serg.  k  B.  114  [13  Am.  Dec.  660].  As  has  been 
said:  *' These  settlements  of  boundary  are  common,  beneficial, 
approved,  and  encouraged  by  courts,  and  ought  not  to  be  dis- 
turbed, though  it  was  afterwards  shown  that  tiiey  had  been 
erroneously  settled,  if  they  had  been  acquiesced  in  for  a  num- 
ber of  years."  *'  Convenience,  policy,  necessity,  justice,  all 
unite  in  favor  of  supporting  such  an  amicable  adjustment:" 
Id.  116«  It  is  beneficial  to  all  concerned,  as  well  married 
women  and  minors  as  others.  It  is  to  be  observed  that  nei- 
ther Mrs.  Lacy  nor  her  daughter  ever  expressed  any  dissatis- 
faction with  this  line,  though  the  latter  was  of  age  before  she 
parted  with  the  title.  They  are  not  the  parties  who  have  com- 
plained. They  and  their  husbands  acquiesced  in  it,  and  had 
they  retained  the  title  to  the  present  time  they  doubtless  would 
still  have  acquiesced  in  it.  It  cannot  be  doubted  that  its  ex- 
istence was  known  to  them.  There  is  no  pretense  of  any  fraud 
or  unfairness  in  the  running  of  it;  and  the  inequality  it  pro- 
duces in  the  quantity  of  acres  of  the  respective  proprietors,  the 
extent  of  the  survey  being  considered,  is,  at  moat,  very  incon- 
siderable. The  acquiescence  of  the  parties  under  whom  the 
plaintiffs  claim  for  so  great  a  lapse  of  time,  under  the  circum- 
stances, ought  to  bind  them  if  there  were  no  evidence  of  the  ex- 
press assent  and  recognition  of  it  by  the  plaintifGs'  vendors. 
But  there  is  evidence  of  such  assent  and  recognition,  which  re- 
lieves the  case  of  all  difficulty.  In  the  deed  of  partition  between 
Mrs.  Lacy  and  her  daughter,  then  also  a  married  woman,  this 
dividing  Una  is  expressly  recognized.     One  of  the  calls  of  the 


618  George  u  TnoMAa  [Texas, 

deed  is  "  to  commence  on  Peach  creek,  at  the  dividing  line  be- 
tween the  upper  half  and  the  lower  half  of  the  said  league  No. 
3,  thence  up  the  said  dividing  line,"  etc. 

And  again :  ''To  commence  on  the  comer  of  the  dividing  line," 
etc.  They  thus  refer  to  this  line  as  the  boundary  of  the  land; 
and  recognize  it  as  such  by  their  deed  executed  and  acknowl- 
edged with  all  the  formalities  necessary  to  pass  their  title.  And 
afterwards  in  their  deeds  of  conveyance  to  the  plaintiffs,  they 
again  refer  to  and  convey  by  this  line  as  their  boundary  line. 
By  commencing  at  the  ''  dividing  line"  and  running  ''  up  the 
dividing  line,"  they  of  course  mean  a  real,  not  an  imaginary,  line. 
It  is  thus  placed  beyond  doubt  or  cavil  that  the  line  was  known 
and  recognized  by  them  as  their  true  boundary,  by  which  they 
conveyed  to  the  plaintiffs.  After  such  a  recognition  of  it,  they 
could  not  have  disturbed  it  if  they  would.  Much  loss  can  the 
plaintiffs  claiming"  under  them  by  deeds  which  convey  the  title 
by  this  boundary  line.  They  knew  what  they  were  buying,  and 
by  what  line  it  was  bound;  it  was  a  well-known  line;  the  occu- 
pancy by  the  defendants  upon  it  was  notice  to  them  of  their 
iinderstanding  of  it;  their  own  deeds  called  for  it;  they  have  ob- 
tained all  they  bargained  for,  and  have  no  cause  to  complain. 
They  cannot  set  up  the  rights  of  the  married  woman  from  whom 
they  purchase  to  maintain  rights  in  themselves,  which  their  ven- 
dors neither  asserted  nor  pretended  to  convey  to  them.  They 
cannot  complain  that  the  former  did  not  sell  to  them  all  thej 
might  have  sold  by  insisting  upon  a  different  division.  They 
hold  to  the  boundaries  called  for  in  their  deeds;  and  that  is  all 
they  can  ask,  however  it  might  have  been  with  their  vendors. 
They,  in  a  word,  have  not  shown  the  pretense  of  a  right  to  come 
in,  at  this  late  day,  and  under  their  recent  purchases,  to  disturb 
the  peace  of  the  neighborhood,  and  unsettle  landmarks  and 
boundaries  that  have  been  established  and  acquiesced  in  for 
nearly  a  quarter  of  a  century.  If  suits  of  the  character  of 
the  present  were  encouraged,  the  mischiefs  to  which  it  would 
lead,  it  may  readily  be  conceived,  would  indeed  be  of  serious 
consequence.  But  fortunately  for  the  peace  of  society,  the 
well-settled  principles  of  the  law,  no  less  than  reason,  justice, 
and  sound  policy,  forbid  the  courts  to  encourage  or  counte- 
nance, by  their  sanction,  pretensions  so  adverse  to  private  rights 
and  the  public  tranquillity. 

It  is  clear  beyond  controversy  that  the  dividing  line  or  boun- 
dary, which  it  was  the  professed  object  of  this  suit  to  run  and 
establish,  had  been  run,  established,  and  acquiesced  in  by  those 
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under  'whom  the  plaintiffs-claim  long  l)efor0  the  institution  of 
this  suit;  whether  actually  run  and  marked  in  its  whole  extent 
from  comer  to  comer  is  immaterial,  as  enough  was  done  to  en- 
able the  x>arties  readily  to  ascertain  where  it  was  intended  to  run, 
and  musi  have  run  had  it  been  extended  through.  It  was  well 
known  to  the  plaintiffs,  as  is  shown  by  the  evidence,  which  not 
only  disproves  the  gravamen  of  their  complaint  and  defeated 
their  right  of  action,  but  made  out  and  established  incontestably 
the  case  of  the  defendants.  It  results  that  the  verdict  of  the 
jury  was  contrary  to  law  and  the  evidence,  for  which  the  judg- 
ment must  be  reversed^ 

An  examination  of  the  rulings  of  the  court  upon  the  defense 
of  the  statute  of  limitations  as  applied  to  the  evidence  would,  it 
is  believed,  lead  to  the  same  conclusion.  But  the  defendants  do 
not  need  the  aid  of  the  statute  to  protect  their  rights,  and  it 
would  be  an  unprofitable  consumption  of  time  to  examine  the 
evidence  and  the  rulings  of  the  court  upon  that  subject. 

As  the  case  must  be  remanded,  it  is  proper  to  notice  a  ques- 
tion raised  upon  the  trial  and  noticed  in  argument  here,  upon 
the  admissibility  of  evidence.  The  plaintiffs  objected  to  proof 
of  the  declarations  of  Tone,  the  surveyor,  when  running  the  line 
in  1835,  to  the  effect  that  he  was  making  the  survey  to  estabish 
the  dividing  line  between  the  upper  and  lower  halves  of  the 
league  for  the  parties,  and  by  their  request,  as  they  were  dis- 
satisfied vnth  the  old  line,  which  it  seems  had  been  run  in  1832. 
The  bill  of  exceptions  does  not  state  on  what  ground  the  evi- 
dence was  objected  to.  The  objection  was  overruled,  and 
rightly.  If  it  was  intended  by  the  objection  that  Tone  ought 
to  have  been  produced  as  a  witness,  it  should  have  been  so 
stated,  and  his  absence  might  then  have  been  accounted  for. 
He  was  a  public  surveyor,  and  his  declarations  while  making  the 
survey  were  clearly  admissible  as  a  part  of  the  original  res  geske: 
1  Greenl.  Ev.,  sec.  145,  note.  On  these  questions  of  boundary, 
the  courts  have  gone  much  further,  and  under  certain  restrictions 
have  freely  admitted  hearsay  evidence  to  establish  old  surveys 
and  boundary  lines:  Id.;  1  Phill.  Ev.,  Cowen  &  Hill's  Notes, 
186-239;  Blyihe  v.  Sutherland,  3  McCord,  258.  In  the  last  case 
cited  the  circuit  court  rejected  the  testimony  of  a  witness  who 
detailed  the  information  he  had  received  from  the  surveyor,  as 
to  the  situation  of  the  lines,  because  the  surveyor's  death  had 
not  been  proved;  but  the  appellate  court  held  the  testimony 
admissible,  and  the  omission  to  prove  the  death  of  the  surveyor 
appearing  to  have  been  inadvertent,  they  granted  a  new  trial. 
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"with  a  Tiew  that  the  formaHiy  might  be  supplied.  In  that  case 
the  information  was  derived  from  the  surveyor  after  the  running 
of  the  lines;  it  was  therefore  but  hearsay,  and  not,  as  in  this 
case,  a  part  of  the  re8  gestoe,  which  is  always  admisaiblB,  not  as 
secondaiy  but  as  primary  evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

AcQiniscBncE  mat  Estabush  "BoxrtmAXT  Line,  and  wiH  at  least  fimnsh 
evidence  of  aa  agDeement  to  that  effect:  See  caees  cited  m  note  to  Courowetjf 
V,  Chancey,  64  Am.  Dec.  579;  but  a  mistake  as  to  a  boundary  line  will  not  be 
binding  upon  the  party  prejudiced,  unless  possession  has  been  held  according 
to  such  boundary  for  the  statutory  period:  See  Id.  Statute  of  limitationa 
founded  on  mistake  in  boundary:  See  Sartain  v,  IfamiUon,  62  Id.  524,  and 
note  discussing  the  subject  527  et  seq.  The  principal  case  is  cited  to  the  point 
that  disputed  boundary  lined  may  be  settled  by  the  mutual  recognition  and 
long  acquiescence  of  the  parties  concerned,  and  thus  a  line  that  is  not  the  true 
one  may  become  estabUshed:  Smith  v.  Russell,  37  Tex.  25G;  life  Arthur  v. 
Henry,  .^5  Id.  816i  817.  And  the  fact  that  they  derive  their  titles  from  the 
same  source  cives  additional  force  to  the  doctrine:  Id.  On  the  question  of 
the  locality  or  a  boundary,  the  acquiescence  of  the  parties  in,  or  their  recog- 
nition of,  a  particular  line  is  evidence  which  should  have  great  weight  in  de- 
terminiug  their  boundary,  affording  as  it  does  a  stroug  presumption  that  the 
line  so  recognized  is  the  correct  line,  which  presumption  is  strengthened  by 
lapse  of  time,  though  no  definite  time  is  fixed  when  the  presumption  beoomee 
conclusive:  Floyd  v.  Rice,  2d  Id.  344,  citing  the  principal  cas^. 

Artificial  or  Natubal  Boundakies  Prevail  over.  Ck>URSES  and  Dia- 
TA^x*£S:  Riley  v.  Griffin,  60  Am.  Dec.  729,  note  731,  citing  prior  cases. 

Marked  Trees  on  Line  Actually  Run  and  Marked  Control  Linb 
Which  Courses  and  Distances  Indicate:  RUey  v.  Oriffiii,  60  Am.  Dec 
726;  Griffin  v.  Btxbjt,  37  Id.  225;  note  to  HetiUm  v.  Hodges,  30  Id.  738;  cwir 
trcu  Wynne  v.  Alexander,  Ail  Id.  326;  see  also  cases  on  boundaries  collected  in 
note  to  Newman  r.  Fouler,  34  Id.  105.  Course  of  a  stream  called  for  in  the 
deed  will  control  a  marked  line  along  the  stream,  the  formec  being  the  pre- 
vailing boundary:  Lynth  v.  Allen,  32  Id.  671.  Where  lines  of  a  survey  have 
been  run,  and  can  be  found,  they  constitute  the  true  boundaries,,  which  must 
not  be  departed  from  or  made  to  yi^d  to  course  and  distnnoe  or  to  any  less 
oertaiii  and  definite  matter  of  description  or  identity:  CoUon  v.  Lann^  16  Tex. 
112;  Dally  v.  Booth,  Id.  565;  Anderson  v.  Stamps,  19  Id.  464;  Browning  v. 
Athinson,  46  Id.  60S,  citing  the  principal  case.  The  location  of  the  lines  of  a 
survey  is  to  be  determined  by  the^  lines  actually  run  upon  the  ground,  where 
these  can  be* ascertained^  nor  will  this  rule  be  varied  by  the  fact  tiiat  an  ad^ 
hereuce  to  it  would  give  to  the  locator  less  land  than  he  was  entitled  to  by 
his  certificate:  Burnett  v.  Burriss,  39  Id.  504.  It  is  erroneous  to  make  a  call 
for  a  corner  which  has  not  been  found  the  controlling  call  when  established 
lines  and  comers  of  the  surveys,  actually  traced  on  the  ground,  are  found  to 
correspond  with  the  calls  of  the  deed:  Bass  v.  Mitrhell,  23L  Id.  2i^.  But 
where  the  grant  calls  for  certain  known  and  established  natural  and  artificial 
monuments  and  boundaries,  these  may  not  be  controlled  by  parol  proof  of  a 
Burvf^y  entirely  inconsistent,  and  repugnant  to  all  the  calls  of  the  grant:  An* 
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derson  v.  Stamp$,  19  Id.  460»  464.  The  abcve  l^exas  cases  cite  tUe  principal 
case. 

Direct  Link  is  Implied  by"  Call  for  Line  between  Termini,  when 
nothing  in  the  description  signifies  the  contrary:  Carroicay  v.  Chancey^  64 
Am.  Dec  577,  and  cases  cited  in  note  579;  Wynne  v.  Alextmdtr,  47  Id.  326» 
note  327. 

Lines  must  be  Followed  as  Agtuallt  Marked,  whether  the  deed  refer 
for  its  boundaries  to  marked  lines  or  monuments,  or  they  be  afterwards 
marked  or  established  by  the  parties?  Browning  v.  Atkinmn,  46  l^x.  608, 
citing  the  prinoiparcaee;  note  to  Headon  v,  Hodges^  30  Am.  Dec.  738. 

Line  Marked  Part  of  Way,  though  not  Right  Line  from  Corner  to 
Corner,  will  Control  Boundary,  and  such  boundary,  for  the  residne  of  the 
distance,  will  be  a  direct  line  to  the  comer  or  point  of  intersection  called  for: 
Note  to  Heai<m  t.  Hodgn,  30  Am.  Dec.  73S.  In  Thor»berry  v.  Churchiil,  16 
Id.  125,  it  is  helLd  that  the  line  BMO-ked  for  a  part  of  the  distance  most  be 
followed  in  the  same  direction  lor  the  whole  distance- unless  there  is  some 
marked  comer  to  divert  it. 

Detlarations  and  HEARaAY  Evidence-to  Prove  Boundaries:  See  Itifey 
V.  Orifin^  CO  Am.  Dec.  726;  Chapman  v.  TwUcheU,  58  Id.  773;  Martin  v. 
Atldnaon,  50  Id.  403;  Wyrme  v.  Alexcmder,  47  Id.  326;  Piie  ▼.  flayen,  40  Id. 
171;  Brewer  v.  Boston  etc.  B,  B.  Co.,  39  Id.  694;  Newman  v.  FoeUr,  34  Id. 
98,  and  cases  cited  in  the  note  105.  On  questions  of  boundary,  declarations 
of  deceased  persons  who  were  in  a  situation  to  possess  iuformation  on  the 
subject,  and  who  were  not  interested,  are  admissible  in  evidence  even  when 
the  declarations  were  not  part  of  the  original  res  getUce:  Stroud  v.  Sprinfifield, 
28  Tex.  665,  cifcing  the  principal  case.  In  questions  of  private  boundary,  the 
declaration  of  a  deceased  person  of  facts  occurring  in  the  past,  as  dis- 
tinguished from  reputation,  is  not  admissible  unless  it  be  shown  that  ho  had 
knowledge  whereof  he  spoke,  and  was  then  on  the  land  or  iu  possession  of  it, 
and  was  pointing  out  and  marking  the  boundary  or  discharging  eomc  duty  in 
relation  thereto:  ITunmeutt  v.  Peytoit,  102  U.  S.  365,  citing  the  principal  case 
upon  the  admissibility  of  the  declarations  of  a  public  surveyor  as  the  leading 
case  in  Texas  upon  this  subject. 

Jurisdiction  in  Cases  of  Confused  Boundaries  will  be  Entertained 
BY  Equity  only  where  there  is  some  equity  8Ui)erinduced  by  the  acts- of  the 
parties,  such  as  fraud,  negligence,  omission,  or  misconduct:  Doggett  v.  flari, 
58  Am.  Dec.  464;  Hotigh  v.  Martin,  34  Id.  403;  see  Newman  v.  Fotiter,  Id. 
98,  note  105. 

Formal  Defects  are  not  Reached  by  General  Demurrer:  Cunningham 
v.  Smithy  60  Am.  Dec.  333,  note  335;  Coffin  v.  Knott,  52  Id.  537. 

Objections  to  Evidences  should  State  Grounds  thereof:  McCartney 
V.  Shfpard,  64  Am.  Dec.  250,  and  cases  cited  in  the  note  254. 

The  principal  case  is  cited  also  as  one  of  the  cases  in  Texas  settling  the 
law  of  boundaries:  Stroud  v.  Springfield,  28  Tex.  674.  In  Spence  v.  Mc- 
Oowan,  53  Id.  37,  it  was  said,  citing  the  principal  case,  that  though  the  loca- 
tion of  a  disputed  line  between  adjacent  surveys  may  be  determined  in  an 
action  of  trespass  to  try  title,  yet  when  the  sole  object  of  the  suit  is  to  de- 
termine the  location  of  the  line,  and  there  is  no  question  as  to  the  title  to 
either  survey,  the  parties,  under  the  former  statute,  would  be  entitled  to  but 
one  adjudication  on  the  question:  Id. 
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Smith  v.  Stbahait. 

[16  Tkxas,  3U.] 

Tbust  of  Legal  Estate  Results  to  One  Who  Advances  Pubohasb 
Money,  whether  title  be  taken  in  the  names  of  the  purchaser  and  others 
jointly,  or  In  the  names  of  others  without  that  of  the  purchaser,  whether 
in  one  name  or  several,  whether  jointly  or  successively. 

PURCILASE  OF  LaND  BY  PARENT  IN    NaME  OF  ChILD  IS    PbIMA  FaCIS  Ai>- 

VANCEMENT,  SO  as  to  robut  presumption  of  a  trust  resulting  for  the 
|>arent. 

PUBCHASE  OF  LaND  BY  HuSBAND  IN    NaMB  OF  WiFB  IS    PRESUMED  TO  BE 

Made  for  her  Benefit;  and  the  presumption  of  a  resulting  trust  in 
the  one  advancing  the  purchase  money  is  not  raised  in  such  a  caae. 

Presumption  of  Resulting  Trust  in  One  Advancing  Purchase  Monet 
of  Land,  when  the  deed  is  taken  in  the  name  of  a  stranger,  may  be  re- 
butted, likewise  as  it  ia  raised,  by  parol  evidence. 

Presumption  of  Advancement,  when  Deed  Taken  in  Name  of  Wife 
OR  Child,  may  be  rebutted  by  evidence  showing  that  the  purchase-was 
intended  for  the  benefit  of  the  husband  or  parent  who  advanced  the 
-    purchase  money. 

Presumption  in  Favor  of  Advancement  where  Deed  is  nf  Wife's 
Name,  though  the  purchase  money  is  advanced  by  the  husband,  is  not 
strengthened  in  Texas,  as  at  the  common  law,  by  the  rule  that  a  wife 
cannot  be  a  trustee  for  the  husband,  for  this  principle  has  little  or  no 
force  in  Texas. 

Realty  Hef^d  in  Wife's  Name  may  be  Shown  to  be  Intended  for 
Benefit  of  Husband  in  a  state  where  the  fundamental  principle  of  the 
marital  relation  is  that  whatever  may  be  the  unity  of  x>ersons  there  is 
no  unity  of  estates,  for  under  such  law  there  can  be  no  such  rul&as  that 
the  wife  cannot  be  trustee  for  the  husband  in  any  sense  which  would 
preclude  such  evidence. 

Presumption  that  Land  Purchased  by  Husband  in  Wife's  Name  is 
Intended  ah  Provision  for  Her  prevails  in  Texas,  as  well  as  elsewhere, 
where  the  rights  of  the  wife  are  not  so  much  favored. 

Presumption  that  Land  Purchased  by  Husband  in  Wife's  Name  is 
Intended  to  be  hers  is  more  easily  rebutted  in  a  state  where  the  rights 
of  the  wife  are  favored  than  under  laws  which  give  her  no  interest  in  the 
community  property,  and  a  very  restricted  right  to  separate  estate. 

Intention  of  Husband  in  Taking  Conveyance  of  Community  Property 
IN  Name  of  Wife  has  no  effect  upon  cither  his  own  or  his  wife's  rights; 
for  whether  taken  in  his  own  or  his  wife's  name,  or  jointly,  the  commu- 
nity character  of  the  property  is  not  changed. 

Intention  of  Parties  at  Time  of  Execution  of  Deed  of  Land  in  Wife's 
Name,  where  purchase  money  is  ad\'^nced  out  of  husband's  separate 
property,  determines  whether  the  purchase  is  for  the  benefit  of  the  hus- 
band or  wife,  and  this  intention  may  be  gathered  from  antecedent  or 
concomitant  acts  and  declarations  of  the  husband. 

Subsequent  Acts  and  Declarations  of  Hcsband  are  as  Ineffectuai. 
against  Wife  as  they  are  in  case  of  a  parent  against  a  child  to  rebut  the 
pzeanmption  that  a  purchase  of  land  by  a  husband  or  father  in  the  name 
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of  a  wife  or  child  waa  intended  for  the  benefit  of  the  wife  or  child;  but 
the  fact  of  a  husband  or  parent,  even  when  children  are  minors,  going 
immediately  into  possession  after  such  purchase,  and  always  claiming 
and  holding  such  lands  as  his  own,  would,  however,  be- some,  though  by 
no  means  conclusive,  evidence  of  his  original  intention  to  make  the  pur- 
chase in  trust  for  himself,  and  not  an  advancement. 

Suit  for  partition  of  land  among  the  heirs  of  the  deceased 
-wife  of  the  defendant,  one  of  whom,  a  daughter,  had  been  mar- 
ried bj  the  plaintiff  Smith,  and  had  since  died,  leaving  a  child, 
since  deceased.  The  other  heirs  were  three  other  children  of 
the  defendant  and  his  deceased  wife.  They  had  been  made  de- 
fendants, and  now  joined  in  the  plaintiff's  prayer  for  partition. 
Strahan,  the  defendant,  alleged  that  although  the  deed  for  the 
land  had  been  taken  in  his  wife's  name,  it  had  been  paid  for  out 
of  his  separate  property,  pleaded  the  statute  of  limitations, 
alleged  a  settlement  of  the  plaintiff's  claim  by  an  instrument 
transferring  to  himself  the  whole  interest  of  the  plaintiff  and 
his  wife  in  the  land  in  controversy  for  one  hundred  and  fifty 
dollars,  and  set  out  improvement  to  the  value  of  about  seven  thou- 
sand dollars.  The  jury  found  a  special  verdict  upon  the  issues 
submitted,  finding,  inter  alia,  that  the  land  was  paid  for  out  of 
the  defendant's  separate  property,  and  that  the  deed  to  his  wife 
by  the  former  owners  of  the  land  did  not  constitute  a  gift  or 
dedication  to  her  from  the  defendant;  also  that  the  possession 
of  the  defendant  commenced  in  1844  and  continued  until  the 
present  time,  1853,  and  was  adverse  to  all  others.  Upon  this 
verdict  judgment  was  rendered  for  the  defendant  and  title  was 
confirmed  in  him.  Motion  for  a  new  trial  was  overruled  and 
error  was  assigned.  The  evidence  was  doubtful,  upon  the  in- 
tention of  the  defendant  in  taking  the  deed  in  the  name  of  his 
wife,  as  to  the  execution  and  intended  effect  of  the  instrument 
from  the  plaintiff  and  wife  to  the  defendant,  and  as  to  the  ad« 
verse  possession  of  the  defendant.  The  plaintiff  requested  the* 
instruction  that  the  deed  to  the  defendant's  wife,  though  the 
purchase  money  was  the  defendant's  separate  property,  raised 
the  presumption  that  the  land  was  given  by  the  defendant  to 
his  wife.    The  instruction  was  refused,  and  the  plaintiff  excepted. 

J.  H.  Robaon)  for  the  plaintiffs  in  en*or. 
O,  W.  Smith,  for  the  defendant  in  error. 

By  Court,  Hemphill,  C.  J.  It  is  a  general  rule  that  the  trust 
of  a  legal  estate,  whether  taken  in  the  names  of  the  purchaser 
and  others  jointly,  or  in  the  names  of  others  without  that  of  the 
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purchaser,  whether  in  one  nsme  or  serecai,  wh^2i«r  jointly  or 
successively,  results  to  the  one  who  advances  the  purchase 
money;  and  this  is  in  strict  analogy  to  the  rule  of  the  common 
law,  that  where  a  feoffment  was  made  without  consideration  the 
use  resulted  to  the  feoffor:  2  Story's  Eq.  Jur.,  sec.  1201;  Dyer 
V.  Dyer,  2  Cox,  92;  1  Lead.  Cas.  Eq.  188. 

But  there  are  exceptions  to  this  rule  as  well  established  as  the 
rule  itself.  For  example:  a  purchase  by  a  parent  in  the  name  of 
a  child  is  deemed,  prima  facie,  an  advancement  for  the  child,  so 
as  to  rebut  the  presumption  of  a  trust  resulting  for  the  parent:  2 
Story's  Eq.  Jur. ,  sec.  1202,  and  the  authorities  above  cited.  The 
moral  obligation  of  the  parent  to  provide  for  his  children  is  said 
to  be  the  foundation  of  this  exception;  and  it  is  but  a  reasonable 
presumption  that  a  purchase  by  a  parent  in  the  name  of  a  child 
is  for  the  benefit  of  the  latter  in  discharge  of  this  obligation, 
and  also  as  a  token  of  his  natural  love  and  affection.  And  a 
like  presumption  exists  also  in  the  case  of  a  purchase  by  a  hus- 
band in  the  name  of  the  wife;  and  it  is  said  that  the  presumption 
is  stronger  in  case  of  a  wife  than  of  a  child,  for  at  law  she  can- 
not be  the  trustee  of  her  husband:  2  Story's  Eq.  Jur.,  sec.  1204; 
Kingdon  v.  Bridges,  2  Vem.  67;  Chrvsfs  HoftpiiaX  v.  Bwdgin,  Id. 
G83;  Rider  v.  Kidder,  10  Ves.  360;  Hill  on  Trustees,  135;  Dart 
on  Vendors,  437;  Guthrie  v.  Gardner,  19  Wend.  414;  WhiUen 
V.  Whitten,  3  Cush.  194-197;  Jencks  v.  Alexander,  11  Paige,  619; 
Dummer  v.  Pitcher,  2  Myl.  &  K.  262. 

The  presumption  of  trust,  when  the  purchase  is  taken  in  the 
name  of  a  stranger,  as  it  is  raised  so  it  may  be  rebutted,  by 
parol  evidence;  and  the  presumption  of  an  advancement,  when 
taken  in  the  name  of  a  wife  or  child,  may  also  be  rebutted  by 
evidence  showing  that  the  purchase  was  intended  for  the  benefit 
of  the  husband  or  parent  who  advanced  the  purchase  money. 

It  was  said  in  the  case  of  Kingdon  v.  Bridges,  supra  (as  a  rea- 
son why  a  purchase  by  a  husband  in  the  name  of  a  wife  should 
be  for  her  benefit),  that  a  wife  could  not  be  a  trustee  for  the 
husband,  and  this  is  cited  by  later  authorities  as  a  circum- 
stance which  increases  the  force  of  the  presumption  in  favor  of 
the  wife  over  that  of  a  child.  But  this  principle  has  little  or 
no  force  under  our  system  of  laws  and  of  marital  rights.  The 
right  of  the  wife  under  our  laws  to  hold  property  is  coequal 
with  that  of  the  husband,  and  upon  evidence  it  may  be  shown 
that  property  in  the  name  of  one  is  really  held  for  the  benefit  of 
the  other.  It  is  very  true  that  the  wife  is  under  the  burden,  or 
as  the  law  intends,  under  the  protection,  of  some  legal  disabili- 
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ties  eyen  with  reference  to  her  separate  property;  but  these  have 
reference  to  the  mode  of  alienation,  and  not  to  any  claim  of  the 
husband  over  such  property ^wrc  luroris,  for  he  has  none  except 
that  of  management  and  its  incidents.  At  all  events,  where  the 
fundamental  principle  of  the  marital  relation  is,  that  whatever 
may  be  the  unity  of  persons,  there  is  no  unity  of  estates,  there 
can  be  no  such  rule  as  that  the  wife  cannot  be  a  trustee  for  the 
husband  in  any  sense  which  would  preclude  evidence  showing 
that  although  property  is  in  her  name  it  was  intended  for  the 
benefit  of  the  husband. 

The  rational  foundation  for  the  presumption  in  favor  of  the 
wife  is,  that  the  purchase  is  intended  as  a  provision  for  her;  and 
this  presumption  will  hold  as  well  under  our  system  as  in  others 
where  the  rights  of  the  wife  are  not  so  much  favored.  It  may, 
and  would  under  the  operation  of  our  laws,  be  generally  more 
easily  rebutted  than  it  would  be  where  the  wife  has  no  interest 
in  community  property  and  a  very  restricted  right  to  separate 
estate.  The  necessity  for  a  provision  would  not  so  often  exist 
in  this  state,  as  in  others,  where  by  operation  of  law  the  great 
proportion  of  the  wife's  property  is  absorbed  by  the  husband. 
But  the  necessity  might  and  would  often  exist  in  fact.  The 
property  of  the  wife  might  not  be  large,  or  in  proportion  to  her 
condition  and  situation  in  life;  and  in  fact,  though  eminent 
advantages  are  afforded  the  wife  by  our  laws,  yet  her  condition 
is  not  so  much  changed  as  to  repel  the  presumption  of  benefit 
from  a  purchase  made  by  a  husband  in  her  name  out  of  his  own 
separate  funds.  The  legal  effect  and  operation  of  the  deed  is  to 
vest  the  property  in  the  wife.  This  effect  would  be  rebutted  in 
case  a  stranger  were  the  nominee  in  the  purchase.  But  the  wife 
is  not  as  a  stranger  to  the  husband.  She  has  distinct  rights  and 
a  separate  estate,  but  he  is  bound  for  her  support  and  main- 
tenance, not  only  by  law,  but  from  the  impulses  of  affection ;  and 
a  conveyance  to  her,  when  the  purchase  money  is  advanced  by 
himself,  is  not  to  be  presumed  prima  facie  an  arrangement  for 
his  convenience,  but  as  importing  to  the  wife  a  substantial  ben- 
efit, and  vesting  in  her  the  whole  interest,  as  well  legrl  as  ben- 
eficial. 

This  is  but  a  presumption,  and  may  be  rebutted  by  evidence; 
but  the  wife  and  her  privies  are  entitled  to  the  benefit  of  this 
presumption;  and  the  court  erred  in  refusing  to  instruct  the  jury 
that  such  was  the  inference  of  the  law. 

There  is  a  material  distinction  between  the  inferences  to  be 
drawn  as  to  the  effect  of  the  act  of  the  husband  in  his  purchase 
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of  property  in  the  name  of  the  wife  with  community  funds,  and 
in  his  purchase  in  her  name  with  his  own  property.  The  law 
regulating  ganancial  property  prescribes  the  eflfect  of  purchase 
in  the  name  of  the  wife,  and  makes  it  precisely  the  same  as  if 
purchased  in  the  name  of  the  husband.  The  definition  of  com- 
munity property  includes  all  effects  which  husband  and  wife, 
during  marriage,  acquire  by  a  common  title,  either  lucrative  or 
onerous,  or  which  they,  or  either  of  them,  acquire  by  purchase, 
or  through  their  labor  or  industry.  The  intention  of  the  husband, 
in  taking  the  conveyance  of  community  property  in  the  name  of 
his  wife,  has  no  efiect  upon  either  his  own  or  the  rights  of  the 
wife.  The  law  prescribes  the  operation  of  such  deed,  irrespective 
of  the  motives  in  taking  it,  in  either  the  name  of  the  husband 
or  of  the  wife,  or  of  both  jointly;  for  whether  taken  in  the  one 
form  or  the  other,  the  community  character  of  the  property  is 
not  changed.  But  there  is  no  such  rule  in  reference  to  their 
separate  estates,  and  it  could  not  be  applied  to  them  without 
producing  much  embarrassment  and  confusion.  The  law  having 
attached  no  uniform  operation  to  a  purchase  by  a  husband  out 
of  his  separate  funds  in  the  name  of  the  wife,  the  question  of  in- 
tention of  the  husband  in  so  taking  the  deed  becomes  of  par- 
amount importance,  for  upon  that  depends  its  operation.  The 
inference  of  law  is  that  by  such  act  he  intended  an  advancement 
or  provision  for  the  wife.  And  we  will  now  consider  whether, 
in  this  case,  there  was  any  sufficient  evidence  to  rebut  this  pre- 
sumption, and  raise  the  influence  of  resulting  trust  to  the  husband. 

Questions  of  this  character  have  arisen  more  frequently  in  cases 
where  the  purchase  is  in  the  name  of  a  child  by  a  father  than 
in  the  wife's  name  by  a  husband,  and  many  circumstances  have 
been  taken  into  consideration,  as  rebutting  the  presumption  of 
an  advancement  for  a  child,  which  have  given  rise  to  many  nice 
distinctions,  not  easy  to  be  understood,  most  of  which  are,  how- 
ever, now  disregarded;  thus,  at  one  time  it  was  thought  that  the 
infancy  of  a  child,  in  whose  name  a  purchase  was  made,  was  a 
circumstance  against  it  being  considered  an  advancement, 
though  it  is  now  regarded  as  a  strong  circumstance  to  the  con- 
trary: 1  Lead.  Cas.  Eq.  196;  Dyer  v.  Dyer,  2  Cox,  92;  Lamplugh 
V.  Lamplugh,  1  P.  Wms.  111. 

From  this  it  appears  that  there  has  been  fluctuation  as  to  the 
circumstances  in  support  or  rebuttal  of  presumptions  of  the  in- 
tention of  parties,  when  this  intention  depends  on  matters  in 
parol,  and  is  not  fixed  conclusively  by  the  deed.  The  facts  in 
this  case  adduced  to  rebut  the  influence  of  advancement  are 
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not  only  meager,  but  appear  to  be  inconclusive,  though  if  the 
jury  had  been  properly  instructed  much  weight  should  have 
been  allowed  the  verdict  even  upon  this  evidence.  The  inten- 
tion of  the  parties  at  the  time  of  the  execution  of  the  deed  is  to 
determine  its  complexion  and  character;  and  antecedent  or  con- 
comitant acts  and  declarations  of  the  husband  are  to  be  re- 
garded as  parts  of  the  transaction,  and  as  evidence  of  his  in- 
tention whether  the  purchase  should  be  for  the  benefit  of  the 
wife  or  of  his  own :  Orey  v.  Orey,  2  Swanst.  594;  Sidmouth  v.  Sid- 
moiUh,  2  Beav.  447;  Partridge  v.  Havens,  10  Paige,  018-626; 
Marless  v.  Franklin,  1  Swanst.  17-19.  But  in  case  of  purchase 
iu  the  name  of  a  child,  it  is  said  that  subsequent  acts  or  decla- 
rations of  the  father  will  not  be  admissible  to  rebut  the  presump- 
tion of  advancement.  Thus  a  subsequent  devise  of  the  prop- 
erty by  the  father,  Mamma  v.  Mamma,  2  Vem.  19;  Crahb  v. 
Crabb,  1  Myl.  &  K.  511,  or  a  mortgage,  will  be  ineffectual: 
Sidmouth  v.  Sidmouth,  2  Beav.  454;  Finch  v.  Fiyich,  15  Ves. 
51.  And  the  case  of  a  child,  especially  of  a  minor,  by  the 
entering  into  possession  and  taking  the  rents  and  profits  of  the 
purchased  property,  the  presumption  of  advancement  will  not 
be  rebutted,  as  the  acts  of  the  father  may  be  referable  to  his 
duty  as  guardian  of  his  children:  Loyd  v.  Bead,  1  P.  Wms.  608; 
Dyer  v.  Dyer,  2  Cox,  92. 

All  such  acts  and  declarations  by  a  husband  are  as  ineffectual 
against  the  wife  as  they  are  against  a  child.  The  law  vests  the 
management  of  the  wife's  lands  and  slaves  in  the  husband,  and 
his  possession  or  cultivation  and  improvement  of  her  lands  can- 
not avail,  or  at  least  is  by  no  means  conclusive,  against  her 
rights.  The  fact  of  a  husband  or  parent,  even  when  children 
are  minors,  going  immediately  into  possession  after  such  pur- 
chase, and  always  claiming  and  holding  the  lauds  as  his  own, 
would,  however,  it  seems  to  me,  be  some,  though  by  no  means 
conclusive,  evidence  of  his  original  intention  that  the  purchase 
was  in  trust  for  himself,  and  not  an  advancement:  Dyt  r  v.  Dyer, 
2  Cox,  92.  It  is  only  as  indicative  of  original  intention  that 
such  possession,  unless  long  continued,  could  be  made  available; 
for  coverture  and  minority  would  protect  the  wife  and  infants 
against  the  claim  of  adverse  possession.  There  is  no  proof  of 
any  declarations  or  acts  on  the  part  of  the  wife;  and  the  dec- 
larations of  the  husband,  claiming  the  property  as  his  own,  are 
not  proved  by  the  witness  Kelch  to  be  contemporaneous  with  the 
execution  of  the  deed.  The  deed  was  attested  by  two  witnesses, 
one  of  them  of  the  same  name  with  the  witness  on  the  trial. 
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Its  execation  was  acknowledged,  and  it  has  been  xecoided,- 
tliougb  the  date  is  not  shown. 

It  appears^  also,  that  one  of  the  minor  daughters,  after  mar- 
riage, claimed  a  share  in  the  land;  and  upon  the  whole,  there 
was  but  slight  ground  for  the  verdict  of  the  jury;  and  which, 
had  they  been  properly  instructed  as  to  the  force  of  the  pre- 
sumption for  the  wife,  would  most  probably  have  been  deemed 
by  them  as  insufficient. 

In  the  course  of  the  trial  the  following  instrument  was  offered 
in  evidence  by  the  defendant,  as  one  executed  by  the  plaintiff 
for  himself  and  wife,  viz. : 

'*  Enow  all  men  b/  these  presents,  that  I  this  day  bargain 
and  sell  to  William  H.  Strahan  my  interest  in  the  tract  of  land 
that  he  is  now  living  on  in  Keel's  Bend,  for  one  hundred  and 
fiity  dollars,  having  giving  his  note  for  the  same,  this  twentieth 
March,  1849. 

*'  Witness  my  hand  and  seal. 

(Signed)  "  Watkins  L.  Smith,     [l.  s.] 

"Sarah  F.  Smtth.     [l.  s.]" 

But  although  much  evidence  was  offered  as  to  the  execution 
of  this  instrument,  and  the  jury  found  that  it  was  signed  by 
Smith,  the  plaintiff,  for  himself  and  wife,  yet  no  question  has 
been  made  upon  it  in  argument  before  this  court,  although  the 
finding  of  the  jury  as  to  its  execution  has  been  assigned  as  con- 
trary to  evidence. 

Without  argument,  we  forbear  the  discussion  of  the  important 
question  how  far  even  the  wife  might  be  concluded  in  equity 
by  an  arrangement  for  the  settlement  of  family  disputes,  or  for 
the  partition  of  an  estate  upon  a  reasonable  consideration,  even 
where  the  mode  of  assurance  is  not  sufficient  in  law  to  convey 
the  interest  of  the  wife.  In  Hartwell  v.  Jackson,  7  Tex.  576,  it 
will  be  seen  that  after  the  institution  of  suit  agreements  by  way 
of  compromise,  signed  by  the  husbands  alone,  will  bind  the 
wives,  though  neither  signed  nor  acknowledged  by  the  wives. 
But  no  question  seems  to  have  been  made  on  this  point  below, 
and  the  instrument  is  stated  in  the  argument  of  appellee  to 
have  been  relied  on  by  way  of  estoppel  as  against  the  husband 
alone.  This  presents  a  very  important  question,  but  upon 
which,  as  there  has  been  no  argument,  it  will  not  be^necessary 
to  express  a  decisive  opinion. 

The  judgment  is  ordered  to  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 
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RsstTLTiHO  Trust,  whsrb  PintcHASE  Price  or  Land  is  Paid  bt  Onk 
AND  Title  is  Taken  in  Another's  Name:  See  Irwin  v.  Ivers,  63  Am.  Dec. 
420,  and  cases  cited  in  the  note  424. 

Advancement  to  Wife  will  be  Presumed,  where  Hcsband  Pays  for 
Land  and  directs  conveyance  to  be  made  to  her,  in  the  absence  of  his  mani- 
festaUon  of  a  contrary  intention:  Spring  v.  Hight,  39  Am.  Dec.  587;  see  Wa/ren 
V.  Browtit  57  Id.  191,  and  note  194  et  seq.,  discussing  the  effect  of  a  pur- 
chase by  and  deed  to  a  married  woman.  When  a  deed  for  land  purchased 
with  the  separate  property  of  the  husband  is  taken  in  the  wife's  name,  the 
presumption  arises  that  it  was  a  gift  from  him  to  her  so  as  to  make  it  her 
separate  property:  Baldridge  v.  Scott,  48  Tex.  189;  though  the  presumption 
may  be  rebutted:  Wormley  v.  WormUy,  98  111.  553;  Peck  v.  Vandenberfj,  30 
Cal.  39.  It  is  a  question  of  intention  on  the  part  of  the  husband  in  so  taking 
the  deed:  Id.  41.  A  deed  to  the  wife  from  a  third  person  may  be  shown  to 
bo  in  reality  a  gift  from  the  husband:  Id.  54.  The  above  cases  cite  the  prin- 
cipal case. 

Land  Purchased  with  Community  Property  and  Deed  Taken  in 
Wife's  Name. — When  a  deed  for  land  purchased  with  the  separate  property 
of  the  husband  is  taken  in  the  wife's  name,  it  is  presumably  an  advancement 
to  the  wife.  But  if  the  purchase  is  made  with  community  property,  it  pre- 
sumably remains  community  property,  though  this  presumption  may  be  rebut- 
ted by  showing  that  the  husband  intended  the  land  as  a  gift  to  the  wife;  and 
the  expressions  of  opinion  in  the  principal  case  to  the  effect  that  the  motives 
of  the  husband  in  purchasing  land  with  community  property  cannot  change 
the  land  purchased  from  community  property  are,  as  far  as  they  are  in  con- 
flict with  this  decision,  overruled:  Hxggins  v.  Johi9ony  20  Tex.  393,  397. 
Although,  as  between  parties  to  the  deed  in  the  wife's  name,  the  consider- 
ation of  which  is  community  property,  and  their  privies  or  vendees  without 
value  or  with  notice,  the  legal  import  of  the  deed  may  be  changed,  and  the 
land  may  be  shown  to  be  the  separate  property  of  the  wife;  yet  parol  evi- 
dence cannot  be  introduced  to  this  effect  so  as  to  ingraft  upon  the  property, 
after  it  has  passed  to  innocent  purchasers  from  the  husband,  a  trust  to  their 
detriment:  Cooke  v.  Bremond,  27  Tex.  460.  Land  purchased  with  community 
property,  and  the  deed  taken  in  name  of  the  wife,  may  be  shown  by  parol  to 
be  intended  as  the  separate  property  of  the  wife:  Peck  v.  Brummagim,  31 
Cal.  447.    The  foregoing  cases  cite  the  principal  case. 

Gifts  and  Conveyances  by  Husband  to  Wife  will  be  supported  in 
equity  against  himself  and  his  representatives:  Gamer  v.  Oarner^  57  Am. 
Dec.  583,  note  585;  Shepard  v.  Shepard,  11  Id.  396.  A  husband  cannot  grant 
anything  to  his  wife:  People  v.  Mercien,  38  Id.  644.  A  freehold  estate  cannot 
be  granted  by  a  husband  to  his  wife  to  vest  in  her  after  his  death:  Beiiedict 
v.  Montgomery^  42  Id.  230;  see  also  FUk  v.  Cuahman^  52  Id.  761,  and  note. 
A  deed  from  a  husband  directly  to  his  wife  is  void  at  law:  Shepard  v.  Shepard, 
1 1  Id.  396.  But  the  conveyance  may  be  made  effectual  by  the  intervention 
of  a  trustee:  Spring  v.  Hight,  39  Id.  587.  The  principal  case  is  cited  to  the 
point  that  under  enabling  statutes  similar  to  those  under  which  the  principal 
case  was  decided  a  husband  may  make  a  gift  or  grant  of  property  to  his  wife 
by  conveyance  to  her  directly,  without  the  intervention  of  trustees:  Story  v. 
Marshall,  24  Tex.  307;  Peck  v.  Vandenherg,  30  Cal.  46.  The  husband,  when 
free  from  debts,  may  make  a  ^ift  to  the  wife  out  of  the  community  property: 
Pejck  V.  Brummagim,  31  Id.  447.  The  prima  facie  presumption  arising  from 
a  deed  of  the  husband  to  his  wife  of  community  property  is  that  it  was  in- 
tended to  change  its  character  from  community  property  to  separate  property 
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of  the  wife;  and  a  sabflequent  sale  of  the  property  by  the  hosband  does  not 
rebut  this  presumption;  and  the  deed  is  effectual  against  such  subsequent 
purchaser:  Story  v.  Marshall,  24  Tex.  308. 

Pdechase  by  Pabbnt  in  Child's  Name  is  Presumed  to  be  Advance- 
ment: Liisloffv.  Hart,  57  Am.  Dec.  203;  Phillips  v.  Gregg,  36  Id.  158,  note 
166;  Dudley  v.  Sosworth,  51  Id.  690.  But  otherwise  in  case  of  brothers: 
Smitheal  v.  Gray,  34  Id.  664. 

Character  of  Transaction  at  its  Inception  Determines  whether 
Advancement  or  resulting  trust  is  created  by  purchase  by  one  person  whea 
the  deed  is  taken  in  another's  name:  Dudley  v.  Bosworth,  61  Am.  Dec.  690. 

Resulting  Trust,  as  It  may  br  Established,  may  also  be  Contra- 
dicted BY  Parol:  Strimjpfler  v.  Roberta,  57  Am.  Dec.  606;  Baker  v.  Fining, 
60  Id.  617;  Dudley  v.  Bosworth,  61  Id.  690. 


Hyde  v.  State. 

[16  Texas,  445.] 

Rules  Governing  Applications  for  Continuance  of  Causes  are,  in  gen- 
eral, the  same,  both  in  civil  and  criminal  cases,  though  in  the  latter  the 
matter  is  to  be  scanned  more  closely. 

Continuance  of  Cause  is  Matter  of  Right  when  Affidavit  therefor 
Conforms  to  Statute,  and  want  of  proper  diligence  cannot  be  imputed, 
aud  there  is  no  cause  to  suspect  that  the  application  is  for  delay. 

Counter- affidavits  to  Show  Want  of  Diligence  and  Improbability 
OF  Any  Reasonable  Expectation  that  the  proposed  testimony  can  be 
obtained  at  all,  or  at  the  time  to  which  it  is  proposed  to  postpone  the 
trial,  may  be  received  on  application  for  a  continuance  of  a  cause  for  the 
purpose  of  the  production  of  evidence. 

In  Administration  of  Criminal  Law  in  Texas,  Common  Law,  where  not 
modified  by  the  constitution  or  statutes,  furnishes  the  rule  of  decision,  as 
well  in  matters  of  practice  as  principle;  though  a  departure  from  the 
common-law  system  of  pleading  has  caused  a  corresponding  departure 
from  the  common-law  practice  in  civil  cases. 

To  Entitle  Party  to  Postponement  of  Trial  on  Ground  of  Absence 
OF  Witnesses,  three  things  are  necessary:  1.  To  satisfy  the  court  that 
the  persons  are  material  witnesses;  2.  To  show  that  the  party  applying 
has  been  guilty  of  no  laches  nor  neglect;  3.  To  satisfy  the  court  that 
there  is  reasonable  expectation  of  his  being  able  to  procure  their  attend- 
ance at  the  future  time  to  which  he  prays  the  trial  to  be  put  off. 

Affidavit  on  Second  Application  for  Continuance  on  Ground  of  Ab- 
sence OF  Witnesses,  after  one  continuance  granted  for  the  same  cause, 
should  be  more  explicit,  and  show  what  are  the  facts  of  the  case,  and 
what  means  of  information  applicant's  witnesses  possess;  and  if  the  sec- 
ond affidavit  is  less  full,  this  may  furnish  ground  to  suspect  that  the  ob- 
ject was  delay. 

Fact  that  Witnesses  are  beyond  Limits  of  State  is  not  good  ground  for 
continuance,  when  the  defendant  has  had  time  to  prepare  his  defense. 

Motion  for  Continuance  on  Ground  op  Absence  of  Witnesses  should 
not  be  refused  because  adverse  party  admits  that  the  witnesses,  if  preaenth 
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would  testify  as  stated  in  defendant's  affidavit;  but  notwithstanding  this 
admission,  the  refusal  of  the  motion  will  not  be  error  if  based  upon  a  well- 
founded  doubt  of  the  verity  of  the  affidavit  itself,  and  a  belief  that  the 
application  was  for  delay. 

EviDEKCB  Produced  at  Trial  will  be  Considered  in  Reviewing  Re- 
FUfUL  TO  Grant  Continuance,  when,  upon  appeal,  a  motion  for  a  new 
trial  brings  before  the  court  a  statement  of  the  evidence;  and  if  from  such 
evidence  there  appears  a  cause  to  apprehend  that  a  continuance  was  im- 
properly refused,  a  new  trial  must  be  granted;  but  if  it  appears  that  the 
application  for  a  continuance  could  not  have  been  well  founded  in  fact, 
it  affords  an  additional  reason  for  refusing  a  new  trial  or  a  reversal  of  the 
judgment  on  that  ground. 

It  is  Good  Challenge  to  Juror,  for  Cause,  on  Part  of  State,  that  he 
has  conscientious  scruples  against  finding  a  verdict  of  guilty  where  the 
punishment  is  death 

Indictment  for  murder.  The  principal  question  involved  is 
the  refusal  of  an  application  for  a  continuance.  The  defendant 
moved  for  a  second  continuance,  on  the  ground  of  the  absence 
of  certain  witnesses,  Milly  Hyde,  Newton  Hyde,  and  Jasper 
Hyde,  and  E.  A.  Fogle.  Ho  alleged  in  his  affidavit  due  dili- 
gence in  causing  subpoenas  to  issue  against  them;  that  Milly 
Hyde  had  been  served,  but  no  return  of  service  had  been  made 
of  the  subpoenas  against  Newton  and  Jasper  Hyde.  He  referred 
to  the  papers  in  the  case,  and  to  his  former  affidavit,  and  made 
the  same  a  part  of  this  affidavit.  He  asked  for  attachments  to 
enforce  the  attendance  of  Milly  Hyde  and  the  other  witnesses. 
He  alleged  that  the  subpoenas  were  issued  to  the  sheriff  of 
Travis  county,  where  Milly  resides,  and  where  Jasper  and  New- 
ton resided,  as  defendant  had  no  doubt.  No  subpoena  had 
issued  against  E.  A.  Fogle,  but  she  was  on  her  way  to  attend 
the  trial.  He  stated  that  he  expected  to  prove  by  these  wit- 
nesses that  '*  he  did  not  kill  the  said  Butler,  but  that  it  was  his 
brother,  Benjamin  Hyde,  who  killed  him."  The  affidavit  for 
the  former  continuance,  which  was  granted,  was  for  the  ab- 
sence of  the  same  witnesses,  with  the  exception  of  E.  A.  Fogle, 
and  stated  that  subpoenas  had  issued  to  Bastrop  county  for 
Newton  and  Jasper  Hyde,  and  to  Austin  county  for  Milly  Hyde. 
This  affidavit  stated  somewhat  more  fully  what  the  defendant 
expected  to  prove  by  these  witnesses.  The  attorney  for  the 
state  proposed  a  counter-affidavit  by  Joseph  J.  Young;  and  also 
proposed  to  admit  that  Milly  Hyde,  the  only  witness  the  defend- 
ant had  subpoenaed,  would,  if  present,  testify  to  the  facts  alleged 
in  the  defendant's  affidavit.  Defendant's  objection  to  the  hear- 
ing or  receiving  of  this  counter-affidavit  was  overruled,  and  the 
affidavit  was  heard.    It  stated  that  the  affiant  had  made  diligent 
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search  in  Bastrop  and  Travis  comities  for  Jasper  and  Newton 
Hyde,  and  ascertained  by  inquiry  that  two  boys  bearing  those 
names  had  formerly  been  there.  Their  step-mother  said  that 
she  was  told  that  a  man  came  to  the  place  where  they  were 
living  and  removed  them  to  parts  unknown;  and  it  was  her 
opinion  and  that  of  the  neighbors  that  they  had  been  removed 
to  Arkansas.  These  boys  were  the  reputed  children  of  Ben- 
jamin Hyde,  the  defendant's  brother,  and  Milly  Hyde  was  their 
step-mother.  The  affiant  endeavored  to  procure  the  attendance 
of  Milly  Hyde,  but  she  refused,  alleging  that  all  she  knew  was 
against  the  defendant,  and  she  feared  if  she  testified  to  this, 
and  the  defendant  should  be  acquitted,  he  would  take  her  life. 
The  court,  after  considering  the  affidavits  of  the  defendant,  the 
counter-affidavits,  the  record  in  the  case,  and  all  the  circiim- 
stances  thereof,  and  also  the  admission  of  the  facts  to  be  proved 
by  Milly  Hyde,  overruled  the  motion  for  a  continuance,  on  the 
ground  that  it  was  not  satisfied  of  the  truth  of  the  defendant's 
averments,  that  due  diligence  did  not  appear  to  have  been  used 
to  procure  the  attendance  of  the  witnesses,  and  there  seemed  to 
be  no  reasonable  ground  to  expect  their  attendance  at  another 
term.  To  this  ruling  defendant  excepted.  Exception  was  also 
taken  to  the  allowance  of  a  challenge  for  cause  to  five  of  the 
jurors  on  the  grouod  that  they  answered  on  the  voir  dire  that 
they  had  conscientious  scruples  against  finding  a  verdict  of 
guilty  where  the  punishment  was  death.  At  the  trial  the  testi- 
mony of  three  persons  present,  besides  other  evidence,  showed 
quite  clearly  the  guilt  of  the  defendant. 

J.  W.  Henderson  and  (7.  B,  Sabin,  for  the  appellant. 

Thomas  J,  Jennings,  atlomey  general,  for  the  appellee* 

By  Court,  Wheeler  J.  The  rules  governing  applications  for 
the  continuance  of  causes  are,  in  general,  the  same  both  in  civil 
and  criminal  cases:  Rex  v.  D*Eon,  1  W.  Black.  515;  S.  C,  3 
Burr.  1514;  Slaie  v.  Lewis,  1  Bay,  1,  2;  People  v.  VermUyea,  7 
Cow.  369.  The  statutory  provisions  on  the  subject  do  not  seem 
to  be  materially  variant:  Hart's  Dig. ,  art.  815;  Laws  5th  Legis. ,  p. 
72,  sec.  85.  "  The  rule,"  said  Sutherland,  J. ,  in  People  v.  Vermil* 
yea,  supra,  *'  is  substantially  the  same  in  civil  and  criminal  cases; 
though  in  the  latter  the  authorities  all  agree  that  the  matter  is 
to  be  scanned  more  closely,  on  account  of  the  superior  tempta- 
tion to  delay  and  escape  the  sentence  of  the  law In  cases 

where  the  common  affidavit  applies,  the  court  has  no  discretion. 
The  postponement  is  a  matter  of  right,  resting  on  what  has  be- 
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come  a  principle  of  the  commoD  law.  But  where  there  has  been 
laches,  or  there  is  reason  to  suspect  that  the  object  is  delay,  the 
judge  at  the  circuit  may  then  take  into  consideration  all  the  cir- 
cumstances, and  grant  or  delay  the  application  at  his  pleasure. 
Where  the  subject  takes  this  turn,  the  application  ceases  to  be 
a  matter  of  right,  and  rests  in  discretion."  This  doctrine  seems 
to  be  borne  out  by  the  authorities:  2  Phill.  £y.,  Cowen  &  Hill's 
Notes,  858.  What  was  said  by  the  learned  judge  of  the  com- 
mon affidavit  applies  to  the  affidavit  prescribed  by  the  statute. 
Where  the  want  of  proper  diligence  cannot  be  imputed,  and 
there  is  no  cause  to  suspect  that  the  application  is  for  delay,  if 
the  affidavit  conforms  to  the  statute,  the  continuance  is  a  matter 
of  right;  and  its  refusal  will  be  error.  But  it  is  otherwise  where 
it  appears  that  the  affidavit  is  not  true  in  fact,  or  there  is  reason 
to  believe  that  the  object  of  the  application  is  delay:  See  late 
cases  at  Tyler,  and  at  this  term.  It  is  the  well-settled  rule  of 
practice  of  the  common  law  that  counter-affidavits  will  be 
received  to  destroy  the  force  of  the  common  affidavit.  In  the 
leading  case  of  Bex  v.  D'Eon,  8  Burr.  1513,  S.  C,  1  W.  Black. 
610,  the  issue  was  on  information  for  a  libel ,  and  in  reply  to  the 
common  affidavit  of  the  absence  of  witnesses  in  France,  the 
prosecutor  showed  by  counter-affidavits  that  the  libel  was  printed 
in  the  spring  of  1764,  several  months  before  which  the  witnesses 
named  had  departed  to  France,  where  they  resided.  The  court 
held  that  there  could  be  no  use  in  putting  off  the  trial;  that  on 
the  whole,  comparing  the  libel  and  affidavits,  the  witnesses  could 
not  be  material.  The  defendant  had  made  no  effort  to  procure 
their  attendance,  and  there  was  no  reasonable  expectation  that 
they  could  be  obtained  thereafter.  The  court  considered  either 
cause  sufficient  against  the  rule  to  postpooe  the  trial.  These 
causes,  neglect  and  improbability  of  obtaining  the  attendance 
of  the  witnesses,  have  been  recognized  as  the  subject  of  counter- 
affidavits  in  subsequent  cases.  But  affidavits  to  contradict  the 
general  oath  of  materiality  seem  not  to  have  been  often  received: 
2  Phill.  £v.,  Cowen  &  Hill's  Notes,  685,  and  cases  cited.  There 
is  no  doubt  that  since  D'Eon's  case,  it  has  been  the  settled  com- 
mon-law practice  to  receive  counter-affidavits  to  show  want  of 
diligence  and  improbability  of  any  reasonable  expectation  that 
the  proposed  testimony  can  be  obtained  at  all  or  at  the  time  to 
which  it  is  proposed  to  postpone  the  trial.  Such,  too,  is  the 
practice  in  some,  probably  most,  of  the  courts  of  this  country: 
Smith's  Cane,  3  Wheel.  Cr.  Cas.  172,  176;  People  v.  Brigham, 
1  City  Hall  Bee.  30;  Territory  v.  Nugent,  1  Mart.  (La.)  108; 
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Anonymous,  3  Day,  308.  In  crimmal  oises  especially  we  look 
to  the  common  law  for  the  rule  of  practice  in  the  absence  of 
statutes.  Our  departure  from  the  common-law  system  of  plead- 
ings, and  blending  of  cases  of  legal  and  equitable  cognizance,  has 
caused  a  corresponding  departure  from  the  common-law  prac- 
tice in  civil  cases.  Not  so  in  criminal.  In  the  administration 
of  the  criminal  law,  the  common  law,  where  not  modified  by  the 
constitution  or  statutes,  has  been  held  to  furnish  the  rule  of  de- 
cision as  well  in  matters  of  practice  as  principle.  There  we 
find  ample  authority  for  the  practice  of  receiving  counter-affida- 
vits in  cases  like  the  present.  There  was,  therefore,  no  error  in 
receiving  the  counter-affidavit.  The  weight  to  be  attached  to 
it,  or  its  credibility,  was  for  the  decision  of  the  judge  below. 
Unless  there  were  reason  to  believe  that  he  had  attached  an 
undue  weight  to  it,  his  having  entertained  it  t^nnot  be  deemed 
erroneous. 

The  question  then  is,  whether  upon  the  affidavits  the  defend- 
ant was  entitled  to  a  continuance.  We  cannot  say  that  he  was. 
In  the  case  of  Bex  v.  D*Eon,  before  cited,  the  principles  upon 
which  the  courts  are  to  act  in  postponing  the  trial  of  a  cause,  on 
account  of  the  absence  of  witnesses,  are  clearly  laid  down,  and 
have  since  been  received  as  the  settled  law  in  the  English  and 
American  courts.  To  entitle  the  party  to  a  postponement  of  the 
trial,  three  things  are  necessary :  *'  1.  To  satisfy  the  court  that  the 
persons  are  material  witnesses;  2.  To  show  that  the  party  apply- 
ing has  been  guilty  of  no  laches  nor  neglect;  3.  To  satisfy  the 
court  that  there  is  reasonable  expectation  of  his  being  able  to 
procure  their  attendance  at  the  future  time  to  which  he  prays  the 
trial  to  be  put  off : "  3  Burr.  1514, 1515.  This  was  a  second  appli- 
cation for  a  continuance  for  the  same  cause  as  the  first.  Instead 
of  being  more  explicit,  and  showing  what  were  the  facts  of  the 
case,  and  what  means  of  information  his  witnesses  possessed,  as 
might  have  been  expected  if  the  defendant  really  believed  the 
witnesses  were  material  to  his  defense,  and  that  their  testimony 
would  be  favorable  to  him,  and  as  has  been  generally  held  to  be 
necessary  after  the  trial  has  been  postponed,  at  the  instance  of 
the  defendant,  once  or  oftener:  Bex  v.  Jones,  8  East,  31,  34; 
Hooker  v.  Bogers,  6  Cow.  577;  the  affidavit  is  less  full  and  cir- 
cumstantial than  the  first,  stating  only  in  general  terms  "  that 
he  did  not  kill  the  said  Butler,  but  that  it  was  his  "brother  Ben- 
jamin Hyde  who  killed  him."  It  must  be  admitted  that  this  is 
not  a  very  satisfactory  statement  of  the  particular  facts  proposed 
to  be  proved  by  the  witnesses.     It  is  silent  as  to  their  means  of 
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information,  and  the  occasion  and  circumstances  of  the  homi- 
cide; and  certainly  does  not  contain  what  the  statute  seems  to 
contemplate,  or  what  has  generally  been  required  in  such  cases: 
Lord  V.  Cooke,  1  W.  Black.  436;  People  v.  Vermilyea,  7  Cow. 
385;  Owens  v.  Starr,  2  Litt.  230.  When  the  subject  of  the  proof 
and  the  relations  of  the  parties  are  considered,  it  cannot  be 
denied  that  there  was  reason  to  suspect  that  the  object  was  de- 
lay. Where  that  is  the  case,  all  the  authorities  hold  that  the 
application  ceases  to  be  a  matter  of  right,  but  the  judge  is  to 
take  into  consideration  all  the  circumstances,  and  grant  or  deny 
the  application  as  the  truth  and  justice  of  the  case  may  seem  to 
require:  Bex  v.  D'Eon,  3  Burr.  1514.  Many  cases  might  be 
cited  where  a  postponement  has  been  held  rightly  refused  on 
this  ground,  where  the  affidavit  was  quite  as  full,  and  more  full 
and  satisfactory  than  the  present:  Moore* s  Cam,  9  Leigh,  643, 
644;  Bledsoe  v.  Commmwealth,  6  Band.  673;  Bellew  v.  Slate,  5 
Humph.  567;  Knight  v.  Slate,  Id.  599;  Whart.  Crim.  L.,  tit. 
Motion  for  Continuance.  Where  there  is  cause  to  suspect  that 
the  object  is  delay,  it  is  then  proper  to  receive  counter-affidavits; 
and  looking  to  the  counter-affidavit  in  this  case,  we  think  the 
court  was  well  warranted  in  not  giving  credit  to  the  affidavit  of 
the  defendant. 

As  respects  the  witnesses  who  were  beyond  the  limits  of  the 
state,  the  observations  of  Brevard,  J.,  in  Slate  v.  Files,  3  Brev. 
304,  may  be  quoted  as  applicable  to  this  case.  *'  My  opinion," 
he  said, ''  is  that  this  motion  ought  to  be  rejected.  On  the  argu- 
ment, the  only  ground  insisted  on  was  the  refusal  of  the  court  of 
general  sessions  for  Newberry  district  to  postpone  the  trial,  on 
affidavits  which  stated  the  absence  of  material  witnesses  for  the 
prisoner,  who  were  beyond  the  limits  of  the  state.  If  trials  for 
capital  o£fenses  should  be  postponed  on  affidavits  of  this  sort, 
very  few  cases  would  ever  be  tried  at  all,  and  none  at  the  first 
court  after  the  arrest  of  the  offender  unless  he  should  be  will- 
ing. Affidavits  of  this  kind  ought  very  sparingly  to  be  admitted. 
For,  in  circuit  trials,  the  prisoners,  from  the  time  of  their  com- 
mitment, may  and  ought  to  be  preparing  for  their  defense.  The 
place  where  they  ought  to  be  tried  is,  in  most  cases,  well  known, 
and  they  have  likewise  a  reasonable  certainty  of  the  time  long 
before  the  circuit  commences.  If  the  prisoner  has  had  no  time 
or  opportunity  to  prepare  for  his  defense,  this  will  be  a  good 
ground  for  postponement.  It  must  be  admitted  that  no  crime 
is  so  great,  no  proceeding  so  instantaneous,  but  that  upon  suffi- 
cient grounds  the  trial  may  be  put  o£f;  but  three  things  are  neces- 
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saiy:  1.  That  the  witness  is  really  material,  and  appears  to  the 
court  so  to  be;  2.  That  the  party  who  appears  has  been  guilty 
of  no  neglect;  3.  That  the  witness  can  be  had  at  the  time  to 
which  the  trial  is  deferred :  Rex  v.  jyEon,  1 W.  Black.  515.  The 
witnesses  are  said  to  be  in  Tennessee.  No  compulsory  proceea 
can  issue  to  obtain  their  testimony.  The  presumption  is  that 
they  would  not  attend  at  another  court,  or  they  would  have  at- 
tended at  the  trial,  where  the  life  of  the  defendant  is  in  jeo* 
pardy . "  Similar  reasons  would  apply  to  prevent  a  postponement 
on  account  of  the  witness  said  to  reside  in  the  state,  but  who 
could  not  be  found.  The  only  witness  on  account  of  whose  ab- 
sence there  may  be  cause  to  doubt  whether  the  defendant  was 
entitled  to  a  continuance  was  Milly  Hyde,  who  had  been  served 
with  a  subpoena.  She,  it  seems,  was  the  widow  of  the  defend- 
ant's brother,  by  whom  he  expects  to  prove  that  her  deceased 
husband  was  the  guilty  party.  To  say  nothing  of  the  reason- 
ableness of  such  an  expectation,  considering  the  counter^-afSda- 
vit,  it  is  impossible  to  say  that  the  court  ought  to  have  been 
satisfied  either  that  the  witness  was  really  material  to  the  de- 
fendant, or  that  he  could  derive  any  benefit  from  her  testimony 
at  any  future  time  to  which  the  trial  might  be  postponed 

But  it  is  insisted  that  the  court  erred  in  receiving  the  admis- 
sions of  the  state's  attorney,  that  the  vritness  Milly  Hyde 
would  testify  as  stated  by  the  defendant.  If  the  application 
for  a  continuance  were  otherwise  sufficient,  and  it  satisfactorily 
appeared  that  the  defendant  was  entitled  to  a  postponement  of 
the  trial  to  obtain  her  testimony,  I  should  be  of  opinion  thai 
the  admission  as  to  what  she  would  testify  would  not  be  a  sufii- 
cient  ground  for  refusing  the  motion.  Upon  this  point,  as  to 
whether  any  and  what  admissions  will  be  received  as  an  answer 
to  the  motion,  there  have  been  various  and  conflicting  decisions: 
People  y,  Vermilyeay  7  Cow.  369;  Whart.  Crim.  L.  835;  Ooodman 
^r.  State,  1  Meigs,  195.  I  do  not  think  such  admissions  ought 
to  be  received  as  a  full  and  fair  substitute  for  the  oral  testimony 
of  the  witness.  Nor  does  it  appear  that  the  court  so  regarded 
the  admissions  in  this  case.  The  continuance  does  not  appear 
to  have  been  refused  on  that  ground.  On  the  contrary,  it  was 
placed  by  the  judge  on  a  quite  different  ground;  that  is,  that 
he  was  not ''  satisfied  that  the  facts  alleged  by  the  defendant 
were  true."  In  the  case  of  the  People  y.Vermilyea,  supra,  the 
majority  of  the  court,  holding  that  the  admissions  were  improp- 
erly received  as  an  answer  to  the  motion,  went  on  the  ground 
that  the  application  was  otherwise  sufficient,  and  was  so  nro^ 
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nounced  by  the  judge,  and  that  a  continuance  must  and  would 
have  been  granted  but  for  the  admissions:  Per  Woodward,  J. 
So  in  the  case  of  Goodman  v.  State,  supra.  The  court  in 
that  case  declared  themselves  of  opinion  that  "  the  affidavit  did 
contain  sufficient  grounds  for  the  continuance  of  the  cause." 
They  said,  moreover,  if  the  circuit  court  had  refused  to  continue 
the  cause  upon  the  ground  of  the  insufficiency  of  the  affidavit, 
they  would  have  hesitated  long  before  they  would  for  that  i-ea- 
Bon  have  reversed  the  judgment,  notwithstanding  their  opinion 
of  the  sufficiency  of  the  affidavit.  "  But,"  they  say,  **  the  record 
manifests  that  the  circuit  court  thought  as  we  do,  that  the  affi- 
davit was  sufficient,  and  refused  to  continue  the  cause,  because 
the  attorney  general  offered  to  admit,  not  that  the  facts  stated 
in  the  affidavit  were  true,  but  that  the  witnesses  there  men- 
tioned would,  if  present,  testify  as  stated  by  the  defendant." 
This  they  held  was  not  equivalent  to  the  testimony  of  the  wit- 
nesses, and  therefore  not  a  sufficient  answer  to  the  motion. 

The  case  here  was  very  different.  The  court  deemed  the 
application  insufficient;  and  on  that  ground,  we  think  rightly, 
refused  the  motion.  The  judge  mentions  more  grounds  than 
one  which  would  have  been  sufficient  to  warrant  the  refusal  of 
the  motion;  as  the  want  of  diligence,  or  any  reasonable  ground 
to  expect  the  attendance  of  the  witnesses  at  another  term  of 
the  court.  But  as  it  is  evident  the  main  ground  on  which 
the  court  acted  was  the  want  of  verity  in  the  affidavit  and  the 
belief  that  the  application  was  for  delay,  and  as  we  think  this 
ground  well  founded  and  sufficient,  it  is  unnecessaryto  examine 
the  question  of  diligence. 

It  is  evident  the  continuance  must  have  been  refused  for  the 
other  causes  stated  by  the  judge.  They  at  least  were  sufficient 
to  warrant  its  refusal;  and  the  fact  of  receiving  and  considering 
the  admissions  can  have  done  the  accused  no  injury,  and  can  be 
no  reason  for  reversing  the  judgment. 

We  conclude,  upon  that  single  question,  and  not  looking  be- 
yond the  application,  that  the  court  did  not  err  in  refusing  a 
continuance.  But  in  considering  the  case  upon  appeal,  where 
the  motion  for  a  new  trial  brings  before  us  a  statement  of  the 
evidence  upon  the  trial,  we  do  not  feel  bound  to  shut  our  eyes 
wholly  to  the  facts  of  the  case,  in  considering  whether  the 
judgment  ought  to  be  reversed  for  the  refusal  of  the  court  to 
grant  a  continuance.  If  upon  the  trial  there  had  appeared  to  be 
cause  to  apprehend  that  a  continuance  was  improperly  refused, 
a  new  trial  must  have  been  granted.    But  if,  on  the  contrary^ 
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it  very  satisfactorily  appears  that  the  application  for  a  continu- 
ance could  not  have  been  well  founded  in  fact,  it  must  afford  an 
additional  reason  for  refusing  a  new  trial  or  to  reverse  the  judg- 
meDt  on  that  ground.  We  may  suppose  a  case  where  a  sufficient 
application  for  a  continuance,  on  account  of  the  absence  of  a 
material  witness,  has  been  improperly  overruled.  Yet  if  it 
should  turn  out  that,  during  the  progress  of  the  trial,  the  wit- 
ness made  his  appearance  and  the  defendant  obtained  the  benefit 
of  his  testimony,  it  cannot  be  supposed  that  the  court,  upon  the 
motion  for  a  new  trial,  would  not  be  at  liberty  to  look  beyond  the 
affidavit;  or  that  this  court,  upon  appeal,  must  shut  our  eyes  to 
the  fact  that  the  defendant  has  had  the  benefit  of  the  testimony 
of  his  witness,  and  can  have  sustained  no  injury  by  the  refusal 
of  his  motion  for  a  continuance.  Surely,  in  such  a  case,  this 
court  would  not  be  required  to  reverse  the  judgment  on  that 
ground.  Though  we  have  considered  the  application  for  a  con- 
tinuance on  its  own  merits,  in  the  abstract,  in  order  to  be  cer- 
tain that  no  injustice  had  been  done  the  defendant  in  refusing 
his  motion,  we  have  thought  proper  to  look  into  the  evidence 
embodied  in  the  record;  and  we  there  find  additional  cause  to 
be  satisfied  that  the  motion  was  not  improperly  refused.  We 
forbear  comment  upon  the  evidence.  It  may  suffice  to  say  that 
several  witnesses,  who  were  eye-witness  of  the  homicide,  had 
ample  means  and  opportunity  of  seeing  and  observing  all  that 
passed,  and  could  not  be  mistaken  as  to  the  author  of  it,  testi- 
fied positively  to  the  fact  with  such  circumstantial  particularity, 
and  just  such  diversity  as  to  immaterial  matters  which  were  not 
likely  to  make  a  strong,  permanent  impression,  as  to  show  that 
there  was  no  collusion;  and  such  perfect  unanimity  as  to  the 
material  facts  which  were  calculated  to  make  a  strong,  abiding 
impression  upon  the  memory  as  to  show  that  they  were  not  and 
could  not  be  mistaken.  It  thus  appears  that  there  were  other 
witnesses  than  those  named  in  the  affidavit  by  whom  all  the 
facts  and  circumstances  attending  the  fatal  scene  could  be  abun- 
dantly proved;  that  the  witnesses  whose  testimony  was  sought 
could  not,  if  present,  have  testified  to  the  truth  of  the  fact  pro- 
posed to  be  proved  by  them;  and  that  the  affidavit  for  a  continu- 
ance, therefore,  was  not  entitled  to  credit. 

We  have  thus  looked  into  the  evidence  upon  the  motion  for  a 
new  trial,  which  necessarily  brings  it  under  review;  and  we 
advert  to  it,  not  as  a  ground  for  affirming  the  judgment  of  the 
court  refusing  a  continuance,  but  as  placing  it  beyond  doubt 
that  no  injustice  can  have  been  done  the  defendant  by  refusing 
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his  motion,  i^bich  was  rightly  refused  on  the  grotmd  of  its  want 
of  legal  sufficiency. 

The  only  remaining  ground  on  which  a  reversal  is  asked  is 
the  ruling  of  the  court  in  excusing  persons  from  serving  as 
jurors  whoso  conscientious  scruples  in  relation  to  capital  punish- 
ment were  held  a  sufficient  cause  for  standing  them  aside  on  the 
motion  of  the  district  attorney.  This  question  was  sufficiently 
examined  in  the  case  of  While  v.  Stale,  16  Tex.  206,  at  the  pres- 
ent term,  where  it  was  held  that  excluding  such  persons  from 
the  jury  was  not  error. 

We  are  of  opinion  that  there  was  no  error  in  the  judgment, 
and  that  it  be  affirmed. 

Judgment  affirmed.  n 

CoNTiNiTANCE  OP  CRiMrxAL  Case  IS  DISCRETIONARY:  McFoddeu  V.  Cowi- 
monwecUtht  62  Am.  Dec.  308,  and  cases  cited  in  the  note  312.  The  discretion 
of  the  conrt  in  ruling  npon  a  motion  for  a  continuance  is  not  an  irresponsible 
one,  but  must  be  grounded  upon  laches  or  a  reason  to  suspect  that  the  object 
is  delay:  Myers  v.  StcUe,  7  Tex.  App.  643,  644,  citing  the  principal  case. 

Three  Requisites  are  Necessary  to  Entitle  Party  to  Postpone- 
ment OP  Trial,  as  stated  in  the  syllabus.  The  principal  case  is  cited  on 
this  point  in  Jackson  v.  Slate,  4  Tex.  App.  296,  297.  The  party  moving  the 
continuance  of  a  criminal  cause  on  account  of  his  inability  to  subpoena  wit- 
nesses by  reason  of  the  recent  finding  of  the  bill,  and  his  close  confinement  since 
his  arrest,  must  show  that  he  has  certain  witnesses,  giving  their  names,  and 
m  jst  state  what  he  expects  to  prove  by  them,  in  order  that  the  court  may 
determine  whether  or  not  the  testimony  would  be  material:  Roberts  v.  State, 
58  Am.  Dec.  528. 

Dub  Diligencje  in  Seeking  to  Obtain  Presence  op  Witness  must 
appear  before  motion  for  continuance,  on  the  ground  of  the  absence  of  a  ma- 
terial wilness,  will  be  granted:  I/ensley  v.  Lytlr,  55  Am.  Dec.  741,  and  note 
743;  Thompson  v.  Miss,  Ins,  Co,,  22  Id.  129.  An  affidavit  for  a  second  con- 
tinuance of  a  cause  on  account  of  the  absence  of  a  material  witness,  setting 
out  as  the  diligence  used  that  a  subpoena  had  been  issued  after  the  commence- 
ment of  the  term  and  seven  days  before  the  trial,  and  returned  the  next  day 
after  issueil  not  found,  did  not  show  sufficient  diligence,  notwithstanding  it 
stated  in  addition  that  the  witness  was  only  temporarily  absent  without  the 
procurement  or  consent  of  the  affiant;  and  that  had  he  known  of  the  witness's 
intended  absence  he  would  have  endeavored  to  have  taken  his  deposition: 
Henderson  v.  State,  22  Tex.  596,  citing  the  principal  case. 

Counter-appidatits  Impeaching  Diligence  op  Moving  Party  may  br 
Bead:  Rucher  v.  Staie,  7  Tex.  App.  559,  citing  principal  case.  Counter-affi- 
davits are  admissible  on  applications  for  continuances  to  show  want  of  dili- 
gence on  the  part  of  the  applicant,  or  that  the  testimony  cannot  be  obtained, 
and  the  code  has  not  changed  the  rule  since  the  decision  of  the  principal  case: 
Murryy,  Stale,  1  Id.  178,  179. 

AoMiSbiON  as  to  What  Witness  would  Testipy  will  not  be  sufficient 
ground  for  refusing  the  motion  for  a  continuance  if  the  application  is  other- 
wise sufficient,  and  it  satisfactorily  appears  that  the  defendant  is  entitled  to 
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the  postponement:  De  Warren  v.  State,  29  Tex.  480,  citing  the  principal  case. 
An  admission  that  an  absent  witness  if  present  would  swear  to  the  facts  ex- 
pected to  be  proved  by  them  is  not  sufficient  to  defeat  a  motion  for  a  contin- 
uance on  the  ground  of  the  absence  of  witnesses;  the  admission  mast  be  of 
the  facts  themselves:  Smith  v.  Creason*8  Ex'ra,  30  Am.  Dec.  688. 

Where  It  Appears  from  Evidence  Additced  at  Trial  that  No  In- 
justice HAS  been  Done  in  overruling  the  motion  for  a  continaaace,  this 
offers  an  additional  reason  why  the  verdict  should  not  be  disturbed  on  this 
ground:  WiUison  v.  StaU^  7  Tex,  App.  400,  citing  the  principal  case.  When  a 
continuance  has,  in  the  opinion  of  counsel,  been  improperly  refused,  it  ia  the 
regular  course  of  practice  to  move  for  a  new  trial  after  the  verdict  has  been 
rendered,  when  the  judge  can  see  more  clearly  the  bearing  of  the  testimony 
sought  to  be  introduced,  and  can  have  an  opportunity  of  correcting  his  error 
if  convinced  that  he  has  committed  one:  McDaniel  v.  State,  47  Am.  Dec.  744. 

Presumption  is  in  Favor  op  Ruling  of  Court  in  Overruling  Mo- 
tion FOR  Continuance,  unless  the  contrary  is  shown  by  bill  of  exception: 
Meredith  v.  StaZe^  40  Tex.  483,  citing  the  principal  case.  The  court  will  not 
revise  the  action  of  the  court  below  in  overruling  an  application  for  a  contin- 
uance, unless  the  same  is  presented  by  bill  of  exceptions:  Hollia  v.  State,  9 
Tex.  App.  646,  citing  the  principal  case.  Error  in  judgment  of  court  below 
will  not  be  presumed  by  appellate  court,  but  it  must  be  clearly  disclosed: 
Thompson  v.  Monrow,  56  Am.  Dec.  318,  note  319. 

Scruples  of  Juror  against  Finding  Verdict  of  Guilty  where  Of- 
fense IS  Punishable  with  Death  form  good  ground  of  challenge:  Note  to 
Smith  V.  Fames,  36  Am.  Dec.  532. 

Common  Law  in  Criminal  Matters,  in  Louisiana,  is  adopted  by  stat- 
ute: State  V.  McCoy,  41  Am.  Dec.  301. 


Kirk  v.  Murphy. 

\IB  Texas,  654.] 

Generally,  in  Case  of  iNABiLny  of  Sheriff  to  Execute  Process,  the 
coroner,  by  virtue  of  his  office,  is  authorized  to  act  as  his  substitute;  and 
where  he  has  acted,  the  legal  presumption  is  that  the  facts  existed  which 
rendered  it  proper  for  him  to  act  in  the  particular  instance. 

Objection  that  Christian  Name  of  One  of  Plaintiffs  is  Incorrectly 
Stated  in  copy  of  citation  served  on  the  defendant  is  properly  overruled 
when  it  is  correctly  stated  in  the  copy  of  the  petition. 

Plaintiff  in  Error  must  Bring  up  Record  so  Presenting  Facts  as 
that  it  may  be  seen  on  what  state  of  case  the  court  below  acted,  and  if 
there  be  error,  that  it  may  be  certainly  seen  in  what  it  consists. 

Failure  to  Make  Part  of  Record  Paper  in  Which  Variance  is  Al- 
leged TO  Exist,  where  there  is  a  contradiction  in  the  record  as  to  what 
paper  it  occurs  in,  renders  it  uncertain  in  what  the  error,  if  any,  consists, 
and  therefore  there  will  appear  no  ground  for  reversal. 

No  transcript  being  on  file,  no  statement  of  the  case  can  be 
given. 


\ 
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Z>.  0.  Norton,  for  the  appellants. 

5.  H.  Dearborn  and  S,  M.  Hyde,  for  the  appellees. 

By  Court,  Wheelbb,  J.  The  process  was  directed  to  the  sher- 
iff "or  any  lawful  officer"  of  the  county  to  execute  and  re- 
turn. The  sheriff  being  a  party  defendant  to  the  suit,  and  con- 
sequently incapacitated  to  execute  the  process,  it  was  competent 
for  the  coroner  to  execute  it  Generally,  in  case  of  the  inabil- 
ity of  the  sheriff  to  execute  process,  the  coroner,  by  virtue  of 
his  office,  is  authorized  to  act  as  his  substitute;  and  where  he  has 
acted,  the  legal  presumption  is  that  the  facts  existed  which 
rendered  it  proper  for  him  to  act  in  the  particular  instance: 
Powell  V.  Wilson,  16  Tex.  59,  lately  decided  at  Galveston. 

The  plea  in  abatement  to  the  service  is  not  sworn  to,  nor  does 
its  truth  appear  by  the  record.  The  copy  of  the  petition  and 
citation  in  the  possession  of  the  defendant  was  not  a  part  of 
the  record;  nor  is  it  made  a  part  of  the  record  brought  to  this 
court  by  the  bill  of  exceptions  or  otherwise.  The  plea  and  the 
bill  of  exceptions  are  contradictory;  the  former  states  that  the 
variance  is  in  the  copy  of  the  citation;  whereas  the  latter  repre- 
sents the  objection  as  having  been  taken  to  the  copy  of  the 
petition.  The  plea  itself  ought,  perhaps,  to  be  taken  as  the  best 
evidence  of  what  it  contained,  and  what  the  objection  really 
was.  And  if  the  names  of  the  plaintiffs  were  truly  stated  in  the 
copy  of  the  petition,  that  would  sufficiently  apprise  the  defend- 
ants who  the  plaintiffs  really  were,  though  there  was  a  mistake 
in  the  christian  name  of  one  of  them  in  the  copy  of  the  citation; 
and  the  objection  was  therefore  rightly  overruled.  But  we  are 
of  opinion  that  the  objection  to  the  service  is  not  presented  by 
the  record  in  a  manner  to  require  revision.  It  devolves  on  the 
plaintiff  in  error  to  bring  up  the  record,  so  presenting  the  facts 
as  that  it  may  be  seen  on  what  state  of  case  the  court  below 
acted;  and  if  there  be  error,  that  it  may  be  certainly  seen  in  what 
it  consists.  He  should  have  made  the  copy  in  which  tlie  vari- 
ance is  alleged  to  consist  a  part  of  the  record.  The  apparent 
contradiction  in  the  record,  and  consequent  uncertainty  whether 
it  was  in  the  copy  of  the  petition  or  citation,  would  then  have 
been  removed,  and  the  case  would  have  been  properly  presented 
for  revision.  But  as  it  is  uncertain,  from  the  record,  in  what 
the  error,  if  any,  consists,  it  can  afford  no  ground  for  reversing 
the  judgment.  Eepeated  decisions  have  settled  that  to  au- 
thorize a  reversal  it  must  certainly  appear  that  there  is  error  in 
the  judgment  and  in  what  it  consists.     The  judgment  is  affirmed. 

Judgment  affirmed. 
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Record  should  Contain  Eacs  Paper  Filed,  in  its  Proper  Place  and 
Date:  BaUzell  t.  Nosier^  63  Am.  Dec.  466.  Where  a  part  only  of  the  record 
of  the  case  is  produced  in  the  appellate  oonrt,  a  party  cannot  object  that  cer- 
tain things  do  not  appear  by  it  to  have  been  done:  Lynch  y.  Baxter,  51  Id. 
735.  All  assignments  of  error  should  point  to  the  particular  part  of  the  pro- 
ceedings where  the  error  is  alleged  to  have  occurred:  E$lava  y.  Lepretre,  56 
Id.  206. 

Amendments  op  Writ  by  Changing  Name  op  Person  Named  thereiw: 
CraJU  V.  Sikes,  64  Am.  Deo.  62,  and  note  63. 

Variance  in  Naiibs;  Doctrine  op  Idem  Sonaks:  Schooler  v.  Askent^  13 
Am.  Dea  232,  note  233. 

Where  Shbripf  is  Party,  Process  should  Issue  to  Coroner:  CoUak  y. 
JfcLeod,  49  Am.  Dec.  376;  Bowen  v.  Jones,  55  Id.  426,  note  427.  Service  of 
process  by  a  constable  is  to  be  deemed  prima  facie  evidence  that  the  state  of 
facts  existed  which  rendered  it  proper  for  him  to  serre  the  prooees:  Oay  y. 
Statej  20  Tez.  507,  citing  the  principal  < 


Taylor  v.  Boulwabe. 

(17  Texas,  74.] 
Homestead  is  not  Lost  by  Death  of  Wife  of  Owner,  so  long  as  fae  coo- 

tinues  to  make  it  his  residence  with  his  servants  and  family  if  he  have 

any,  or  without  them  if  he  have  none. 
Homestead  is  not  Abandoned  by  Owner's  Absence  for  six  or  seven 

months  without  any  intent  to  change  his  residence,  leaving  his  family 

and  servants  npon  the  premises. 
Extending  Corporate  Limits  of  Town  over  Homestead  by  act  of  the 

legislature,  without  any  act  of  the  corporation  extending  the  plan  of  the 

town  thereto,  by  providing  for  laying  out  streets,  or  the  like,  will  not 

affect  its  character  as  a  homestead,  under  the  Texas  constitution. 
Land  within  Town  is  not  Town  Lot  until  Streets  are  Extended  bo 

as  to  include  it  in  the  plan  of  the  town. 

Appeal  from  a  judgment  for  the  plaintiff  in  an  action  of  tres- 
pass to  try  title.  The  plaintiff  claimed  the  land  as  a  homestead. 
After  beginning  to  occupy  it  as  such  his  wife  died.  He  had  no 
children,  but  continued,  after  his  wife's  death,  to  reside  upon 
the  land  with  his  servants,  one  of  his  nieces  and  her  husband 
residing  with  him.  During  the  years  1851  and  1852  the  plain- 
tiff was  absent  on  a  visit  to  Mexico  and  South  Carolina  for  six 
or  eight  months,  but  without  any  intention  of  changing  his 
residence,  and  his  niece  and  her  husband  remained  in  charge  of 
the  homestead  with  his  servants.  In  1850,  by  an  act  of  the 
legislature,  the  corporate  limits  of  the  town  of  Marshall  were 
extended  over  the  premises,  but  there  was  no  evidence  that  the 
corporation  had  done  anything  by  surveys,  extension  of  streets, 
or  the  like,  to  include  the  premises  within  the  town  limits.    The 
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defendant  claimed  as  purchaser  tinder  an  execution  issued 
against  the  plaintiff  in  1852.  The  charge  of  the  court  was  to 
the  effect  that  the  term  *  *  family  "  included  a  collection  of  persons 
living  in  the  same  mansion  under  a  common  head,  upon  whom 
they  were  in  some  way  dependent,  and  that  the  fact  that  such 
dependents  were  slaves  made  no  difference;  and  also  that  a  legal 
country  homestead  once  acquired  would  not  be  curtailed  by  the 
subsequent  extension  of  the  corporate  limits  of  a  town  over  it. 
Certain  instructions  asked  by  the  defendant,  which  it  is  not 
necessary  to  state,  seem  to  have  been  refused.  The  plaintiff 
had  verdict  and  judgment,  and  the  defendant  appealed. 

C.  M.  Adams,  for  the  appellant, 

Marshall  and  WigfaU,  for  the  appellee. 

By  Court,  Lipscomb,  J.  From  the  statement  of  facts,  there  is 
no  question  that  the  whole  of  the  land  sued  for  in  this  case  was, 
in  1848,  the  homestead  of  Boulware,  the  apj>ellee  in  this  court, 
and  plaintiff  in  the  court  below;  and  it  is  equally  clear  that 
he  never  relinquished  or  abandoned  it,  but  that  it  was  his  home- 
stead at  the  time  of  the  sale  by  the  sheriff,  under  which  appellee 
became  the  purchaser  and  obtained  possession.  The  death  of 
the  wife  whilst  it  was  his  homestead  and  his  having  no  children 
did  not  destroy  its  distinctive  character  of  a  homestead,  he  con- 
tinuing to  reside  there  with  his  slaves,  hirelings,  and  niece,  and 
her  husband,  Mr.  McAlister.  If  he  had  been  without  servants 
or  any  one  with  him  after  the  death  of  his  wife,  it  would  still 
have  been  his  homestead  so  long  as  it  continued  to  be  his  resi- 
dence, and  protected  from  a  forced  sale:  Wood  v.  Wheeler,  7 
Tex.  13.  His  temporary  absence  for  six  or  eight  months,  leav- 
ing his  slaves  and  McAlister  as  agent,  and  no  new  residence 
acquired,  could  not  amount  to  a  forfeiture  of  his  homestead 
rights. 

At  the  time  the  homestead  was  acquired,  the  protection  from 
a  forced  sale  would  have  included  all  the  land  sued  for  in  this 
suit,  because  it  did  not  exceed  two  hundred  acres,  and  was  in 
the  country,  not  included  in  city  or  town;  and  if  the  case  stopped 
here,  it  would  be  clearly  with  the  appellee.  But  by  the  second 
section  of  the  act  incorporating  the  town  of  Marshall,  passed  in 
February,  1850,  the  limits  of  the  town  were  extended  so  as  to 
include  within  its  limits  about  three  and  one  half  acres  of  the 
land;  and  on  this  land  so  included  was  the  dwelling  of  the  ap- 
pellee, leaving  out  some  out-buildings.  This  extension  of  the 
town  was  before  the  sheriff's  sale,  at  which  the  appellant  became 
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the  purchaser.  It  does  not  appear  that  there  had  been  anything 
done  by  the  corporate  aathorities  in  laying  out  streets  or  squares 
on  the  land  of  the  appellee.  The  charter  directed  that  the  town 
should  be  one  mile  square,  taking  the  court-house  as  the  center 
of  the  square.  These  limits  had  neyer  been  surveyed  or  marked 
out,  and  it  had  to  be  matter  of  proof  on  the  trial  that  the 
homestead  was  within  the  limits.  The  county  surveyor  proved 
that  after  the  commencement  of  the  term  he  had,  for  his  own 
satisfaction,  run  a  line  one  half  mile  from  the  court-house,  and 
found  that  the  three  and  a  half  acres  before  mentioned  were 
included  within  the  town  limits.  Under  such  circumstances,  can 
the  land  so  included,  on  which  the  residence  of  the  appellee  is 
situated,  be  regarded  as  a  lot  or  lots  in  a  town,  and  restrict  his 
homestead  privilege  to  that  quantity  of  land  ? 

The  constitutional  protection  of  the  homestead  from  forced 
sale  is  found  in  the  twenty-second  section  of  the  general  pro- 
visions, Hart.  Dig.  73,  and  is  as  follows:  "  The  homestead  of  a 
family,  not  to  exceed  two  hundred  acres  of  land,  not  included 
in  a  town  or  city,  or  any  town  or  city  lot  or  lots  in  value  not  to 
exceed  two  thousand  dollars,  shall  not  be  subject  to  forced  sale 
for  any  debts  hereafter  contracted,"  etc.  We  are  not  disposed 
to  question  the  power  of  the  legislature  to  extend  the  limits  of 
the  corporation  of  Marshall;  nor  to  question  that,  after  the  plan 
or  plat  of  the  town  had  been  extended,  corresponding  with  the 
boundaries  so  authorized  to  be  extended,  a  homestead  falling 
witbin  such  extension,  though  acquired  before  it  was  done, 
would  work  a  change  in  the  character  of  the  homestead  from  a 
country  to  a  town  homestead.  But  we  do  question  the  position 
that  the  mere  act  of  extending  the  corporate  limits  by  the  legis- 
lature, without  any  act  of  the  corporation  to  give  an  extension 
of  the  plan  of  the  town  to  those  limits,  can  change  the  charac- 
ter of  the  homestead.  The  protection  of  the  homestead  from 
forced  sale  was  manifestly  a  favorite  object  with  the  convention, 
and  the  constitutional  provision  intended  to  secure  that  object 
has  been  regarded  as  entitled  to  liberal  construction.  The  term 
''  lot  or  lots  "  used  in  the  constitution  must  be  taken  and  con- 
starued  in  the  popular  sense  of  those  terms;  and  when  so  used,  never 
would  be  considered  as  embracing  land  within  the  jurisdictional 
limits  of  the  corporation  not  connected  with  the  plan  of  the 
city.  It  might  be  important  to  the  administration  of  the  police 
laws  of  the  corporation  that  such  lands  and  those  who  owned 
or  occupied  them  should  be  within  its  juiisdiction;  but  until 
streets  had  been  extended  through  the  land,  connecting  it  with 
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the  plan  of  the  town,  the  land  could  not  be  called  a  lot  of  the 
town.  It  is  admitted  that  the  term  ''  lot "  is  sufficiently  compre- 
hensive to  embrace  any  piece  or  parcel  of  land,  and  the  land  in 
controversy  might  be  so  designated,  but  not  because  it  was 
within  the  corporate  limits  of  a  town.  There  is  a  large  planta- 
tion commencing  within  three  hundred  yards  of  the  court-house 
in  which  we  are  now  holding  court.  That  plantation  may  or 
may  not  be  within  the  jurisdictional  limits  of  the  town  of  Tyler; 
but  if  it  is,  no  one  would  ever  think  of  designating  it  as  a  town 
lot  in  the  town  of  Tyler. 

There  is  another  view  which  fortifies  the  conclusions  to  which 
we  have  arrived;  that  is,  that  it  is  impossible  to  know  how  the 
homestead  will  be  affected  by  extending  streets  through  it,  and 
connecting  it  with  the  plan  of  the  town.  It  may  be  so  materially 
affected  as  to  render  it  of  little  or  no  value  as  a  homestead;  and 
if  it  should  be  held  that  it  was  cut  off  and  separated  from  the 
lands  without  the  jurisdictional  limits  of  the  corporation,  the 
owner  would  have  an  equity  that  should  be  secured  to  him. 
This,  perhaps,  could  only  be  done  by  allowing  him  to  make  his 
homestead  on  the  land  without  the  corporate  jurisdiction  of  the 
town.  This  we  regard  as  a  strong  reason  why  his  homestead 
should  not  be  disturbed  under  the  circumstances  presented  in 
this  case.  It  is  not  regarded  as  material  to  notice  the  points  pre- 
sented by  the  appellant's  counsel  as  to  the  rulings  of  the  court, 
more  particularly  because  we  believe  that  they  are  all  embraced 
in  the  views  we  have  expressed.  We  find  nothing  in  any  of 
them  that  could  change  the  result.  The  judgment  is  therefore 
affirmed. 

Judgment  affirmed. 

Wheelbb,  J.,  did  not  sit  in  this  case. 

Abaitdomioht  or  Homistsad:  See  a  full  disonaBion  of  this  sabject  in  note 
to  Taylor  v.  Hargous,  60  Am.  Dec.  607;  see  also  Walters  v.  People^  65  Id.  730. 

Right  of  Subvivino  Spouss  in  Homestead  on  death  of  husband  or 
wife:  See  WaUera  v.  Peopie,  65  Am.  Deo.  730,  and  Poole  v.  Oerrard,  Id.  481. 
That  a  homestead  once  acquired  and  not  abandoned  is  not  lost  by  the  death 
of  the  homesteader's  wife,  is  a  point  to  which  the  principal  case  is  cited  in 
Kent  V.  Beatpf  40  Tex.  441.  So,  where  after  the  wife's  death  att  the  children 
marry  and  remove  from  the  homestead,  leaving  the  hnsband  and  father  alone: 
Kessler  v.  Draub,  52  Id.  580.  Bat  the  case  is  **  no  authority  for  holding  a 
homestead  to  be  secured  to  a  single  man,  never  married,  who  has  no  relations 
or  connections  living  with  him: "  Howard  v.  Marshall,  48  Id.  479,  all  citiug 
the  principal  case. 

Other  Porwrs  to  Which  Pbincipal  Cask  is  Cited  are,  that  the  term 
**  lot  or  lots  "  in  the  Texas  constitutional  provision  relating  to  bomesteada 
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does  not  embrace  land  within  the  jorifldictioxial  UndtB  of  a  dty  but  not 
within  its  actual  limits  as  laid  out,  and  where  there  are  no  streets  dividing 
it:  Rogtm  v.  Ragland^  42  Tex.  442;  but  that  unless  under  very  extraor- 
dinary circumstances  a  homestead  cannot  be  partly  roral  and  partly  nrban: 
Iken  V.  Olcnick,  U.  197. 


Goss  V.  McClaren. 

[17  TCXA8»  107.1 

JuDOB  HAS  No  DiacBBTioir  TO  Grant  New  Trial  after  Term  at  which 
judgment  was  rendered,  the  judgment  then  being  a  Tested  right,  which 
can  be  divested  only  by  some  direct  proceeding. 

Decision  Becomes  Law  of  Case  where  the  supreme  conrt  refuses  to  enter- 
tain an  appeal  from  an  order  or  judgment  granting  a  new  trial  after  the 
term  at  which  judgment  was  rendered,  on  the  ground  that  such  order  is 
interlocutory,  and  that  it  can  be  brought  before  the  appellate  court  only 
by  an  appeal  from  the  final  judgment  in  the  case,  and  the  court  cannot, 
upon  a  subsequent  appeal  from  the  final  judgment,  refuse  to  consider 
such  order  or  judgment  awarding  the  new  triaL 

Award  of  New  Trial  on  Petition  affer  Term  is  Exercise  of  Equi- 
table Jurisdiction  under  the  Texas  practice,  analogous  to  that-exercised 
by  courts  of  chancery  in  England  and  in  the  American  common-law 
states  in  granting  new  trials  at  law. 

New  Trial  is  never  Granted  to  Partt  N]^oliobntlt  Suvfemno  Judg- 
ment to  go  against  him  through  want  of  knowledge  of  material  facta 
which  with  reasonable  diligence  he  might  have  known  in  due  season, 
either  by  courts  of  law  or  courts  of  equity. 

New  Trial  will  not  be  Granted  after  Term  exoeft  on  Groxhcds 
Sufficient  to  have  entitled  the  party  to  a  new  trial  if  applied  for  at  tho 
term,  and  upon  the  showing  of  a  sufScient  excuse  for  not  applying  at 
that  time. 

New  Trlal  will  not  be  Granted  after  Term  on  Ground  of  Igno- 
rance of  the  recovery  of  judgment  by  the  party  during  the  term  where 
he  was  duly  served  with  process,  but  made  no  defense  because  he  had 
spoken  to  his  warrantor  to  defend  the  suit  and  the  latter  inadvertently 
omitted  to  do  so. 

Appeal  from  a  judgment  for  the  defendant  for  the  recovery 
of  certain  land.  The  plaintififs  originally  recovered  judgment 
by  default,  but  the  judgment  was  set  aside  on  a  petition  filed 
by  the  defendant  after  the  judgment  term  and  a  new  trial  was 
awarded.  The  plaintififs  appealed  from  the  judgment  awarding 
a  new  trial,  but  were  defeated  on  the  ground  that  the  judgment 
was  interlocutory,  and  that  they  must  wait  until  final  judgment 
in  the  cause  before  taking  their  appeal.  Final  judgment  having 
been  rendered  for  the  defendant,  the  plaintififs  brought  the 
present  appeal.     The  only  question  was  as  to  the  correctness  of 
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the  judgment  swarding  the  new  trial.    The  facts  as  to  that 
question  are  sufficiently  stated  in  the  opinion. 

J.  A.  JoneSy  for  the  appellants. 

O.  Lane,  for  the  appellee. 

By  Court,  Wheeleb,  J.  When  this  case  was  brought  before 
us  at  a  former  term,  on  appeal  from  the  decision  setting  aside 
the  judgment  of  the  court  of  a  former  term,  and  awarding  a 
new  trial,  this  court  dismissed  the  appeal,  on  the  ground  that 
the  judgment  appealed  from  was  not  a  final  disposition  of  the 
case.  At  the  same  time  the  court  held  that  after  a  final  judg- 
ment disposing  of  the  case  the  judgment  then  appealed  from 
might  be  revised.  **  That  every  interlocutory  judgment  could 
then  be  brought  under  our  revision,"  it  was  said,  **  cannot  be 
doubted."  And  again:  ''After  a  final  judgment  has  been  ren- 
dered in  this  case,  if  the  parties  should  be  dissatisfied  or  ag- 
grieved by  such  judgment,  it  [the  judgment  then  appealed  from] 
can  then  be  revised,  and  not  before:"  Oross  v.  McClaran,  8  Tex. 
341,  342,  344.  But  it  is  now  sought  to  be  made  a  question 
whether  the  court  will  revise  the  judgment  of  the  district  court 
setting  aside  the  former  judgment  and  granting  a  new  trial; 
and  to  bring  the  case  within  the  rules  which  govern  the  grant- 
ing of  new  trials  during  the  term  at  which  the  judgment  was 
rendered.  But  the  present  is,  evidently,  very  different  from  the 
ordinary  case  of  the  granting  of  a  new  trial.  That  is  an  order 
made  during  the  progress  of  the  cause,  before  final  judgment, 
while  the  court  has  the  case  under  its  control,  and  before  any 
right  has  vested.  This  is  an  original  proceeding  to  vacate  a 
judgment  of  the  court  rendered  at  a  former  term,  when  the 
court  has  ceased  to  have  any  control  of  the  case,  and  the  judg- 
ment has  become  a  vested  right.  In  ordinary  cases,  the  judge 
has  a  discretion  to  grant  a  new  trial  whenever,  in  his  opinion, 
wrong  or  injustice  have  been  done  by  the  verdict;  and  it  is  upon 
this  ground  that  courts  have  refused  to  interfere  to  revise  the 
granting  of  new  trials:  Sweeney  v.  Jarvis,  6  Id.  36.  No  such 
discretion  or  power  can  be  claimed  for  the  court  after  the  term 
at  which  the  final  judgment  was  rendered.  When  it  has  been 
entered  of  record,  and  the  term  has  passed  by,  the  decision  is 
binding  and  conclusive  on  that  and  all  other  courts  of  con- 
current power.  This  principle  pervades  not  only  our  own,  but 
all  other  systems  of  jurisprudence,  and  has  become  a  rule  of 
universal  law,  founded  on  the  soundest  policy:  Parsons  v.  Bed- 
ford, 3  Pet.  443;  Simpson  v.  Hart,  1  Johns.  Ch.  95.   The  maxim 
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of  the  civil  law,  Res  judicata  pro  verUate  aocipiiur,  is  recogniEed 
and  applied  by  our  own. 

The  judgment  becomes  a  Tested  right,  which  can  only  be 
divested  by  a  direct  proceeding  and  for  sufficient  legal  cause,  in 
some  of  the  modes  known  to  the  law.  Whatever  opinion  the 
judge  may  then  entertain  of  the  legality  or  justice  of  the  ver- 
dict and  judgment,  he  is  powerless  to  change  it,  unless  it  be  by 
a  new  proceeding  or  suit  for  that  purpose.  He  can  no  more  re- 
lieve against  it  than  he  can  divest  any  other  right  of  a  -paxty 
without  a  suit  instii^ited  for  that  purpose,  and  conducted  to 
judgment  by  due  course  of  law.  And  from  the  very  nature  of 
the  case,  where  there  has  been  such  proceeding,  the  party  ag- 
grieved must  have  the  same  right  to  have  a  revision  of  the  judg- 
ment upon  the  legal  sufficiency  of  the  cause  of  action  or 
complaint  in  that  as  in  any  other  case.  It  could  never  be  toler- 
ated that  any  court  should  have  an  irresponsible  and  irrevisable 
power  to  set  aside  and  annul  its  judgments  after  the  term  for 
any  cause  which  the  judge  in  his  discretion  might  deem  suffix 
cient.  Yet  such  would  be  the  consequence  of  refusing  to  revise 
the  decision  in  cases  like  the  present.  It  is  a  very  different  ease 
from  that  of  granting  a  new  trial  during  the  term  while  the 
record  is  in  fieri,  subject  to  judicial  control.  Whatever  doubt 
there  may  be  whether  we  ought  not  to  have  revised  the  judg- 
ment on  the  former  appeal,  and  whatever  might  be  our  decision 
if  that  question  were  now  before  us,  there  can  be  no  doubt  that 
the  decision  then  made  ought  to  be  deemed  the  law  of  this  case 
in  which  it  was  made,  and  that,  having  refused  to  entertain  the 
appeal  and  revise  the  judgment  then,  we  cannot  decline  it  now. 
Such  is  the  inevitable  conclusion  from  the  opinions  heretofore 
held  in  repeated  decisions:  Stewart  v.  Jones,  9  Tex.  469;  McKean 
V.  Ziller,  Id.  68;  Bradshaw  v.  Davis,  12  Id.  344,  346;  Miller  ▼. 
EaU,  Id.  666. 

The  question,  then,  is,  whether  the  court  erred  in  sustaining 
the  petition,  and  proceeding  thereupon  to  set  aside  the  judg- 
ment of  the  former  term,  and  grant  a  new  trial.  There  can  be 
no  difficulty  in  the  determination  of  this  question.  The  grounds 
set  forth  in  the  petition  for  invoking  this  extraordinary  inter- 
position of  the  court  in  granting  relief  against  the  judgment  of 
a  former  term  are,  that  the  petitioner  and  those  under  whom  he 
claims  have  had  possession  of  the  land  in  controversy  under  color 
of  title  long  enough  to  bar  the  plaintiff's  right  of  action  on  their 
elder  location  and  survey;  and  his  excuse  for  not  making  this  his 
defense  to  the  plaintiff's  action  is,  that  he  had  notified  one  Hill, 
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from  whom  he  deriTed  his  title,  of  the  pendency  of  the  snit; 
that  Hill  had  promised  to  attend  to  the  suit  and  defend  his  title, 
and  that,  relying  on  the  promises  of  Hill,  he  gave  no  farther 
attention  to  it;  that  Hill  failed  to  appear  and  defend  the  suit, 
and  the  consequence  was  that  the  plaintiffiB  recovered  a  final  judg- 
ment against  him,  of  which  he  was  not  apprised  in  time  to  move 
for  a  new  trial  at  that  term  of  the  court;  that  he  is  informed  by 
Hill  that  he.  Hill,  intended  to  defend  the  suit,  but  that  he 
understood  that  the  petitioner  and  one  Clark  were  jointly  sued, 
and  for  seyeral  portions  of  the  land  embraced  in  the  survey; 
that  he  procured  the  services  of  an  attorney  and  had  the  suit 
against  Clark  continued  at  that  term,  and  thought  the  case  of 
the  petitioner  would  be  continued  also,  and  '*  he  gave  himself 
no  further  trouble  in  regard  to  the  matter,"  and  that  WXi  told 
him  that  he  had  no  knowledge  of  the  judgment  against  him 
until  after  that  term  of  the  court;  that  he  believes  the  statements 
of  Hill  to  be  true;  finally,  that  the  amount  he  will  be  able  to 
recover  of  Hill  upon  his  warranty  of  title  will  not  be  adequate 
to  compensate  him  for  the  loss  of  the  land.  The  petition  was 
not  filed  until  in  the  December  following  the  June  term  of  the 
court  at  which  the  judgment  was  rendered.  It  is  sworn  to  by 
the  petitioner,  but  is  unsupported  by  the  affidavit  of  Hill  or  by 
any  other  evidence  whatever.  As  an  excuse  for  the  delay  in 
filing  the  x)etition,  it  is  averred  that  the  petitioner  at  first  intended 
to  prosecute  a  writ  of  error  to  reverse  the  judgment,  and  took 
proceedings  for  that  purpose;  but  was  afterwards  advised  that 
he  could  not  obtain  a  reversal,  and  abandoned  his  writ  of  error. 
Whereupon  the  petitioner  prayed  for  and  obtained  an  injunc- 
tion; and  the  court  overruled  exceptions  to  the  legal  sufficiency 
of  the  petition,  and  proceeded  further  under  the  prayer  for  gen- 
eral relief  to  set  aside  the  former  judgment  and  direct  a  new 
trial.  To  state  such  a  case  would  seem  sufficiently  to  indicate 
the  disposition  which  must  be  made  of  it. 

The  case,  shortly  stated,  is,  that  the  x)etitioner  might  have 
successfully  pleaded  the  statute  of  limitations  to  the  plaintiff's 
action,  if  he  had  seen  proper  to  do  so;  but  he  did  not,  because 
a  third  person  had  promised  to  attend  to  it  for  him,  and  that 
person  did  not,  because  he  did  not  take  the  trouble  to  inform 
himself  what  suit  it  was  he  was  desired  to  defend.  This  is  sub- 
stantially the  case,  and  the  whole  case,  made  by  the  petition. 
And  upon  this  state  of  case  the  judgment  rendered  at  a  former 
term  of  the  court  was  set  aside,  and  a  retrial  of  the  case  directed. 
It  would  seem  scarcely  necessary  to  enter  upon  argument  or  the 
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examination  of  authorities  to  show  that  snch  a  proceeding  was 
wholly  unauthorized  and  unprecedented.  Whether  we  refer  to 
the  practice  of  courts  of  chancery  in  directing  new  trials  in  cases 
at  law,  or  the  practice  of  this  court  in  similar  cases,  the  action 
of  the  court  upon  the  case  stated  will  appear  equally  unsupported 
by  any  principle  of  adjudication  or  rule  of  practice  known  to 
this  or  any  other  court.  Where  the  granting  of  new  trials 
after  the  term  has  been  sanctioned  by  this  court,  it  has  been  the 
exercise  of  an  equitable  jurisdiction,  analogous  to  that  exer- 
cised by  courts  of  chancery  in  England  and  the  common-law 
states  of  the  Union,  in  granting  new  trials  in  suits  at  law:  Grass 
V.  McClaran,  8  Tex.  343;  McKean  v.  ZiUer,  9  Id.  69.  That 
was  by  a  bill  of  reyiew,  or  of  the  nature  of  a  bill  of  review, 
usually  called  bills  for  a  new  trial:  2  Story's  Eq.  Jur.,  sec. 
887,  "As  the  courts  of  equity,"  says  Lord  Bedesdale,  "will 
prevent  the  unfair  use  of  an  advantage  in  proceeding  in  a 
court  of  ordinary  jurisdiction  gained  by  fraud  or  accident, 
they  will  also,  if  the  consequences  of  the  advantage  have  been 
actually  obtained,  restore  the  injured  party  to  his  rights.  Upon 
this  ground,  there  are  many  instances  of  bills  to  prevent  the 
effect  of  a  judgment  at  law,  and  to  obtain  relief  in  equity  where 
it  was  impossible  by  any  means  to  have  the  matter  projwrly  in- 
vestigated in  a  court  of  law;  or  where  the  matter  might  be  so 
investigated  to  bring  it  again  into  a  course  of  trial.  Bills  of 
the  latter  description,  or,  as  they  are  usually  called,  bills  for  a 
new  trial,  have  not  been  of  late  years  much  countenanced.  In 
general,  it  has  been  considered  that  the  ground  for  a  bill  to  ob- 
tain a  new  trial  after  judgment  in  an  action  at  law  must  be  such 
as  would  be  ground  for  a  bill  of  review  of  a  decree  in  a  court  of 
equity  upon  discovery  of  new  matter:"  Mitf.  Eq.  PI.  131;  2 
Story's  Eq.  Jur.,  sec.  888.  "  Anciently,"  it  was  said  by  Chan- 
cellor Kent  in  Floyd  v.  Jayne,  6  Johns.  Gh.  479,  481,  "  courts 
of  equity  exercised  a  familiar  jurisdiction  over  trials  at  law,  and 
compelled  the  successful  party  to  submit  to  a  new  trial,  or  to 
be  perpetually  enjoined  from  proceeding  on  his  verdict.  This 
relief  was  not  granted  unless  the  application  was  founded  upon 
some  clear  case  of  fraud  or  injustice,  or  upon  newly  discovered 
evidence,  which  could  not  possibly  have  been  used  upon  the 
first  trial.  But  this  practice  has  long  since  gone  out  of  use,  and 
such  a  jurisdiction  is  rarely  exercised  in  modem  times,  because 
courts  of  law  are  now  in  the  competent  and  liberal  exercise  of  the 
power  of  granting  new  trials."  But  when  the  jurisdiction  was 
exercised  most  liberally  in  courts  of  chancery,  the  court  would 
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never  interpose  to  grant  relief  in  this  way,  except  where  the 
party  was  prevented  vdthout  his  faolt  from  making  his  defense; 
or  upon  newly  discovered  evidence,  which  could  not  possibly 
have  been  used  upon  the  trial:  Id.;  3  Darnell's  Ch.  Pr.  1727; 
Story's  Eq.  PL,  sees.  412  et  seq;  Saunders  v.  Jennings,  2  J.  J* 
Marsh.  513. 

Neither  courts  of  chancery  nor  of  law  ever  interposed  to  a£ford 
relief,  by  granting  a  new  trial,  where  a  party  had  permitted  a 
judgment  to  be  recovered  against  him  by  his  own  supineness  and 
negligence.  His  want  of  knowledge  of  evidence  material  to  his 
defense,  or  of  the  recovery  of  a  judgment  against  him  where  he 
was  served  with  process,  or  of  any  other  matter  which  it  was 
material  for  him  to  know  in  order  to  make  his  defense,  or  apply 
in  time  for  a  new  trial,  has  never  been  held  to  afford  a  party  any 
excuse,  if  by  the  use  of  reasonable  diligence  he  might  have 
known  it.  The  question  in  such  a  case,  said  Lord  Eldon, 
always  is,  not  what  the  party  knew,  but  what,  using  reasonable 
diligence,  he  might  have  known:  Daniell's  Ch.  Pr.  1734;  Cooky, 
De  la  Oarza,  13  Tex.  445.  It  cannot  be  doubted  that  by  the 
use  of  reasonable  diligence  the  petitioner  might  have  known 
whether  the  suit  pending  against  him  for  the  recovery  of  the 
premises  on  which  he  resided  was  defended  or  not;  or  whether 
judgment  was  likely  to  be  recovered  or  had  been  recovered 
against  him,  whereby  he  was  liable  to  be  ejected  from  his  pos- 
sessions. It  would  seem  that  a  man  of  any  prudence  or  discre- 
tion would  have  acquainted  himself  with  such  a  state  of  case; 
if,  indeed,  he  had  any  confidence  in  his  title  or  his  ability  to 
make  any  successful  defense  to  the  action.  But  it  is  unneces- 
sary to  discuss  the  merits  of  the  x)etitioner's  case.  It  is  quite 
too  clear  for  controversy  or  question  that  his  petition  did  not 
present  a  case  which  would  have  entitled  him  to  equitable  relief 
upon  any  principle  which  has  ever  been  recognized  in  courts  of 
chancery.  It  is  equally  clear  that  he  was  not  entitled  to  have 
the  judgment  of  a  former  term  set  aside  and  a  new  trial  granted, 
upon  any  principle  or  rule  of  practice  recognized  by  this  court. 
Thus  in  Cook  v.  De  la  Garza,  supra,  we  held  it  to  be  perfectly 
clear  and  well  settled  that  to  entitle  a  party  to  a  new  trial,  ap- 
plied for  upon  equitable  grounds  after  the  term,  he  must  show 
sufficient  matter  to  have  entitled  him  to  a  new  trial,  if  applied 
for  at  the  term,  and  a  sufficient  legal  excuse  for  not  having 
then  made  his  application:  Cook  v.  De  la  Garza,  13  Tex.  431, 
444.  The  same  principle  was  recognized  in  Spencer  v.  Kin- 
nard,  12  Id.  180,  and   MOler   v.  Hall,  Id.   556.     In   ifoa- 
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»ina  V.  Moore,  13  Id.  7,  and  Kitchen  v.  Crawford,  Id.  510, 
the  right  of  a  party  to  a  new  trial  was  maintained,  on  the 
ground  that  where  the  defendant  had  been  deprived  of  the 
opportunity  of  making  hia  defense,  without  any  fault  on  his 
part,  he  not  having  had  personal  service  or  actual  notice  of  the 
suit,  the  statute,  Dig.,  art.  783,  gave  him  the  right  to  a  hear- 
ing, and  a  retrial  of  the  case.  But  in  the  present  case  the  de- 
fendant had  notice  by  personal  service,  and  an  opportunity 
afforded  to  defend  the  suit;  but  he  did  not  because  he  expected 
his  warrantor  to  defend,  and  the  latter  did  not  because  he  ex- 
pected his  attorney  to  attend  to  the  matter.  If  the  judgments 
of  courts  were  liable  to  be  set  aside  and  new  trials  granted  on 
such  grounds  as  these,  there  would,  indeed,  never  be  an  end  of 
litigation.  It  has  been  well  said,  that  "  if  mistakes  in  practice 
or  inadvertence  furnished  reason  for  a  new  trial,  it  would  en- 
courage litigation  and  reward  ignorance  and  carelessness  at  the 
expense  of  the  other  party:"  6  Co.  9.  And  therefore  the  law 
in  such  cases  wisely  acts  upon  the  maxim,  Interest  reipublicce  ui 
sit  finis  liiium — it  is  for  the  public  good  that  there  be  an  end  of 
litigation. 

•*  After  a  recovery  by  process  of  law,"  says  Lord  Kenyon  in 
Marriott  v.  Hampton,  7  T.  R.  269,  "there  must  be  an  end  of 
litigation;  if  it  were  otherwise,  there  would  be  no  security  for 
any  person;"  and  great  oppression  might  be  done  under 
color  and  pretense  of  law:  6  Co.  9.  If  a  new  trial  had  been 
asked  upon  these  grounds  at  the  term,  no  one  would  be  heard 
to  contend  that  they  were  legally  sufficient  to  warrant  the  court 
in  granting  it.  Can  it  be  supposed  that  by  permitting  the  term 
of  the  court  to  pass  by  without  making  the  application  the 
party  was  entitled  to  have  it  more  favorably  entertained  and 
considered;  or  that  a  new  trial  should  then  be  granted  upon  an 
original  proceeding  for  causes  for  which  it  could  not  legally 
have  been  granted  if  timely  application  had  been  made?  If 
there  be  anything  which  is  perfectly  clear  beyond  all  question, 
on  principle  and  authority,  it  is  the  opposite  of  such  a  supposi- 
tion. There  can  be  no  presumption  in  this  case,  as  there  might 
be  where  a  new  trial  was  granted  during  the  term,  Sweeney  v. 
Jarvis,  6  Tex.  43,  of  the  existence  of  any  fact  not  appearing  by  the 
petition  to  support  the  action  of  the  court;  for  the  facts  upon  which 
the  court  acted  could  only  appear  by  the  x)etition;  the  court  could 
only  act  upon  the  case  therein  stated.  That,  manifestly,  was  not 
sufficient  to  entitle  the  petitioner  to  the  relief  sought;  or  to  any 
relief  upon  any  principle  on  which  courts  of  chancery  proceed 
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in  granting  relief  against  ja^gments  at  law,  or  bj  which  courts 
of  law  themselves  are  governed  in  the  granting  of  new  trials. 
The  court,  therefore,  erred  in  overruling  the  exceptions  to  the 
petition,  and  because  the  court  had  no  authority,  upon  the  case 
stated,  to  set  aside  the  former  judgment  and  direct  a  new  trial, 
the  judgment  in  that  regard  must  be  reversed  and  annulled,  and 
the  petition  and  proceeding  thereon  dismissed. 
Reversed  and  dismissed. 

Equity  Jurisdiction  to  Grant  New  Trial  after  Judgment  at  Law: 
See  Shinner  v.  Deming,  54  Am.  Dec.  463;  Bumham  v.  Hays,  58  Id.  393,  note; 
Taylor  v.  SuUon,  60  Id.  682,  and  note  thereto.  In  Taylor  v.  Fore,  42  Tex. 
258,  the  principal  case  is  cited  to  the  point  that  courts  of  equity  exercised  a 
familiar  jurisdiction  in  compelling  a  new  trial  at  law,  but  that  the  jurisdic- 
tion is  now  rarely  exerdsed.  And  in  QUI  v.  Rogers,  37  Id.  631,  the  case  is 
cited  to  the  point  that  where  from  any  cause  not  under  a  party's  control  he 
fails  to  move  for  a  new  trial  within  the  prescribed  time,  he  has  a  clearly  de- 
fined remedy  by  bill  in  equity. 

The  Texas  practice  as  to  awarding  new  trials  upon  petition  after  the  judg- 
ment term  is  merely  the  exercise  of  this  equitable  jurisdiction,  and  proceeils 
upon  equitable  grounds*  After  the  judgment  term  the  court  has  no  discre- 
tionary power  over  a  judgment,  but  as  stated  in  the  principal  case,  the  rights 
of  the  parties  under  such  judgments  are  vested,  and  can  only  be  divested  by 
a  direct  proceeding  for  sufficient  legal  cause:  Caperton  v.  Wcmslow,  18  Tex. 
134.  But  it  is  conclusively  settled  by  repeated  decisions  of  the  Texas  supremo 
court  that  a  new  trial  may  be  granted  by  a  district  court,  in  a  case  properly 
invoking  its  equitable  powers,  after  the  adjournment  of  the  judgment  term: 
Plummer  v.  Power,  29  Id.  14.  But  the  party  then  applying  for  relief  against 
the  judgment  must  show  proper  equitable  grounds  therefor:  Vardeman  v. 
Edwards,  21  Id.  737.  He  must  show  not  only  sufficient  cause  to  have  entitled 
him  to  a  new  trial  if  applied  for  at  the  term,  but  sufficient  excuse  for  not 
making  the  application  then:  Caperton  v.  Wanslow,  18  Id.  1.32;  Ragsdale  v. 
Cheen,  36  Id.  195;  Hough  v.  Hammond,  Id.  659;  Bryorly  v.  Clark,  48  Id. 
352.  A  petition  showing  that  by  some  '*  mistake,  accident,  or  omission,  then 
beyond  the  control"  of  the  petitioner,  or  which  he  *' considered  out  of  his 
power  to  prevent,"  certain  papers  essential  to  his  case  were  not  submitted  to 
the  jury,  and  giving  no  excuse  for  not  moving  for  a  new  trial  at  the  term  does 
not  disclose  sufficient  grounds  for  relief:  Fish  v.  Miller,  20  Id.  578.  So  a  pe- 
tition stating,  on  information  and  belief  of  the  petitioner,  that  there  was  a  cer- 
tain agreement  for  a  continuance,  whereby  he  was  prevented  from  making  his 
defense,  and  showing  that  such  agreement  was  within  the  knowletlge  of  his 
attorney,  whose  affidavit  is  not  presented,  is  not  sufficient:  Caperion  v.  Wans- 
low,  18  Id.  133.  The  principal  case  is  recognized  as  authority  in  all  these 
decisions. 

In  Overton  v.  Elwn,  50  Tex.  423,  it  is  said  that,  "although  the  contrary 
might  be  inferred  from  some  of  the  earlier  decisions  [citing  the  principal  case 
and  some  others],  it  must  now  be  regarded  as  settled  that  a  new  trial  is  never 
in  fact  granted  after  the  adjournment  of  the  term  of  court  at  which  the  judg- 
ment is  rendered,  no  matter  what  are  the  grounds  urged  in  support  of  the 
application.*'  But  it  is  conceded  that  the  court  may,  in  the  exercise  of  its 
equitable  powers,  re-examine  the  case  after  the  judgment  term,  upon  a  proper 
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showing,  and  award  relief.  It  would  seem,  however,  to  make  little  practical 
difference  whether  each  a  proceeding  ia  called  a  new  trial  or  not,  ainoe  the  ra- 
snlt  of  it  ia  the  same  as  if  it  were  a  new  trial. 

The  principal  case  is  cited  in  Taylor  v.  Fore,  42  Tex.  257,  as  throwing 
grave  doubt  upon  the  question  whether  or  not  a  judgment  awarding  a  new 
trial,  after  term,  is  an  interlocutory  judgment.  See,  on  that  point,  the  note  to 
WUlianu  v.  FUld,  60  Am.  Dec.  431.  The  case  is  cited  also  in  Afajfes  v.  Wood- 
allt  35  Tex.  6S9,  upon  the  general  question  of  the  finality  of  a  judgment,  to 
the  point  that  '*  there  must  be  an  end  somewhere  to  litigation;  some  time  or 
other  the  nile  res  judicata  must  apply." 

Diligence  Beqitibed  on  Application  for  New  Trial  on  Groitnd  07 
RuRPRiSR,  etc.:  See  May  v.  Hanson,  63  Am.  Dec  135,  and  cases  cited  in  the 
note  thereto. 

Discretion  of  Court  in  Granting  New  Trial  during  Term  is  said,  in 
Puchett  V.  Reed,  37  Tex.  310,  not  to  be  reviewable  on  appeal,  citing  the  prin- 
cipal case. 

Law  of  Cass:  See  Fortenberry  v.  Frcaier,  39  Am.  Dec  373. 


Philleo  v.  Sanford. 

[17  Tkxas,  «7.] 

Wagoner  is  Cobcmon  Carrier  where  he  carries  goods  for  hire  for  all  persona 
indifferently. 

Common  Carrier  Carrying  Goods  in  Covered  Wagon  is  Liable  for  In- 
jury BY  Rain,  although  guilty  of  no  negligence,  being  regarded  as  an 
insurer  against  loss  from  any  such  cause. 

Appeal  from  a  judgment  for  the  defendants,  in  an  action 
against  them  as  common  carriers,  for  injury  to  certain  goods  of 
the  plaintiff  which  they  undertook  to  transport  by  wagon.  The 
defendant  Sanford  pleaded  infancy,  and  proved  that  he  was  a 
minor.  It  appeared  that  one  of  the  defendants  assured  the 
plaintiff  that  they  had  a  good  and  safe  wagon,  and  that  the 
wagon  was  pointed  out  to  them  at  the  time.  It  also  appeared 
that  they  informed  him  that  the  wagon  was  covered  with  a  good 
Lowell  sheet.  The  goods  were  damaged  by  rain  in  the  course 
of  the  journey.  The  defendants  encountered  rain  several  times, 
and  during  one  night  there  was  a  heavy  storm  of  wind  and  rain. 
There  was  evidence  tending  to  show  that  on  one  occasion  at 
least  the  defendants  spread  bed-quilts  over  the  goods  at  night 
to  protect  them  from  the  rain.  The  charge  to  the  jury  was  to 
the  effect  that  if  the  wagon  was  covered  and  secured  in  the  man- 
ner customary  with  wagoners  in  that  part  of  the  state,  and  if 
the  plaintiff,  knowing  the  condition  of  the  wagon,  consented  to 
transportation  therein,  and  if  the  wagoner  used  all  care  and  dil- 
igence in  his  power  to  prevent  injury,  notwithstanding  which 
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the  injoiy  happened,  the  defendants  were  not  liable.  Stmdiy  in- 
Btmctions  asked  for  hy  the  plaintiff  were  refused,  or  given  with 
qualifications.  Verdict  and  judgments  for  the  defendants^  and 
new  trial  refused. 

Anderson  and  Hood^  for  the  appellant. 

Donley,  Bowden,  and  ChiUon,  for  the  appellees. 

By  Court,  Wheeleb,  J.  The  defendants  were  common  car- 
riers, according  to  the  rule  laid  down  by  this  court  in  the  case  of 
Chevallier  v.  Straham,  2  Tex.  115  [47  Am.  Dec.  639].  The  doc- 
trine  of  the  law  respecting  the  liability  of  common  carriers  was 
well  considered  in  that  case,  and  is  too  well  settled  to  require 
further  examination  here.  There  manifestly  is  nothing  in  this 
case  to  take  it  out  of  the  general  rule  in  respect  to  the  liability 
of  common  carriers,  as  laid  down  by  this  court  in  the  case  of 
Chevallier  v.  Siraham,  supra.  In  the  charge  to  the  jury,  and 
the  refusal  of  a  new  trial,  the  court  was  doubtless  influenced  by 
Chevaillier  y.  Potion,  10  Tex.  344.  But  that  was  a  particular  and 
excepted  case,  having  esx>ecial  and  exclusive  reference  to  that 
particular  mode  of  transportation.  Upon  the  facts  of  that  case, 
it  was  settled,  and  rightly,  on  principle,  that  the  carrier  was  not 
responsible  for  a  loss  which  occurred  from  causes  necessarily  in- 
cident to  that  mode  of  transportation,  which  was  as  well  known 
to  the  person  who  shipped  the  goods  as  to  the  carrier.  It  was 
not  intended,  as  the  opinion  shows,  to  unsettle  any  principle  of 
the  law  respecting  the  liability  of  common  carriers;  and  it  is 
expressly  stated  that  the  exception  was  not  to  be  extended  so  as 
to  conflict,  in  any  degree,  with  the  opinion  of  the  court  in  Chev- 
allier V.  Siraham,  supra.  It  is  unnecessary  to  repeat  here  the 
doctrines  of  that  opinion.  They  are  as  clearly  and  firmly  set- 
tled by  the  uninterrupted  current  of  decisions  in  the  English 
and  American  courts  as  any  principles  of  the  law  can  be;  they 
are  not  to  be  overturned  or  shaken  by  anything  short  of  legis- 
lative enactment,  and  they  apply  in  their  full  force  to  the  facts  of 
the  present  case.  It  is  a  very  different  case  from  that  of  shipping 
cotton  upon  an  open  boat,  knowing  that  it  was  not  and  would  not 
be  covered  so  as  to  protect  it  from  the  weather.  It  cannot  be  pre- 
tended that  goods  may  not  be  conveyed  securely  in  a  covered 
wagon  without  being  exposed  to  injury  from  rain,  and  he  who 
undertakes  their  transportation  in  this  mode,  as  a  common  car- 
rier, insures  their  carriage  securely  and  without  injury  from  any 
such  cause.  The  owner  confides  them  to  his  care  and  discretion, 
and  he  is  responsible  if  they  sustain  injury,  unless  it  be  in  the 
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excepted  cases:  2  Kent's  Com.  697;  CkevalUer  v.  Slraham,  supra, 
and  cases  cited.  The  charge  of  the  court  was  inapplicable  to 
the  case  and  calculated  to  mislead,  and  the  yerdict,  as  to  the 
defendant  Carr,  was  contrary  to  law  and  the  evidence.  The 
plea  of  infancy  of  the  defendant  Sanford  was  sustained  by  the 
proof,  and  as  to  him  the  judgment  is  affirmed;  but  as  to  the  de- 
fendant Carr  it  is  erroneous,  and  must  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Ordered  accordingly.  

Waooiteb  is  Comfoir  Carrixb,  when:  See  Gordon  y.  Htaekhuon,  37  Am. 
Dec.  464;  CkevaUkr  y.  Straham,  47  Id.  639,  and  note. 


MOEIi    V.    FeTJiMAN. 

C17  TxxAS,  807.] 

Bbfitsal  of  Leave  to  Plead  Infancy  aftsb  Answer  to  Mebits,  and 
when  the  parties  are  about  to  go  to  trial,  is  not  error. 

Letters  of  Drawer  after  Acceptance  of  Draft,  DiRBcmNO  Drawee 
TO  WmmoLD  payment  of  part,  because  the  draft  was  drawn  for  too 
much,  are  inadmissible  eyidence  in  an  action  by  the  holder  a^nst  the 
drawee. 

Verdict  for  "Amoitnt  Due  on  the  Draft,  with  Usitai.  iNTEREarr,**  is  suf- 
ficiently certain  to  support  a  judgment  for  the  amount  of  the  draft  and 
interest,  less  a  credit  appearing  on  the  draft. 

Appeal  from  a  judgment  against  the  acceptor  of  a  certain 
draft.     The  opinion  states  the  facts. 

Campbell  and  Smith,  for  the  appellant. 

Turner  and  Sneed,  for  the  appellee. 

By  Court,  Lipscomb,  J.  This  suit  was  brought  by  the  ai)pel- 
lee,  on  a  draft  drawn  in  his  favor  on  the  appellant  and  accepted 
by  the  latter.  The  defendant  below  answered  by  a  general  denial 
of  the  charges  in  the  petition.  Second,  tender  of  all  excepting 
twenty-five  dollars,  which  he  avers  that  he  had  been  instructed 
by  the  drawer  to  retain  in  his  hands.  After  these  pleas,  and 
when  about  to  go  into  trial,  the  defendant  asked  leave  to  file  a 
plea  in  abatement,  on  the  ground  of  the  infancy  of  the  plaintiff, 
which  was  refused.  On  the  trial,  the  defendant  offered  to  prove 
that  he  had  received  letters  from  the  drawer  of  the  draft,  re- 
questing him  to  withhold  the  payment  of  twenty-five  dollars, 
alleging  that  the  drawer  had  drawn  for  that  amount  too  much. 
The  existence  of  the  letters  and  their  loss  was  proved.    This  evi- 
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dence^was  rejected  by  the  court.  The  rejection  of  this  evidence 
and  the  refusal  to  receive  the  plea  of  the  infancy  of  the  plaintiff 
are  assigned  as  error. 

The  plea  of  the  infancy  should  have  been  offered  before  an- 
swer, and  there  is  nothing  in  its  character  that  could  claim  any 
favor  from  the  court  when  presented  out  of  the  regular  order 
of  defense;  and  the  court  did  not  err  in  refusing  to  receive  it. 

There  is  no  error  in  rejecting  the  evidence  of  the  letters  of 
of  the  drawer  of  the  draft.  The  drawer  could  not  make  evi- 
dence in  his  own  favor  against  the  holder  of  his  draft.  The  let- 
ters would  not  have  been  evidence  if  they  had  been  introduced. 
It  was  therefore  right  and  proper  to  reject  proof  of  their  con- 
tents. 

The  only  remaining  ground  of  error  worthy  of  notice  is  that 
the  verdict  of  the  jury  does  not  support  the  judgment  of  the 
court.  There  is  nothing  in  this  assignment  when  the  record  is 
properly  understood.  It  appears  that  the  jury  made  two  re- 
turns; the  first  found  **  for  the  plaintiff  one  hundred  and  forty- 
six  dollars,  with  interest  and  costs  up  to  the  time  when  the  legal 
tender  was  made."  This  was  very  properly  regarded  by  the 
court  as  no  verdict,  because  it  did  not  fix  the  time  of  the  tender, 
and  the  court  directed  them  to  return  again  and  consider  of  their, 
verdict.  Afterwards  they  returned  into  court  the  following  ver- 
dict: We,  the  jury,  find  for  the  plaintiff  the  amount  due  on  the 
draft,  with  usual  interest.  This  verdict  was  received  by  thecourt, 
and  it  was  on  this  that  the  court  rendered  judgment.  By  an. 
irregularity  in  making  up  the  record,  the  order  of  time  when  the 
two  returns  were  made  has  been  transposed,  making  the  first 
last,  and  the  judgment  following  would,  without  further  exami- 
nation of  the  record,  seem  to  have  been  rendered  upon  the  re- 
turn immediately  preceding  it.  The  bill  of  exceptions,  made  a 
part  of  the  record,  sufficiently  explains  the  clerk's  mistake,  and 
shows  to  which  return  the  judgment  applies.  The  verdict  is 
not  as<jxplicit  as  it  might  have  been;  it  finds,  however,  in  effect, 
what  the  draft  shows  to  be  due,  and  such  findings  have  been  re- 
garded as  sufficiently  certain.  There  was  a  credit  upon  the 
draft,  which  seems  to  have  been  allowed  in  the  judgment.  The 
statement  of  facts  shows  a  complete  failure  to  sustain  the  plea 
of  tender,  and  there  was  no  ground  for  a  new  trial.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 

Am.  Dbo.  Vol.  LXVn— 42 
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WiNTZ  V.  Morrison. 

[17  Tbjlab,  872.1 

Sale  is  Vitiated  bi*  Any  MisREFBESENTAxioy  o»  OoKtSACKEKT  or  Mate- 
BiAL  Facts  respectlDg  the  property  for  the  purpose  of  deceiviDg,  aod 
which  does  deceive,  the  buyer. 

Concealment  by  Vexdok  op  Hokseh  op  Fact  that  Thet  have  CoNTPAOiors 
Disease  of  a  fatal  character,  to  his  knowledge,  such  disease  not  being 
discoverable  by  such  an  examination  as  a  careful  man  would  make  before 
buying,  entitles  the  purchaser  to  rescind  the  contract,  and  to  recover 
damages  for  the  fraud,  especially  where  such  concealment  is  accompanied 
by  actual  misrepresentations  accounting  for  any  suspiciouB  appearances 
in  the  animals. 

RiTLE  OP  Caveat  Emptor  does  not  Cover  Fraudttlent  Concealment  or 
Misrepresentation  by  the  vendor  of  any  material  fact  indncing  the 
purchaser  to  buy. 

I:CSTRrCTION   AS  TO  MEASURE  OP  DAMAGES  IN  AOTION  AGAINST  VSNDOR  OP 

Diseased  Horses  for  Fraudulent  Concealment  of  the  facts  redpecting 
ijuch  disease,  and  for  the  rescission  of  the  contract  on  account  of  snch 
fraud,  to  the  effect  that  the  plaintiff  is  entitled  to  the  cost  price  of  the 
animals  that  have  died,  with  interest,  and  to  the  difference  in  value  be- 
tween those  yet  living  which  are  diseased  and  sound  animals  of  the  same 
quality,  with  interest,  and  also  to  compensation  for  necessary  care  and 
attention  bestowed  upon  the  animals,  is  8u£Scieutly  favorable  to  de- 
fendant. 

VcitDOR  OF  Diseased  Animals  is  Liable  for  Damages  for  Communication 
of  Such  Disease  to  other  animals  purchased  at  the -same  time,  and  also, 
it  seems,  for  the  communication  of  such  disease  to  other  animals  of  the 
purchaser,  in  an  action  by  such  purohoserfor  fraud  in  concealing  the  fact 
tliat  they  are  so  diseased. 

Error  in  Instruction  Favorable  to  Appellant  is  no  ground  for  the  r&> 
versal  of  a  judgment. 

Instruction  Assuming  Fact  to  be  Doubtful  when  there  is  No  Con- 
flict of  evidence  respecting  it,  or  assuming  hypothesis  at-variance  with  tho 
fact,  should  not  be  given. 

ItuLE  THAT  Judge  should  not  Charge  on  Weight  op  Evidence  applies 
only  where  there  is  doubt,  and  the  jury  are  required  to  weigh  the  evi- 
dence. 

Tender  of  Return  of  Animals  to  Vendor,  in  Action  for  Fraudulent 
Concealment  of  the  fact  that  they  are  diseased,  is  not  necessary  to  en- 
title the  vendee  to  recover  his  damages;  nor  is  it  necessary  to  entitle  him 
to  rescind  the  contract  if  the  animals  are  entirely  worthless. 

Vendor,  in  Suit  by  Purchaser  to  Rescind  Sale  for  Fraud,  haviko 
Transferred  Purchaser's  Notes  to  third  persons,  so  that  he  cannot 
deliver  them  up  to  be  canceled,  is  liable  for  the  amount  in  money. 

Appeal  from  a  judgment  for  the  plaintiff  in  a  suit  to  rescind  a 
contract  for  ihe  sale  of  a  drove  of  horses  to  him  by  the  defend- 
ant, on  account  of  the  defendant's  fraudulent  concealment  of  the 
fact  that  the  animals  were  afflicted  with  a  malignant  contagious 
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disea8e>  whereby  half  of  them  had  already  died  and  the  others 
■were  likely  to  die,  and  to  recover  damages  for  the  fraud.  It 
appearing  that  the  defendant  had  transferred  certain  notes  of 
the  plaintiff  given  for  part  of  the  purchase  money,  judgment  was 
entered  in  favor  of  the  plaintiff  for  the  amount  of  damages  found 
by  the  verdict.  The  various  assignments  of  error  and  the  facts 
necessary  to  explain  them  sufficiently  appear  from  tha  opinion. 

Paschala  and  Stribling,  for  the  appellant. 

Waul  and  Wilson,  and  J.  Ireland,  for  the  appellee. 

By  Court,  Wheeleb,  J.  The  assignment  of  error  questions 
the  accuracy  of  the  charge  of  the  court,  the  propriety  of  refus- 
ing instructions  asked  by  the  defendant,  and  the  sufficiency  of 
the  evidence  to  warrant  the  verdict. 

In  examining  the  charge  of  the  court  and  the  instructions 
refused,  regard  must  be  had  to  their  relevancy  and  pertinency 
to  the  issues  and  proofs.  The  action  was  for  fraud  and  deceit 
practiced  in  the  sale;  and  was  well  brought  on  the  special  facts 
and  circumstances  relied  on  as  creating  the  defendant's  liability. 
It  was  (as  all  our  actions  in  general  are)  a  special  action  on  the 
plaintiff's  case.  The  petition  sets  forth  the  sale  of  the  property 
for  its  full,  fair  value;  its  apparent  soundness,  but  real  unsound- 
ness and  the  nature  of  it;  and  the  defendant's  knowledge  and 
fraudulent  concealment  and  false  representations.  The  answer 
put  in  issue  the  fact  of  the  defendant's  knowledge  of  the  un- 
soundness, and  his  concealment  and  misrepresentations.  Upon 
these  issues  the  case  was  submitted  to  the  jury;  the  material 
averments  of  the  petition  were  well  supported  by  the  proofs; 
and  thereupon  the  court  instructed  the  jury,  in  substance,  that 
if  the  drove  of  horses  had  among  their  number  any  animal  with 
an  infectious  or  contagious  disease,  which  could  be  discovered 
by  such  an  examination  as  a  careful  and  prudent  man  would 
make  under  like  circumstances,  the  plaintiff  could  not  recover 
damages  occasioned  by  such  disease.  But  if  the  lot  of  horses  sold 
were  so  diseased  at  the  time  of  the  sale,  and  the  defendant  knew 
and  suppressed  the  fact,  and  the  plaintiff  could  not  ascertain  it 
before  making  the  purchase  by  such  an  examination  as  a  care- 
ful man  would  make,  the  plaintiff  was  entitled  to  recover  the 
damages  he  had  sustained  by  reason  of  the  unsoundness.  In 
this  there  clearly  was  no  error  of  which  the  defendant  can  com- 
plain. It  was  in  proof  that  he  knew  the  horses  were  diseased, 
and  represented  them  as  sound.  He  accounted  for  any  suspi- 
cious appearances,  by  saying  they  had  had  the  distemper  and 
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were  getting  well  of  it;  thus  diverting  the  attention  of  the  plain- 
tiff, and  lulling  any  suspicions  appearances  might  have  excited; 
inducing  him  to  believe  they  were  occasioned  by  a  compara- 
tively trivial  disease,  which  all  the  witnesses  agree  that  it  was  not, 
instead  of  the  really  malignant  and  fatal  disorder  which  the 
proof  shows  it  to  have  been.  There  can  be  no  question  that  the 
evidence  discloses  a  case  of  manifest  fraud. 

Nothing  can  be  better  settled  than  that  fraud  vitiates  every 
contract,  and  may  consist  either  in  misrepresentation  or  in 
concealment.  Every  misrepresentation  with  regard  to  anything 
which  is  a  material  inducement  to  a  sale,  which  is  made  to  de- 
ceive and  which  actually  does  deceive  the  vendee,  vitiates  the 
contract  of  sale.  So,  also,  every  concealment  of  defects  by  arti- 
fice and  for  the  purpose  of  deceiving  the  buyer  is  a  fraud  which 
vitiates  the  sale.  "  The  inference  of  fraud  is  easily  and  almost 
inevitably  drawn  where  there  is  a  suppression  or  concealment 
of  material  circumstances,  and  one  of  the  contracting  parties  is 
knowingly  suffered  to  deal  under  a  delusion:"  2  Kent's  Com. 
483;  Stoiy  on  Cont.,  sees.  840-842.  The  inference  is  peculiarly 
cogent  and  quite  irresistible  where,  as  in  this  case,  the  vendor 
suppresses  or  conceals  the  fact  that  the  animal  sold  is  affected 
with  a  contagious  and  fatal  disorder,  which  will  not  only  occa- 
sion its  loss,  but  is  liable  to  be  communicated  to  others,  and 
cause  still  further  destruction  and  loss.  The  suppression  or 
concealment  of  such  a  fact  in  the  sale  cannot  be  considered  as 
anything  less  than  a  positive  fraud,  and  of  a  peculiarly  aggra- 
vated character.  But  there  was  not  only  fraudulent  conceal- 
ment in  this  case,  but  misrepresentation  also,  fixing  the  char- 
acter of  the  transaction,  on  the  part  of  the  defendant,  as 
fraudulent  beyond  a  question.  For  there  can  be  no  question 
that  such  misrepresentations,  in  respect  to  that  which  was  the  in- 
ducement to  the  purchase,  constituted  a  fraud  upon  the  plaintiff. 
Where  a  party  misrepresents  a  mateiial  fact,  or  produces  a  false 
impression  by  words  or  acts  in  order  to  mislead  or  to  obtain  an 
undue  advantage,  it  is  a  case  of  manifest  fraud:  1  Story's  Eq. 
Jur.,  sees.  192  et  seq.;  2  Kent's  Com.  484.  And  in  such  a  case 
the  ground  of  the  action  is  the  deceit  practiced  upon  the  buyer, 
to  his  injury.  It  undoubtedly  is  true,  as  stated  in  the  text  of 
Judge  Story  to  which  we  are  referred  by  the  counsel  for  ap- 
pellant, that  '*  the  first  and  general  rule  in  relation  to  war- 
ranty in  cases  of  sale  is  that  the  purchaser  buys  at  his  own  risk, 
cavecU  emptor,  unless  the  seller  either  give  an  express  warranty, 
or  unless  the  law  imply  a  warranty  from  the  circumBtanceB  of 
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the  case  or  the  nature  of  the  thing  sold,  or  unless  the  seller  be 
guilty  of  a  fraudulent  representation  or  concealment  in  respect 
to  a  material  inducement  to  the  sale:"  Story  on  Sales,  sec.  345. 
But  here  the  rule  caveat  emptor  does  not  apply;  for  it  is  the  very 
case  which  is  given  as  an  exception  in  the  text,  where  the  seller 
has  been  guilty  of  a  fraudulent  representation  and  concealment 
in  respect  to  the  material  inducement  to  the  sale. 

It  is  not  deemed  necessary  to  examine  the  doctrine  of  war- 
ranty in  cases  of  sale,  but  it  may  be  observed,  in  the  words  of 
the  same  learned  author,  that  *'  the  tendency  of  all  the  modem 
cases  on  warranty  is  to  enlarge  the  responsibility  of  the  seller; 
to  construe  every  aflBrmation  by  him  to  be  a  waiTanty,  and  fre- 
quently to  imply  a  warranty  on  his  part  from  acts  and  circum- 
stances, wherever  they  were  relied  upon  by  the  buyer.  The 
maxim  of  cav'  at  emptor  seems  gradually  to  be  restricted  in  its 
operation,  and  limited  in  its  dominion,  and  beset  with  the  cir- 
cumvallations  of  the  modern  doctrine  of  implied  warranty,  until 
it  can  no  longer  claim  the  empire  over  the  law  of  sales,  and  is 
but  a  shadow  of  itself.  Of  course,  if  there  be  any  fraud  or  gross 
mistake  in  the  case,  the  contract  of  sale  would  be  thereby  com- 
pletely annulled:"  Id.,  sec.  359.  **  Gradually  the  old  common- 
law  rule  of  caveat  emptor  has  been  losing  ground,  and  the  law 
has  been  tending  towards  the  doctrine  of  the  Roman  law,  which 
is  its  antipode — caveat  venditor — until  it  now  occupies  a  middle 
ground  between  the  two,  by  requiring  the  strictest  good  faith  on 
the  part  of  the  seller  in  all  that  he  says  and  does,  and  throwing 
on  the  buyer  the  responsibility  for  any  foolish  mistakes  or  wrong 
conclusions  which  may  result  from  his  trusting  to  his  own  judg- 
ment:" Id.,  sec.  365. 

In  respect  to  the  measure  of  damages,  the  court  adopted  the 
general  rule  in  actions  by  the  vendee  for  the  breach  of  war- 
ranty; that  is,  the  difference  between  the  price  paid  and  the 
worth  of  the  article  at  the  time  of  delivery,  with  its  defects  and 
vices.  But  if  the  vendee  has  sustained  other  additional  injury 
which  is  either  the  immediate  consequence  of  the  failure  of  the 
vendor  to  perform  his  contract,  or  a  material  incident  thereto, 
he  may  recover  such  damages:  Story  on  Sales,  sec.  453.  ^he 
plaintiff,  however,  was  only  allowed  the  benefit  of  the  latter 
proposition,  as  to  consequential  damages,  to  cover  the  expense 
of  taking  care  of  the  horses.  The  recovery  was  i-estricted  by  the 
charge,  and  was  in  fact  confined  to  the  actual  loss  which  the 
plaintiff  had  sustained  in  the  horses  sold  him,  and  compensa- 
tion for  the  necessary  care  and  attention  bestowed  upon  them; 
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and  though  there  was  evidence  of  other  damage,  it  was  not  al- 
lowed. 

In  the  case  of  Jeffrey  v.  Bigelow,  13  Wend.  518  [28  Am.  Dec. 
476],  which  was  a  case  similar  to  the  present,  and  is  in  point, 
the  supreme  court  of  New  York  did  not  thus  restrict  the  plain- 
tiflf  in  his  right  to  recover  consequential  damages.  The  plain- 
tifif  had  purchased  of  the  defendants  a  flock  of  sheep,  which 
were  diseased.  The  disease  proved  to  be  contagious,  and  was 
communicated  to  other  sheep  of  the  plaintiff  which  he  beford 
owned;  and  it  was  held  that  his  claim  for  damages  was  not  lim- 
ited to  the  loss  of  the  sheep  purchased,  but  extended  to  the  other 
sheep  to  which  the  distemper  was  communicated.  The  court 
said:  **  The  plaintiff  is  entitled  to  such  damages>as  necessarily 
and  naturally  flow  from  the  act  of  the-defendants.  The  damage 
is  not  the  mere  difference  between  a  diseased  sheep  and  a 
healthy  one,  but  the  damage  sustained  by  communicating  the 

disease  to  the  plaintiff's  flock If  a  person  sells  me  a  cow 

which  he  knows  to  be  affected  with  a  contagious  distemper,  and 
conceals  this  disease  from  me,  such  concealment  is  a  fraud  on  Lis 
part,  which  renders  him  responsible  for  the  damages  I  suffer, 
not  only  in  that  particular  cow  which  is  the  object  of  his  original 
obligation,  but  also  in  my  other  cattle  to  which  the  distemper 
is  communicated;  for  it  is  a  fraud  in  the  seller  which  occasions 
this  damage:  Evans's  Pothier,  pt.  1,  c.  2,  art.  3,  p.  166:"  Id. 
523,  524.  On  the  subject  of  the  fraudulent  concealment,  the 
court  held  that  as  the  agent  of  the  defendants  had  authority  to 
sell,  and  did  sell,  with  a  knowledge  that  the  sheep  were  dis- 
eased, and  did  not  commuRicate  the  fact  to  the  purchaser,  his 
priucipals,  although  they  had  no  actual  knowledge  of  the  fraud, 
were  nevertheless  liable  to  respond  in  damages  to  the  purchaser. 

It  is  manifest  that  whatever  error  there  was  in  the  charge  of 
the  court  was  committed  in  favor  of  the  defendant.  He  cannot 
complain  of  such  error. 

It  is  unnecessary  to  examine  separately  the  several  instructions 
refused.  It  will  suffice  to  say  that  those  not  embraced  substan- 
tially in  the  charge  given  were  either  not  correct  in  themselves 
or  were  not  warranted  by  the  proof.  As  we  have  seen,  it  would 
not  have  been  correct,  in  point  of  law,  to  have  instructed  the  jury, 
as  asked,  that  the  defendant  was  not  responsible  in  damages  for 
the  loss  of  any  part  of  the  drove  not  actually  diseased  at  the 
time  of  the  sale;  or  for  loss  occasioned  by  the  commum'cation 
of  the  disease  to  other  portions  of  the  drove;  the  correct  rule 
being  that  the  plaintiff  was  entitled  to  such  damages  as  neces- 
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Barily  or  Yiaturally  resulted  from  the  act  of  the  defendant. 
Nor  would  the  court  have  been  warranted  in  giving  instructions 
which  assumed  that  the  disease  was  open  and  apparent 
to  the  observation  of  the  plaintiff.  The  proof  was  that 
a  part  of  the  stock  was  not  seen  by  the  plaintiff,  but  was  taken 
on  the  defendant's  representation;  and  there  was  nothing  in 
the  evidence  to  warrant  the  supposition  that  by  ordinary  care 
the  plaintiff  might  have  been  apprised  of  the  character  of  the 
disease,  if  even  that  would  exonerate  the  defendant  in  a  case  of 
fraud :  Story  on  Sales,  sees.  354  et.  seq.  Nor  would  the  court 
have  been  warranted  in  giving  the  charge  which  assumed  that 
the  disease  was  not,  or  may  not  have  been,  contagious;  since, 
from  the  evidence,  there  could  be  no  doubt  that  it  was  so. 
Where  there  is  no  conflict  in  the  testimony,  and  no  room  to 
doubt  or  hesitate-as  to  a  matter  of  fact  in  issue,  the  judge,  in 
his  charge,  ought  not  to  assume  that  it  is  or  may  be  doubtful. 
Such  a  course  is  calculated  either  to  confound  the  jury,  by  caus- 
ing them  to  doubt  the  justice  of  their  own  clear  convictions,  or 
to  mislead  by  inducing  them  to  suppose  they  may  find  the  fact 
either  way,  when  the  evidence  warrants  but  one  conclusion; 
and  to  find  contrawise  would  be  to  find  manifestly  against  the 
evidence.  The  rule  which  forbids  the  judge  to  charge  upon 
the  weight  of  evidence  does  not  require  or  authoiize  him  to  as- 
sume as  doubtful  that  which  is  clear  and  indisputable;  or  to 
assume  hypotheses  at  variance  with  the  certain  fact.  Where 
the  evidence  to  a  fact  is  positive  and  not  disputed  or  questioned, 
it  is  to  be  taken  as  an  established  fact;  and  the  charge  of  the 
court  should  proceed  upon  that  basis.  It  is  only  where  there 
may  be  doubt  that  the  jury  are  required  to  weigh  the  evi- 
dence, and  it  is  then  only  that  the  rule  applies  that  the  court 
shall  not  charge  upon  the  weight  of  evidence.  It  is  not  the 
meaning  of  the  rule  that  the  judge  shall  ignore  the  indisput- 
able facts  of  the  case;  or  distrust  the  evidence  of  his  senses;  or 
that  he  shall  assume  that  the  jury  may  doubt  where  there  is  no 
room  for  doubt;  or  find  contrary  to  the  evidence  and  manifest 
truth  and  justice  of  the  case. 

It  is  unnecessaiy  to  review  the  evidence  on  which  the  verdict 
was  found.  The  question  of  fact  as  to  the  character  of  the 
disease,  the  knowledge,  concealment,  and  misrepresentations 
of  the  defendant,  the  fraud  practiced,  the  value  of  the  property, 
and  the  damages  actually  sustained,  were  questions  for  the  jury, 
on  which  they  have  passed;  and  their  verdict  is  well  supported 
by  the  evidence. 
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It  is  objected  tbat  there  was  no  tender  of  the  horses  to  the 
defendant  at  his  place  of  residence.  Such  tender  was  not  neces- 
sary to  entitle  the  plaintiff  to  recorer  his  damages;  nor  was  it 
necessary  to  entitle  him  to  a  rescission  of  the  contract  that  he 
should  have  offered  to  restore  the  property,  it  having  been 
proved  and  found  by  the  jury  to  be  utterly  worthless.  But  if 
such  offer  was  necessary,  it  was  made;  the  defendant  did  not 
object  to  the  manner  of  it,  but  positively  refused  to  take  back 
the  property.     More  could  not  be  required  of  the  plaintiff. 

The  assignment  of  errors  does  not  question  the  correctness  of 
the  judgment;  and  the  appellant  has  nothing  to  complain  of  in 
the  manner  of  its  rendition.  The  petition  prayed  the  delivery 
up  and  cancellation  of  the  notes  given  the  defendant  for  a  part 
of  the  price  of  the  purchase.  But  the  answer  of  the  defendant 
disclosed  that  he  had  already  assigned  and  transferred  the  notes 
to  a  third  person.  They  were  transferred  out  of  the  power  of 
the  party  and  the  court.  The  court  could  not  act  upon  them. 
The  only  alternative  relief  which  the  court  could  award  was 
granted,  and  rightly,  under  the  prayer  for  general  relief.  We 
are  of  opinion  that  there  is  no  error  in  the  judgment,  and  it  is 
af^rmed. 

Judgment  affirmed. 

Fraud  or  Misrepresentation  by  Vendor  of  Chattel,  Effect  of,  and 
remedies  for:  See  Connmmlle  v.  Wadleigh,  41  Am.  Dec.  214;  Jofinson  v.  J/c- 
Lane^  43  Id.  102;  Harmon  v.  Sanderson,  45  Id.  272;  Price  v.  Lewis,  55  Id. 
536;  Ti-ice  v.  Cochran,  50  Id.  15;  McCuUoch  v.  Scott,  Id.  501;  Cunninghams, 
Smitit,  60  Id.  333;  hin,,'sbury  v.  Taiflor,  50  Id.  007;  Mahurin  v.  Harding,  59 
Id.  401,  aud  cases  cited  in  notes  thereto. 

Selling  Diseased  Animals  as  Sound,  Liability  for:  See  Otcrge  v. 
Johnson,  44  Am.  Dec.  288;  Staines  v.  Shore,  55  Id.  492;  Mahurin  v.  Hard- 
ing, 59  Id.  401,  and  cases  cited  in  notes  thereto.  As  to  the  measure  of  dam- 
ages in  such  cases,  see  Jrjrry  v.  Bigelow,  28  Id.  476;  Stiles  v.  While,  45  Id. 
214;  Woodward  v.  Thaclter,  52  Id.  73,  and  notes  thereto. 

Return  of  Chattel  on  Rescission  for  Fraud  in  Sale,  Necessity  of: 
See  Johnson  v.  McLane,  43  Am.  Dec  102;  McCulloch  v.  Scott,  56  Id.  501, 
and  notes. 

Party  cannot  Complain  of  Error  in  his  Favor:  See  McOowen  v.  West, 
38  Am.  Dec.  468;  People  v.  CaU,  43  Id.  655;  Seabury  v.  Stewart,  58  Id.  254, 
and  notes  thereto;   Hale  v.  CroweU,  50  Id.  301. 

Instruction  upon  Weight  of  Evidence:  See  TroviUo  v.  TUford,  31  Am. 
Dec.  484;  Phillips  v.  Kingfield,  36  Id,  760;  Whit^ord  v.  Burckmyer,  39  ItL 
640;  Potts  V.  House,  50  Id.  329;  Crozier  v.  Kirker,  51  Id.  724;  WiUon  v.  Htts 
t09i,  53  Id.  138;  Beverly  v.  Burke,  54  Id.  351;  Bwhin  v.  Shields,  50  Id.  436; 
Woof/ork  V.  Sullivan,  5«  Id.  305;  Tibeau  v.  Tibeau,  59  Id.  529;  Houghtaling 
V.  Doll,  Id.  331;  Jones  v.  State,  62  Id.  550;  Porter  v.  Seikr,  Id.  341;  Melvva 
y.JSasly,  Id.  ■'171. 
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BURDITT    V.   SWENSOIC 

[17  TsZAft,  489.] 

Private  Nttsancb  is  Anything  Which  Does  HtmT  or  Annoyance  to 
the  lands,  tenements,  or  hereditaments  of  another.  The-annoyance  need 
not  be  such  as  to  endanger  health,  bat  it  is  sufficient  if  it  is  offensive  to 
the  senses,  and  renders  the  enjoyment  of  life  and  property  uncomforta- 
ble, or  even  causes  a  well-founded  apprehension  of  danger. 

Livery-stable  in  Town  is  not  Nuisance  prima  fcucit^  but  becomes  so  if 
kept  or  use<l  so  as  to  destroy  the  comfort  of  owners  and  occupants  of  ad- 
jacent premises,  and  so  as  to  impair  the  value  of  their  property. 

Perpetual  Injunction  against  Keeping  Livery-stable  upon  a  lot  ad- 
jacent to  plaintiff's  store  in  a  town  will  be  awarded  where  it  appears  that 
it  is  kept  in  a  filthy  and  unsafe  condition,  so  as  to  be  offensive  and  dan- 
gerous to  the  plaintiff,  and  the  owners  thereof  insist  that  it  is  well  k«pt, 
and  do  not  propose  to  keep  it  differently;  and  the  injunction  will  not  be 
limited  to  restraining  the  manner  of  keeping  it. 

Appeal  from  a  decree  awarding  an  injiinctioa  against  the 
manner  of  keeping  the  defendants'  livery-stable.  The  petition 
of  the  plaintiff  set  out  with  great  particularity  that  he  was  the 
proprietor  and  keeper  of  a  certain  store  for  the  sale  of  general 
merchandise  upon  a  certain  lot  in  the  city  of  Austin,  and  was 
carrying  on  a  valuable  business  therein;  that  the  defendants  had 
erected  upon  an  adjoining  lot  a  large  livery-stable,  notwithstand- 
ing the  remonstrances  of  the  plaintiff;  that  the  livery-stable  was 
kept  in  such  a  filthy  condition  as  to  be  very  offensive  to  the 
plaintiff  and  his  customers;  that  the  keeping  of  animals  and 
vehicles  standing  in  front  of  the  said  stable,  and  the  passing  of 
animals  into  and  out  of  the  same,  obstructed  the  passage  of  cus- 
tomers to  the  plaintiff's  store;  that  the  dust  generated  by  the 
tiamping  of  said  animals  was  of  great  damage  to  his  goods; 
that  there  was  no  fire-place  in  said  stable,  but  fires  were  built 
on  the  dirt  floor,  and  that  from  the  accumulation  of  combusti- 
bles there  there  was  great  danger  from  fire,  etc.  The  answer 
was  a  complete  denial  of  the  allegations  of  the  petition  as  to 
the  injurious  character  of  the  defendants'  stable,  and  a  justifi- 
cation of  their  mode  of  conducting  it.  A  preliminary  injunc- 
tion was  awarded,  which  was  afterwards  reformed  so  as  to  allow 
the  defendants  to  continue  to  use  their  stable  by  means  of  a  side 
enti'ance.  At  the  hearing  there  was  a  general  verdict  for  the 
plaintiff.  The  court  awarded  a  perpetual  injunction  against  the 
use  of  the  front  entrance  of  said  stable,  and  the  obstruction  of 
the  sidewalk  with  animals  and  vehicles,  and  against  keeping 
the  stable  in  a  filthy  condition  or  allowing  accumulations  of 
manure  longer  than  one  day  at  a  time,  and  also  against  making 
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any  fires  in  said  stable  except  in  a  stove  or  fire-place.  Defend- 
ants' motion  for  a  new  trial  overruled.  The  defendants  then 
appealed,  assigning  various  errors.  The  plaintiff  also-appealed, 
on  the  ground  that  the  defendants  should  have  been  perpeta- 
ally  enjoined  from  keeping  a  livery-stable  in  that  place* 

EamiUon,  OldJiam,  and  Sneed,  for  the  defendants. 

T.  H,  DuVal,  and  Paschals  and  Stribling,  for  the  plaintiffl 

By  Court,  Wheeler,  J.  It  is  not  questioned  that  the  allega- 
tions of  the  petition  were  sufl&cient  to  entitle  the  plaintiff  to  an 
injunction.  And  the  revelations  of  fact  which  the  record  con- 
tains show  that  the  plaintiff's  case  was  well  supported  by  the 
proof.  "We  cannot  hesitate  in  coming  to  the  conclusion,  from 
the  evidence,  that  the  stable  of  the  defendants  was  a  nuisance. 

What  constitutes  a  nuisance  is  well  defined.  The  word  means, 
literally,  annoyance;  in  law  it  signifies,  according  to  Blackstone, 
**  anything  that  worketh  hurt,  inconvenience,  or  damage:"  3 
Bia.  Com.  216.  A  private  nuisance  is  defined  to  be  anything 
done  to  the  hurt  or  annoyance  of  the  lands,  tenements,  or  here- 
ditaments of  another:  Id.  215;  as,  if  I  have  a  way  annexed  to 
my  estate  across  another  man's  land,  and  he  obstruct  me  in  the 
use  of  it  by  plowing  it  up,  or  laying  logs  across  it,  and  the  like; 
or  if  a  man  should  erect  his  building,  without  right,  so  as  to 
obstruct  my  ancient  lights;  or  keep  hogs  or  other  animals  so  as 
to  incommode  his  neighbor,  and  render  theair  unwholesome:  Id. ; 
Aldred'a  Caae,  9  Co.  58.  "And  by  consequence,  it  follows  that 
if  one  does  any  other  act,  in  itself  lawful,  which  being  done, 
in  that  place,  necessarily  tends  to  the  damage  of  another*s  prop- 
erty, it  is  a  nuisance;  for  it  is  incumbent  on  him  to  find  some 
other  place  to  do  that  act  where  it  will  be  less  offensive — so 
closely,"  says  Blackstone,  **  does  the  law  of  England  enforce 
that  excellent  rule  of  gospel  morality,  of  doing  to  others  as  wo 
would  they  should  do  unto  ourselves:"  3  Bla.  Com.  218.  To 
constitute  a  nuisance,  it  is  not  necessary  that  the  annoyance 
should  be  of  a  character  to  endanger  health;  but  it  is  sufficient 
if  it  occasions  that  which  is  offensive  to  the  senses,  and  which 
renders  the  enjoyment  of  life  and  property  uncomfortable :  CaUin 
V.  Valentine,  9  Paige,  576  [38  Am.  Dec.  567];  Coker  v.  Birge,  9 
Ga.  425,  428  [54  Am.  Dec.  347 J;  Dargan  v.  WaddUl,  9  Ired.  L. 
244  [49  Am.  Dec.  421].  Even  that  which  does  but  cause  a  well- 
founded  apprehension  of  danger  may  be  a  nuisance.  Thus,  in 
Chealliam  v.  Shearon,  1  Swan,  213,  216  [55  Am.  Dec.  734],  it  was 
held  that  a  powder-house  located  in  a  city,  and  containing  stored 
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therein  large  quantities  of  gunpowder,  was  a  nuisance.  **  When 
we  know,"  said  Judge  Green,  "  that  the  electric  fluid,  the  irre- 
sistible effects  of  which  are  disclosed  in  every  thunder-storm, 
may,  in  defiance  of  every  precaution,  cause  it  to  explode,  it  can- 
not be  doubted  that  if  five  hundred  kegs  of  powder  were  stored 
in  a  magazine  in  this  city  every  thunder-storm  would  awaken 
a  universal  alarm  and  consternation  in  the  minds  of  the 
inhabitants."  And  the  court  pronounced  it  per  se  a  nui- 
sance. So  it  has  been  held  that  building  a  smith's  forge  so 
near  another's  house,  and  making  such  a  noise  vrith  hammers 
that  the  occupants  could  not  sleep:  Com.  Dig.,  Action  on  the 
Case  for  Nuisance;  and  so  constructing  a  livery-stable  as  to 
disturb  the  occupants  of  an  adjacent  house  by  the  interminable 
stamping  of  horses,  day  and  night,  and  by  noisome  smells — is  a 
nuisance:  Dargan  v.  Waddill,  9  Ired.  L.  244  [49  Am.  Dec.  421]. 

These  references  show  that  the  plaintiff  took  upon  himself  an 
unnecessary  burden  of  proof  by  alleging  that  the  stable  was  an- 
noying and  injurious  to  him  in  more  ways  and  to  a  greater  extent 
than  was  necessary  to  constitute  it  a  nuisance.  Yet  there  was 
a  general  verdict  for  the  plaintiff,  maintaining  the  truth  of  his 
averments;  and  it  appears  to  be  well  supported  by  evidence. 
The  charge  of  the  court  was  not  unfavorable  to  the  defendants, 
and  we  do  not  perceive  any  ground  for  an  appeal  on  their  part 
in  any  of  the  errors  they  have  assigned.  The  only  question  is 
whether  the  court  did  not  err  in  refusing  a  peremptory  injunc- 
t;on  in  favor  of  the  plaintiff,  which  refusal  he  has  assigned  as  error. 

After  the  institution  of  this  proceeding  the  stable  appears  to 
have  been  kept  in  a  less  annoying  manner  than  formerly,  and 
the  witnesses  say,  as  well  as  stables  are  usually  kept.  Yet  the 
amended  petition  charged  it  to  have  been  still  a  nuisance,  and 
under  the  pleadings  and  proof  the  verdict  establishes  that  it  was 
such,  as  well  after  as  before  the  partial  dissolution  of  the  injunc- 
tion, or  the  partial  injunction  decreed.  The  finding  of  the  jury  is 
inqonsistent  with  any  other  conclusion  than  that  they  believed 
the  stable  to  be  a  nuisance  as  then  kept.  For  it  was  returned 
under  the  charge  of  the  court  to  the  effect  that  a  livery-stable 
is  not  in  itself  a  nuisance;  but  whether  it  be  so  or  not  will  de- 
dend  upon  the  manner  of  keeping  it  and  other  circumstances. 
It  would  appear,  then,  that  the  only  decree  which  could  be 
legally  rendered  on  the  verdict  was  a  perpetual  injunction. 

It  is  true,  as  observed  by  Chief  Justice  Ruflin  in  Dargan  v. 
V.  Waddill,  9  Ired.  L.  247  [49  Am.  Dec.  421],  that  a  livery-stable 
in  a  town  is  not  necessarily  or  prima  facie  a  nuisance.     Such 
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erections  may  be  and  usually  are  harmless  and  useful.  But  if  they 
be  so  built,  or  so  kept,  or  so  used,  as  to  destroy  the  comfort  of 
persons  owning  and  occupying  adjoining  premises,  and  impair 
Iheir  value,  stables  do  thereby  become  nuisances.  They  are  not 
necessarily  so,  but  may  become  so;  and  we  think  the  proof 
abundantly  shows  that  that  of  the  defendants  was  in  fact  so  by 
reason  of  its  locality  and  construction  as  well  as  the  manner  of 
keeping  it.  According  to  the  testimony  of  the  defendants'  wit- 
nesses, it  was  as  well  kept  as  livery-stables  generally  ai'e.  The 
defendants  did  not  propose  to  keep  it  differently,  or  profess  to 
be  able  and  willing  to  undertake  the  keeping  of  it  in  any  man- 
ner which  would  be  less  annoying  to  the  plaintiff.  Supposing  it 
possible  that  a  stable,  situated  and  constructed  as  this  is,  may 
be  so  kept  as  not  to  be  a  nuisance,  will  this  be  done  ?  What 
security  has  the  plaintiff  that  the  care  and  expense  necessary  for 
that  purpose  will  be  bestowed  ?  The  defendants  do  not  propose 
it.  On  the  contary,  they  insist  that  it  is  well  kept,  and  that  it 
is  not  a  nuisance.  That  is  the  issue  they  tender,  and  on  it  they 
rest  their  case;  it  has  been  rightly  found  against  them,  and  the 
corresponding  judgment  must  follow. 

In  Coker  v.  Birge,  10  Qti.  336,  which  was  a  bill  to  enjoin  the 
building  of  a  stable,  the  defendant,  in  his  answer,  insisted  that 
he  would  take  such  precautionary  measures  as  to  prevent  the 
apprehended  danger,  by  keeping  the  stable  clean,  sprinkling 
lime-water,  etc.  But  the  court  refused  to  discharge  the  ad  in- 
terim interdict,  so  far  as  to  permit  the  experiment  to  be  made; 
because  they  deemed  it  improbable  that  what  the  defendant 
proposed  would  be  done :  See  also  Coker  v.  Birge^  9  Qra.  425  [54 
Am.  Dee.  347]. 

So  in  Cailin  v.  Valentine,  9  Paige,  575  [38  Am.  Dec.  567], 
where  the  defendant,  by  his  answer,  insisted  that  he  intended 
to  use  a  slaughter-house  in  such  a  manner  that  it  would  not  be  a 
nuisance  to  complainants,  the  chancellor  admitted  that  it  was, 
porhaps,  possible  to  carry  on  the  business  to  a  limited  extent  in 
such  a  manner  as  that  it  would  not  be  a  nuisance;  but  he  thovight 
it  wholly  improbable  that  any  one  would  incur  such  cost  and 
labor,  and  therefore  refused  to  dissolve  the  injunction;  and  see 
cases  cited  in  Coker  v.  Birge,  supra. 

Here  the  defendants'  stable,  as  kept,  is  a  nuisance;  and  they 
do  not  propose  to  keep  it  in  any  other  manner  which  will  be  less 
offensive  or  injurious.  Nor  does  the  evidence  warrant  the  be- 
lief that,  as  it  is  located  and  constructed,  it  will  or  can  be  so 
kept  as  not  to  be  a  nuisance. 
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The  principle  upon  which  an  injunction  is  allowed  in  such 
cases  is,  that  the  injury  is  such  as,  from  its  nature,  is  not  sus- 
ceptible of  being  compensated  in  damages.  It  is  a  constantly 
occurring  grievance  from  day  to  day  and  year  to  year,  which,  in 
its  nature,  is  incapable  of  being  estimated  in  dollars  and  cents, 
and  cannot  be  prevented  otherwise  than  by  an  injunction:  2 
Story's  Eq.  Jur.,  sec.  925;  Attorney  General  v.  Nichol,  10  Ves. 
341. 

Though  the  defendtints  should  sustain  inconvenience  and  loss, 
they  have  no  just  cause  of  complaint.  They  were  aware  of  the 
plaintifT's  objections  to  their  building  their  stable  in  that  place. 
Still  they  persisted,  and  even  went  on  to  enlarge  it  after  the  in- 
stitution of  this  proceeding.  They  refused  every  ojffer  of  the 
plainAifif,  either  to  be  at  the  expense  of  removing  the  stable  or  of 
building  one  for  them  of  like  dimensions  elsewhere.  They  com- 
menced and  consummated  the  establishment  of  the  nuisance  in 
their  own  wrong.  The  maxim  of  the  law  is,  Use  your  own  ripfhts 
and  property  so  as  not  to  injure  that  of  another.  The  legal 
proposition,  consequently,  being  that  if  one  do  an  act  in  itself 
lawful,  which  being  done  in  a  particular  place  necessarily  tends 
to  the  damage  of  another's  property,  it  is  a  nuisance;  for  it  is  in- 
cumbent on  him  to  find  some  other  place  to  do  that  act  where  it 
will  not  be  injurious  to  his  neighbor:  3  Bla.  Com.  218;  it  was 
the  duty  of  the  defendants  to  find  some  other  place  for  their 
livery-stable  where  it  would  not  be  so  injurious  or  offensive  as 
to  deprive  others  of  their  accustomed  and  rightful  use  and  en- 
joyment of  their  property. 

We  are  of  opinion  that  the  judgment  be  reformed,  so  as  to 
render  the  decree  which  the  court  below  ought  to  have  ren- 
dered; that  is,  that  the  injunction  be  made  absolute  and  per- 
petual. 

Judgment  reformed.  

Nuisance,  What  Constitutes,  Generally:  See  CcUlin  v.  Valentine,  33 
Am.  Dec.  507;  Tanner  v.  Tnuteea  qf  Albion,  40  Id.  337;  Fiifh  v.  Dodge,  47 
Id.  254;  Coker  v.  Birge,  54  Id.  347,  and  notes  thereto. 

Stable  as  Nuisance:  See  Dargan  v.  WaddUl,  49  Am.  Dec.  421;  Kirldiam 
V.  Handij,  54  Id.  45;  Coker  v.  Blrge,  Id.  347,  and  notes.  That  a  stable  is  not 
a  nuisance  per  se  is  held,  citing  the  principal  case,  in  Keiser  v.  Lovett,  85  Ind. 
242.  The  case  is  cited  to  the  same  point  in  Miller  v.  Burch,  32  Tex.  210,  where 
it  is  held  that  in  snch  a  case,  as  it  is  the  use  of  the  building,  and  not  tlie 
building,  which  constitutes  the  nuisance,  the  destruction  of  the  building  to 
abate  the  nuisance  by  a  municipal  officer  is  unwarranted:  See,  on  that  point, 
Barclay  v.  Commonwealth,  64  Am.  Dec.  715,  and  cases  cited  in  a  note  thereto. 
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DrGNowrrry  v.  State. 

[17  Texas,  621.1 

Felonious  Intent  at  Time  op  Taking  is  Essential  to  Larceny;  but 
where  one  obtains  possession  of  an  article  merely  to  look  at  it,  but  with- 
out intending  to  steal,  and  then  embezzles  it,  he  is  guilty  of  Utrceny. 

Obligor  in  Bond  is  Guiltt  of  Larceny  in  Destroying  It  with  inteot 
to  benefit  himself,  after  having  obtained  possession  of  it  on  pretense  of 
examining  it,  even  though  ho  did  not  then  intend  to  destroy  it,  but  con- 
ceived the  design  at  the  moment  of  the  act  of  destruction. 

Felonious  Intent  in  Larceny  need  not  be  Intent  to  Benefit  the  of- 
fender pecuniarily:  an  intent  to  serve  either  himself  or  another,  though 
not  pecuniarily,  would  be  sufficient. 

Particular  Description  of  Thing  Stolen,  in  Indictment  for  larceny,  is 
not  necessary,  but  it  is  sufficient  to  describe  it  specifically  by  the  name 
usually  applied  to  it. 

Indictment  for  Larceny  of  "Certain  Instrument  of  WRiriNft  con- 
taining evidence  of  an  existing  contract  for  the  conveyance  of  real  estate, 
to  wit,  a  town  lot  in  the  city  of  A.,"  etc.,  of  a  specified  value,  the  prop- 
erty of  M.  F.,  sufficiently  describes  the  thing  stolen. 

Proof,  in  Larceny,  of  General  or  Special  Property  of  Owner,  alleged 
in  the  indictment,  in  the  thing  stolen,  is  sufficient  to  sustain  a  conviction; 
as  in  case  of  an  indictment  for  stealing  a  bond,  **  the  property  of  M.  F.," 
where  the  proof  is  that  the  bond  was  made  to  M.  F.  and  her  husband, 
since  deceased,  leaving  a  child  living. 

Unsupported  Affidavit  of  Prisoner  for  New  Trial  on  the  ground  of 
absent  testimony  is  insufficient. 

Ck)UNTER- affidavit  IN  RESPONSE  TO  AFFIDAVIT  FOR  Kbw  Trial  is  admis- 
sible. 

Appeal  from  a  conviction  on  an  indictment  for  larceny  of  '*  a 
certain  instrument  of  writing,"  the  property  of  Matilda  Francis. 
The  description  in  the  indictment  is  sufficiently  set  out  in  the 
syllabus.  The  evidence  was  that  the  writing  in  question  was  a 
bond  made  by  the  defendant  to  the  said  Matilda  Francis  and 
her  husband,  for  the  conveyance  of  a  certain  town  lot  in  the 
city  of  San  Antonio;  and  that  the  defendant  called  upon  Mrs. 
Francis  and  asked  to  ''see  that  contract,"  and  when  it  was 
handed  to  him  he  put  it  in  the  fire  and  destroyed  it,  and  after- 
wards tried  to  sell  the  lot  to  another.  Mrs.  Francis's  husband 
was  dead  when  the  offense  was  committed,  and  had  one  child 
living.  The  judge  charged  the  jury  that  if  the  prisoner  received 
the  writing  from  Mrs.  Francis,  and  unlawfully  destroyed  it  with- 
out her  consent,  and  with  a  view  to  benefit  himself  by  depriving 
ner  of  it,  and  her  interest  in  it  was  of  the  value  of  twenty  dol- 
lars, they  must  find  the  prisoner  guilty.  The  judge  refused 
certain  instructions  asked  by  the  prisoner,  among  others  that 
the  jury  conld  not  convict  unless  they  should  find  said  writing  to 
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have  been  the  sole  property  of  Mrs.  Francis.  Verdict  of  guilty. 
Motion  for  new  trial  and  in  arrest  of  judgment  overruled,  and 
judgment  on  the  verdict.  The  motion  for  a  new  trial  was  based 
upon  an  affidavit  of  the  prisoner,  stating  what  he  could  prove 
by  a  certain  witness  who  was  absent  from  the  state,  and  whose 
testimony  he  was  prevented  from  obtaining  by  the  fact  that  he 
was  led  to  believe  that  one  Layer,  a  witness  who  testified  for  the 
prosecution  on  the  trial,  would  swear  to  the  same  matters.  The 
(iffidavit  was  opposed  by  an  affidavit  from  Layer. 

Paschals  and  Strihlvng,  for  the  appellant. 

Thomas  J.  Jennings,  attorney  general,  for  the  state. 

By  Court,  Wheeler,  J.  The  two  grounds  mainly  relied  on 
for  reversing  the  judgment  are:  1.  The  charge  of  the  court;  2. 
The  overruling  the  motion  in  arrest  of  judgment. 

Simple  larceny  is  defined  to  be  **  the  felonious  taking  and  carry- 
ing away  of  the  personal  goods  of  another:"  4  Bla.  Com.  239. 
The  felonious  quality  consists  in  the  intention  of  the  prisoner 
to  defraud  the  owner,  and  to  apply  the  thing  stolen  to  his  own 
use:  Id.  232,  note  8,  Am.  ed.  from  18th  Lond.  ed.;  Archb.  Crim. 
PL ,  6th  ed. ,  862,  note  1,  by  Waterman.  If,  therefore,  the  inten- 
tion of  the  accused  was,  as  stated  in  the<5harge,  to  benefit  himself 
by  depriving  the  owner  of  the  property,  it  was  felonious.  As 
to  the  motive,  though  the  charge  does  not  use  the  word  "felo- 
nious" in  defining  the  crime,  yet  it  requires  the  jury  to  find  the 
intention  of  the  accused  to  have  been  such  as  necessarily  to 
constitute  the  taking  felonious,  if  the  act  of  taking  was  such  as, 
under  the  circumstances,  to  constitute  the  crime  of  larceny. 
Was  it  such  ?  There  can  scarcely  be  a  possible  doubt  that  the 
intention  of  the  accused  in  asking  to  see  the  paper  was  to  get 
possession  of  it,  that  he  might  destroy  it.  But  the  charge  of 
the  court  assumes  that  it  was  not  essential  to  constitute  the 
crime  that  the  felonious  intent  should  have  existed  at  the  time 
the  accused  received  the  paper  from  the  hand  of  the  witness. 
And  such  is  the  law.  The  felonious  intent  is  an  essential 
ingredient  in  the  crime  of  larceny,  and  it  must  exist  at  the  time 
of  the  taking;  for  no  subsequent  felonious  intention  will  render 
the  previous  taking  felonious :  Id.  But  where  the  offender  law- 
fully acquired  the  possession  of  goods,  but  under  a  bare  charge, 
the  owner  still  retaining  his  property  in  them,  the  offender  will 
be  guilty  of  larceny  at  common  law  in  embezzling  them. 

The  principle  is  thus  stated  by  Mr.  Russell,  in  treating  of  the 
cases  where  it  appears  the  goods  were  taken  by  delivery  or  con- 
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sent  of  the  owner:  "  It  may,  in  the  first  place,  be  observed,  with 
respect  to  those  cases  where  the  goods  are  obtained  by  delivery, 
that  if  it  appear  that  although  there  is  a  delivery  by  the  owner 
in  fact,  yet  there  is  clearly  no  change  of  property  nor  of  legal 
possession,  but  the  legal  possession  still  remains  exclusively  in 
the  owner,  larceny  may  be  committed  exactly  as  if  no  such  deliv- 
ery had  been  made:"  2  Russell  on  Crimes,  21.  And  the  doctrine 
is  illustrated  by  many  adjudged  cases.  Thus  if  a  master  deliver 
property  into  the  hands  of  a  servant  for  a  special  purpose,  as  to 
leave  it  at  the  house  of  a  friend,  or  to  get  change,  or  deposit 
with  a  banker,  the  servant  will  be  guilty  of  felony  in  applying 
it  to  his  own  use;  for  it  still  remains  in  the  constructive  posses- 
sion of  the  owner:  2  Bla.  Com.  229,  note  3,  and  numerous 
cases  there  cited;  Whart.  Crim.  L.,  2d^.,  572;  so  in  the  case 
cited  by  the  attorney  general,  People  v.  Call,  1  Denio,  120  [43 
Am.  Dec.  655],  where  the  holder  of  a  promissory  note,  having 
received  a  partial  payment  from  the  maker,  handed  it  to  him  to 
indorse  the  payment,  and  he  took  it  away  and  refused  to  give  it 
up,  it  was  held  that  the  possession  remained  in  the  owner,  and 
that  his  subsequent  conversion,  being  found  to  be  felonious, 
was  larceny;  that  it  was  not  essential  that  the  felonious  intent 
should  have-existed  when  the  prisoner  received  the  note.  "  If  it 
came  upon  him  after  the  note  had  been  received,  and  wliile  he 
was  making  the  indorsement,  or  subsequently,"  the  court  said, 
**  and  was  carried  into  effect  by  converting  the  property  to  his 
own  use,  it  was  larceny:"  Id.  124.  It  was  said:  "As  every  lar- 
ceny includes  a  trespass,  the  taking  must  be  from  the  posses- 
sion of  another.  But  here  it  is  necessary  to  discriminate  care- 
fully between  what  constitutes  in  law  a  possession  of  property 
and  that  which  amounts  only  to  its  care  and  charge:"  Id.  123. 
**  Where  one  having  only  the^care,  charge,  or  custody  of  prop- 
erty for  the  owner  converts  it  animo  furandiy  it  is  larceny,  the 
possession,  in  judgment  of  law,  remaining  in  the  owner  until 
the  conversion:"  Whart.  Crim.  L.  572. 

The  principle  is  certainly  applicable  and  was  rightly  applied 
to  the  present  case.  The  owner  handed  the  paper  to  the  accused 
at  his  request,  merely  that  he  might  see  it.  She  did  not  intend 
to  part  with  the  possession.  Nor,  in  judgment  of  law,  was  she 
divested  of  the  possession  while  the  paper  remained,  for  a  mere 
temporary  purpose,  in  the  hand  of  the  accused.  He  merely 
had  the  privilege  of  taking  it  for  the  purpose  of  inspecting  it  in 
her  presence.  And  though  it  seems  impossible  to  doubt  that 
his  intention  in  applying  to  see  it  was  that  he  might  destroy 
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it,  jet  that  was  not  essential  to  constitwite  the  crime.  It  was 
equally  larceny  if  he  conceived  the  intention  afterwards,  and  at 
the  yery  moment  when  he  did  the  act. 

It  is  certainly  true,  as  counsel  for  the>appellant  have  insisted, 
that  there  are  cases  where  the  taking  amounts  to  no  more  than 
a  trespass;  as  where  a  man  takes  another's  goods  openly  before 
his  face,  or  before  other  persons,  other  than  by  apparent  robbery; 
or  having  possessed  himself  of  them  avows  the  fact  before  he  is 
questioned;  and  where  the  prisoners  entered  another's  stable 
at  night  and  took  out  his  horses  and  rode  them  a  considerable 
distance,  and  left  them  at  an  inn,  and  were  afterwards  found 
pursuing  their  journey  on  foot — on  a  finding  by  the  jury  that 
the  prisoners  took  the  horses  merely  with  intent  to  ride,  and 
afterwards  left  them,  not  intending  to  return  or  make  any 
further  use  of  them,  it  was  held  trespass  and  not  larceny:  2  East 
P.  C.  662;  Whart.  Crim.  L.  557.  In  all  cases  of  this  de- 
scription, where  the  circumstances  are  such  as  show  that  the 
taking  was  not  with  a  felonious  intent,  it  will  amount  to  no 
more  than  a  trespass.  But  it  is  otherwise  where  the  taking  is 
accompanied  by  circumstances  which  demonstrate  a  felonious 
intention,  as  in  the  present  case:  the  accused  professing  a  wish 
to  see  the  witness  alone;  his  pretense  that  he  wished  merely  to 
see  the  paper;  the  destruction  of  it  in  order  to  enable  him  to 
sell  the  property  for  a  greater  sum ;  his  representation  to  the 
person  to  whom  he  immediately  proposed  to  **  sell,  that  he  had 
got  back  his  bond  from  Mrs.  Francis,"  evidently  intending  to 
suppress  and  conceal  the  fact  that  he  had  destroyed  it  against 
her  will,  and  to  create  the  impression  that  the  contract  had  been 
canceled  and  the  bond  given  up  by  her  consent.  The  charge 
of  the  court  fairly  submitted  to  the  jury  the  question  of  inten- 
tion ;  and  the  circumstances  seem  to  demonstrate  that  it  must 
have  been  fraudulent  and  felonious,  beyond  a  doubt.  At  least, 
the  jury  were  well  warranted  by  the  evidence  in  so  finding. 

The  charge  required  the  jury  to  find  that  the  intention  of  the 
accused  was  to  benefit  himself.  In  this  it  was  more  favorable 
to  the  accused  than  in  strictness  he  was  entitled  to  ask.  There 
can  be  no  doubt  that  was  his  intention;  and  upon  the  facts  of 
the  case  the  charge  was  very  proper.  But  to  constitute  the 
felonious  intent,  it  is  not  necessary  that  the  taking  should  be 
done  lucri  causa;  taking  with  an  intention  to  destroy  will  be 
sufficient  to  constitute  the-ofiense,  if  done  to  serve  the  offender 
or  another  person,  though  not  in  a  pecuniary  way:  2  Bussell 
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on  Crimes,  3,  6th  Am.  from  3d  London  ed.;  4  Bla.  Com.  232, 
not«  8;  Archb.  Crim.  PI.  362,  note  1. 

The  supposed  insufficiency  of  the  indictment,  which  was  the 
ground  of  the  motion  in  arrest  of  judgment,  is  in  that  it  does 
not  describe,  with  the  requisite  certainty,  the  instrument  which 
was  the  subject  of  the  larceny.  This  objection  is  not  tenable. 
In  larceny,  the  particular  quality  of  the  thing,  or  terms  of  the 
contract  stolen,  do  not  enter  into  or  constitute  an  ingredient  in 
the  offense.  Particular  descriptions  of  the  articles  stolen  are 
not  therefore  held  to  be  necessary;  if  it  be  described  specifically 
by  the  name  usually  applied  to  it,  that  will  be  sufficient.  Thus 
in  an  indictment  for  stealing  a  book,  it  was  held  sufficient  mm- 
ply  to  describe  it  as  a  book  of  a  certain  value,  and  that  the  title 
of  the  book  need  not  be  stated:  State  y.  Logan,  1  Mo.  531; 
Whart.  Crim.  L.  430.  And  in  statutory  offenses  the  descrip- 
tion given  in  the  law  creating  the  offense  has,  in  general.,  been 
deemed  sufficient:  Id.  131.  **  This  doctrine,"  says  Wharton,  "  is 
founded  partly  on  the  fact  that  the  prosecutor  is  not  considered 
in  possession  of  the  article  stolen,  and  is  not  therefore  enabled 
to  give  a  minute  description;  and  partly  because,  notwithstand- 
ing the  general  description,  it  is  made  certain  to  the  court  from 
the  face  of  the  indictment  that  a  crime  has  been  committed  if 
the  facts  be  true:"  Id.  The  indictment  describes  the  instru- 
ment by  its  specific  designation  in  the  statute:  Hart.  Dig.,  art. 
523;  and  contains  all  the  further  certainty  of  description  which 
the  authorities  and  precedents  in  similar -cases  would  warrant 
the  court  in  requiring:  Id.;  Precedents  of  Indictments,  by 
Wharton,  196,  197,  et  seq. 

Kor  is  the  objection  to  the  conviction  tenable,  that  the  proof 
did  not  sustain  the  averment  in  the  indictment,  of  property 
in  Mrs.  Francis.  The  rule  is,  that  where  one  person  has  the 
general  and  another  a  special  property  in  the  thing,  the  prop- 
erty may  be  averred  in  the  indictment  to  be  in  either:  Langford 
V.  State,  8  Tex.  116.  And  it  follows  that  proof  of  either  a 
general  or  special  property  in  the  alleged  owner  will  be  suffi- 
cient to  warrant  a  conviction.  The  proof  puts  it  beyond  doubt 
that  Mrs.  Francis  had  a  property  in  the  contract  of  value  more 
than  sufficient  to  support  the  conviction  ^under  the  statute: 
Hart.  Dig.,  art.  523. 

The  application  for  a  new  trial,  resting  on  the  unsupported 
affidavit  of  the  party,  was  manifestly  insufficient,  though  its 
force  had  not  been  impaired  by  the  counter-affidavit,  or  by 
anything  appearing  to  the  contrary  of  the  matters  deposed  to 
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by  the  accused.    Nor  was  there  error  in  receiving  the  connter- 
affidavit:  Hyde  v.  Slate,  16  Tex.  445  [ante,  p.  630].     There  is 
no  error  in  the  judgment,  and  it  is  afiirmed. 
Judgment  afirmed. 

Felonious  Intent  to  CJonstttute  Labceny,  Necessitt  akd  Sufpiotency 
op:  See  Smith  v.  Shultz,  32  Am.  Dec.  33;  OffuU  v.  Earlywine,  Id.  40;  People 
V.  Cail,  43  Id.  655;  Staie  ▼.  Haivkina,  33  Id.  294;  McDaniel  ▼.  State,  47  Id. 
93;  State  v.  Homes,  57  Id.  269.  To  the  point  that  a  felonious  intent  is  an 
essential  ingredient  of  this  crime,  roust  exist  at  the  time  of  the  taking,  and 
that  it  is  not  sufficient  if  it  be  found  after  the  taking,  see  People  v.  Call, 
43  Am.  Dec.  655;  and  the  note  to  State  ▼.  Homes,  57  Id.  273,  275.  The 
principal  case  is  cited  to  this  point  in  Loza  v.  State,  1  Tex.  App.  490;  Quitzow 
V.  State,  Id.  69;  Neely  v.  State,  8  Id.  66,  67;  Bray  v.  State,  41  Tex.  205. 
If  the  property  be  taken  under  an  honest  though  mistaken  claim  of  right,  it  is 
not  larceny,  but  at  most  only  a  trespass:  McDaniel  v.  State,  47  Am.  Dec.  93; 
State  V.  Hom^s,  57  Id.  269;  Bray  v.  StaU,  41  Tex.  205;  Neely  v.  Staie,  8 
Tex.  App.  66,  67,  citing  the  principal  case. 

Larceny  of  Peopekty  Obtained  with  Owner*s  Consent  and  afterwards 
appropriated:  See  People  v.  Call,  43  Am.  Dec.  655;  State  v.  LindenthaU,  57 
Id.  743;  see  also  the  note  to  StaU  v.  Homes,  Id.  278  et  seq.  To  the  point 
that  property  coming  into  the  possession  of  the  accused  by  lawful  means, 
the  subsequent  appropriation  of  it  is  not  theft,  but  that  if  the  taking  though 
originally  lawful  was  obtained  by  any  false  pretext  or  with  any  intent  to 
deprive  the  owner  of  its  value,  and  appropriate  it  to  the  use  and  benefit  of 
the  taker,  and  it  is  so  appropriated,  the  accused  is  guilty  of  larceny,  the 
principal  case  i8-<;ited  in  Hudson  v.  State,  16  Tex.  App.  229,  230. 

Description  op  Property  in  Indictment  for  Larceny,  sufficiency  of: 
See  Lord  v.  State,  61  Am.  Dec.  231;  Engleman  v.  State,  52  Id.  494;  Bullock  v. 
State,  54  Id.  369;  State  v.  WiUiams,  Id.  184;  State  v.  Smart,  65  Id.  683;  State 
V.  Morey,  60  Id.  439,  and  the  notes  thereto.  An  indictment  for  the  unlawful 
branding  of  a  colt,  whose  owner  is  unknown,  describing  it  **by  its  specific 
designation  in  the  statute,'*  is  good,  it  not  appearing  tliat  greater  certainty 
is  practicable:  State  v.  Haws,  41  Tex.  162,  citing  the  principal  case. 

Proof  of  Ownership  on  Indictment  fob  Labceny:  See  Stajte  v.  Som- 
erville,  38  Am.  Dec.  248. 


Henderson  v.  San  Antonio  Exa  R.  R.  Ga 

[17  tkxas,  seo.] 
Stockholder  may  Sue  Corporation  for  any  cause  for  which  any  otiier  per- 
son might  sue,  being  deemed  a  stranger  to  the  artifical  body  created  by 
the  charter. 

COBPOBATION    IS    LlABLB    FOB    AOENT*S    AciS,    DeCLABATIONS,    AND  FaLSE 

Brpbesentations  to  the  same  extent  as  natural  persons. 
Agent's  Fbaud  ob  Misbepbesentations  wiTHOirr  Principals  Knowl- 
edge or  consent  nevertheless  invalidate  a  contract  entered  into  on  behalf 
of  the  principal  by  the  ageut  within  the  scope  of  his  authority;  or  even 
where  the  contraqt  is  beyond  the  agent's  authority  if  the  principal  rati- 
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fies  it,  for  he  cannot  ratify  it  without  assuming  responsibility  for  the 
fraud  entering  into  it. 

False  Rkpbesentations  need  not  be  Hade  with  Intent  to  Deceitb 
or  defraud  in  order  to  vitiate  a  contract;  if  made  through  carelessneaa, 
mistake,  or  ignorance,  they  will  have  the  same  effect. 

-A.CT  Extending  Time  for  Completino  Kailroad  does  not  Affect  Con- 
tract entered  into  with  the  railroad  company,  the  essential  inducement 
of  which  was  an  assurance  that  the  road  would  be  built  within  a  certain 
time,  and  failure  to  complete  it  within  that  time,  discharges  the  other 
party  to  the  contract,  notwithstanding  the  extension  of  time. 

Corporation  cannot,  on  Ground  or  Public  Interest,  Claim  Immunttt 
FOR  Wrongful  Acts  or  violations  of  its  contracts,  to  the  prejudice  of 
others,  any  more  than  a  natural  person. 

Fai^e  Representations  by  Company's  Agent  as  to  Time  of  Complst- 
INQ  Railroad  and  as  to  its  probable  cost,  forming  the  inducement  for 
a  contract  with  it,  vitiate  such  contract,  and  the  company  cannot  be  held 
excused  on  the  ground  that  the  parties  had  equal  opportunities  for  know- 
ing the  facts. 

False  Representations  as  to  Future  Events  will  vitiate  a  contract* 
where  those  events  depend  upon  the  acts  of  the  party  making  the  repre- 
sentations and  form  the  inducement  for  the  contract. 

Appeal  from  a  judgement  for  the  defendant  in  a  suit  brought  by 
the  plaintiff  to  cancel  two  deeds  made  by  him  to  one  Jones  in  trust 
to  convey  to  the  San  Antonio  and  Mexican  Gulf  Eailroad  Com- 
pany, the  defendant,  and  certain  conveyances  made  by  Jones  to 
the  railroad  company  in  pursuance  thereof.  The  condition  of 
one  of  the  trust  deeds  was  that  when  the  company  should  be 
fully  organized,  and  should  have  put  twenty  miles  of  road  un- 
der contract,  and  should  have  located  the  road  **  so  as  to  cross 
Cibolo  creek  above  the  sulphur  springs  to  San  Antonio,"  then 
Jones  should  convey.  The  condition  of  the  other  deed  was  that 
Jones  should  convey  that  tract  to  the  company  when  it  should 
be  fully  organized,  and  should  issue  four  shares  of  stock  to  the 
plaintiff.  The  ground  upon  which  the  deeds  were  sought  to  be 
canceled  was  that  they  were  made  on  the  faith  of  certain  repre- 
sentations by  an  agent  of  the  company  to  solicit  subscriptions, 
which  representations  were  charged  to  be  false  and  fraudulent, 
to  the  knowledge  of  the  defendant.  The  representations  were 
that  by  a  certain  time  work  on  the  road  would  be  commenced; 
that  twenty  miles  of  it  would  be  completed  in  three  years,  and 
that  it  would  cost  ten  thousand  dollars  a  mile;  that  the  road 
would  be  of  very  great  advantage  to  the  plaintiff;  and  that  tak- 
ing stock  in  it  would  be  a  profitable  investment,  etc.  It  was 
charged  and  proved  that  no  work  of  any  consequence  had  been 
done  within  the  three  years  towards  building  the  road.     Other 
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points,  so  far  as  necessary  to  the  understanding  of  tlie  case,  ap- 
pear from  the  opinion 

W.  B,  Leigh,  for  the  appellant. 

J.  A.  and  O,  W,  Paschal,  for  the  apx)ellee8. 

By  Court,  Wheeleb,  J.  The  argument  for  the  appellee  ques- 
tions the  right  of  the  plaintiff  to  maintain  the  action.  He  is  a 
stockholder,  it  is  said,  and  as  such  cannot  sue  the  company  in 
a  suit  of  this  character.  If  the  position  were  correct,  it  would 
result  in  the  affirmance  of  the  judgment,  whatever  errors  may 
have  been  committed  upon  the  trial.  But  the  law  is  otherwise. 
A  private  corporation  may  be  sued  by  one  of  its  own  members. 
This  principle  is  established  by  numerous  decisions,  both  in  the 
English  and  American  courts:  Campbell  v.  Maund,  5  Ad.  &  El. 
86G;  Dunston  v.  Imperial  Gaslight  Co.,  3  Bam.  &  Adol.  125; 
WaHng  v.  Catawba  Co.,  2  Bay,  109;  Peirce  v.  Partridge,  3  Met. 
44;  Marine  Bank  v.  Birge,  4  Har.  &  J.  338.  In  this  respect  the 
cases  of  incorporated  companies  are  entirely  dissimilar  to  those 
of  ordinary  copartnerships  or  unincorporated  joint-stock  com- 
panies. In  incorporated  companies  the  individual  members  are 
entirely  distinct  from  the  artificial  body  endowed  with  corporate 
powers:  Angell  &  Ames  on  Corp.,  sec.  390.  A  member  of  a 
corporation,  who  is  a  creditor,  has  the  same  right  of  action  as 
any  other  creditor,  and  may  even  attach  the  property  of  the 
company,  though  he  may  be  personally  liable  by  statute  to  sat- 
isfy other  judgments  against  it:  Peirce  v.  Partridge,  3  Met. 
44.  The  individual  members  of  the  corporation  are  deemed 
strangers  to  the  artificial  body  created  by  the  act  of  incoi-pora- 
tion,  and  may  maintain  their  rights  of  action  against  the  com- 
pany, of  whatever  nature,  in  the  same  manner  as  those  who  are 
not  members.  The  fact  that  by  his  contract  the  plaintiff  was 
entitled  to  become,  or  was  in  fact,  a  stockholder  or  member  did 
not  deprive  him  of  his  right  of  action  against  the  company. 
On  general  principles,  it  would  seem  not  to  admit  of  question 
that  one  who,  by  false  and  fraudulent  representations  and  in- 
ducements held  out  to  him  by  the  company,  had  been  deceived 
and  misled  into  the  making  of  an  injurious  contract,  by  which 
he  became  a  stockholder  and  member  of  the  company,  might 
maintain  an  action  against  it  to  rescind  the  contract  and  dis- 
solve the  connection.  To  deny  the  right  would  be  subversive 
of  justice.' 

The  plaintiff  having  the  right  to  maintain  the  action,  it  be- 
comes material  to  inquire  whether  there  be  error  in  the  judg- 
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ment  "which  has  been  rendered  against  him.  The  ground  of 
error  mainly  relied  on  is  the  charge  of  the  court,  as  follows : 
*'  To  justify  the  jury  in  finding  a  verdict  for  the  plaintiff  on  the 
ground  of  fraud  practiced  by  the  defendant  or  its  agents,  they 
must  be  satisfied  from  the  evidence  that  the  plaintiff  was  in- 
duced by  false  representations  made  to  him  by  said  company  or 
by  its  agent,  with  their  knowledge  and  authority,  to  execute 
the  deeds  in  question;  and  that  these  representations  were  not 
only  false,  but  that  they  were  made  with  intent  to  deceive  and 
defraud  the  plaintiff." 

The  charge  maintains  that  to  render  the  company  responsible 
for  the  frauds  practiced  by  their  agents,  the  false  representa- 
tions must  have  been  made:  1.  With  the  knowledge  and  author- 
ity of  the  company;  and  2.  With  the  intent  to  deceive  and 
defraud  the  plaintiff.  That  both  propositions  are  erroneous  will 
be  apparent  by  a  brief  reference  to  authorities. 

Story,  in  his  treatise  on  agency,  thus  states  the  law  upon  the 
subject  of  the  liability  of  the  principal  for  the  misfeasances,  neg- 
ligences, and  torts  of  his  agents,  as  deduced  from  the  adjudged 
cases:  '*  It  is  a  general  doctrine  of  law,  that  although  the  principal 
is  not  ordinarily  liable  (for  he  sometimes  is)  in  a  criminal  suit  for 
the  acts  or  misdeeds  of  his  agent,  unless,  indeed,  he  has  au- 
thorized or  co-operated  in  those  acts  or  misdeeds,  yet  he  is  held 
liable  to  third  persons  in  a  civil  suit  for  the  frauds,  deceits,  con- 
cealments, misrepresentations,  torts,  negligences,  and  other 
malfeasances  or  misfeasances  and  omissions  of  duty  of  his 
agents  in  the  course  of  his  employment,  although  the  principal 
did  not  authorize,  or  justify,  or  participate  in,  or  indeed  know 
of  such  misconduct,  or  even  forbade  the  acts  or  disapproved  of 
them.  In  all  such  cases  the  rule  applies,  respondeat  superior; 
and  it  is  founded  upon  public  policy  and  convenience;  for  in 
no  other  way  could  there  be  any  safety  to  third  persons  in  their 
dealing,  either  directly  with  the  principal,  or  indirectly  with 
him  through  the  instrumentality  of  agents.  In  every  such  case 
the  principal  holds  out  his  agent  as  competent  and  fit  to  be 
trusted,  and  thereby,  in  effect,  he  warrants  his  fidelity  and  good 
conduct  in  all  matters  within  the  scope  of  his  agency:"  Story 
on  Agency,  sees.  452,  127,  135,  137. 

The  same  doctrine  applies  in  respect  to  the  liability  of  incor- 
porated companies  for  the  acts  of  their  agents.  Unless  the  act 
of  incorporation  expressly  prescribe  the  contrary,  the  duly 
authorized  agents  of  corporations,  as  of  natural  persons,  may, 
within  the  scope  of  their  authority,  not  only  bind  them  by  their 
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contracts,  but  from  their  acts  and  conduct,  as  from  the  acts  or 
conduct  of  the  agents  of  natural  persons,  implications  may  be 
made,  either  for  or  against  their  constituents.  And  if  a  corpo- 
ration ratifies  the  unauthorized  act  of  its  agent,  the  ratification  is 
equal  to  a  previous  authority,  as  in  case  of  natural  persons.  The 
representations,  declarations,  and  admissions  of  the  agent  of  a 
corporation  stand  upon  the  same  footing  with  those  of  the  agent 
of  an  individual.  As  natural  persons  are  liable  for  wrongful 
acts  and  neglects  of  their  servants  and  agents,  done  in  the 
course  and  within  the  scope  of  their  employment,  so  are  cor- 
porations, upon  the  same  grounds,  in  the  same  manner,  and  to 
the  same  extent.  "Indeed,"  it  is  said  iu  a  learned  treatise  on 
corporations,  "  whether  we  consider  their  mode  of  appointment 
or  of  action,  their  powers,  rights,  and  liabilities,  or  the  liabilities 
and  rights  of  their  constituents,  by  virtue  of  their  acts  or  con- 
tracts, we  can  perceive  no  difference  in  principle  or  precedent 
between  the  agents  of  corporations  and  those  of  natural  persons, 
unless  expressly  made  by  the  act  of  incorporation  or  by-laws:" 
Angell  &  Ames  on  Corp.,  sees.  315,  292,  304,  309-311.  The 
defendants,  therefore,  are  to  be  held  responsible  for  the  acts 
an^d  representations  of  their  agent  in  the  same  manner  as  an  in- 
dividual would  be.  And  nothing  is  better  settled  than  that  the 
fraud  of  an  authorized  agent  will  invalidate  a  contract  entered 
into  by  him  on  behalf  of  his  principal,  though  in  perpetrating 
the  fraud  the  agent  acted  without  the  knowledge  or  consent  of 
the  principal:  Doe  v.  Martin,  4  T.  K.  39;  FUzherhert  v.  Mather, 
1  Id.  12;  nUl  V.  Gray,  1  Stark.  434;  Comfoot  v.  Fowke,  6  Mee. 
&,  W.  358.  And  even  though  the  agent  has  transcended  his 
authority  in  making  the  contract,  yet  if  the  principal  ratify  it, 
and  make  the  contract  his  own  by  availing  himself  of  the  benefit 
of  it,  he  is  liable  in  like  manner  as  if  he  had  personally  made 
the  contract.  And  if  the  agent  has  made  misrepresentations, 
the  principal  is  bound  by  them;  for  he  cannot  ratify  the  contract 
and  avoid  the  responsibility  of  the  representations,  etc.,  which 
formed  its  basis;  but  he  must  avoid  or  ratify  the  contract  in  toto: 
Story  on  Cont.,  sec.  496. 

This  doctrine  was  affirmed  by  Judge  Story  in  Eovgh  v.  Rich- 
ardson,  3  Story,  689,  and  I  quote  the  language  of  the  learned 
judge  as  asserting  a  principle  applicable  to  the  facts  of  the  pres- 
ent case:  "  The  sale,  then,  being  made  by  Moulton,  not  as  him- 
self the  owner — which  he  was  not — but  as  the  agent  of  the 
owners,  it  follows  that  they  are  bound  by  his  representations, 
made  at  the  time  touching  the  sale,  as  a  part  of  the  res  gesice; 
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• 
and  as  to  the  purchasers,  it  makes  no  difference  whether  these 

representations  were  made  by  the  authority  of  the  owners  or  not, 
if  they  were  material  to  and  constituted  the  basis  of  the  sale,  and 
it  was  made  by  the  purchaser  on  the  faith  and  credit  of  these 
representations.  Under  such  circumstances,  the  sale  is  good  in 
the  entirety,  or  not  good  at  all.  The  owners  have  no  right  to 
insist  upon  the  validity  of  the  sale  index>endent  of  the  repre- 
sentations. The  whole  must  be  taken  together  as  a  part  of  one 
and  the  same  transaction.  It  cannot  be  adopted  in  part  and 
rejected  in  part.  It  must  be  taken  as  good  for  the  whole,  or 
not  at  all."  And  see  Daniel  v.  MUchell,  1  Id.  172;  DoggeU  .v. 
Umerson,  3  Id.  700;  Veazie  v.  Williams,  Id.  612. 

The  court  therefore  erred  in  charging  the  jury  that  in  order 
to  set  aside  the  contract  on  the  ground  of  the  fraudulent  repre- 
sentations of  the  agent  they  must  have  been  made  with  the 
knowledge  and  by  authority  of  the  company.  The  representa- 
tions of  the  agent,  acting  within  the  scope  of  his  authority  and 
employment,  are  treated  as  the  representations  of  the  principal 
himself;  and  are  binding  upon  him,  whether  he  knew  of  them  or 
not.  And,  as  we  have  just  seen,  though  he  exceeded  his  author- 
ity in  making  the  contract,  yet,  as  the  company,  by  accepting  a 
conveyance  from  the  trustee  and  taking  the  benefit  of  the  con- 
tract, have  ratified  and  adopted  his  acts  and  made  them  their 
own,  they  are  liable  in  like  manner  as  if  they  had  personally 
done  the  acts.  They  must  take  them  all  together,  and  with  all 
their  consequences. 

Then,  as  to  the  proposition  embraced  in  the  charge,  that  to 
avoid  the  contract  the  false  representations  must  have  been 
made  '*  with  the  intent  to  deceive  and  defraud  the  plaintiff,"  the 
court  was  equally  in  error.  "  If  a  material  misrepresentation  be 
made,  although  it  be  not  embodied  in  the  contract,  it  is  con- 
sidered as  a  constructive  or  legal  fraud,  although  it  be  made 
without  any  willful  intention  to  deceive,  but  merely  through 
carelessness,  mistake,  or  ignorance;  for  if  a  party  be  actually 
'  deceived  by  a  misrepresentation,  the  practical  result  is  the  same, 
'  whether  it  were  a  willful  fraud  or  not.  If,  therefore,  a  party  un- 
dertake to  make  a  material  statement,  not  knowing  whether  it 
is  true  or  false,  and  thereby  mislead  another  to  his  injury,  it  is 
no  difference  that  he  did  not  know  that  the  statement  was  false, 
since,  before  making  the  afirmation,  he  should  have  ascertained 
its  truth.  But  where  this  representation  is  purely  accidental, 
and  without  fmudulent  design,  it  is  not  necessary  to  consider  it 
to  be  a  fraudi'Since,  if  it  be  made  by  mistake,  it  would  avoid 
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the  contract,  if  it  should  touch  its  essence,  on  the  ground  of  a 
"want  of  mutual  assent  of  the  parties;  for  if  a  gross  misrepre- 
sentation be  made  as  to  a  material  fact,  it  matters  not  whether 
it  be  treated  as  a  constructive  fraud  or  as  a  mere  mistake,  the 
right  of  the  party  deceived  to  avoid  it  is  the  same:"  Story  on 
Cont.,  sec.  606,  and  notes;  Mitchell  v.  Zimmerman,  4  Tex.  75. 
Judge  Story,  in  his  treatise  on  equity,  states  the  doctrine  more 
strongly,  thus:  '*  Whether  the  party  thus  misrepresenting  a  ma- 
terial fact  knew  it  to  be  false,  or  made  the  assertion  without 
knowing  whether  it  was  true  or  false,  is  wholly  immaterial;  for 
the  affirmation  of  what  one  does  not  know,  or  believes  to  be  true, 
is  equally,  in  morals  and  law,  as  unjustifiable  as  the  affirmation 
of  what  is  known  to  be  positively  false.  And  even  if  a  party  in- 
nocently misrepresents  a  material  fact  by  mistake,  it  is  equally 
conclusive,  for  it  operates  a  surprise  and  imposition  upon  the 
other  party: "  1  Story's  Eq.  Jur.,  sec.  193. 

The  charge  of  the  court,  therefore,  was  erroneous,  and  cal- 
culated to  mislead.  At  the  instance  of  the  defendant,  the  court 
further  instructed  the  jury  '*  that  the  time  limited  in  the  char- 
ter for  beginning  and  completing  the  road  having  been  ex- 
tended by  the  legislature,  the  time  limited  in  the  original  char- 
ter," etc. ,  *'  was  not  of  the  essence  of  the  contract,  and  the  failure 
to  complete  the  road,  or  any  part  of  it,  within  the  time  does  not 
discharge  the  party  from  his  contract." 

The  propriety  of  giving  this  instruction  is,  to  say  the  least, 
very  questionable.  In  so  far  as  it  implies  that  an  extension  of 
time  by  the  legislature  could  have  the  effect,  as  between  the 
company  and  third  persons,  of  releasing  the  former  from  the 
obligation  of  their  contracts,  or  could  effect  the  rights  of  the 
parties  to  the  contract  in  question,  we  cannot  assent  to  the  doc- 
trine. If  the  construction  of  the  road  within  some  certain  time 
was  the  essential  inducement  to  the  making  of  the  contract,  if 
that  was  the  real  intention  of  the  contract,  and  the  obligation 
which  it  imposed  on  the  defendants,  the  extension  of  time  by 
the  legislature  coulJ  not  have  the  effect  to  discharge  the  de- 
fendants from  that  obligation.  The  terms  of  the  contract  and 
the  attendant  circumstances  must  be  looked  to  to  ascertain  the 
real  intention  of  the  parties,  and  how  far  time  was  regarded  by 
them  as  material.  We  must  suppose  it  was  within  their  contem- 
plation that  the  road  would  be  constructed,  if  not  literally 
within  the  time  stipulated,  at  least  within  some  reasonable  time, 
regard  being  had  to  all  the  circumstances,  and  that  that  expec- 
tation was  the  essential  inducement  to  the  contract.    It  is  not 
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reasonable  to  suppose  that  the  plaintiff  would  have  made  the 
contract  if  he  had  not  been  led  to  believe  that  the  road  would 
be  constructed,  or  at  least  in  the  process  of  being  constructed, 
within  the  time  specified  or  some  reasonable  time  thereafter. 
It  certainly  is  not  a  reasonable  supposition  that  it  entered  into 
the  intention  or  contemplation  of  the  parties  to  the  contract 
that  the  time  for  its  construction  might  be  extended  by  legis- 
lative enactment  from  time  to  time  indefinitely.  Nor  can  it  be 
reasonably  contended  that  the  failure  to  commence  and  prose- 
cute the  work  within  a  reasonable  time,  if  not  within  the  time 
specified,  would  not  avoid  the  contract.  That  would  be  to  hold 
a  contract  binding  upon  one  party  when  the  obligation  was  not 
mutual.  The  charge  of  the  court  was  calculated  to  induce  the 
belief  that  time  was  not  material,  when  it  appeared  to  have  been 
the  essential  and  sole  inducement  to  the  contract,  or  at  least  that 
it  was  not  material  so  long  as  the  legislature  might  see  proper 
to  extend  the  time  for  the  making  of  the  road,  when  such  ex- 
tenpion  of  time  could  have  no  other  effect  than,  perhaps,  taena- 
ble  the  defendants  to  perform  their  undertaking  within  such  rea- 
sonable time  as  may  be  supposed  to  have  been  within  the  con- 
templation of  the  parties.  It  was  going  too  far  to  tell  the  jury 
that  because  the  legislature  had  given  an  extension  of  time,  **  the 
failure  to  complete  the  road,  or  any  part  of  it,  within  the  time 
does  not  discharge  the  party  from  his  contract."  The  instruc- 
tion was  calculated  to  mislead  the  jury,  and  was  therefore 
erroneous. 

But  the  right  of  the  plaintiff  to  the  redress  he  has  sought  is 
denied;  and  it  is. said  that  the  charge  of  the  court  was  correct, 
for  that  the  public  have  an  interest  in  these  enterprises  which 
rises  above  the  individual  rights  of  a  single  stockholder;  that 
the  public  interest  forbids  that  one  stockholder  should  thus  dis- 
charge himself;  that  it  was  not  allowable  for  the  court  to  sup- 
pose a  case  within  the  law  governing  individual  transactions, 
and  instruct  the  juiy  as  to  the  law  applicable  to  the  supposed 
case. 

there  is  no  principle  known  to  the  law  which  will  enable  a 
party,  individual  or  corporate,  to  claim  immunity  for  his  wrong- 
ful acts,  done  to  the  injury  of  another's  right,  on  the  ground  of 
public  interest.  On  the  contrary,  the  public,  as  well  as  individ- 
ual interests,  demands  the  utmost  fairness  and  probity  in  the 
transactions,  as  well  of  corporate  bodies  as  of  individuals.  Nor 
does  the  law  recognize  any  such  distinction  as  that  the  ordinary 
3niles  governing  the  contracts  of  individuals  do  not  equally 
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apply  to  the  case  of  incorporated  companies.  They  are  subject 
to  the  same  liabilities  and  responsibilities  for  their  acts  and  con- 
tracts as  individuals.  We  know  of  no  principle  upon  which 
they  and  their  agents  are  to  be  deemed  exempt  in  their  dealings 
with  others  from  the  ordinary  obligations  of  morality  and 
honesty. 

Again:  it  is  said  it  can  hardly  be  predicated  that  an  agent  of 
so  extensive  a  public  enterprise  could  deceive  anybody  by  his 
opinions  as  to  its  completion  and  cost;  that  these  are  matters 
about  which  every  one  is  presumed  to  be  equally  capable  of 
judging.  And  the  conclusion  to  be  deduced,  of  course,  is  that 
the  plaintiff  was  as  capable  as  the  defendants,  or  their  agents, 
of  judging  of  the  truth  of  the  representations;  consequently  he 
ought  not  to  have  been  deceived  by  them;  and  if  so  deceived,  it 
was  his  own  folly,  for  which  he  is  remediless. 

If  the  defendants  or  their  agent  had  communicated  truly  and 
fully  all  the  facts  respecting  the  cost  and  character  of  the  work, 
and  their  means  of  accomplishing  their  undertaking,  and  left 
him  to  judge  for  himself  of  the  probability  of  its  completion 
within  the  time  stipulated,  instead  of  making  positive  statements 
as  to  what  they  could  and  would  do,  the  argument  would  be 
entitled  to  more  weight.  But  it  is  certainly  reasonable  to  sup- 
pose they  best  knew  the  extent  of  their  own  means  and  re- 
sources, and  when  they  undertook  to  give  positive  assurances 
upon  their  own  responsibility,  we  know  of  no  reason  why  third 
persons  might  not  trust  them ;  or,  if  deceived  by  them  to  their 
own  injury,  why  redress  should  be  denied.  We  cannot  assent 
to  the  doctrine  that  no  one  ought  to  be  deceived  by  them,  be- 
cause no  one  ought  to  trust  to  their  representations;  nor  are  we 
prepared  to  hold  them  irresponsible  on  any  such  ground  as  that 
their  opinions,  professions,  and  assurances  ought  not  to  be 
relied  on  by  third  persons  with  whom  they  contract. 

Again:  it  is  insisted  that  their  representations  cannot  be 
deemed  fraudulent,  for  that  they  had  relation  to  things  in  the 
future.  But  it  is  not  necessary,  in  order  to  render  the  repre- 
sentations and  assurances  of  a  party,  on  which  others  have 
acted,  binding  upon  him,  that  they  should  have  relation  to  facts 
which  had  previously  transpired.  The  representations  as  to 
what  the  defendants  would  do,  when  used  as  inducements  to 
others  to  contract  with  them,  became  assurances  and  undertak- 
ings which  they  were  bound  to  fulfill.  They  were  obligatory 
upon  them,  and  must  be  so  held,  or  the  contract  would  be  void 
for  the  want  of  mutuality.     If  such  assurances  were  not  bind^ 
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ing,  there  could  be  no  binding  promise  to  perform  an  act  in 
future. 

None  of  the  considerations  suggested  in  argument  impair  tbe 
claim  and  right  of  the  plaintiff  to  thcTedress  he  seeks.  Thej 
do  not  obviate  the  effect  of  the  errors  in  the  charge  of  the  court, 
or  authonze  us  to  consider  them  as  immaterial.  The  charge  was 
pertinent  and  material,  and  must  have  had  a  controlling  effect 
in  its  application  to  the  facts  of  the  case.  It  appeared  in  evi- 
dence that  since  the  making  of  the  contract  the  land  had  appre- 
ciated more  than  fourfold  in  value.  The  time  specified  for 
having  the  road  completed  to  the  several  points  indicated  (cross- 
ings of  the  Guadalupe  and  Cibolo)  had  elapsed,  and  no  part  of 
it  had  been  built;  nor  Imd  there  even  been  a  beginning.  There 
was  an  attempt  to  prove  a  beginning,  and  it  was  in  evidence  that, 
on  the  dav  before  the  charter  would  expire,  when,  as  a  witness 
stated,  a  demonstration  had  to  be  made  to  save  the  charter,  some 
tiifling  amount  of  work  had  been  commenced;  there  was  some 
brush  cut,  and  some  grubbing,  and  perhaps  a  furrow  or  two 
plowed,  estimated  to  be  worth  ten  dollars;  and  this,  instead 
of  being  at  the  place  of  beginning,  was  near  San  Antonio.  But 
if  it  had  been  at  the  right  place,  it  was  not  of  sufficient  impor- 
tance to  be  called  a  beginning  of  such  an  undertaking.  The 
defendants  are  in  the  enjoyment  of  the  plaintiff's  property  with- 
out having  verified  any  of  the  professions  by  which  they  induced 
him  to  part  with  it;  without  having  rendered  any  equivalent  or 
consideration  whatever.  The  plaintiff  has  derived  none  of  the 
promised  benefits  to  himself  from  the  defendant's  undertaking. 
The  contract  has  operated  as  a  gross  imposition  and  fraud  upon 
him.  Such  is  the  state  of  case  which  the  record  exhibits,  and 
it  would  be  difficult  to  conceive  of  a  stronger  case  for  the  rescis- 
sion of  a  contract.  To  hold  that  a  man  may  be  thus  deceived, 
imposed  upon,  and  deprived  of  his  property  by  false  hopes  held 
out  to  him  by  another,  and  that  he  shall  be  wholly  without  re- 
dress for  the  injury  done  him,  would  be  shocking  to  common 
sense  and  the  sense  of  justice.  In  fine,  to  deny  the  plaintiff's 
right  to  redress  upon  the  case  which  the  record  presents  would 
be,  in  effect,  to  maintain  an  exemption  from  legal  responsibility 
on  the  part  of  the  defendants,  which  nobody,  corporate  or 
politic,  not  even  the  state  itself,  can  claim  in  any  country  where 
private  rights  are  respected,  and  law  and  justice  administered. 
If  the  record  truly  presents  the  facts  of  the  case,  it  cannot  be 
denied  that  tbe  contract  has  operated  a  surprise,  imposition. 
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and  manifest  fraud  on  the  plaintiff,  which  well  entitle  him  ta 
the  redress  he  seeks;  that  is,  to  have  thecontract  rescinded  and 
the  property  conveyed  under  it  restored  to  him. 

We  are  of  opinion,  therefore,  that  the  judgment  be  reversed j 
and  the  cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 

Stockholder's  Right  to  Sitb  Corporation:  See  Taylor  -v.  Miami  Ex- 
porting Co.,  22  Am.  Dec.  785;  Hersey  v.  Veazie,  41  Id.  364;  Hodges  v.  New 
England  Screw  Co, ,  53  Id.  C24,  and  notes  thereto.  -^ 

Liability  oip  Corporation  for  Agent's  Fraud  or  Tort;  See  Van 
Hook  V.  Somerville  Mfg.  Co,,  45  Am.  Dec.  401;  Vanderbilt  ▼.  Richmond  T,  Co,, 
55  Id.  315;  LowtU  v.  Boston  etc,  R.  /?.  Co.,  34  Id.  33;  Wart  v.  Barataria  etc. 
Canal  Co.,  35  Id.  189,  and  notes  thereto. 

Principal's  Liabiutt  tor  Agent's  Frauds  and  Torts,  Generally: 
See  Locke  v.  Steams,  35  Am.  Dec.  382;  Johnson  v.  Barber,  50  Id.  41G;  Barber 
V.  Hall,  60  Id.  301,  and  notes  referring  to  other  cases.  To  the  point  that 
wliere  the  agent  is  acting  within  the  scope  of  his  authority,  and  behaves  so 
negligently  or  recklessly  as  to  cause  injury  to  another,  the  principal  is  liable, 
the  principal  case  is  cited  in  Echols  v.  Dodge,  20  Tez.  105. 

Principal's  Liability  for  Fraud  or  Tort  Commuted  without  his 
Consent  or  particijmtion:  See  Johnson  v.  Barber,  50  Am.  Dec.  416.  That 
tho  principal  is  liable  for  a  fraud  committed  by  his-agent  without  his  knowl- 
edge in  making  a  purchase  pursuant  to  the  authority  given,  the  principal 
case  is  cited  in  Wright  v.  Callioun,  19  Tex.  420. 

Ratification  by  Principal  of  Agent's  Unauthorized  Act  or  Con- 
tract: See  Despatch  Line  v.  Bellamy  Mfg.  Co.,  37  Am.  Dec.  203;  Bryant  v. 
Moore,  45  Id.  90;  Wood  v.  McCain,  42  Id.  612;  Lee  v.  Fontaine,  44  Id.  605; 
Juzan  v.  Totdmin,  Id.  448;  Clealand  v.  Walker,  46  Id.  238;  Spoford  v. 
Hobbs,  48  Id.  521;  Matron  v.  Caldwell,  Id.  330;  VioUtt  v.  Powell,  52  Id.  548; 
McMahan  v.  McMahan,  53  Id.  481;  Dord  v.  Bonnaffee,  54  Id.  573,  and  notes 
thereto.  As  to  ratification  by  a  corporation  of  unauthorized  acts  of  its  agents, 
see  Planters*  Bank  v.  Sharp,  43  Id.  470;  Burrill  v.  Nahant  Bank,  35  Id.  395; 
Merchants*  Bank  v.  Central  Bank,  44  Id.  665;  Bank  of  Alabama  v.  Comegys, 
46  Id.  278,  and  cotes.  That  a  princiiml  ratifying  a  sale  by  his  agent  makes 
the  contract  his  own,  and  must  perform  it  as  if  he  had  personally  made  it, 
the  principal  case  is  cited  in  Haldeman  v.  Chambers,  19  Tex.  40. 

Whether  Misrepresentation  must  be  Willfully  Made  with  intent 
to  deceive  in  order  to  render  a  party  liable,  see  Miller  v.  Howell,  32  Am.  Dec. 
36;  Tryonv.Whilmarsh,Zold.:i30;  Lobdellv.  Baker,li\,Z:iS;  Tyson  v.  Pass- 
more,  44  Id.  181;  Munroe  v.  PriclieU,  50  Id.  203;  Mitchell  v.  Zimmerman,  51 
Id.  717,  and  notes.  To  the  point  that  if  a  party  innocently  and  through  mistake 
misrepresents  a  material  fact  in  dealing  with  another,  it  is  equally  as  conclu- 
sive upon  him  as  if  done  intentionally,  because  it  operates  as  a  surprise  and 
imposition  ujion  the  other  party,  the  principal  case  is  cited  in  Haldeman  v. 
Chambers,  19  Tex.  60. 

Misrepresentations  as  to  Matter  Equally  Open  to  Both  Parties: 
See  Awlerson  v.  Burnett,  35  Am.  Dec.  425;  JwMn  v.  Toulminy  44  Id.  448; 
Mitchell  V.  Zimmerman^  51  Id.  ^n,  and  notes. 


Cheek  u  Bellows.  [Texas^ 

Thb  PRTiTOiPAL  CASE  IS  CITED  to  the  point  that  it  is  oompetent  to  prove 
fraudulent  representations  affecting  a  written  contract,  though  the  contract  is 
silent  on  the  subject  to  which  the  representations  relate,  in  Kanger  v.  Heame^ 
41  Tex.  260.  The  case  is  distinguished,  on  grounds  very  obscurely  stated,  in 
San  Antonio  v.  Lane,  32  Id.  4X4. 


Cheek  v.  Bellows. 

[17  Texas,  613.1 

Wife,  in  Husband's  Absence,  has  Impued  AnTHo&nT  to  take  care  of 
the  community  property,  and  to  make  contracts  respecting  it  for  her  own 
support,  where  no  one  else  is  left  in  charge  of  the  property. 

Lease  by  Wi7e  of  Fctoitive  from  Justice  who  has  fled  the  state,  of  a 
hotel  which  is  the  joint  property  of  the  husband  and  wife,  given  for  one 
year  for  a  full  consideration,  is  valid  and  binding,  especially  where  she  is 
destitute  of  means,  and  the  rent  is  necessary  for  her  support. 

Appeal  from  a  judgment  for  the  plaintiffs  in  an  action  of  for- 
cible entry  and  detainer.    The  case  is  stated  in  the  opinion* 

J.  W.  Harris^  for  the  appellant. 
W.  T,  Rogers,  for  the  apx)ellees. 

By  Court,  Lip8cx)mb,  J.  This  was  an  action  ♦brought  by  ap- 
pellees against  the  appellant  for  a  forcible  entry  and  detainer. 
There  were  a  verdict  and  judgment  for  the  plaintiffs  in  the  jus- 
tice's court,  and  the  case  was  taken  by  a  certiorari  to  the  district 
court,  where  it  was  tried,  and  a  like  verdict  and  judgment,  from 
which  an  appeal  was  taken  to  this  court. 

It  appears  from  the  bill  of  exceptions  and  statement  of  facts 
that  the  appellees,  husband  and  wife,  were  the  joint  owners  of 
a  house  and  appurtenances  in  the  town  of  Hallettsville,  known 
as  the  Hicks  house,  held  by  them  by  deed  to  them  jointly;  that 
the  husband,  being  committed  to  the  jail  of  the  county,  under  a 
charge  of  an  assault  with  an  intent  to  commit  murder,  had  broken 
the  jail  and  made  an  escape,  and  it  was  not  known  where  he  had 
fled;  that  his  wife  was  unable  to  keep  the  tavern,  and  unable  to 
support  herself  and  children,  and  was  in  a  condition  of  great 
destitution;  that  under  such  circumstances  she  made  and  exe- 
cuted a  lease  to  the  appellant,  of  the  premises,  for  one  year,  for 
a  full,  valuable,  and  fair  consideration.  On  the  trial,  the  appel- 
lant admitted  that  he  was  in  possession;  and  attempted  to  prove 
that  he  was  in  under  the  lease  of  the  wife,  before  described, 
which  was  rejected  by  the  court  below,  on  the  ground  that  the 
wife  had  no  authority  to  make  the  lease,  to  which  opinion  of  the 
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court  the  appellant  excepted;  and  this  is  the  only  ground  of 
error  we  propose  considering — whether  the  wife,  under  such 
circumstances,  could  make  a  yalid  contract. 

As  a  general  rule,  the  husband  has  the  control  and  manage- 
ment of  both  the  separate  property  of  the  wife  and  the  com- 
munity property;  this  will  not  be  controverted;  but  that  this 
rule  is  subject  to  exceptions  has  been  heretofore  declared  by 
this  court;  that  there  should  be  exceptions  seems  to  be  the  result 
of  necessity.  In  the  absence  of  the  husband,  leaving  no  one 
else  authorized  to  take  care  of  the  property,  the  wife  has  the 
implied  authority  to  do  so.  This  was  ruled  in  the  case  of 
Blanchel  v.  Dugal,  5  Tex.  507.  In  that  case  trespass  was  brought 
for  removing  some  of  the  separate  property  of  the  wife,  in  the 
absence  of  the  husband,  under  the  direction  of  the  wife;  and  it 
was  held  that  the  desertion  of  the  wife  was  a  defense  to  the 
action.  And  the  doctrine  was  more  fully  discussed  and  em- 
phatically laid  down  in  the  subsequent  case  of  Wright  v.  Hays, 
10  Id.  130  [60  Am.  Dec.  200].  It  cannot  be  doubted  that  much 
hardship  would  result  if  the  wife  could  in  no  case  make  a  valid 
contract  in  relation  to  her  separate  property,  or  the  community 
property  in  the  absence  of  her  husband.  She  and  her  children 
are  entitled  to  a  support  from  the  property;  and  if  the  husband 
is  absent,  there  is  no  reason  nor  rule  of  law  that  would  prohibit 
the  wife  from  making  a  contract  to  meet  the  necessities  of  the 
case.  It  would  be  a  strong  case  that  would  permit  her  to  go 
further.  In  this  case  it  cannot  be  pretended  that  the  contract 
of  the  vnfe  went  beyond  the  emergency  of  her  condition.  The 
lease  was  for  only  one  year,  and  amply  provided  for  the  neces- 
sities of  herself  and  her  children,  and  it  cannot  be  permitted  to 
her  to  repudiate  the  contract  by  using  her  husband's  name,  and 
appealing  to  his  rights  for  him-  and  herself  under  such  circum- 
stances. We  believe,  therefore,  the-court  erred  in  rejecting  the 
evidence-offered,  and  for  this  error  the  judgment  is  reversed  and 
the  cause  remanded. 

Beversed  and  remanded^ 

.  Power  of  FKBfs  Covert-to  CJontract  as  Feme  Sole  when  Abandoned 
BY  Husband,  or  compelled  by  him  to  live  apart:  See  Arthur  v,  Broadnax, 
37  Am.  Dec.  707;  Wright  v.  Hays,  60  Id.  200;  Love  v.  Moynehan,  63  Id.  306, 
and  notes  thereto  citing  other  cases  and.  discussing  the  subject.  In  Sorrtl  v. 
Clayton^  42  Tex.  192,  it  was  held  that  where  a  husband  was  absent  in  the 
confederate  army,  leaving  his  wife  in  charge  of  the  plantation,  she  wejs  not 
to  be  deemed  ** abandoned  "  by  him  so  as  to  be  personally  liable  on  her  con- 
tract made  in  managing  the  plantation,  distinguishing  the  principal  < 
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Wife's  Authoeitt  to  Bind  Hitsbaxd  as  Agent  ih  his  Absence:  See 
Benjamin  v.  Benjamin,  39  Am.  Dec.  384;  Casttel  v.  Casieel,  44  LI.  763; 
Fdker  v.  Emerson,  42  Id.  632;  Walker  v.  Simpson,  Id.  216,  and  notea  thereto. 
In  McAfee  v.  Robertson,  41  Tex.  3o8,  in  a  suit  for  repairs  upon  a  homesteful, 
made  at  the  request  of  the  wife  during  the  protracted  absence  of  her  husband,  it 
was  held  error  to  instruct  the  jury  that  the  contract  was  not  binding  on  the 
husband  unless  rati6ed  by  him,  citing  the  principal  case.  As  to  the  wife's 
power  generally  to  bind  the  husband  as  his  agent,  see  Green  v.  Sperry,  42 
Am.  Dec.  519;  McKinley  v.  McGregor,  31  Id.  522;  Nortltrop  v.  Graves,  50 
Id.  264;  PoHis  v.  Parifc^,  68  Id.  95;  Krebs  v.  O'Grady,  Id.  312;  0at€9  v. 
BrotDer,  69  Id*  530,  and  notes. 


Miller  v.  RobertSt 

[18  Texas,  16.] 

Contract  not  within  Statdte  op  Frauds. — A  contract  by  which  one  per- 
son agreed  with  another  that  if  the  latter  would  transport  the  former, 
his  family,  and  their  effects,  to  the  state  of  Texas  he  would  deed  to 
such  person  one  half  of  the  land  which  would  become  his  by  virtue  of 
his  immigration,  is  valid  and  binding.  It  is  neither  within  the-statute^ 
frauds  nor  against  public  policy. 

Contract  not  in  Itself  Immoral  nor  in  Contravention  of  Ant  Law, 
by  which  the  state  acquires  a  citizen,  cannot  be  contrary  to  its  policy. 

Appeal  from  Dallas  county.  The  following  are  the  allega- 
tions of  the  bill  herein  necessary  to  an  understanding  of  the 
opinion.  Petitioner  Samuel  H.  Miller  alleges  that  in  1848  he 
was  residing  in  Tennessee;  that  at  the  same  time  Boberts  was  a 
resident  of  the  same  state.  That  at  this  time  he  entered  into  a 
contract  with  Roberts,  whereby  the  latter  agreed  that  if  peti- 
tioner would  convey  him  and  his  family  into  the  state  of  Texas 
he  would  give  him  one  half  of  all  the  land  he  should  acquire 
by  virtue  of  his  immigration.  Petitioner  alleges  that  in  faith 
of  this  agreement  he  conveyed  Boberts  into  the  state  of  Texas 
at  an  expense  of  one  hundred  and  fifty  dollars;  that  by  virtue 
of  the  latter's  immigration  he  obtained  as  a  headright  from  the 
state  a  patent  for  six  hundred  and  forty  acres  of  land,  and  that 
he  now  refuses  to  make  title  to  plaintiff  to  the  one  half  thereof, 
to  his  damage  in  the  sum  of  one  thousand  dollars.  The  peti- 
tion prayed  for  one  half  the  land,  etc.  The  court  sustained  a 
demurrer  to  this  petition,  upon  the  ground  that  it  did  not  appear 
therefrom  whether  the  said  agreement  was  in  writing  or  verbal. 

J.  M,  CrockeU,  for  the  appellant. 

J.  J.  Oood,  for  the  appellee. 
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By  Cotirt,  Wheeleb,  J.  The  contract  set  out  in  the  petition 
was  not  a  contract  for  the  sale  of  lauds.  There  was  no  laud  in 
particular  which  was  the  subject  of  the  contract.  It  was  a  con- 
tract for  the  acquisition  of  land,  in  which  at  the  time  there  was 
not  any  individual  proprietorship.  Xt  was  analogous  to  the 
case  of  one  man  furnishing  another  with  funds  to  purchase  land 
for  him,  or  them  jointly.  Such  a  contract  creates  a  trust  which 
is  not  within  the  statute  of  frauds.  It  was  no  more  a  contract 
for  the  sale  of  lands  than  an  agreement  to  locate  land  certificates 
and  procure  patents  for  a  part  of  the  land  when  obtained; 
which  is  not  within  the  statute  of  frauds:  WaiHvs  v.  Oilkersa)^^ 
10  Tex.  840.  Nor  was  the  contract  contrary  to  public  policy.  A 
contract  not  in  itself  immoral  nor  in  contravention  of  any  law,  by 
which  the  state  acquires  a  citizen,  cannot  be  contrary  to  its  policy. 

We  are  of  opinion  that  the  petition  discloses  a  valid  and  bind- 
ing contract,  upon  which  the  plaintiff  is  entitled  to  maintain  his 
action;  and  that  the  court  therefore  erred  in  sustaining  the  de- 
murrer to  the  petition;  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded  for  further  proceedings. 

Beversed  and  remanded.     

Before  Court  should  Determine  Contract  to  be  Void  as  Contra- 
vening Policy  of  State,  where  the  contract  is  inade  in  good  faith,  and 
stipulates  for  nothing  that  is  maJum  in  ae  or  malum  prohibitum^  it  should  be 
satisfied  that  the  advantage  to  accnie  to  the  public  for  so  holding  is  certain 
and  substantial,  not  theoretical  or  problematical:  Kelfogy  v.  Larkin,  56  Am. 
Dec.  164.  For  cases  where  certain  contracts  were  held  not  against  public 
policy,  see  Fanncev.  Burke,  55  Id.  510;  Bellows  v.  Russell ,  51  Id.  238;  Cum- 
berland etc.  R,  R,  Co.  V.  Baab,  36  Id.  132;  Hunt  v.  Test,  42  Id.  659. 

Statute  of  Frauds.  —An  agreement  between  the  owner  of  a  land  certifi- 
oate  and  another  person  that  the  latter  should,  at  his  own  expense,  locate  the 
certificate  ^d  obtain  the  survey  and  patent,  for  which  services  and  outlay 
he  should  be  entitled  to  a  certain  portion  of  the  land,  is  not  a  sale  of  lands 
within  the  meaning  of  the  statute,  and  need  not  be  in  writing:  Smock  v. 
Tnndi/,  28  Tex.  130;  Gibbons  v.  Bell,  45  Id.  417.  So  the  sale  of  an  unlocatcd 
land  certificate  is  not  within  the  statute,  and  need  not  \)e  proved  by  writing: 
Cox  v.  Bray,  28  Id.  247-261.  A  contract  for  the  acquisition  of  title  to 
vacant  land  does  not  fall  within  the  statute  of  frauds:  James  v.  Dntle^  39 
Id.  143.     The  principal  case  is  cited  in  each  of  the  above  cases. 


SoYE  V.  McCallister. 

[18  TKXi^.  80.] 

Where  Deed  is  Made  to  Certain  Persons,  Described  therein  as  '*  Heirs 

AND  Legal  Representatives  of  John  Soye,  deceased,"  it  is  prima 

facie  evidence  that  the  consideration  moved  from  said  deceased,  and  that 

the  conveyance  was  made  to  such  grantees,  not  in  their  own  right,  but 

Am.  Dxo.  Vol.  LXVn— M 
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in  their  representative  capacity;  as  a  consequence,  such  property  is  sub- 
ject to  the  payment  of  the  debts  of  deceased. 

Uttbbly  Void  Agreement  by  One  Person  to  Convey  Certain  Land  to 
Another,  or  his  heirs,  may  be  made  use  of  to  ascertain  the  intention  of 
the  former,  who  has  made  a  deed  of  such  huid  to  such  heirs,  and  to  show 
that  the  land  was  conveyed  to  them  as  such  heirs  of  decease*! ;  that  it 
was  property  of  his  estate,  and  liable  for  the  payment  of  his  debts. 

Absence  in  Becord  op  Any  Evidence  or  Extension  by  Court  of  Term 
OF  Administration  does  not  invalidate  the  title  of  a  purchaser  who  ac- 
quired title  through  him  after  the  extension  of  his  term. 

Where  Husband  and  Wife  Both  Die  about  Same  Time,  owing  only  com- 
munity debts,  there  is  no  necessity  for  two  administrations  upon  the  same 
property  to  pay  debts  for  which  such  property-  must  have  been  equally 
liable  in  the  hands  of  an  administrator  of  either  or  both  of  said  dece- 
dents. 

Tbespass  to  try  title.     The  opinion  states  the  facts. 

Waul  and  Wilson,  and  I.  A.  and  G.  W,  Paschal^  for  the  appel- 
lants. 

Denison  and  Newton,  igr  the  appellees. 

By  Court,  "Wheeleb,  J.  The  plaintiffs,  to  maintain  their  ac- 
tion, rely  on  the  conveyance  from  the  original  grantee  of  the 
government,  Delgado,  to  themselves  of  the  sixth  of  October, 
1838.  They  insist  that  the  deed  vested  in  them  the  title  exclu- 
sive of  the  rights  of  creditors  of  their  ancestor;  that  the  land 
conveyed  constituted  no  part  of  his  estate,  and  consequently 
was  not  subject  to  sale  by  his  administrator.  And  to  support 
this  view,  they  rely  upon  the  evidence  afforded  by  the  face  of 
the  deed  itself,  the  fact  that  it  conveys  the  land  to  the  plaintiffs 
by  name,  for  a  consideration  therein  expressed. 

But  it  is  seen  that  in  stating  the  parties  to  the  deed,  the  plain- 
tiffs, though  named  as  the  grantees,  are  described  as  the  "  heirs 
and  legal  representatives  of  John  Soye,  deceased."  The  con- 
veyance, being  made  to  them  as  such,  must  be  deemed  prima 
facie  evidence  that  the  consideration  moved  from  their  ancestor, 
else  why  convey  to  them  as  his  heirs  and  legal  representatives  ? 
The  manifest  intention  was,  not  to  convey  to  them  in  their  own 
right,  irrespective  of  their  ancestor,  whom  they  represented,  but 
in  their  right  in  their  representative  character  as  the  heirs  and 
representatives  of  their  deceased  father.  The  consequence  is, 
that  they  took  the  estate,  as  they  did  whatever  other  estate  they 
inherited  from  their  ancestor,  subject  to  the  payment  of  his 
debts.     It  became  assets  in  the  hands  of  his  administrator. 

Such  is  the  prima  facie  conclusion  to  be  deduced  from  the 
face  of  the  deed.    But  it  does  not  rest  alone  on  the  proper  ooh:* 
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Btruction  of  the  instrument.  It  is  in  proof  that  in  December, 
1833,  the  plaintiffs'  grantor  executed  to  their  ancestor  an  obli- 
gation showing  a  sale  to  him  of  the  land  for  a  consideration  ac- 
knowledged to  have  been  received,  and  agreeing,  when  the  legal 
inhibition  should  cease,  to  make  to  him  a  title,  or  in  case  of  his 
death  to  make  the  tiUe  to  his  widow  and  heirs.  It  is  unneces- 
sary now  to  discuss  the  question  whether  this  agreement  was  to 
all  intents  and  purposes  null;  or  was  only  in  so  far  inoperative 
and  ineffectual  as  that  it  could  not  be  enforced  unless  it  was  val- 
idated by  the  grantee  after  the  removal  of  the  legal  impediment; 
or  unless  there  were  supervening  equities  which  had  the  effect 
to  make  good  the  title  in  the  purchaser.  Whatever  theoretical 
opinion  may  be  entertained  of  the  question,  it  cannot  be  denied 
that,  practically,  the  latter  view  of  it  has  been  maintained:  Hunl 
Y.Uobinson,  1  Tex.  748;  Hunt  v.  Turner,  9  Id.  385  [60  Am.  Dec. 
167];  Box  V.  Lawrence,  14  Id.  545.  But  though  it  be  utterly 
void,  the  agreement  is  nevertheless  a  fact  which  may  be  looked 
to  to  ascertain  the  motive  and  consideration  which  actuated  the 
grantor  to  make  the  subsequent  conveyance  to  the  plaintiffs.  It 
is  equally  significant  of  the  intention  of  the  party  as  if  it  had 
been  operative  and  effectual  to  bind  him  to  its  performance. 

It  is  further  inferable  that  the  consideration  moved  from  the 
ancestor  from  the  fact  that  the  plaintiffs  were  not  of  sufficient 
age  to  contract  and  make  purchases;  and  that  the  conveyance 
was  intended  to  operate  in  favor  of  the  estate,  from  the  fact  that 
it  was  so  treated  by  the  administrator  at  the  time,  and  by  the 
plaintiffs  themselves,  until  the  bringing  of  this  suit,  as  appears 
by  tiie  petition  in  the  former  suit  instituted  by  them  for  the  land 
in  question.  That  it  was  so  made  and  intended  in  fact  is  evi- 
dent, as  well  from  the  face  of  the  deed  itself,  which  was  matter 
of  legal  construction  by  the  court,  as  from  the  other  facts  re- 
ferred to,  which  were  evidence  for  the  jury.  There  being  nothing 
in  the  evidence  to  countervail  the  prima  facie  presumption  aris- 
ing from  the  face  of  the  deed,  that  the  conveyance  was  virtually 
and  beneficially  for  the  estate,  but  the  contraiy ,  there  was  no 
error  in  the  charge  of  the  court  upon  that  subject. 

The  objections  to  the  validity  of  the  administrator's  sale,  and 
the  title  derived  by  the  defendants  under  it,  have  been  con- 
sidered and  answered  in  former  decisions,  to  which  it  will  suffice 
to  refer  for  their  disposition  in  the  present  case :  Poor  v.  Boyce, 
12  Tex.  440;  Howard  v.  BenneU,  13  Id.  309;  Dancy  v.  Sticklinge, 
15  Id.  557;  Bwrditt  ▼.  SiMee,  Id.  604. 

There  is  an  interesting  decision  lately  made  by  the  supreme 
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court  of  Georgia,  upon  the  effect  which  ought  to  be  giyen  to  the 
proceedings  of  probate  courts  in  the  sale  of  the  estates  of  de- 
ceased persons,  to  which  we  have  been  referred  by  the  counsel 
for  the  appellants,  in  another  case  now  before  the  court.  It  is 
admitted  that  in  that  case  the  court  went  quite  as  far  as  this  court 
has  gone  in  maintaining  the  doctrines  which  support  the  titles 
of  fair  purchasers  at  those  sales.  In  a  very  learned  and  elabo- 
rate opinion  by  Judge  Lumpkin,  the  legal  propriety  and  neces- 
sity of  upholding  these  titles,  fairly  acquired,  are  strongly  in- 
sisted upon,  and  maintained  upon  authority  and  reasons  which 
seem  unanswerable:  Tucker  v.  Barris,  13  Ga.  1  [58  Am.  Dec. 
488].  The  principal  objection  to  the  sale  in  the  present  case  is 
that  it  does  not  appear  that  the  term  of  administration  was  con- 
tinued down  to  the  period  of  the  sale.  The  administrator,  how- 
ever, continued  to  act  under  the  sanction  of  the  probate  court; 
and  there  is  more  than  the  usual  apparent  regularity  in  the  pro- 
ceedings in  other  respects.  That  the  absence  in  the  record  of 
any  evidence  of  the  extension  by  the  court  of  the  term  of  ad- 
ministration does  not  invalidate  the  title  of  the  purchaser,  has 
been  fully  settled  in  the  cases  referred  to. 

It  is  further  objected  to  the  title  of  the  purchaser  at  the  ad- 
ministrator's sale,  that  there  does  not  appear  to  have  been  any 
administration  taken  upon  the  estate  of  the  wife  of  John  Soye. 
Both  departed  this  life  about  the  same  timet  The  debts  for 
which  the  property  was  sold  were  community  debts.  Such,  at 
least,  is  the  presumption;  and  we  are  of  opinion  that  there  was 
no  necessity  of  two  administrations  upon  the  same  property,  to 
pay  debts  for  which  it  must  have  been  equally  liable,  in  the 
hands  of  the  administrator  of  either  or  both  of  the  decedents: 
Junes  V.  Jones,  15  Tex.  143  [G5  Am.  Dec.  174];  Berrt/  v.  Young, 
Id.  369. 

It  is  unnecessary  to  revise  the  several  rulings  of  the  court 
upon  instructions  to  the  jury;  for  the  reason  that,  under  the 
evidence  and  law  of  the  case,  they  could  not  legally  have  re- 
turned a  different  verdict.  There  is  no  error  in  the  judgment, 
and  it  is  affirmed. 

Judgment  affirmed. 

All  Presumptionh  are  in  Favor  of  the  regularity  of  the  proceedings  of  pro- 
bate courts:  Alexander's  Heirs  v.  Maverick^  post,  p.  693;  DoolUUe  v.  UoUcn, 
post,  p.  745;  Sever  v.  Hussell,  60  Am.  Dec.  811.  Probate  court  is  clothed  with 
general  jarisdiction  over  testate  and  intestate  estates:  Tucker  v.  Harris,  58  Id. 
488;  SchuUz  v.  SchuUz,  60  Id.  335.  Probate  courts  are  superior  courts:  Borders 
V.  State,  54  Id.  217;  and  their  records,  upon  all  niatters  rei^nired  to  be  recorded 
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and  within  their  jurisdiction,  are  evidence  of  the  mattera  to  which  they  relate: 
Hemicl  v.  BuUerfield,  64  Id.  316;  but  see  Clarke  v.  Perry,  63  Id.  82. 

Thb  pbtwcipal  case  is  cited  to  the  point  that  land  certificates  issued  to 
an  administrator  became  assets  in  his  hands,  in  Rogers  v.  Kennard,  54  Tex. 
3o,  and  Simmons  v.  Blanchard,  46  Id.  266.  It  is  cited  to  the  point  that  a 
valid  sale  of  community  land,  made  under  administration  upon  the  estate  of 
a  decedent  to  pay  community  debts,  passes  both  the  title  of  deceased  and  of 
a  wife  who  survived  him,  but  who  died  before  the  gi*ant  of  letters'of  adiniu- 
istration,  in  Murchison  v.  WhUe,  54  Id.  78,  and  Simmons  v.  Blanchardt  46  Id. 
206.  It  is  cited  in  Blythe  v.  EsUrlino,  20  Tex.  565,  where  the  court  hold  that 
a  deed  to  one  person  as  administrator  of  another,  which  recites  that  the  grantor 
had  previously  sold  the  land  to  deceased,  and  conveys  the  land  to  his  adminis- 
trator as  part  of  his  estate,  shows  plainly  on  its  face  that  it  was  mads  to  the 
administrator  in  trust  for  the  heirs  of  deceased.  In  Marks  v.  HiUy  46  Tex.  346, 
the  court  say  that  it  would  be  going  beyond  any  of  the  reported  cases,  among 
which  the  principal  case  is  enumerated,  to  hold  that  an  administration  granted 
ten  years  previous,  during  which  lapse  of  time  no  acts  appear  to  have  been 
performed  therein,  and  the  record  in  which  fails  to  show  an  extension  of  the 
administration,  was  so  extended.  The  court  say  that  the  presumption  is  that 
it  was  closed.  The  principal  case  is  also  cited  in  Murchison  v.  White,  54  Id. 
48,  where  the  court  hold  that  wiien  a  probate  court  has  opened  jurisdiction 
in  a  matter  of  adminbtration,  under  proceedings  apparently  regular,  the  pre- 
sumption that  its  jurisdiction  properly  attached  is  conclusive  on  a  collateral 
attack. 
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[18  Tkzai,  179.] 
STATtTTB  PbOVIDINO    THAT  ADMINISTRATOR    SHALL    NOT    BE    REQUIRED    TO 

Sell  Property  of  estate,  etc.,  except  upon  petition  of  one  of  the  persons 
therein  mentioned,  does  not  prevent  or  prohibit  him  from  applying  for 
and  obtaining  an  order  for  the  sale  of  such  property,  when  necessary  for 
the  payment  of  debts  or  the  settlement  of  the  estate. 

Validity  of  Sale  by  Administrator  is  not  Ajfected  by  Fact  that 
Record  does  not  Show  Petition  for  an  order  therefor.  Probate  courts 
are  courts  of  general  jurisdiction,  and  all  presumptions  are  in  favor  of 
the  validity  of  their  proceedings.  The  purchaser  at  such  sale  was  not 
required  to  go  behind  the  order  therefor.  The  record  must  affirmatively 
show  that  no  petition  was  made. 

It  has  never  been  Authoritatively  Decided  that  Written  Petition 
WAS  Necessary  to  Give  Probate  CJourt  jurisdiction  to  order  a  sale  of 
the  property  of  a  deceased  person.  It  seems  that  its  absence  would  not 
defeat  the  jurisdiction  of  the  probate  court  to  order  a  sale  of  such  prop- 
erty, nor  affect  the  title  of  a  purchaser  thereof,  who  was  not  bound  to 
look  beyond  the  judgment  of  a  court  of  competent  jurisdiction. 

Entry  in  Minutes  of  Probate  Court,  that  AdminiisTrator's  Final  Ac- 
count BE  Admitted  and  Filed,  and  he  discharged  upon  paying  costs, 
does  not  amount  to  a  final  settlement  and  discharge.  Consequently, 
where  the  authority  of  such  an  administrator  continues  to  be  recognized 
by  the  probate  court,  the  order  disregarded  by  all  parties,  and  tho  ad* 
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ministration  proceeded  with,  an  order  of  sale  made  after  such  entry  and 
order  is  not  void  as  having  been  made  after  the  administrator's  authority 
had  ceased. 

Action  to  clear  the  title  to  certain  lands.  The  opinion  states 
the  facts. 

J.  A.  and  E,  Green  ^  for  the  appellants. 

/.  A.  and  O.  W,  Paschal,  for  the  appellee^ 

By  Court,  Wheeleb,  J.  It  is  insisted  on  behalf  of  the  appel- 
lant that  the  title  of  the  defendant,  Tvhich  he  seeks  to  have  set 
aside  and  annulled,  is  void  for  want  of  jurisdiction  in  the  pro- 
bate court  of  Bexar  county  to  order  the  sale. 

To  the  order  of  sale  of  the  March  and  April  terms,  1843,  it  is 
objected  that  it  was  made  on  motion  of  the  administrator,  and 
not  upon  petition  of  any  creditor,  heir,  legatee,  or  next  friend  of 
a  ward,  as  provided  in  the  act  of  the  twenty-fifth  of  February, 
1843:  Hart.  Dig.,  art.  1067.  To  the  order  of  the  March  term 
of  the  court,  1844,  it  is  objected  that  it  was  made  after  the  ad- 
ministration had  been  closed,  and  the  functions  and  powers  of 
the  administrator  had  ceased. 

The  statute  of  1843  does  not  prohibit  the  probate  court  from 
ordering  a  sale  of  the  property  of  the  estate,  on  the  petition  or 
application  of  the  administrator.  It  only  provides  that  he  shall 
not  be  required  to  sell  the  proj)erty  of  the  estate,  or  to  render 
and  settle  his  account,  except  upon  application  of  a  creditor,  or 
some  one  of  the  persons  mentioned  in  the  act:  Hart  Dig.,  art. 
1067.  The  language  of  the  statute  does  not  import  an  inhibi- 
tion on  the  power  of  the  probate  court  to  order  a  sale,  except 
upon  such  application.  Nor  could  it  have  been  intended  or 
contemplated  that  the  succession  should  be  kept  open  indefi- 
nitely, and  the  administrator  not  be  at  liberty  to  obtain  the 
necessary  order  for  the  sale  of  the  property,  or  have  settlement  of 
his  accounts,  and  finally  close  his  administration,  unless  some  of 
the  persons  mentioned  in  the  statute  should  see  proper  to  make 
application  to  the  court  for  that  purpose.  No  such  conse- 
quence could  have  been  intended,  or  could  have  entered  the 
legislative  mind  in  enacting  this  statute.  It  was  simply  intended 
to  remove  the  requisition  upon  the  administrator,  imposed  by 
the  act  of  the  fifth  of  February,  1840,  by  which  it  was  made  Ids 
duty  to  petition  the  court  for  the  sale  of  all  the  property  of  the 
estate,  in  a  certain  event,  within  a  prescribed  period:  Hart. 
Dig,  art.  1023.  Under  the  act  of  1843,  he  was  not  required  to 
petition  the  courtfor  a  sale  of  property,  as  under  the  former  stat- 
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ute;  but  there  was  nothing  to  prevent  him  from  applying  for 
and  obtaining  an  order  for  that  purpose,  when  necessary  for  the 
payment  of  debts  or  the  settlement  of  the  estate.  This  ques- 
tion was  not  necessarily  involved  in  the  decision  of  the  case  in 
Miller  V.  Miller,  10  Tex.  319,  on  which  counsel  for  the  apx>ellant 
rely,  and  was  not  decided  by  the  court  in  that  case.  Nor  did 
the  statute  of  1843  require  that  the  application  to  the  court  for 
the  sale  of  property  should  be  by  petition  in  writing.  And  the 
case,  therefore,  is  not  within  the  principle  of  the  decision  in 
Finch  V.  Edmonson,  9  Id.  504.  It  has  been  assumed  generally 
that  a  petition  was  necessary  to  give  jurisdiction  to  the  probate 
court  to  order  a  sale  of  the  property  of  deceased  persons,  or  to 
call  into  exercise  the  jurisdiction  of  the  court  over  that  subject- 
matter.  But  the  question  has  not  been  necessarily  involved  in 
the  decision  of  any  case,  and  has  not  been  authoritatively  de- 
cided. The  case  of  Finch  v.  Edmonson,  supra,  was  determined 
upon  the  particular  provisions  of  the  act  of  1846,  and  the  sale 
was  adjudged  void  on  account  of  fraud,  which  is  always  a  suffi- 
cient ground  for  setting  aside  sales,  and  annulling  the  most 
solemn  act  and  judgments  of  courts,  whether  of  limited  or  gen- 
eral jurisdiction. 

In  the  case  of  Tucker  v.  Harris,  13  Ga.  1  [58  Am.  Dec.  488], 
the  supreme  court  of  Georgia  held  their  courts  of  ordinary — 
constituted  as  our  courts  of  probate  are — courts  of  general 
jurisdiction  over  testate  and  intestate  estates;  that  their  judg- 
ments relative  to  that  subject-matter  stand  upon  the  same  foot- 
ing as  the  judgments  of  any  other  court  of  general  jurisdic- 
tion. ''The  jurisdiction  being  established,"  the  court  says, 
* '  all  presumptions  must  be  made  in  favor  of  what  does  not 
appear.  The  court  having  the  right  to  decide  upon  the  ap- 
plication, the  purchaser  is  not  bound  to  go  behind  the  judg- 
ment of  the  court."  The  court  quote  and  approve  the  case  of 
DuvaVs  Heirs  v.  McLoskey,  1  Ala.  708,  where,  under  a  statute 
of  the  state  of  Alabama,  which  required  that  the  executor  or 
administrator  shall  "  file"  a  petition  in  open  court  prescribing 
what  it  shall  contain  as  the  initiatory  step  towards  obtaining  an 
order  for  the  sale  of  the  real  estate  of  the  testator  or  intestate, 
the  supreme  court  of  that  state  held  that  the  order  of  sale  could 
not  be  considered  invalid,  because  the  record  did  not  show 
affirmatively  that  the  petition  was  filed.  As  the  court  went  on 
to  render  its  decree,  the  court  held  it  could  not  be  intended, 
from  the  absence  of  such  a  paper  merely,  that  it  was  never 
filed;  but  the  intendment  most  rational  would  be  that  it  was 
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lost  after  the  rendition  of  the  order.  The  court  also  cite  the 
case  of  Thompson  v.  Tolmie,  2  Pet.  165,  where  the  order  of  aale 
was  under  a  statute  which  provided  that  if  all  the  parties  were 
minors  at  the  death  of  the  intestate,  the  estate  should  not  be 
sold  till  the  oldest  arrived  of  age;  and  the  supreme  court  held, 
in  eflfect,  that  in  order  to  give  the  court  jurisdiction  to  ord^r 
the  sale,  it  was  not  necessary  that  it  should  appear  affinnatively 
that  one  of  the  heirs  had  arrived  of  age;  but  sustained  the 
jurisdiction  because  the  contrary  did  not  appear  by  the  record. 
The  court  said:  "  It  is  to  be  borne  in  mind  that  no  such  fact 

appears  on  the  face  of  the  proceedings And  how  can 

we  say  but  that  the  court  had  satisfactory  evidence  before  it 
that  one  of  the  heirs  was  of  age  ?  " 

Judge  Lumpkin  also  cites  the  case  of  Kennedy  v.  Wach»mtUh^ 
12  Serg.  &  B.  171,  which  he  says  was  decided  in  the  8upr»ne 
court  at  Philadelphia,  and  makes  the  following  quotation  and 
observation  upon  the  case:  *'  The  court  say,  *  Beyond  the  decree, 
the  purchaser  is  not  bound  to  look.  The  inquiries  upon  eject- 
ment are.  Was  there  an  administi'ator,  and  order  to  sell,  such 
as  would  authorize  the  administrator  to  make  sale?  Was  the 
sale  fair  ? '  If  so,  the  settled  rule  is,  Defide  et  officio  judicis,  non 
recipitur  questio.  And  it  is  asserted  that  no  sale  in  that  state 
ever  has  been  declared  void  in  ejectment  against  a  purchasei» 
bona  fide  for  any  alleged  irregularity  in  the  orphans'  court,  or 
because  the  decree  of  the  court  was  founded  on  mistake." 

The  Georgia  court  hold  that  the  jurisdiction  of  the  orphans' 
court  existed  potentially  from  the  death  of 'the  testator  or  in- 
testate; and  they  quote  upon  this  subject  the  language  of  the 
supreme  court  of  Pennsylvania,  in  the  case  of  McPherson  v.  Cun- 
liff,  11  Serg.  &  B.  422  [14  Am.  Dec.  642],  cited  by  us  in  BurdeU 
V.  Silsbee,  15  Tex.  617,  as  follows:  "  The  matter  which  gives  the 
orphans'  court  jurisdiction  is  the  death  of  the  owner  intestate; 
for  if  administration  were  taken  out  on  the  effects  of  a  living 
man,  or  of  one  who  died  testate,  the  administration  itself  would 
be  void,  and  there  could  be  no  administrator  to  act — no  party 
before  the  court;  consequently  all  the  proceedings  would  be 
null.  Where  an  executor  obtains  payment  on  a  probate  of  a 
void  will  without  suit,  it  cannot  be  impeached,  notwithstanding 
the  probate  was  afterwards  declared  null — it  being  proved  on 
the  faith  of  the  act  of  the  judicial  tribunal  having  competent 
jurisdiction:  Toll.  Ex.  51.  The  distinction  in  this  respect  is 
this:  a  probate  of  the  will  of  a  living  person,  or  a  letter  of  ad- 
ministration on  his  effects  where  the  person  is  dead  but  left  a 
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will,  is  void  ipso  facto,  because  there  is  no  jurisdiction;  but 
where  the  person  is  dead  intestate,  the  orphans'  court  have 
power  over  his  estate,  and  any  one  acting  on  the  faith  of  their 
judicial  acts  will  be  protected."  This,  it  will  be  seen,  is  in  ac- 
cordance with  the  opinion  held  by  us  in  the  case  of  Poor  v. 
Boyce,  12  Tex.  440. 

It  does  not  affirmatiTelj  appear  by  the  record  in  this  case  that 
^e  application  was  not  made  by  a  petition  in  writing.  But  if  it 
did  so  appear,  I  apprehend  that  it  could  not,  on  principle,  be  held 
to  defeat  the  probate  court  of  its  jurisdiction  to  order  the  sale  on 
the  application  of  an  administrator;  nor  could  the  purchaser  be 
affected  by  the  irregularity,  if  such  it  was,  in  making  the  order. 
He  was  not  required  to  look  beyond  the  judgment  of  a  court  of 
competent  jurisdiction. 

As  respects  the  order  of  1844,  though  there  does  appear  an 
entiy  in  the  miniltes  of  a  court  of  a  former  term,  that  the  admin- 
istrators' final  account  be  admitted  and  filed,  and  "  he  discharged 
upon  paying  costs,"  it  is  not  an  absolute  and  final  settlement 
and  discharge.  The  case,  described  by  its  title,  thus:  "  No.  52, 
Estate  of  E.  Alexander,  deceased,"  was  continued  upon  the 
docket  of  the  probate  court;  the  authority  of  the  administrator 
continued  to  be  recognized  by  the  court  until  after  the  order  and 
report  and  approval  of  the  sale  of  1844,  and  his  final  account  of 
his  administration  thereafter  rendered,  and  he  was  finally  dis- 
charged upon  paying  costs,  with  which  last  order  he  complied. 
Notwithstanding  the  previous  entry  in  the  minutes,  it  was  disre- 
garded, and  he  went  on  to  administer  and  to  close  the  adminis- 
tration, with  the  sanction  of  the  probate  court,  as  though  it  bad 
not  been  made.  It  was  disregarded  by  all  parties,  and  it  cannot 
be  now  invoked  to  annul  the  subsequent  orders  of  the  court,  and 
his  acts  thereafter  done  in  the  due  course  of  his  administration, 
and  thereby  defeat  the  title  of  a  6owa  Jide  purchaser. 

The  present  is  a  very  different  case  from  that  of  Hurt  v.  JJor- 
ton,  12  Tex.  286.  There  the  property  was  legally  sold,  and  the 
administration  finally  closed  and  settled.  Nearly  two  years 
after  the  final  settlement  and  discharge  of  the  administrator,  he 
again  applied  for  and  obtained  a  grant  of  administration  on  the 
estate,  without  showing  any  necessity  for  a  renewal  of  his  ad- 
ministration, and  proceeded  again  to  sell  the  same  property  to 
another  purchaser.  The  first  purchaser  protested,  but  the  court 
proceeded,  notwithstanding,  to  confirm  the  sale  to  the  second 
purchaser.  It  was  held,  and  rightly,  that  the  estate  having  been 
fully  administered  and  closed,  a  second  administration  upon  the 
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same  estate  and  the  same  property,  which  had  already  been  ad- 
ministered upon,  was  a  nullity,  and  the  second  sale  Toid.  The 
present  is  a  very  different  case.  The  estate  was  not  fully  admin- 
istered, nor  the  administrator  absolutely  and  finally  discharged 
by  the  court;  but  on  the  contrary,  he  continued  to  act  as  admin- 
istrator, and  the  court  recognized  and  approved  his  acts  as  such. 
And  upon  the  repeated  decisions  of  this  court,  it  must  be  held 
that  the  order  of  sale  and  sale  were  effectual  to  pass  the  title  to 
the  purchaser.  There  is,  therefore,  no  error  in  the  judgment, 
and  it  is  afSrmed. 
Judgment  aflirmed.  

PuBCHASER  AT  Admintstbato&'s  Salb  of  real  estate,  purchajsing  without 
fraud  or  collasion  with  the  administrator,  even  if  the  sale  was  made  without 
necessity,  will  be  protected  in  his  purchase  if  made  under  decree  of  a  court 
having  jurisdiction:  Lynch  v.  Baxter^  61  Am.  Dec.  735;  nor  is  an  order  of  sale 
of  real  estate  void  because  it  omits  to  show  that  the  application  for  the  order 
was  accompanied  by  the  certificate  of  the  judf^  of  probate  required  by  law 
to  be  produced  with  such  application:  Jackson  v.  Astor,  39  Id.  281;  see  Soye 
V.  McCai lister,  ante,  p.  689. 

Jurisdiction  to  Order  Salb  of  Bbalty  Depends  on  Petttion  and  Ac- 
count: Bloom  V.  Burdick,  37  Am.  Dec.  299;  see  also  Atkins  v.  Ki7man,S2  Id. 
634. 

The  principal  case  is  cited  to  the  point  that  a  pnrchaser  at  an  admin- 
istrator's sale  of  real  estate  is  not  bound  to  look  beyond  the  order  or  decree  of 
sale,  in  George  v.  WatsoUy  19  Tex.  354-370;  Hudson  v.  Jurnigan,  38  Id.  579. 
It  is  cited  to  the  point  that  the  act  of  1843  does  not  prohibit  the  probata 
court  from  ordering  sale  of  real  property  of  an  intestate,  on  the  application  of 
the  administrator  of  his  estate,  in  Allen  v.  Clark,  21  Id.  404.  An  order  or 
decree  of  a  probate  court  confirming  an  irregular  or  illegal  sale  cannot  be  col- 
laterally inquired  into:  Brown  v.  Christie,  27  Id.  73;  Trousdale  v.  Trous- 
dale, 35  Id.  7i:6.  Probate  courts  are  courts  of  general  jurisdiction,  and  all 
presumptions  are  in  favor  of  the  validity  of  their  proceedings:  Davis  v.  WeUs, 
37  Id.  COG,  CIO;  Menifee  v.  Hamilton,  32  Id.  495-514;  Kleinecke  v.  Woodward^ 
42  Id.  311;  Murchlson  v.  White,  64  Id.  84.  An  order  of  sale  which  recites 
that  it  was  made  upon  petition  of  the  administrator  is  sufficient,  although  no 
petition  appears  in  the  record:  Davis  v.  Touchstone,  45  Id.  490-496;  Hurley 
V.  Barnard,  48  Id.  83-87.  The  principal  case  is  cited  in  each  of  the  above 
cases.  It  is  discussed  at  length  and  approved  in  Guilford  v.  Love,  49  Id. 
716,  upon  the  question  of  the  jurisdiction  of  probate  courts,  and  presumptions 
connected  therewith. 
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Nichols  v.  Nichols. 

[28  Vbsmont,  228.] 

Partition,  Who  may  Compel. — One  holiling  under  a  deed  of  an  undivided 
ball  of  a  certain  farm,  in  which  deed  the  grantor  reserves  a  life  estate, 
cannot,  during  the  life  of  the  latter,  compel  partition  against  a  grantee 
of  the  other  undivided  half  of  said  farm,  as  a  right  of  immediate  pos- 
session is  necessary  to  the  maintenance  of  this  proceeding. 

In  Proceeding  fob  Partition,  Evidence  that  Certain  Deed  rxDEB 
Which  Petitioner  Claims  is  void  for  want  of  proper  delivery  is  ad- 
missible for  the  purpose  of  defeating  his  title  and  right  to  maintain  the 
proceeding. 

Under  Statute  Permtttino  Reviews  in  "Civil  Causes,"  Petition  for 
Partition  cannot  be  reviewed,  as  those  words  have  reference  only  to 
those  suits  or  actions  which  are  commenced  and  prosecuted  according  to 
the  course  of  the  common  law.  « 

PROCEEDiNa  for  partition.  The  petitioners  at  the  trial  first 
read  in  evidence  a  deed  from  Dewey  Nichols  to  them  for  the  un- 
divided half  of  the  premises  sought  to  be  partitioned.  In  this 
deed  the  grantor  reserved  the  use  of  the  premises  conveyed  to 
himself,  his  wife,  and  daughter,  during  their  lives.  Petitioners 
next  read  a  deed  from  Dewey  Nichols,  dated  March  16, 1863,  to 
them  of  the  same  premises,  to  take  effect  immediately;  also  a 
deed  from  Nichols  to  the  defendants  for  an  undivided  half  of 
the  premises.  It  was  admitted  that  Dewey  Nichols  and  his 
daughter  were  alive  at  the  time  of  the  trial.  Defendants  then 
offered  evidence,  over  the  objection  of  petitioners,  tending  to 
show  that  the  above-mentioned  deed  of  March  16,  1853,  had 
never  been  legally  delivered  to  petitioners,  said  deed  having 
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been  delivered  to  a  third  person  as  an  escrow,  and  by  such  per- 
son unlawfully  delivered  to  petitioners.  The  jury  found  for 
defendants.  A  review  was  denied  petitioners^  and  they  took 
this  appeal. 

H,  G.  Edson,  for  the  petitioners. 

A.  O,  Aldis  and  H,  R,  Beardsley,  for  the  defendants. 

By  Court,  Isham,  J.  This  is  a  petition  for  partition.  The 
Comp.  Stat.  300,  sec.  1,  2,  provides  that  **  any  person  having  or 
holding  real  estate  with  others  as  joint  tenants,  tenants  in  com- 
mon, or  coparceners,  may  have  partition  thereof  in  the  manner 
therein  provided."  The  petitioners  are  required  to  state  in  their 
petition  the  title  by  which  they  hold  the  land,  the  names  of  the 
several  owners,  as  far  as  known/  and  give  a  particular  descrip- 
tion of  the  premises.  The  titie  of  the  petitioners  may  be  denied 
by  plea,  and  an  issue  may  be  formed,  so  that  the  matter  in  con- 
troversy may  be  tried  as  in  civil  suits.  In  this  case  the  title  of 
the  petitioners  to  the  land,  as  tenants  in  common,  was  denied 
by  the  plea.  It  became  necessary,  therefore,  on  the  trial  of  the 
case  before  the  jury,  for  the  plaintiffs  to  establish  their  relation  as 
tenants  in  common  in  order  to  entitie  themselves  to  a  partition 
of  the  premises. 

It  appears  from  the  case  that  on  the  fourteenth  of  September, 
1850,  Dewey  Nichols  conveyed  to  the  petitioners  an  undivided 
half  of  the  farm  of  which  the  premises  in  question  are  parcel; 
and  that  the  other  undivided  half  was,  by  a  separate  conveyance, 
conveyed  to  the  petitionees.  But  in  the  conveyance  of  the  im- 
divided  moiety  to  the  petitioners,  Dewey  Nichols  reserved  to  him- 
self the  use  and  occupancy  of  that  portion  of  the  farm  during 
his  own  life,  and  that  of  his  wife  and  daughter;  and  it  appears 
that  Dewey  Nichols  and  his  daughter  are  still  living.  The  effect 
of  those  several  conveyances  was  to  vest  in  the  petitionees  a  titie 
in  fee  as  tenants  in  common  to  one  half  of  the  farm,  with  the 
right  of  its  present  and  immediate  possession;  and  to  give  to 
Dewey  Nichols  a  life  estate  in  the  other  half,  with  the  right  of 
possession  during  the  lives  of  the  persons  for  whose  benefit  that 
reservation  was  made.  As  between  Dewey  Nichols  and  the  peti- 
tionees, a  partition  could  probably  be  had.  In  2  Lilly's  Abr. 
357,  H,  it  is  said  that  '*  partition  may  be  brought  by  tenants  in 
fee  of  one  moiety  against  tenants  for  life  of  the  other  moiety:*' 
Hicks  V.  Witchell,  Lut.  1018.  Those  parties  have  not  a  unity 
of  title,  but  they  have  a  unity  of  possession,  and  therefore  are 
strictiy  tenants  in  common.     The  petitioners,  under  their  deed. 
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have  no  right  to  the  possession,  use,  or  occupancy  of  the  moiety 
oonTeyed  to  them  until  after  the  determination  of  the  particular 
estate  which  the  grantor  reserved  to  himself.  They  have  neither 
the  possession  nor  the  right  of  possession  to  any  portion  of  the 
premises  during  the  life  of  either  of  the  persons  for  whose  benefit 
that  reservation  was  made.  Under  these  circumstances,  we  think 
that  the  charge  of  the  court  to  tbe  jury  was  correct,  **  that  the 
deed  of  Dewey  Nichols  to  the  petitioners  of  September  14, 1850, 
did  not  convey  to  them  such  a  title  as  would  enable  them  to  sus- 
tain a  petition  for  partition  during  the  life-time  of  Dewey  Nich- 
ols." During  the  life  of  Dewey  Nichols  the  petitioners  cannot 
be  regarded  as  having  a  present  estate  as  tenants  in  common 
with  the  petitionees.  There  is  no  unity  of  possession  between 
them,  nor  can  there  be,  so  long  as  the  petitioners  have  no  right  of 
possession.  That  relation  may  exist  on  the  decease  of  Dewey 
Nichols,  and  those  for  whom  that  reservation  was  made,  but  not 
until  then. 

It  may  not  be  necessary  in  all  cases  that  a  party  have  the  ac- 
tual occupation  of  the  premises  to  entitle  him  to  a  partition,  for 
where  the  possession  is  not  adverse,  a  constructive  possession 
follows  the  legal  title:  Hawley  v.  Saper,  18  Vt.  320.  But  the 
petitioners  must  show  a  legal  title  to  the  land  as  tenants  in  com- 
mon with  the  petitionees,  and  the  right  of  immediate  possession 
at  the  time  of  presenting  the  petition,  so  that  actual  occupancy 
of  the  premises  in  severalty  can  be  had  by  the  tenants  immedi- 
ately on  partition  being  made.  In  4  Kent's  Com.  380,  note,  it 
is  said  that  *^  it  was  the  ancient  doctrine,  under  the  statute  of 
Henry  VIII. ,  that  no  persons  could  be  made  parties  to  a  writ  of 
partition,  or  be  affected  by  it,  but  such  as  were  entitled  to  the 
present  possession  of  their  share  in  severalty."  In  the  case  of 
Burlians  v.  Burhans,  2  Barb.  Ch.  398,  it  was  held  that  **  a  party 
applying  for  a  partition  of  lands  must  not  only  have  a  present 
estate  in  the  premises  as  a  joint  tenant,  or  tenant  in  common, 
but  he  must  have  also  the  actual  or  constructive  possession  of 
his  undivided  share  or  interest  in  the  premises."  In  Brownell 
v.  Brownell,  19  Wend.  367,  it  was  held  that  "proceedings  in 
partition,  under  the  statute,  can  be  instituted  only  by  a  party 
who  has  an  estate  entitling  him  to  immediate  possession." 
The  same  rule  was  recognized  in  New  Jersey,  in  Stevens  v.  J^n- 
ders,  13  N.  J.  L.  271;  and  in  Connecticut,  in  the  case  of  Culver  v. 
Culver,  2  Root,  278,  where  a  widow  was  seised  of  a  life  estate, 
with  a  remainder  to  those  persons  who  wore  parties  to  the  pro- 
ceeding for  partition.   The  court  observed  that  "  it  will  be  time 
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enough  for  them  to  have  partition  of  the  lands  when  they  shall 
have  the  possession  and  title."  In  Packard  v.  Packard,  16  Pick, 
191,  the  same  rule  was  recognized^  that  a  petition  for  partition 
could  not  be  sustained  when  the  parties  had  only  a  reversionary 
interest,  and  not  a  vested  estate  in  possession:  Barnard  v.  Pope, 
14  Mass.  434  [7  Am.  Dec.  225];  In  re  Hodgkinson  etux,\2  Pick. 
374.  The  same  doctrine  is  held  in  Pennsylvania,  Ziegler  v.  Griniy 
6  Watts,  106,  and  in  the  case  of  Brown  v.  Broum,  8  N.  H.  93, 
where  it  was  held  that  "a  petition  for  partition  cannot  be 
maintained  by  one  who  has  only  an  interest  in  a  reversion  or 
remainder,  after  a  life  estate."  The  reason  upon  which  that 
doctrine  is  founded  is  obvious.  In  2  Lilly's  Abr.  356,  E,  the 
rule  is  given  that ''  a  partition  of  lands  ought  to  be  made  ac- 
cording to  the  quality  and  the  «true.  value  of  the  lands,  and  not 
according  to  the  quantity  or  number  of  acres."  If  a  just  and 
equitable  partition  of  these  premises  were  now  to  be  made,  that 
partition  may  be  unjust  and  unequal  when,  upon  the  decease  of 
Dewey  Nichols,  these  parties  have  a  vested  estate  in  possession. 
For  that  reason,  we  think  this  petition  cannot  now  be  sustained. 

The  evidence  offered  in  relation  to  the  deed  of  March  16, 
1853,  was  manifestiy  properly  received.  That  deed,  vrithout 
that  evidence,  would  have  given  to  the  petitioners  a  present 
estate  in  fee,  as  tenants  in  common  with  the  petitionees.  The 
effect  of  the  evidence  offered  was  to  defeat  the  title  of  the  peti- 
tioners under  it.  The  tiUe  of  the  petitioners  to  this  land  was 
then  left  to  stand  on  the  deed  of  Dewey  Nichols,  of  September 
14,  1850,  v;hich  we  have  considered  as  not  giving  to  the  peti- 
tioners that  tiUe  and  right  of  possession  which  entitles  them  to 
a  partition  of  these  premises. 

We  are  satisfied,  also,  that  the  court  were  correct  in  deciding 
that,  under  our  statute,  this  case  could  not  be  reviewed.  The 
right  of  review,  with  few  exceptions,  is  given  by  statute  in  all 
civil  causes.  The  words  **  civil  causes  "  have  reference  only  to 
those  suits  or  actions  which  are  commenced  and  prosecuted 
according  to  the  course  of  the  common  law.  That  was  obviously 
the  meaning  of  the  court  in  the  case  of  Borden  v.  Brown,  7 
Mass.  93,  in  which  they  observed  that  "reviews  are  provided 
for  only  when  the  original  action  is  commenced  by  writ."  In 
that  case  a  review  was  denied  on  a  petition  for  partition  of 
lands.  At  common  law,  no  proceedings  could  be  had  to  com- 
pel a  partition,  as  between  joint  tenants,  or  tenants  in  common, 
for  those  estates  were  created  by  the  act  of  the  parties.  The 
statute  authorizes  this  proceeding,  and  directs  the  mode  of  pro- 
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cedure  in  making  partition.  The  same  reasons  for  not  allowing 
a  review  in  actions  on  book,  in  the  action  of  account,  or  decla- 
rations for  betterments,  and  Tarions  other  cases  of  similar 
character,  exist  in  this  case.  It  is  a  statutory  proceeding,  and 
not  a  civil  cause  prosecuted  according  to  the  course  of  common 
law. 

The  result  is,  that  the  judgment  of  the  county  court  must  be 
afi&rmed. 

Who  mat  Compel  Partition. — At  common  law,  theonly  fonn  of  co-tenancy 
which  might  be  dissolved  by  one  or  more  of  the  co-tenants  enforcing  partition 
was  coparcenary.  But  the  hardship  and  inconvenience  of  this  restriction  was 
early  felt  in  England,  and  by  the  statute  of  31  Hen.  VIII.,  c.  1,  this  remedy 
was  extended  to  joint  tenants  and  tenants  in  common  of  any  estate  of  inheri- 
tance in  their  own  right,  or  in  the  right  of  their  wives.  By  the  statute  of  32 
Hen.  VIII. ,  c.  32,  an  enlargement  was  made  upon  this  enactment,  by  which 
joint  tenants  and  tenants  in  common,  for  term  of  life  or  years,  or  joint  tenants 
and  tenants  in  common,  where  one  or  some  of  them  have  estate  for  term  of 
life  or  years,  with  the  others  that  have  estate  of  inheritance  or  freehold,  were 
empowered  to  exercise  this  privilege:  Allnatt  on  Partition,  56;  2  Bla.  Com., 
Cooley*8  ed.,  ISJ;  Id.,  Kerr^s  ed.,  161;  Broom  &  Had.  Com.  71;  Col€  v.  AyloU, 
Lit.  300.  Statutes  of  similar  import  to  the  English  statutes  above  mentioned 
exist  in  most  of  the  states  in  the  American  Union,  and  the  question  has  often 
occurred  as  to  when  persons  under  certain  circumstances,  or  occupynig  par- 
ticular relations,  were  sufiBciently  within  their  terms  to  enable  them  to  take 
advantage  of  their  provisions  empoweriug  them  to  compel  partition.  A  short 
discussion  of  this  question  will  be  here  attempted. 

Petitionke  must  have  Right  to  Possession.  In  nearly  all  of  the  United 
States  it  is  a  necessary  prerequisite  to  the  maintenance  of  an  action  for  the 
partition  of  lands  that  the  petitioner  have,  at  the  time  of  the  commencement 
of  his  action,  an  actual  or  constructive  possession,  in  common  with  the  defend- 
ants, of  the  land  sought  to  bo  partitioned.  Both  title  and  possession,  or  the 
right  of  possession,  must  be  vested  in  the  petitioner:  Schori  v.  Stephens^  62 
Ind.  441;  Flortnce  v.  Hopkins,  46  N.  Y.  182;  Hughes  v.  Hughes,  63  How.  Pr. 
408;  Chapin  v.  Soars,  18  Fed.  Rep.  814;  Sullivan  v.  SuUivan,  66  N.  Y.  37; 
BrotoneU  v.  BrovoneU,  19  Wend.  367;  Hoyle  v.  Hughson,  1  Dev.  348;  Whilten 
V.  WhiUen,  36  N.  H.  332;  see  next  subdivision. 

Remaindermen  or  Reversioners  cannot  Compel,  A  legitimate  application  of 
this  rule  to  the  case  of  reversioners  and  remaindermen  would  prevent  their 
maintaining  proceedings  to  enforce  partition,  and  such  is  unquestionably  the 
law.  This  is  tho  doctrine  of  the  principal  case,  and  it  is  supported  by  Schori 
v.  Stephens,  62  Ind.  441;  Hughes  v.  Hwjhes,  63  How.  Pr.  408;  Tabler  v.  Wise- 
man, 2  Ohio  St.  203;  SulHvan  v.  SuUivan,  66  N.  Y.  37.  In  this  latter  case 
the  court  say:  *'  There  are  obvious  I'easons  why  a  remainderman  should  not, 
especially  as  against  tenants  in  possession,  whether  of  a  term  for  years,  for 
life,  or  in  fee,  be  entitled  to  institute  the  proceeding.  Any  partition  which 
might  be  made  at  his  instance,  although  equal  when  made,  might  be  very  un- 
equal when  his  estate  should  vest  in  possession.  So,  too,  if  actual  partition 
could  not  be  made,  and  a  sale  should  be  necessary,  the  tenant  having  a  less 
estate  than  a  fee  might  be  deprived  of  the  substantial  beneiit  of  hia 
terms*  •• 
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Co'Unant  whone  Share  is  Bented  mof  Compel  Partition.  An  application  of 
the  rule  requiriug  the  petitioner  to  have  a  present  right  of  entry  before  main- 
taining this  proceeding  led  the  court  of  Massachusetts  to  deny  its  sanction 
to  its  maintenance  by  a  co-tenant  whose  share  had  been  It^ased  to  a  tenant 
who  was  in  possession:  HunneireU  v.  Taylor y  6  Gush.  474.  **Bnt  probably 
the  weight  of  authority  is  the  other  way:  *'  Freeman  on  Cotenancy  and  Par- 
tition, sec.  446.  Such  a  co-tenant  was  permitted  to  compel  partition  in  Wood- 
worth  V.  Campbell^  5  Paige,  618;  Cook  v.  Webb^  19  Minn.  172;  and  Hunt  v. 
JIazelton,  5  N.  H.  216;  S.  C,  20  Am.  Dec.  575.  A  partition  in  such  a  case 
will,  of  course,  be  made  subject  to  the  rights  of  the  lessee:  Id.  So  an  unex- 
pired lease  from  the  petitioner  to  his  co-tenant  does  not  prevent  his  enforcing 
partition:  Id. 

Jii^lU  to  Enter  for  Condition  Broken  Insufficient.  To  maintain  a  proceed- 
ing for  partition,  the  applicant  must  show  a  present  right  of  possession;  it  is 
not  sufficient  to  show  a  right  to  enter  for  condition  broken.  **The  right  of 
a  party  who  is  entitled  to  take  advantage  of  a  condition  broken  seems  a  mach 
more  slender  title  than  that  of  a  reversioner.  He  has  but  a  right  to  enter,  of 
which  he  may  or  may  not  take  advantage;  and  if  he  waives  the  forfeiture,  as 
he  may,  the  partition  would  be  without  eflfect: "  Whitten  v.  Whitten^  30  N.  H. 
326;  see  O'Domjherty  v.  Aldrid^  5  Denio,  388. 

PETrnoNER  MUST  NOT  BK  DISSEISED.  In  Order  to  maintain  a  proceeding  for 
compulsory  partition,  the  petitioner  must  show  a  tenancy  in  common  with 
the  respondents,  and  must  establish  an  actual  or  constructive  possession  by 
himself.  The  proceeding  of  partition  was  never  intended  as  an  alternative 
for  the  action  of  ejectment,  nor  as  a  means  of  trial  of  hostile  or  adverse 
claims  to  real  property.  Consequently,  in  most  of  the  American  states  par- 
tition cannot  be  compelled  of  lands  held  adversely,  or  the  title  to  which  is  in 
dispute;  the  legal  title  must  first  be  established.  Where  the  co-tenant  has  been 
ousted  or  his  rights  totally  denied  by  his  co-tenant,  his  remedy  is  by  eject- 
ment, in  which  he  may  recover  his  just  proportion  of  the  land:  Mattair  y. 
Payne,  15  Fla.  683;  London  v.  Overby,  40  Ark.  155;  Therasson  v.  White,  52 
How.  Pr.  62;  Spright  v.  Waldron,  51  Miss.  356;  Shearer  v.  Winttton,  33  Miss. 
149;  Van  Scuyver  v.  Mvlford,  59  N.  Y.  426;  0*DougfieHy  v.  Aldrich,  5  Denio, 
888;  Adams  ▼.  Ames  I.  Co.,  24  Conn.  235;  Florencev.  Hopkins,  46 N.  Y.  186; 
Beebe  v.  Griffing,  14  Id.  238;  Jenkins  v.  Van  Sfmack,  3  Paige,  245;  WUfterspoon 
v.  Dunlap,  Harper,  390;  Clapp  v.  Bromaghan,  9  Cow.  561;  Drew  v.  Clen^- 
mons,  2  Jones  Eq.  312;  Oiffard  v.  Williams,  L.  R.  6  Ch.  546;  Thomas  v.  Oar- 
van,  4  Dev.  224;  S.  C,  25  Am.  Dec.  708;  Bumhans  v.  Bumhans,  2  Barb.  Ch. 
405;  Rozierv.  Johnson,  35  Mo.  331;  Longwell  v.  BenUy,  3  Grant  Cas.  177;  Mo- 
Masters  V.  Carothers,  1  Pa.  St.  325;  Forder  v.  Davis,  38  Mo.  107;  Oravier  v. 
Ivory,  34  Mo.  523;  Law  v.  Patterson,  1  Watts  &  S.  184;  AbbergoUie  v.  Chap- 
lin, 10  Rich.  Eq.  428;  Bonner  v.  The  Proprietors,  7  Mass.  476;  MalUiewson  v. 
Johnson,  Hoffm.  Ch.  560;  Freeman  on  Cotenancy  and  Partition,  sec.  447. 
"  The  principle  is  too  plain  to  need  authority,  that  tenants  in  common  cannot 
procure  a  partition  or  sale  of  property  while  out  of  possession.  They 
must  obtain  possession  before  they  can  sustain  a  bill  for  partition:"  Drew  v. 
Clemmons,  2  Jones  Eq.  314. 

Duration  or  Character  of  Adverse  Claim  Immaterial.  In  Brock  v.  Eastman^ 
28  Vt.  658,  post,  p.  733,  the  court  say:  **  In  cases  where  a  privity  has  existed  be- 
tween the  parties,  as  in  the  case  of  joint  tenants  or  tenants  in  common,  and 
one  tenant  ousts  his  co-tenant  by  taking  the  whole  profits  to  himself,  denying 
his  co-tenant's  right,  such  a  possession  may  be  treated  as  a  disseisn,  for  the 
purpose  of  bringing  ejectment;  or  he  may  elect  to  treat  such  possession  of  his 
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co-tenant  as  his  possession,  and  in  that  event  may  maintain  a  petition  for  par- 
tition. But  it  would  seem  from  the  authorities,  if  the  party  in  such  a  case 
is  effectually  disseised,  they  no  longer  hold  the  estate  together,  and  he  is 
barred  of  his  remedy  for  partition.*'  Mr.  Freeman,  with  convincing  force, 
denies  the  existence  of  any  such  distinction  as  this.  Ho  says:  *•  We  deny  that 
a  possession  held  by  one  co-tenant  so  adversely  and  exclusively  that  he  is 
thereby  made  liable  to  an  action  of  ejectment  differs  in  degree  or  character 
from  the  possession  by  which  he  may  defeat  a  petition  for  partition.  Disseisin 
and  ouster  arc  terms  having  the  same  signification  in  partition  as  in  ejectment:" 
Freeman  on  Cotenancy  and  Partition,  sec.  447.  In  perfect  harmony  with  tliis 
view  is  the  expression  of  the  court  that  "it  would  be  utterly  incongruous  to 
hold  thstt  where  ejectment  would  lie  the  plaintiff  has  poMession  which  would 
entitle  him  to  bring  partition:'*  Florence  v.  JJopHns,  46  N.  Y.  186.  Adverse 
possession  within  the  meaning  of  partition  proceedings  is  subject  to  the  opera- 
tion of  the  general  rule  that  the  possession  of  one  co-tenant  is  presumed  to  be 
the  po«ses8ion  of  all,  and  that  possession  is  presumed  to  follow  the  legal 
title;  but  when  an  adverse  claim  or  possession  is  shown,  its  duration  or  extent 
is  immaterial.  "An  adverse  holding  by  one  tenant  in  common  for  any  length 
of  time,  however  short,  previous  to  the  institution  of  an  action  of  partition, 
will  bar  a  recovery  in  such  form  of  action :"  McMasters  v.  Carothers,  1  Pa. 
St.  324.  It  '*  is  clear  that  an  adverse  holding  of  the  property  by  the  defend- 
ant for  twenty -one  days  before  the  bringing  of  the  action  would  be  as  effect- 
ual to  defeat  the  plaintiffs  in  this  action  as  an  adverse  holding  for  twenty -one 
years  would  be.  The  right  of  the  plaintiffs  below  to  recover  turned  en- 
tirely upon  the  point  of  their  holding  together  with  the  defendant  at  tiie  time 
the  action  was  commenced,  and  not  upon  their  unity  of  possession,  or  having 
held  together  for  any  previous  length  of  time:"  Law  v.  PcUtersotif  1  Watts 
&  S.  193.  The  duration  of  an  adverse  possession  "cannot  be  material  in 
determining  where  the  possession  was  at  the  time  of  the  commencement  of  the 
action:"  Florence  v.  Jlopldns,  46  N.  Y.  186. 

Unoccupied  Lands, — ^The  rule  under  discussion,  requiring  possession  on  the 
part  of  petitioner,  does  not  extend  to  unoccupied  or  vacant  lands.  The  law, 
in  such  a  case,  casts  the  seisin  upon,  and  implies  the  possession  of,  the  per- 
sons holding  the  legal  title,  and  this  presumption  continues  until  an  adverse 
possession  is  shown  by  the  respondents.  There  can  be  no  adverse  possession 
under  the  circumstances,  and  those  having  the  legal  title  would  in  law  be 
seised  of  the  land  in  such  sense  that  they  would  be  entitled  to  a  partition: 
Byera  v.  Danley,  27  Ark.  96;  Beahe  v.  OriJJivg,  14  N.  Y.  238;  London  v. 
Ooerby,  40  Ark.  155;  Florence  v.  Hopkins,  46  N.  Y.  186. 

Petition  may  be  Retained  by  Court  until  Legtd  Title  is  Settled,  When  it 
b  made  to  appear  that  the  proceeding  for  partition  cannot  be  maintained,  or 
the  relief  prayed  for  granted,  because  of  the  disseisin  of  the  petitioner,  or 
because  of  a  dispute  in  the  title,  the  court  may  retain  the  bill  pending  pro- 
ceedings for  the  settlement  of  the  legal  title.  The  court  in  Cfiapin  v.  Sears. 
18  Fed.  Rep.  814,  say,  in  such  a  case,  that  upon  reflection  they  are  of  the 
opinion  that  the  proper  course  "  is  to  order  the  present  bill  to  stand  as  a  sim- 
ple partition  bill,  and  to  give  leave  to  complainant,  if  he  is  in  the  peaceable 
possession  of  the  premises,  to  institute  another  suit  under  the  provisions  of 
the  state  statute  to  ascertain  and  determine  the  title  to  the  land."  So  in 
London  v.  Overby,  40  Ark.  156,  the  court  say,  in  a  similar  case:  •*  The  court 
might,  instead  of  dismissing,  have  retained  the  bill  for  a  reasonable  time, 
with  liberty  to  the  plaintiff  to  bring  such  action  as  he  might  be  advised  to 
establish  his  title.  But  this  was  a  matter  of  discretion."  A  different  ooarse 
Am.  Dxo.  Vol.  LXVU--45 
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of  procedure  is  advised  in  Burhamr-v,  BurhanSt  2  Barb.  Ch.  398.  The  oonrt 
there  say  that  the  proper  course  is  to  dismiss  the  bill  as  prematurely  filed, 
without  prejudice  to  the  complainant's  right  to  institute  a  new  suit  for  parti- 
tion after  he  shall  have  established  his  legal  title  by  the  proper  actiou. 

In  Some  States  Disseised  Co-tenant,  or  One  out  of  Possession,  mat 
Compel  Partition.  The  rule  that  a  co-tenant  who  has  been  disseized  or  who 
is  out  of  possession  cannot  maintain  proceedings  to  compel  i)artition,  is  notof 
universal  application  in  all  the  states  of  the  Union.  A  notable  exception  to 
this  rule  occurs  on  Massachusetts,  and  a  decision  in  that  state,  Barnard  v. 
Po-pe^  14  Mass.  436,  is  responsible  for  much  of  the  heresy  that  prevails  in  the 
other  dissenting  states.  This  case,  however,  read  in  any  light,  is  not  strongly 
in  favor  of  the  rule  it  is  so  often  cited  as  supporting,  viz.,  that  a  disseised  or  dis- 
posed co-tenant  may  compel  partition;  and  for  all  that  appears  from  its  report, 
it  may  have  been,  and  probably  was,  decided  in  recognition  and  conformity 
with  the  general  rule  requiring  seisin  and  possession  on  the  part  of  the  peti- 
tioner. In  this  case,  although  the  court  say,  after  comments  upon  a  decision, 
that  they  think  it  cannot  be  inferred  that  an  actual  corporal  seisin  is  necessary 
in  order  to  maintain  the  proceeding,  and  that  if  this  were  so  it  would  too 
much  restrict  the  remedy  of  partition,  continue:  "It  is  true  that  by  the  com- 
mon law  and  the  English  statutes  the  writ  of  partition  cannot  be  maintained 
by  one  tenant  in  common  who  is  disseised;  not  even  if  the  disseisin  be  by  the 
co-tenant."  They  then  proceed  to  discuss  the  question  of  seisin  of  co-tenants, 
applying  the  general  rule  that  the  possession  of  one  is  presumed  to  be  the 
possession  of  all,  and  it  is  out  of  their  concluBions  upon  the  question  of  dis- 
seisin that  the  confusion  in  this  case  arose.  They  conclude,  however,  by  say- 
ing that  there  "has  been  no  actual  ouster"  in  this  case.  If  their  decision  was 
based  upon  this  fact,  it  was  in  conformity  with  the  current  authorities.  How- 
ever this  maybe,  the  illustrious  Chief  Justice  Shaw,  in  Marshall  v.  Crehert,  13 
Met.  462,  upon  the  authority  of  Barnard  v.  Pope^  supra^  goes  the  whole  length 
of  saying  thjit  an  effectually  disseised  co-tenant,  having  a  right  of  entry,  may 
maintain  compulsory  partition  proceedings,  and  this  under  a  more  stringent 
statute  than  existed  when  the  former  case  was  decided. 

So  now  in  Massachusetts,  in  order  to  maintain  such  proceedings,  *•  the  pe- 
titioner's seisin  in  fact  need  not  be  proved: "  Wood  v.  Le  Baron,  8  Cush.  474. 
Tliis  is  also  the  settled  law  of  Maine,  the  court  in  that  state,  in  Baylies  v. 
Bussey,  5  Me.  157,  saying:  "Considering,  therefore,  that  such  was  the 
acknowledged  law  of  Massachusetts  at  the  time  of  our  separation  from  that 
commonwealth,  no  sound  reason  can  be  given  why  this  court  should  adopt  a 
different  principle."  See  also  Call  v.  BaJxr,  12  Id.  325.  The  rule  cannot 
be  said  to  be  the  same  in  New  Hampshire.  The  case  of  Miller  v.  Dewtfit, 
6  N.  H.  1 14,  is  hardly  an  authority  for  the  proposition  that  actual  posseasioa 
is  unnecessary  to  the  maintenance  of  partition  proceedings;  certainly  not 
when  read  in  connection  with  Brovni  v.  Broum,  8  Id.  95,  and  miiUen  v. 
Whltten,  36  Id.  326.  In  Ohio  a  right  of  entry  will  entitle  a  party  to  main- 
tain partition  without  the  actual  seisin  required  in  most  of  the  states:  Tabler 
V.  Wiseman t  2  Ohio  St.  207;  such  appears  to  be  the  law  in  Minnesota:  Cook 
V.  Webb,  19  Minn.  170;  and  possibly  in  Illinois:  Hoioey  v.  Goings,  13  IlL  107; 
S.  C,  54  Am.  Dec.  427.  In  Kansas  the  disseisin  of  petitioner  does  not  bar 
his  right  to  compel  partition;  possession  is  not  a  necessary  prereqnisiie,  mnd 
a  mere  right  of  entry  is  sufficient.  This  is  under  the  code,  and  tha  reaaoning 
of  the  court,  accounting  for  their  departure  from  the  general  rule,  is  very 
satisfactory.  They  say:  "  Under  our  statutes,  the  action  of  partition  is 
legal  as  well  as  equitable,  and  the-aotion  of  ejectment  is  equitable  as  well  as 
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legal.  The  same  court  has  jurisdiction  of  both  actions,  and  the  two  actions 
may  be  united  in  the  same  proceeding,  as  we  have  heretofore  seen.  There- 
fore, whatever  may  have  been  the  reason  at  one  time  for  refusing  to  partition 
land  where  the  plaintiff  was  not  in  the  possession  thereof,  no  such  reason 
now  exists;  and  when  the  reason  for  any  particular  rule  ceases,  so  does  the 
rule  itself  cease: "  Scarborough  v.  SmUh,  18  Kan.  399-408.  This  is  also  the 
settled  law  of  California  under  her  code  system:  Martin  v.  Walker,  58  Cal. 
690;  Noce  v.  Davegt/io,  3  West  Coast  Rep.  491.  In  the  language  of  the  poj- 
ished  Chief  Justice  Sanderson:  *'  Such  is  one  of  the  fruits  of  the  new  system 
of  practice  which  we  have  adopted,  and  when  contrasted  with  the  practice  in 
such  cases  at  common  law,  serves  to  illustrate  its  superiority: "  De  Uprty  v. 
De.  Uprey,  27  CaL  335.  In  Indiana,  in  Godfrey  v.  Godfrey ,  17  Ind.  9,  similar 
reasoning  is  adopted;  but  see  Schori  v.  Stephens ^  62  Id.  448.  The  federal 
cases  of  CuyUr  v.  FerriU,  1  Abb.  C.  C.  182,  and  Parker  v.  Kane,  22  How.  1, 
incline  to  the  opinion  that  in  states  where  common-law  and  chancery  juris- 
diction are  blended  in  the  same  tribunal,  partition  proceedings  should  be  en- 
tertained, although  the  title  to  the  property  sought  to  be  aparted  is  in  dispute, 
and  the  petitioner  is  not  in  possession. 

When  Equity  will  DucfREE  Partitioit,  although  Premises  Held  Ad- 
versely.— An  apparently  well-established  exception  to  the  general  rule-<leny- 
ing  a  petitioner's  right  to  compel  partition  when  the  defendant  is  in  the  ad- 
verse possession  of  the  premises  is  the  case  of  a  petitioner  who  applies  to  a 
court  of  equity  for  the  exercise  of  its  beneficent  jurisdiction  to  establish  his 
title,  to  construe  a  will,  etc.,  and  for  partition.  In  such  a  case,  where  *'  the 
plaintiff  has  an  equitable  title,  and  asks  the  aid  of  the  court  of  equity  to  estab- 
lish it,  if  the  court  ascertain  that  he  has  an  interest,  and  what  that  interest 
is,  the  doctrine  that  partition  cannot  be  had  when  the  defendant  is  in  the  ad- 
verse possession  of  the  premises  does  not  apply.  The  decree  establishes 
plaintiff's  title,  and  under  it  the  court  may  put  him  in  possession,  and  a  suit 
in  ejectment  becomes  unnecessary.  The  court,  having  acquired  jurisdiction 
of  the  cause,  may  proceed  to  determine  the  whole  controversy  by  decreeing  a 
partition  of  the  premises:  "  Dameron  v.  Jameson,  71  Mo.  100;  Bozier  v.  Orif 
fth,  31  Id.  171;  Scoft  v.  Ouenisey,  60  Barb.  163;  Hosford  v.  Afervin,  5  Id.  62; 
Jlowey  V.  Goings,  13  lU.  108;  S.  C,  54  Am.  Dec.  427;  Overtones  ffeirs  v.  Woolf- 
$kUl,  6  Dana,  373;  Freeman  on  Cotenancy  and  Partition,  sec.  449. 

Personal  Property  Held  Adversely  can  be  Partitioned.  The  gen- 
eral rule  preventing  the  maintenance  of  partition  proceedings,  where  the  de- 
fendant holds  adversely,  does  not  apply  to  personal  property.  This  is  so 
because,  unlike  disputes  concerning  the  title  to  real  estate,  one  co-tenant  of 
personal  property  cannot  maintain  an  action  at  law  to  try  or  establish  his  title 
against  his  co-tenant  while  the  latter  remains  in  possession  of  the  property: 
SmUh  V.  Dunn,  28  Ala.  316;  Weeks  v.  Weeks,  5  Ired.  Eq.  Ill;  S.  C..47  Am. 
Dec.  358;  Edwards  v.  Bennett,  10  Ired.  361;  Freeman  on  Cotenancy  and  Parti- 
tion, sec  448. 

Transfer  op  Riout  to  Partition. — A  co  tenant  who  has  conveyed  away 
his  share  in  the  common  property  is  not  entitled  to  partition  under  any  cir- 
cumstances or  for  any  purpose:  King  v.  Howard,  27  Mo.  21.  The  entire 
right  to  maintain  such  a  proceeding  passes  to  his  grantee:  H%U  ▼.  Jones,  65 
Ala.  214.  An  alienee  of  an  heir  is  entitled  to  partition  in  the  same  manner  as 
tlie  heir:  Stewart's  Appeal,  66  Pa.  St.  241;  Kegau's  Estate,  7  Watts,  438.  So 
the  transferee  of  an  undivided  interest  in  a  homestead  by  a  husband  and 
wife  may  compel  its  partition  by  any  means  provided  by  law:  Ferguson  v. 
V.  Bted,  45  Tex.  574. 
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In  Case  of  Conveyance  for  Benefit  of  Creditor^.— lu  Van  ArsdaJe  v.  Drake, 
2  Barb.  599,  the  petitioners  were  seised  of  a  life  estate  in  real  property  by 
virtue  of  an  assignment  to  them  by  one  of  several  tenants  in  common,  in  tmst 
for  the  benefit  of  his  creditors.  The  court  held  that  they  had  such  an  estate 
as  would  Buitport  the  proceeding.  But  this  power  was  denied  in  Ritchie  v. 
Munder^  49  Md.  10.  The  deed  of  assignment  in  this  case,  for  the  uses,  tmsts, 
intents,  and  purposes  therein  specified,  empowered  the  trustees  "to  sell  the 
property  belonging  to  the  parties,"  etc.  The  court  say:  **  The  deed  empow- 
ered the  trustees  to  sell  the  projwrty  of  the  parties  therein  mentioned,  accord- 
ing to  their  best  discretion,  for  the  benefit  of  the  trust;  but  it  did  not  authorize 
them  to  institute  such  a  proceeding  as  this  to  cause  the  interest  of  other  par- 
ties in  the  same  property  to  be  also  sold.  *' 

Judgment  Creditor  Who  has  Levied  his  Execution  upon  an  undivided  in- 
terest in  land  belonging  to  his  judgment  debtor  cannot  compel  partition. 
"  The  debtor  has  a  right  to  redeem  the  land  levied  upon  within  a  year,  and 
ought  to  be  enabled  to  redeem  without  being  subjected  to  the  expenses  that 
may  be  incurred  in  a  process  for  partition.  The  statute  contemplates  a  re- 
demption of  the  property  in  the  same  condition  in  which  it  was  levied  upon:" 
Newton  Bank  v.  //tiW,  10  Allen,  144.  To  the  same  effect:  Phelps  v.  Palmer, 
1.5  Gray,  499;  Freeman  on  Cotenancy  and  Partition,  sec  451;  Ewer  v.  IJobbs, 
5  Met.  6. 

MoRTOAGOBS  AND  MoRTOAOEES. — '*A  mortgagor  continuing  in  possession, 
and  before  the  entry-of  the  mortgage  for  condition  broken,  has  the  right  to 
compel  a  partition.  But  the  partition  is  binding  only  on  his  interest,  and 
cannot  prejudice  the  mortgagee:  "  Freeman  on  Cotenancy  and  Partition,  s^hj. 
452;  Colt07i  V.  Smith.  11  Pick.  311;  S.  C,  22  Am.  Dec.  375;  Call  v.  Baler,  12 
Me.  237;  Watten  v.  Copeland,  7  Johns.  Ch.  140;  Bradley  v.  FuHer,  23  Pick.  1. 
Upon  this  point  the  supreme  court  of  Maine  say:  **Nor  can  the  fact  that  some  of 
the  petitioners  have  conveyed  their  interest  in  mortgage  be  interposed  by  the 
respondent  to  prevent  their  share  from  being  assigned  to  them.  Between  the 
parties  to  a  mortgage  and  their  assigns  the  title  is  in  the  mortgsgee  or  his 
assigns,  but  with  respect  to  strangers  to  the  mortgage,  the  mortgagor  in  pos- 
session is  regarded  as  the  owner  of  the  estate,  and  so  seised  as  to  enable  him 
to  convey  it,  or  to  maintain  a  real  action  counting  upon  his  own  seisin:"  67*- 
ham  V.  Bradley,  17  Me.  427.  But  where  the  mortgagor  has  mortgaged  his 
interest  to  his  co-tenant,  he  cannot  enforce  partition.  *'  Whether  the  petition 
for  partition  be  regarded  as  a  real  action  in  which  the  title  is  drawn  in  ques- 
tion, or  as  a  suit  for  possession,  it  is  an  adversary  suit,  and  the  mortgagee  has 
botli  the  legal  title  and  the  right  of  possession  as  against  the  mortgagor  and 
those  who  claim  under  him.  A  bill  to  redeem  is  the  proper  remedy,  and  after 
redemption  a  petition  for  partition  may  be  sustained :  Bradley  v.  Fuller,  and 
Fuller  V.  Bradley,  23  Pick.  9;  Blodgett  v.  l/iUlretJi,  8  Allen,  186.  The  mort- 
gagee  in  such  a  case  was  allowed  partition  in  equity,  in  Oreen  x. Arnold,  11  R. 
I.  304;  but  it  appears  that  the  mortgagor  consented  to  the  arrangement. 

In  Bichv.  Lord,  18  Pick.  327,  Chief  Justice  Shaw  held  that  a  mortgagee  of 
an  undivided  moiety  by  virtue  of  his  mortgage  acquired  such  a  legal  seisin 
and  possession — the  possession  of  hia  mortgagor  and  the  bitterns  co-tenants 
being  his  possession — as  would  entitle  him  to  maintain  partition.  Ho  does 
not  discuss  the  question,  speaks  of  it  as  one  presenting  no  great  difficalty,  and 
cites  no  authority  for  so  holding.  But  the  later  case  of  Ewer  v.  Hohbn,  5 
Met.  3,  may  be  taken  as  denying  this  doctrine.  In  discussing  the  nature  of 
a  mortgage  and  the  estate  created  thereby,  this  same  illustrioos  judge,  after 
Btating  that  the  first  great  object  thereof  is  to  effectually  secure  a  debk  sa^; 
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**  The  next  is  to  leaye  to  tiie  mortgagor,  and  to  ptrrchaBers,  creditors,  and  all 
others  claiming  derivatively  through  him,  the  full  and  entire  control,  disposi- 
tion, and  ownership  of  the  estate,  subject  only  to  the  first  purpose,  that  of 
securing  the  mortgagee."  And  again  he  says:  "But  in  all  other  respects, 
until  foroolosure,  when  the  mortgagee  becomes  the  absolute  owner,  the  mort- 
gage is  deemed  to  be  a  lien  or  charge,  subject  to  which  the  estate  may  be 
couveyed,  attached,  and  in  all  other  respects  dealt  witli  as  the  estate  of  the 
mortgagor."  It  appears  to  as  that  these  views  are  incompatible  with  the 
former  decision.  There  appears  to  be  no  doubt  that  until  an  absolute  fore- 
closure a  mortgagee  has  no  such  estate  as  will  entitle  him  to  maintain  par- 
tition proceedings:  Jones  on  Mortgages,  sees.  705, 70G;  Phelps  v.  Townsley,  10 
Allen,  554;  Norcroas  v.  NorcrosSy  105  Mass.  265.  An  entry  to  foreclose  at 
the  permission  of  the  mortgajcor  before  condition  broken  is  insufficient:  Nor- 
a-ofs  v.  NorcroaSy  supra, 

Equitablb  Title. — "As  a  general  rule,  an  equitable  title  will  not  be  recog- 
nized nor  protected  outside  of  a  court  of  equity.  Except  in  the  case  of  a  mort- 
gagor, a  party  seeking  to  assert  rights  in  a  suit  at  law  for  a  partition  must 
base  his  claim  upon  a  legal  title: "  Freeman  on  Cotenancy  and  Partition,  sec. 
453.  An  equitable  title  is  insufficient:  McCahe  v.  Hunter y  7  Mo.  356;  II op- 
hlna  v.  Toely  4  llump'.i.  46;  Cocde  v.  Barney^  1  Gill  &  J.  341;  Stryker  v.  Lynch, 
UN.  Y.  Leg.  Oba.  1 16.  This,  we  apprehend,  is  but  a  special  application  of 
the  general  rule  recjuiring  an  undisputed  seisin  and  title,  and  possession  on  the 
part  i)f  the  petitioner,  ami  is  subject  to  the  operation  of  the  rule  laid  down  in 
the  alK>ve  subdivision,  entitled  "When  Elquity  will  Decree  Partition,  although 
Premises  Held  Adversely."  In  Pennsylvania,  however,  the  rule  is  different, 
and  au  equitable  title  is  sufficient:  Williny  v.  Brottmy  7  Serg.  &  R.  406.  This 
is  so  from  necessity,  as  in  that  state  they  have  no  courts  of  chancery,  and  if 
the  equitable  title  could  not  be  thus  asserted,  it  would  be  without  protection. 

Administrators. — An  administrator  of  an  estate  which  is  shown  to  be  in- 
solvent has  no  such  seisin  or  interest  in  the  land  of  such  estate  as  entitles  him 
to  partition:  Nason  ▼.  WHUirdy  2  Mass.  478.  In  such  a  case,  the  right  to  par- 
tition vests  in  the  heirs.  "  Their  right  to  partition  is  not  affected  by  the  cir- 
cumstance that  the  ailministrator,  if  the  estate  is  insolvent,  is  entitled  to  the 
rents  and  profits  pending  the  administration;  not  that  he  has  the  right  by  a 
license  from  the  court  of  probate  to  sell  the  property  for  the  payment  of 
debts: "  Kelley  v.  Kelley,  41  N.  H.  502.  In  Massachusetts  the  court  has  no 
authority,  upon  the  death  of  a  petitioner  for  partition,  pending  the  final  deter- 
mination of  the  matter,  to  api>oint  his  administrator  to  prosecute  the  case: 
Richardn  v.  liichardsy  136  Mass.  126. 

TENANTS  FOB  LiPE  OB  FOB  Yeabs.— It  18  Universally  established  in  the 
United  States,  under  the  different  state  statutes,  that  a  tenant  for  years  or  for 
life  may  compel  partition  between  himself  and  his  co-tenants.  "  The  statute 
seems  to  have  been  designed  to  authorize  partition  among  those  *  holding,' 
'owning,*  or  '  having  title  to '  land;  and  it  does  not  appear  to  have  been  held 
in  any  cane  that  an  ownership  in  fee  was  necessary,  or  that  an  estate  for  life 
was  not  sufficient:"  Shaw  v.  BeerSy  84  Ind.  528;  Swain  v.  Hardin,  64  Id.  85; 
Sassell  V.  Bus^ll,  48  Id.  456;  AckUy  v.  Vygeri,  33  Barb.  189;  Van  Arsdale 
V.  I>rahey  2  Id.  600;  Brevoort  v.  Brevoort,  70  N.  Y.  139;  Jenkins  v.  Fahey, 
73  Id.  355.  Partition  may  be  had  on  petition  of  tenant  for  years,  although 
the  tenant  of  the  other  part  of  the  premises  holds  the  same  in  fee:  Mvtfifey  v. 
Sauhom,  15  Mass.  155.  The  same  appears  to  have  been  held  in  Shaw  v. 
Beersy  84  Ind.  528.  One  who  holds  a  life  estate  determinable  upon  his  inar- 
mge,  in  one  fifth  of  an  estate,  may  enforce  partition  against  his  co  tenants 
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who  own  the  other  fonr  fifths,  and  the  reversion  of  his  own  fifth:  Hoh^n  v. 
Shenooody  4  Beav.  184;  nee  Freeman  on  Cotenancy  and  Partition,  sec.  455. 

Tenants  by  Cuktest  and  in  Dower. — A  tenant  by  the  curtesy  has  such 
an  estate  as  will  entitle  him  to  maintain  proceedings  to  compel  partition: 
OUf'V  V.  McAlpine,  2  Gratt.  340;  Riker  v.  Darhe,  4  Edw.  Ch.  6C8;  and  see 
DarUngton'H  Appropriation,  13  Pa.  St.  430;  Walker  v.  DUiooHh,  2  BaU.  257; 
Weise  v.  Welch,  33  N.  J.  Eq.  431 ;  Freeman  on  Cotenancy  and  Partition,  sec. 
456.  But  it  is  otherwise  with  tenant  in  dower.  A  widow  having  a  right  of 
dower  in  land  is  not  a  tenant  in  common  with  the  owners  of  the  land,  and 
consequently  cannot  maintain  partition  proceedings:  Wood  v.  CltUe,  1  Sandf. 
Ch.  199;  Cole9  v.  Coles,  15  Johns.  320;  S.  C,  8  Am.  Dec.  231;  Ward  v.  Gard^ 
ttrr,  112  Mass.  42;  Leonard  v.  Motley,  75  Me.  418. 

Infants. — It  appears  at  the  present  time  to  be  settled  law  that  an  infant 
may,  in  bsi  appropriate  manner,  be  made  a  party  complaiu.int,  or  may  be  the 
sole  party  compHinant  in  a  compulsory  partition  proceeding.  This  is  of 
course  so  only  in  the  absence  of  a  statutory  prohibition:  ShvU  v.  Kennon, 
12  Ind.  34;  Freeman  v.  Freeman,  9  Heisk.  301;  Mitchell  v.  Jones,  50  Mo.  438; 
Goudi/  v.  Shank,  8  Ohio,  415;  Zirkle  v.  McCue,  26  Gratt.  517;  Cocks  v.  Sim- 
Dions,  57  Miss.  183;  Wilson  v.  Duncan,  44  Id.  642;  Burks  v.  Burk&,  7  Baxt. 
353;  Waugh  v.  DlumenUial,  28  Mo.  462;  Lamed  v.  Rensliaw,  37  Id.  458. 
*'  That  any  of  the  parties  are  minors  is  a  reason  why  the  court  should  be 
careful  to  guard  their  interests,  but  is  no  reason  why  the  right  should  be 
denied  to  them,  when  upon  satisfactory  evidence  it  is  shown  to  be  to  their 
interest  that  the  partition,  or  sale  instead  of  a  partition,  should  be  made:  ** 
Freeman  v.  Freeman,  9  Heisk.  306.  In  Jonson  v.  Noble,  24  Mo.  252,  the 
supreme  court  of  Missouri  denied  the  application  of  a  minor,  by  his  next 
friend,  for  partition,  upon  the  ground  that  such  proceeding**  were  usually 
brought  for  infants  for  the  purpose  of  defrauding  them,  or  procuring  an 
unjust  division  of  their  pj^operty.  That  infants  might  be  made  parties 
defendant  was  no  reason  why  they  should  be  allowed  to  be  complaiuanU,  as 
in  the  absence  of  ability  to  totally  check  an  evil  its  existence  should  be 
restricted.  This  decision  was  shortly  afterwards  overruled  by  Thornton  v. 
Thornton,  27  Id.  307,  where  the  court  said:  **It  is  the  duty  of  every  min- 
ister of  the  law  to  watch  with  jealous  care  the  rights  of  infants;  but  human 
wisdom  has  not  yet  succeeded  in  providing  a  shield  that  will  protect  the  weak 
and  innocent  against  the  strong  and  the  crafty,  and  it  is  not  perceived  how 
infants  are  more  exposed  to  robbery  or  treachery  when  they  are  plaintiffs 
than  when  they  are  defendants.  If  an  infant  has  no  other  means  of  support 
but  an  undivided  interest  in  real  estate,  it  is  often  of  great  importance  to 
him  to  have  the  power  of  forcing  a  partition,  and  of  securing  the  separate 
enjoyment  of  his  share,  for  while  it  is  held  in  common  with  an  obstinate  co- 
tenant  it  would  not  be  productive  in  yielding  a  gi*ound-rent,  or  in  any  other 
manner;  and  to  deny  him  the  right  to  have  a  partition  would  drive  him  to 
want,  or  to  an  application  to  the  county  court  for  the  sale  of  his  interest,  and 
in  that  way  produce  the  very  result  dictated  by  the  cupidity  of  his  tenant  in 
common." 

Mr.  Freeman  lays  down  the  rule  governing  the  granting  of  partition  at  the 
prayer  of  an  infant  in  the  following  language:  **But  doubtless  an  application 
for  jmrtition  is  not,  when  made  by  or  on  behalf  of  an  infant  oo-tenant,  to  be 
granted  as  in  the  case  of  an  adult  co-tenant,  as  a  matter  of  course.  An  adult 
has,  when  not  fettere<l  by  special  obligations  existing  indei)endent  of  the  co> 
tenancy,  an  absolate  right  to  partition;  and  the  court  to  which  the  applica- 
tion  is  properly  presented  has  no  authority  to  consider  whether  the  further 
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continuance  of  the  co-tenancy  would  prove  more  or  less  advantagcona  than  a 
partition.  But  the  protection  of  infants  is  one  of  the  duties  with  which  courts 
of  equity  are  specially  chargeil.  When  the  court  to  which  nn  application  for 
partition  is  presented  on  behalf  of  an  infant  is  a  court  of  equity,  or  one  au- 
thorized in  matters  of  partition  to  exercise  a  chancery  jurisdiction,  it  not  only 
may,  but  ought  to,  inquire  whether  the  proposed  partition  will  operate  to  the 
prejudice  or  to  the  benefit  of  the  infant  petitioner;  and  if,  as  the  result  of 
such  inquiry,  the  conclusion  reached  is  that  the  partition  will  not  prove  beu- 
eOcial,  it  ought  to  be  denied: "  Freeman  on  Cotenancy  and  Partition,  sec.  457. 
Uarim'iHH  v.  llartmann,  59  IlL  104,  is  an  iUostratioQ  of  the  application  of 
these  views. 

Married  Womx. — A  married  woman  mafotaining  partition  should  join 
her  husband  with  her,  unless  by  the  law  of  the  state  where  the  proceetling 
is  brought  she  is  empowered  to  sue  alone  in  matters  relating  to  her  separate 
pro[)erty.  If  she  sues  alone,  the  partition  will  be  imperfect,  as  failing  to  ex- 
tinguish her  husband's  estate  in  the  property,  although  it  miglit  bind  her  in- 
terest: Freeman  on  Cotenancy  and  Partition,  sec.  458;  Spring  v.  Sandford^ 
7  Paige,  550-555.  Where  husband  and  wife  are  co-tenants,  they,  it  is  said, 
cannot  compel  partition,  one  against  the  other,  because  they  constitute  ad- 
verse parties,  aud  the  proceeding  to  coniipel  partition  being  an  adversary  one, 
this  is  an  insurmountable  obstacle.  Neither  can  they  join  in  a  petition:  J  I  owe 
V.  lilandon,  21  Vt  321;  see  Mar$ton  v.  Ward,  35  Tex.  79a  But  a  married 
woman  may  maintain  the  proceeding  against  her  husband  in  a  court  of  equity: 
Moore  v.  Moore,  47  N.  Y.  468. 

Number  of  Co-tenants  mat  Join  in  Petition  for  Partition.  That 
cwo  or  more  co-tenants  may  unite  as  petitioners  in  a  proceeding  to  compel 
partition  against  their  remaining  co-tenants  has  never  been  doubted.  Those 
so  uniting  niay  have  their  several  shares  set  off  to  them,  to  be  held  together 
aud  undivided:  Freeman  on  Cotenancy  and  Partition,  sec.  459;  Ladd  v. 
PfHe]/,  18  N.  H.  396;  Upham  v.  Bradley ,  17  Me.  427;  Chateau  v.  Paul,  2 
Mo.  203.  But  the  right  of  all  the  co-tenants  to  unite  in  one  petition  has  been 
questioned.  In  Svoeet  v.  Btissey,  7  Mass.  503,  the  court  refused  to  permit  a 
partition  to  be  thus  made,  saying  that  if  the  parties  ai-e  quali6cd  in  point  of 
age  and  mental  capacity  to  maintain  the  petition,  they  are  competent  to  effect 
partition  among  themselves.  "  The  statute  plainly  implies  that  this  process 
is  only  maintainable  where  the  applicant  has  a  share  only,  and  the  respond- 
ent, or  some  other  person  not  applying,  has  an  interest  respecting  which  the 
partition  by  this  process  will  be  conclusive,  to  some  purposes  at  least,  after 
due  notice.'*  The  language  of  the  supreme  court  of  Missouri  is  very  similar. 
"  The  statute  contemplates  that  in  suits  for  partition  there  should  be  a  plain- 
tiff and  a  defendant.  In  all  suits  at  common  law  there  must  be  an  actor  and 
a  rewt.  If  parties  come  in  voluntarily  and  ask  the  court  to  make  a  partition 
among  them,  and  it  is  done,  they  will  stand  afterwards  just  as  they  did 
before  the  court  interfered,  so  far  as  judicial  sanction  is  concerned:**  Bompart 
V.  Boderman,  24  Mo.  399.  But  the  authority  of  this  latter  case  was  short- 
lived, for  it  was  overruled  by  Waiigh  v.  Blumenthal,  28  Id.  464,  and  Lamed 
V.  BenJifMW,  37  Id.  462.  The  reasoning  of  these  latter  cases  is  very  sound, 
aud  their  doctrine,  i,  e.,  that  all  the  co- tenants  may  unite  in  a  proceeding  to 
secure  a  partition  of  their  common  estate,  seems  the  most  consonant  with 
mo<lcm  practice.  Under  the  peculiar  provisions  of  the  Alabama  code  the 
probate  court  has  no  jurisdiction  to  decree  partition  where  the  land  sought 
to  be  aparted  is  not  susceptible  of  division  into  equal  parts,  or  parts  of  equal 
value.     Consequently,  where  the  parties  own  unequal  interests,  as  where  one 
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has  parchaaed  the  share  of  one  of  his  co  tenants,  the  partition  cannot  be 
made:  Ward  v.  CorbeU,  72  Ala.  438. 

Petitioner  must  be  Entitled,  at  Time  of  Fiuno  Petition.  "It  ia 
material  that  the  applicant  should  be  entitled  to  partition  at  the  time  when 
his  demand  for  it  was  made.  If  a  reversioner  file  a  bill  for  partition,  it  must 
be  dismissed,  notwithstanding  the  fact  that  before  the  hearing  he  purchased 
the  life  estate,  and  thereby  acquired  an  interest  entitling  him  to  partition: " 
Freeman  on  Cotenancy  and  Partition,  sec.  400.  A  co-tenant  who,  at  the  filing 
of  his  petition,  has  no  right  of  entry  or  possession,  but  who  acquires  such  right 
pending  the  hearing,  cannot  have  judgment  of  partition.  The  fact  that  he 
acquired  such  right  in  the  interval  between  the  filing  of  the  petition  and  the 
hearing  *'  cannot  affect  the  rights  of  the  parties,  which  must  be  determined 
upon  the  facts  as  they  stood  when  the  process  was  instituted: "  Hunnetcdl  v. 
Taylor,  6  Cush.  476;  see  also  PItelps  v.  Palmer,  15  Gray,  501.  But  the 
supreme  court  of  Vermont  sustained  a  petition  for  partition  filed  before  the 
petitioner's  right  became  perfect,  upon  the  ground  that  process  had  not  been 
served  until  after  that  time:  Hawley  v.  Soper,  18  Vt.  Z22. 

Provisioks  in  Deeds  and  Wills  Apfectino  Right  to  Demand  Pabti- 
TTON. — A  petitioner  for  partition  became  entitle<l  to  his  undivided  share  of 
the  premises  under  a  deed  which  contained  the  clause  '*  to  remain  in  common 
and  undivided,"  inserted  at  the  close  of  the  description.  This  was  held  not 
to  amount  to  a  condition  or  a  covenant,  and  not  to  affect  the  petitioner's  right 
to  a  partition:  Sj>atUding  v.  Woodward,  53  N.  H.  573;  and  the  fact  that  the 
petitioner's  vendor  retained  a  lien  for  the  purchase  price  upon  his  undivide<l 
share  of  the  common  property  does  not  affect  his  right  to  claim  partition: 
Hall  V.  Morria,  13  Bush,  322.  Where  a  will  provides  when  a  division  of  the 
estate  shall  take  place,  partition  thereof  cannot  be  had  at  an  earlier  day: 
BiU  V.  Jones,  65  Ala.  214;  and  under  a  will  to  three  persons  for  life,  remain- 
der to  such  of  their  children  as  should  be  living  at  the  death  of  the  above 
persons,  the  land  cannot  be  partitioned,  those  taking  in  remainder  not  being 
ascertained:  Williams  v.  J/awtell,  74  N.  C.  434.  Under  a  will  which  first 
makes  provision  for  the  payment  of  certain  legacies  out  of  an  estate,  and  then 
provides  that  the  net  income  of  the  residue  is  to  be  paid  equally  to  the  sons 
and  daughters  of  deceased  during  their  lives,  remainder  to  their  children,  the 
court  held  that  the  residuary  estate  was  held  on  a  contiuuing  and  active  trust, 
and  that  a  partition  of  the  same  could  not  be  had,  although  the  same  might 
appear  practicable:  Outcait  v.  Appleby,  36  N.  J.  £q.  73. 

Cestui  que  Tudst  cannot  Compel  Partition.  A  cestui  que  tru-H  cannot 
maintain  proceedings  to  compel  partition..  **Such  an  action  can  only  be 
maintained  by  some  one  having  an  estate  or  interest  in  the  land.  The  parties 
must  hold  and  be  in  possession  of  *  lands,  tenements,  and  hereditaments  as 
joint  tenants  eras  tenants  in  common,  in  which  one  or  mure  of  them  shall 
have  estates  of  inheritance,  or  for  life  or  lives,  or  for  years.*  Ilere  the  plain- 
tiff has  no  estate  whatever.  Her  husl)aud*s  will,  under  which  she  claims,  and 
which  is  part  of  the  record,  creates  in  her  favor  nothing  but  a  trust.  The 
realty  is  not  devised  to  her  and  her  daughter  for  their  respective  lives  with 
remainder  over  to  the  latter's  children.  The  devise  is  explicitly  to  the 
trustees,  and  the  entire  estate  is  vested  in  them  subject  to  the  execution  of 
the  trust.  It  is  quite  clear,  therefore,  that  there  could  be  no  partition  at  the 
suit  of  a  mere  ce»<tui  que  trmt,  nor  could  the  express  tnist  created  by  the  will 
be  nnllifie«l  by  a  sale  under  a  judicial  decree  in  such  an  action:"  I/arris  v. 
Larkin,  22  Hun,  489.  So  a  conveyance  by  a  trustee  to  a  ce^ui  t/ne  iru^t  which 
does  not  extinguish  the  trust  gives  the  latter  no  status  to  maintain  an  action 
for  partition:  TheMaud  v.  Schemerhom,  10  Abb.  N.  C.  72. 
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GiLMAN    V.   AnDBUS. 

[28  YsBMOifT,  241.; 

Wherb  Wife  Purchases  Srt  of  Mineral  Teeth,  and  her  Husbakd  Per- 
mits HER  TO  Keep  Them  after  he  discovers  that  she  has  made  the  pur- 
chase, and  does  not  repudiate  the  contract,  this  raises  an  implied  contract 
on  his  part  to  pay  for  them  what  they  are  reasonably  worth. 

This  \7as  an  action  upon  a  book-account.  The  opinion  states 
ihe  facts. 

Edson  and  Aldia,  for  the  defendant. 

O,  F.  Houghton  and  H,  R.  Beardsley,  for  the  plaintiff. 

By  Court,  Isham,  J.  The  only  matter  in  dispute  in  this  case 
is  in  relation  to  item  No.  5  in  the  plaintiff's  account,  it  being  for 
a  plate  of  mineral  teeth  prepared  for  the  defendant's  wife.  The 
auditor  has  found  that  the  plaintiff  rendered  the  service,  and 
that  the  charge  is  reasonable  in  amount,  but  that  no  express 
promise  has  ever  been  made  by  the  defendant  to  pay  the  account. 
The  question  arises  whether  one  will  be  implied. 

The  plate  was  furnished  while  the  defendant  and  his  wife  were 
living  together,  and  was  suitable  to  the  defendant's  circumstances 
and  station  in  life.  It  is  expressly  found  that  the  defendant  per- 
mitted his  wife  to  keep  the  plate  after  it  came  to  his  knowledge 
that  she  had  procured  it  of  the  plaintiff.  The  fact  that  the  de- 
fendant did  not  then  repudiate  the  contract,  and  cause  the  plate 
to  be  returned,  will  render  him  liable  for  what  it  was  reasonably 
worth.  In  Waithman  v.  Wakf^fieldy  1  Camp.  121,  Lord  Ellen- 
borough  held  that,  "where  a  husband  is  living  in  the  same 
house  with  his  wife,  he  is  liable  to  any  extent  for  goods  which 
he  permits  her  to  receive  there;  she  is  considered  as  his  agent, 
and  the  law  implies  a  promise  on  his  part  to  pay  the  value." 
Cohabitation  itself  furnishes  presumptive  evidence  of  the  hus- 
band's assent  to  contracts  made  by  the  wife  for  necessaries  suit- 
able to  his  degree  and  estate:  '2  Smith's  Lead.  Cas.  372.  The 
assent  of  the  husband  arising  from  that  circumstance  may  be  re- 
butted; but  nothing  existed  in  this  case  at  the  time  the  plate  was 
furnished  that  affected  that  presumption.  The  plaintiff,  from  the 
previous  dealings  which  he  had  had  with  the  defendant,  had  reason 
to  believe  that  the  wife  was  authorized  to  contract  for  the  plate.  It 
is  stated  by  the  auditor  that  the  plaintiff  had  been  previously,  and 
shortly  before  the  plate  was  conti-acted  for,  employed  by  the  de- 
fendant's wife  as  a  dentist,  for  which  services  the  defendant  does 
not  dispute  his  liability.     The  defendant  also  had  a  previous 
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conversation  \vitli  the  plaintiff  in  relation  to  furnishing  the  plate, 
in  which  the  defendant  told  him  that  he  should  have  the  work 
done  as  soon  as  he  was  able.  Those  circumstances,  in  connec- 
tion with  the  fact  that  he  has  permitted  his  wife  to  retain  the 
plate  during  the  whole  period  of  their  cohabitation,  are  sufficient 
to  show  her  authority  to  make  the  purchase,  and  the  defendant's 
liabQity;  even  if  the  plate  could  not  strictly  be  treated  as  neces- 
saries. We  are  satisfied,  however,  that  the  defendant  is  liable 
upon  either  of  those  grounds. 

The  judgment  of  the  county  court  is  affirmed. 

HrsBAND,  BY  NOT  Retubnino  Goods  Orde&ed  by  his  wife,  may  adopt  her 
pnrchaae  of  them.  He  must  dissent  from  her  coutract,  if  known  to  him,  in 
order  to  avoid  responsibility  for  it:  MackinUy  v.  McOregor^Zl  Am.  Dec  522, 
and  note. 


Commercial  Bank  of  Albany  v.  Strong. 

(28  Yebxont,  816.J 
NOTICK  TO  InDORSER  MUST    BE   SeNT  TO  PlaCE  OF  HIS  RESIDENCE,   UXLiMS 

He  is  Shown  to  have  his  place  of  business  elsewhere.  A  notice 
sent  to  him  at  one  place,  at  which  a  corporation  of  which  he  was  presi- 
dent had  its  office,  when  he  resided  at  another,  is  not  sufficient,  in  the 
absence  of  proof  that  the  former  was  his  place  of  private  business. 

PhiPosiT  OF  Notice  of  Dishonor  of  Bill  in  Post-office  does  not  hate 
TO  BE  Shown  by  a  single  witness  who  can  swear  positively  that  be  so 
deposited  it.  All  who  had  anything  to  do  about  the  matter  of  deposit- 
ing the  notice  should  be  called,  and  if  their  united  testimony  shows  that 
it  was  deposited,  that  is  sufficient. 

Pi«)of  of  Deposit  of  Notice  in  Post-office. — One  clerk  in  a  bank  testi- 
fied that  he  inclosed  a  notice  of  the  dishonor  and  protest  of  a  bill  of  ex- 
change in  an  envelope  addressed  to  defendant,  and  placed  it  on  his  desk, 
from  whence  it  was  the  duty  of  either  one  of  two  other  clerks  to  take 
letters  to  the  post-office;  also  that  at  a  later  hour  of  the  day  the  letter 
was  gone.  Tlie  other  clerks  testifieil  that  it  was  their  duty  to  take  all 
letters  from  this  desk;  that  they  invariably  did  so,  and  that  if  they  took 
this  notice  they  immediately  put  it  in  the  post-office.  The  defendant 
was  shown  to  have  received  the  notice,  but  at  what  time  does  not  appear. 
Hdd^  that  these  facts  show  that  the  notice  was  mailed  in  time. 

Assumpsit  against  the  defendant  as  an  indorser  of  a  bill  of 
exchange.  The  evidence  at  the  trial,  going  to  show  notice  to  the 
defendant  of  the  protest  of  the  bill,  was  substantially  as  follows: 
"William  D.  Case,  a  clerk  in  the  Commercial  Bank,  testified  that 
it  was  his  duty  to  keep  a  record  of  protests,  and  to  send  notices 
to  the  parties  to  the  protested  paper.     That  on  the  twentieth  of 
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June,  1854,  there  were  received  at  the  bank  seyeral  notices  of 
protest  intended  for  the  parties  to  the  paper  which  is  the  sub- 
ject of  this  suit;  that  on  the  forenoon  of  that  day  he  inclosed 
one  of  said  notices  in  an  enyelope  and  addressed  it  to  "  George 
"W.  Strong,  Rutland,  Vermont;"  that  he  laid  said  envelope  so 
addressed  on  his  desk,  to  be  taken  to  the  post-office.  That  it 
was  the  special  duty  of  E.  W.  Belden  to  take  all  letters  so 
placed  to  the  post-office  daily;  that  in  the  absence  of  Belden,  J. 
P.  White  took  the  letters;  and  that  in  the  afternoon  of  this  day 
the  letter  was  gone.  Belden  and  White  being  sworn,  testified 
as  to  their  duty  to  take  letters  placed  as  this  one  was  to  the 
post-office,  and  of  their  invariable  practice  to  do  so;  also  that 
if  they  took  the  letter  mentioned  on  that  day  they  took  it  to  the 
office  on  the  same  day.  The  court  rendered  judgment  for 
defendants,  to  which  plaintiff  takes  exceptions. 

B.  F.  Langdon  and  E,  N,  Briggs,  for  the  plaintiffs. 

C,  L,  Williams  and  L.  G,  Kellogg^  for  the  defendant. 

By  Court,  REnriELD,  C.  J.  This  is  an  action  upon  a  bill  or  draft 
against  the  defendant  as  indorser.  The  only  question  made  in 
the  case  is  in  regard  to  the  proof  of  notice  of  dishonor  to  the 
defendant.  The  case  being  tried  in  the  court  below,  without  the 
intervention  of  the  jury,  some  question  has  been  made  upon 
the  bill  of  exceptions,  whether  any  question  of  the  sufficiency  of 
the  evidence  of  notice  is  properly  before  this  court.  But  as 
the  testimony  is  detailed  very  much  at  length,  and  the  court  say 
they  **  found  the  facts  proved  as  stated  in  the  testimony  of  the 
•witnesses,"  and  also  that  upon  the  foregoing  evidence,  which  is 
certified  to  be  all  the  evidence  given  upon  this  point,  they  de- 
cided that  **  there  was  not  sufficient  proof  of  notice  to  the  de- 
fendant to  charge  him  as  indorser,"  we  can  only  conclude  that 
they  did  refer  to  the  character  and  competency  of  the  proof,  and 
not  to  the  quantity;  to  the  quality  rather  than  the  amount  and 
force  of  the  evidence  in  convincing  the  mind. 

We  must,  then,  see  what  was  the  character  of  the  evidence 
given. 

1.  We  do  not  think  there  is  any  doubt  as  to  the  particular  notices 
sent,  either  from  New  York,  where  the  bill  was  made  payable, 
and  where  it  was  protested,  or  from  Albany,  where  the  bill 
seems  first  to  have  been  negotiated.  It  is  obvious  that  the 
notice,  having  the  New  York  City  post-mark  upon  it,  and  which 
is  addressed  to  the  defendant  in  the  double  capacity  of  president 
of  the  Rutland  and  Washington  Railroad,  on  whose  behalf  he 


716  Commercial  Bank  v.  Strong.*        [Vermont, 

drew  the  bill,  and  also  as  indorser  in  his  private  and  personal 
capacity,  was  sent  by  the  notary  protesting  the  bill  direct  from 
New  York  to  West  Poultney,  where  the  railroad  office  seems  to 
have  been  kept.  But  as  the  defendant,  at  the  time,  had  his 
residence  in  Butland,  we  do  not  regard  a  notice  addressed  to 
him  at  West  Poultney  sufficient  to  charge  him  as  indorser,  there 
being  nothing  to  show  that  he  had  any  private  business  place  at 
West  Poultney.  No  case  of  that  character  has  been  shown  to 
us,  and  the  general  course  of  decision  is,  certainly,  that  notice 
to  an  indorser  must  be  sent  to  the  place  of  his  residence,  imless 
he  is  shown  to  have  his  place  of  business  elsewhere.  There  may 
be  cases,  where  one  has  different  places  of  business,  that  notice 
addressed  to  either  is  sufficient.  But  although  the  defendant 
is  not  shown  here  to  have  any  particular  place  of  business  in 
Rutland,  distinct  from  his  dwelling,  yet,  as  he  had  no  place  of 
private  business  out  of  Butland,  his  dwelling  was  his  place  of 
business,  to  which  notice  should  be  addressed  to  charge  him  as 
indorser. 

2.  We  think  it  is  obvious  that  the  notary,  having  sent  this 
double  notice  direct  from  New  York,  would  not  have  probably 
sent  another  addressed  to  the  defendant,  at  the  same  place,  as 
indorser  only.  The  strong  probability  is,  that  he  sent  two  dis- 
tinct notices  to  Albany  for  the  defendant,  one  as  drawer,  on 
behalf  of  the  railroad,  and  the  other  as  indorser  only.  These 
being  put  into  each  other,  and  the  outside  one  addressed  upon 
the  back  West  Poultney,  Case,  the  teller,  doubtless  took  them  to 
the  cashier,  in  the  manner  he  testifies,  and  learning  the  residence 
of  the  defendant,  marked  it  upon  the  inside  one,  which  happens 
to  be  the  one  addressed  to  the  defendant  as  president,  etc.  But 
most  undoubtedly  both  were  sent  to  Rutland  by  Case,  in  the 
manner  testified,  as  there  is  no  other  reasonable  mode  of  ao* 
counting  for  their  being  in  the  possession  of  the  defendant,  or 
indeed,  of  their  being  made  by  the  notary,  in  addition  to  the 
double  one  already  sent.  The  teller,  indeed,  calls  it  one  notice, 
and  it  was  so,  in  some  sense,  being  to  one  person,  but  in  two 
quite  different  capacities.  The  teller  might  not  have  recollected 
precisely  the  facts,  but  it  must  have  been  so  to  account  for  his  own 
memorandum  upon  one  of  these  notices,  and  also  his  entry  of 
the  notice  sent  to  the  defendant  as  indorser,  upon  the  notice 
sent  to  the  Commercial  Bank,  and  produced  upon  the  trial,  with 
the  memorandum  of  the  notice  sent  to  Strong  as  indorser. 

3.  The  question  is  reduced,  then,  to  the  narrow  point  whether 
there  was  sufficient  evidence  that  the  notice  to  the  defendant,  as 
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indorser,  which  Case  testifies  he  inclosed  in  an  envelope,  and 
addressed  to  the  defendant  at  Butland,  and  which  the  couniy 
court  finds  to  be  trae,  and  which  there  is  no  reason  to  question, 
and  which  he  also  says  he  laid  upon  his  desk,  and  which  was 
afterwards,  on  the  same  day,  gone  from  the  desk,  was  really 
shown  to  have  been  deposited  in  the  post-office  at  Albany  in 
season  for  the  mail  of  the  next  day.  As  it  was  gone  from  the 
desk  the  same  day,  the  only  question  would  seem  to  be  whether 
the  proof  is  sufficient  to  show  that  it  went  from  the  desk  directly 
into  the  post-office.  For  if  so,  that  will  charge  the  defend- 
ant, although  the  notice  never  reached  him.  After  that  the 
conveyance  is  at  his  own  risk.  And  if  it  did  not  go  direct  to 
the  post-office,  there  is  no  certainty  how  long  it  might  have  been 
delayed,  or  indeed,  whether  it  ever  reached  the  defendant,  except 
that  he  had  it  in  possession  many  months  after. 

The  cases  are  undoubtedly  very  strict  upon  this  point,  as  they 
should  be,  in  requiring  very  great  certainty  of  proof  of  deposit- 
ing the  notice  in  the  post-office.  But  the  cases  certainly  do 
not  require  that  this  should  be  proved  by  a  single  witness, 
who  can  swear  positively  that  he  deposited  the  notice  in  the 
proper  place.  This,  in  practice  in  large  commercial  cities, 
where  the  vast  majority  of  such  cases  arise,  would  seem  not  gen- 
erally to  be  the  course  of  doing  such  things.  The  depositing  of 
such  letters  in  the  post-office,  as  of  other  notices,  is,  perhaps,  more 
generally  done  in  such  places  by  porters  and  messengers. 
But  it  would  seem  to  be  the  rule  that  all  who  had  anything  to 
do  about  the  matter  of  depositing  the  notice  should  be  called. 
Is  this  shown  to  have  been  done  in  the  present  case  ? 

It  would  seem  from  the  testimony  that  this  bank  had  a  cash- 
ier and  three  clerks  to  transact  the  business.  There  is  nothing 
to  indicate  that  any  other  persons  had  anything  to  do  with  send- 
ing notices  of  dishonor  of  bills  and  notes  generally,  or  in  this 
case  in  particular.  From  the  fact  that  Case  was  upon  the  stand, 
and  that  the  uncertainty  of  this  notice  was  made  a  leading  point 
in  the  trial,  we  may  fairly  presume,  perhaps,  that  if  there  had 
been  others,  having  probable  connection  with  the  transaction, 
whose  testimony  was  not  taken  by  the  plaintiffs,  which  would 
very  much  tend  to  increase  the  uncertainty,  we  should  have  been 
apprised  of  that  fact. 

From  the  testimony  of  Case,  it  seems  that  it  was  the  special 
duty  of  Case,  the  first  clerk,  to  make  out  and  deposit  in  the 
post-office,  or  see  that  it  was  done,  all  such  notices.  The  cash- 
ier does  not  seem  to  have  had  any  connection  with  this  notice. 
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or  to  have  been  expected,  ordinarily,  to  have  anything  to  do 
with  such  notices,  except  probably  to  give  directions  when  ap- 
plied to  by  Case,  as  in  the  present  case.  It  was  the  daily  and 
special  duty  of  Belden,  the  youngest  clerk,  to  take  all  letters 
from  the  bank  to  the  post-office,  and  in  his  absence  the  same 
duty  devolved  upon  White,  the  next  older  clerk,  and  in  the  ab- 
sence of  both,  the  duty  devolved  upon  Case.  None  but  the 
officers  of  the  bank  had  access  to  Case's  desk.  The  letter  was 
deposited  in  the  proper  place  for  them  to  take  to  the  post-office, 
or  where  they  often  took  them.  They  both  testify  that  at  this 
date  it  was  their  business,  in  the  manner  and  order  stated  by 
Case,  to  carry  letters  from  the  bank  to  the  post-office,  and  that 
they  often  took  letters  from  Case's  desk  for  that  purpose,  and 
that  if  they  took  any  letter  on  that  day  or  any  other,  they  carried 
it  to  the  post-office  the  same  day.  There  is  no  pretense  of  any 
motive,  in  any  officer  of  the  bank,  to  detain  the  letter,  or  that 
they  would  be  liable  to  do  so  by  mistake,  or  indeed,  that  any 
others  but  those  named  had  access  at  the  time  to  the  desk  of 
Case,  although  it  is  probable  the  directors  must  have  had.  But 
the  probability  of  their  carrying  off  such  a  letter  by  design  or 
mistake  is  quite  too  remote  to  be  taken  into  the  account.  It  is, 
perhaps,  quite  as  probable  that  one  of  the  clerks  might  have  lost 
it  upon  the  way  to  the  post-office,  without  being  aware  of  the 
loss,  and  really  suppose  he  delivered  it  at  the  post-office,  and 
that  is  not  a  contingency  which  is  ever  taken  into  the  account 
of  uncertainties  in  such  cases. 

We  may  say  here,  then,  safely,  that  all  the  persons  having  any 
connection  with  the  business  of  depositing  the  letters  of  this 
bank,  at  that  time,  in  the  post-office,  or  who  would  be  likely, 
upon  any  rational  conjecture,  either  by  design  or  mistake,  to 
take  such  letter  from  the  desk,  have  testified  explicitly  that  if 
they  did  take  it  up  from  the  desk  they  deposited  it  in  the  post- 
office  the  same  day.  In  addition  to  this,  the  notice  is  found  to 
have  reached  the  defendant  at  some  time.  And  we  have  before 
said,  if  the  letter  had  been  dropped  by  mistake,  or  purloined,  it 
would,  in  all  rational  probability,  never  have  reached  its  desti- 
nation. Can  there  be,  then,  any  longer  any  reasonable  doubt 
of  the  deposit  of  this  letter  in  the  post-office  the  same  day  it 
was  written  ?  We  think  not.  The  evidence  rises  to  a  sufficient 
degree  of  certainty  to  answer  any  demand,  even  in  a  criminal 
court,  if  it  be  of  the  proper  quality. 

The  authorities  relied  upon  to  show  this  was  not  the  case  do 
not  seem  to  us  to  establish  any  such  proposition. 
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The  proposition  in  Mr.  Cbitty's  treatise  upon  bills,  that  it  is 
incumbent  upon  the  holder  **  to  prove  distinctly,  and  by  posi- 
tive evidence,  that  due  notice  was  given,  and  that  it  cannot  be 
left  to  inference  or  presumption,"  seems  to  be  based  altogether 
upon  the  case  of  Lawson  v.  Sherwood,  1  Stark.  314,  a  mere  nisi 
jyrius  decision.  The  language  of  the  author  seems  to  be  taken 
from  the  case.  But  the  case  seems  to  justify  no  such  rule  of 
proof  as  to  cases  generally  of  this  kind.  The  witness  there 
testified  that  he  gave  notice  in  either  two  or  three  days,  three 
days  not  being  in  time,  which  is  no  testimony  at  all  of  the  fact 
of  legal  notice.  It  leaves  the  probabilities  precisely  equal 
whether  notice  was  given  or  not,  which  is  precisely  no  proof  at 
all.  Any  one  who  knew  nothing  about  the  case  might  safely 
testify  that  he  either  did  give  notice  or  did  not,  which  is  this 
case  as  reported. 

And  the  next  proposition  of  the  same  author  is  equally  un- 
supported by  the  cases  referred  to.  It  is  that  "  the  party  who 
puts  a  letter  giving  notice  of  the  dishonor  of  a  bill  into  the  post- 
office  must  be  able  to  swear  to  a  certainty,  and  not  doubtfully, 
that  he  put  the  letter  in  himself,  and  not  that  he  was  doubtful 
whether  he  did  not  deliver  it  to  another  clerk  to  put  it  in." 
The  case  referred  to  is  Hawkes  v.  Salter,  4  Bing.  715.  The 
difficulty  here  was,  that  the  Avitness  could  not  swear  whether  he 
put  the  letter  in  the  post-office  or  another  clerk  did  it,  and  the 
testimony  of  the  other  clerk  was  not  taken  in  the  case;  so  that 
there  was  in  fact  no  testimony  to  connect  the  letter  with  the 
office.  And  the  case  of  Tocsey  v.  Williams,  1  Moo.  &  M.  129, 
although  more  in  point  for  the  defendant,  as  it  seems  to  me, 
than  any  other  cited  is  by  Lord  Tenterden  put  upon  the  ground 
that  after  the  letter  was  copied  by  the  clerk  it  had  to  go  into 
the  defendants'  hands  to  be  sealed,  and  there  was  nothing  in 
the  case  to  show  that  he  ever  returned  it  to  the  clerk  whose 
business  it  was  to  convey  it  to  the  post-office,  and  who  testified 
very  much  as  the  two  yoiinger  clerks  do  here.  But  here  the 
letter  is  shown  to  a  moral  certainty  to  have  been  taken  by  the 
clerks,  and  they  testify,  if  they  took  it  they  deposited  it  in  the 
post-office  the  same  day.  The  case  of  the  Bank  of  Vergennes  v. 
Cameron,  7  Barb.  143,  a  note  of  which  was  read  to  us,  seems 
to  be  a  case  where  there  was  no  proof  of  notice,  except  the 
notice  being  in  the  indorser's  hands  after  the  time  for  giving  it 
had  expired.  It  could  not  from  that  be  inferred,  of  course,  that 
it  was  given  in  time.  But  in  the  present  case  it  is  shown  that 
if  the  notice  was  ever  deposited  in  the  office,  it  was  done  in 
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time,  and  the  notice  being  in  the  defendant's  bands  is  strong 
confirmation  of  the  notice  having  reached  the  office  in  due  time. 

On  the  other  hand,  the  reasoning  of  Lord  EUenborough,  in 
HelJieringion  v.  Kemp,  4  Camp.  193,  whose  opinions  are  always 
regarded  as  good  evidence  of  the  hiw,  shows  very  fully  that  the 
evidence  in  the  present  case  ought  to  be  regarded  as  sufficient. 
'*Had  you  called  the  porter,"  says  his  lordship,  **and  he  had 
said  that,  although  he  had  no  recollection  of  the  letter  in  ques- 
tion, he  invariably  carried  to  the  post-office  all  the  letters  found 
upon  the  table,  this  might  have  done."  "A  letter  was  then  put 
in  from  the  defendant,"  acknowledging  the  receipt  of  a  letter 
of  the  proper  date  from  the  plaintiff,  and  Lord  Ellenborough 
said  he  would  presume  this  was  the  letter  written  to  inform  him 
of  the  dishonor  of  the  bill,  although  nothing  was  said  of  that 
in  the  defendant's  letter. 

The  case  of  Miller  v.  Hackley,  5  Johns.  375  [4  Am.  Dec.  372], 
is  a  case  where  far  n^ore  uncertain  evidence  than  the  present 
was  held  sufficient. 

In  this  last  case  the  witness,  being  the  notary  who  protested  the 
bill,  only  testified  that  it  was  his  usual  course  to  send  notices 
by  mail  deposited  on  the  evening  of  the  same  day  of  protest,  and 
that  he  believed  he  did  so  in  the  present  case,  and  it  was  held 
sufficient.  We  think  there  is  no  question  the  proof  in  the 
present  case  should  have  been  held  competent  to  prove  notice 
to  the  defendant  of  the  dishonor. 

Judgment  reversed  and  case  remanded^ 

Notice  ov  Dishonor  of  Notes  and  Bill,  how  and  wherb  SsRVEDt 
See  full  discussion  of  this  question  in  note  to  Ranwm  v.  Mack^  38  Am.  Dec 
607. 

Proof  of  Posting  Notice  of  Dishonor:  See  Weekly  v.  5**^,  36  Am.  Dec. 
116;  Aliller  v.  Nackley,  4  Id.  372;  //o/v.  Baldwin,  13  Id.  385,  and  notes.  It 
may  bo  proved  by  showing  that  it  was  placed  where  letters  were  customarily 
placed  for  the  postman,  and  that  when  letters  were  so  placed  they  were  inva- 
riably taken  by  him:  Skilbeck  v.  Oarhett,  7  Ad.  &  El,  N.  S.,  846;  BraUrford 
V.  Wdl'  o/M,  15  Md.  150;  Flack  v.  Orem,  3  Gill  &  J.  474. 


McDaniels  v.  Robinson* 

[28  Vebxoict,  387.] 

Bt  Leaying  Horse  with  Innkeeper  after  Guest  has  Departed,  Rela- 
tion OF  Innkeeper  and  guest  is  not  continued  so  as  to  render  the  former 
liable  as  such  for  a  sum  of  money  left  with  him  by  the  latter  while  stop- 
ping  at  his  house. 
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If  Pekson  Leavb  at  Inn  Pbopebtt  Which  Iknkeepkr  can  Derivk  No 
Gain  fbom  Keepino,  it  is  termed  "dead  property,"  and  if  he  goes 
away  himself,  and  the  property  is  stolen  in  his  absence,  he  has  no  action 
against  his  host,  for  the  reason  that  he  was  not  a  guest  at  the  time. 

Assumpsit  for  four  thousand  dollars.  It  appears  that  from  a 
time  before  the  twenty-sixth  of  February  until  after  the  sixth  of 
March,  1851,  defendant  was  an  innkeeper.  On  the  first-men- 
tioned date  plaintiff  came  to  defendant's  house  to  stop,  and 
brought  with  him  a  horse  and  wagon,  which  defendant  received 
and  put  in  his  stable  and  kept  until  the  evening  of  March  Gth. 
Plaintiff  showed  that  he  delivered  to  defendant,  on  the  evening 
of  March  5th,  a  bag  of  money,  containing  two  hundred  double- 
eagles,  to  be  kept  by  him  during  that  night.  Plaintiff  claimed 
that  defendant  held  this  money  in  the  character  of  an  innkeeper, 
and  subject  to  the  liabilities  of  that  relation.  Defendant  gave 
evidence  showing  that  the  money  had  been  burglariously  stolen 
from  his  possession.  He  gave  other  evidence  tending  to  show 
the  care  and  vigilance  he  had  exercised  in  keeping  it.  He 
also  introduced  evidence  tending  to  show  that  immediately  after 
plaintiff  delivered  the  money  to  him  he  left  the  inn  without  any 
intention  to  return;  that  he  intended  to  terminate  his  personal 
stay  there,  and  that  he  lodged  with  his  brother  on  that  night. 
Plaintiff  requested  the  court  to  charge  the  jury  that  the  fact  that 
his  horse  remained  in  keeping  at  the  defendant's  stable  from 
February  26th  to  March  Gth  made  plaintiff  a  guest  of  defendant 
so  as  to  render  him  liable  as  innkeeper  for  the  safe-keeping  of 
the  bag  of  gold.  This  instruction  the  court  refused  to  give,  but 
instructed  the  jury  to  the  contrary,  provided  they  should  find 
that  the  delivery  of  the  gold  was  a  distinct  transaction,  discon- 
nected in  consideration  and  in  fact  from  the  delivery  and  keep- 
ing of  the  horse,  but  that  the  keeping  of  the  horse  and  plaintiff's 
leaving  him  there  was  evidence  tending  to  show  that  he  had  not 
intended  to  sever  his  connection  with  the  house  as  guest. 
Plaintiff  now  excepts  to  this  charge  and  the  refusal  to  charge. 

E.  EdgerUm,  for  the  plaintiff. 

D.  Roberts^  for  the  defendant. 

By  Court,  Bennett,  J.  The  principal  question  raised  on  this 
bill  of  exceptions  is.  Was  the  money  in  the  custody  of  the  de- 
fendant as  innkeeper  at  the  time  of  its  loss  ?  "We  are  to  take  it 
for  granted  that  the  jury  have  found  that  the  plaintiff  had  inten- 
tionally determined  his  own  stay  at  the  defendant's  inn  imme- 
diately after  the  money  was  left  with  him,  and  before  its  loss. 
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not  intending  again  to  return  to  the  inn  as  a  guest,  and  that  the 
delivery  of  the  gold  to  the  defendant  was  a  distinct  transactiony 
disconnected  in  consideration,  and  in  fact,  from  the  delivery  and 
keeping  of  the  horse. 

It  is  claimed  by  the  plaintiff's  counsel  that  the  continuing  lia- 
bility of  the  defendant  as  an  innkeeper  for  the  horse,  harness, 
etc.,  rendered  him  liable  as  innkeeper  for  the  bag  of  gold,  not- 
withstanding its  delivery  was  a  distinct  transaction,  and  the  de- 
termination of  the  plaintiff  not  to  return  again  to  the  house 
personally  as  a  guest.  We  apprehend  that  no  one  will  question 
that,  under  the  circumstances  of  this  case,  the  defendant  contin- 
ued responsible  as  an  innkeeper  for  the  horse.  The  horse  was 
to  be  fed,  and  from  this  the  innkeeper  had  his  profit;  and  it  is 
not  material  in  this  action  to  inquire  whether  the  innkeeper 
continued  also  liable,  as  such,  for  the  other  property  left  with 
him  at  the  same  time;  but  we  apprehend,  as  to  the  bag  of  gold, 
according  to  the  finding  of  the  jury,  the  relation  of  landlord  and 
guest  did  not  exist. 

The  leaving  of  the  bag  of  gold  in  the  custody  of  the  defend- 
ant had  no  connection  with  the  original  relation  of  landlord  and 
guest  between  the  parties;  and  when  the  money  was  lost,  the 
plaintiff  had  ceased  to  be  personally  the  guest  of  the  defendant; 
and  indeed,  we  are  to  understand  from  the  case  that  when  the 
plaintiff  handed  the  gold  to  the  defendant  he  had  made  up  his 
mind  to  leave  the  defendant's  inn,  not  to  return  again  to  it  as  a 
guest,  and  that  he  did  immediately  thereafter  leave,  with  the  in- 
tention not  again  to  return;  and  in  no  proper  sense  could  the 
plaintiff  be  said  to  be  the  personal  guest  of  the  defendant  at  the 
time  of  the  loss;  and  it  would  be  going  too  far  to  hold  that 
the  leaving  of  the  horse  at  the  inn,  under  the  circumstances  of 
the  case,  made  the  plaintiff  constructively  a  guest  in  relation  to 
the  bag  of  gold.  It  is  well  settled  that  if  a  person  leave  at  an 
inn  property  from  which  the  innkeeper  can  derive  no  gain  from 
its  keeping,  that  is,  dead  property,  as  it  is  termed,  and  goes 
away  himself,  and  it  is  stolen  in  his  absence,  he  shall  have  no 
action  against  his  host  as  innkeeper,  for  the  reason  that  he  was 
not  a  guest  at  the  time:  See  Torh  v.  Orindslone,  1  Salk.  388;  Sel^ 
man  v.  King,  Cro.  Jac.  183;  3  Bac.  Abr.,  Wilson's  ed.,  665, 
tit.  Innkeeper;  OrinneU  v.  Cook,  3  Hill,  485  [38  Am.  Dec.  663]; 
McDonald  v.  Edgerton,  5  Barb.  560.  In  such  a  case,  all  that 
could  be  claimed  would  be  to  charge  him  as  a  bailee.  It  is  clear 
that  if  the  leaving  of  the  bag  of  gold  with  the  defendant  had 
been  the  beginning  of  the  transaction,  the  defendant  could  not 
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be  charged  for  it  as  innkeeper,  and  we  do  not  see  that  in  prin- 
ciple the  case  can  differ.  The  bag  of  gold  was  dead  property, 
giving  to  the  defendant  no  right  to  make  gain  from  its  keep  as 
innkeeper;  and  it  had  no  connection  with  the  cessation  or  con- 
tinuance of  the  original  relation  of  host  and  guest;  and  to  say 
that  the  leaving  of  the  horse  at  the  inn  is  to  have  an  effect  upon 
the  capacity  in  which  the  defendant  can  be  charged  for  the  safe- 
keeping of  the  money  is  to  say  what  we  cannot  well  understand. 
Judgment  afl&rmed.  

Wuo  ARE  Guests. — ^This  question  has  been  discnssed  at  length  in  note  to 
CluU  V.  Wiggins,  7  Am.  Dec.  451;  see  also  Towson  v.  IJavre  de  Grace  Bank, 
14  Id.  254,  and  note;  Mason  v.  Thompson,  20  Id.  471;  OrinneU  v.  Cook,  38 
Id.  663;  McDaniels  v.  Bobinson,  62  Id.  574,  and  note. 

Innkeeper  is  only  Answerable  for  Money  or  Other  Propbty  Lost 
at  his  inn,  wiiere  the  party  losing  it  was  a  gnest  at  the  time  of  the  loss:  Toto- 
son  V.  Havre  de  Grace  Bank,  14  Am.  Dec.  254. 

One  Who  Commits  Horse  to  Innkeeper  to  be  Fed  is  a  guest,  although 
be  may  not  board  or  lodge  there.  And  payment  for  the  keeping  of  the  horse 
renders  the  innkeeper  liable  for  the  theft  of  the  harness:  Mason  v.  Thompson, 
20  Am.  Dec.  471;  McDaniels  v.  Robinson,  62  Id.  574;  see  Reed  v.  Amidon,  41 
Id.  15. 


Snow  v.  Parsons. 

[28  Vebxoxt,  450.] 

What  is  Reasonable  Use  of  Water  in  Stream  has  been  in  some  cases 
so  long  settled  by  common  consent,  or  is  so  obvious  in  itself,  that  it  is 
determinable  as  matter  of  law. 

Reasonableness  op  Use  of  Stream,  when  It  is  not  Settled  by  Cus- 
tom, and  is  in  its  nature  doubtful,  is  a  question  of  fact  to  be  determined 
by  the  tribunal  trying  the  facts. 

Riparian  Proprietor  must  be  Allowed  to  Use  Stream  in  such  a  man- 
ner as  to  make  it  useful  to  himself,  even  if  it  do  produce  slight  incon- 
venience to  those  below;  consequently,  in  an  action  against  a  tanner  for 
discharging  waste  bark  into  a  stream,  to  plaintiff's  injury,  evidence  which 
tends  to  show  that  tanneries  cannot  be  operated  to  any  useful  purpose 
without  thus  disposing  of  their  waste  bark  is  admissible  and  very  mate- 
riaL 

In  Determining  What  would  be  Reasonable  Use  of  Stream  by  Tanner, 
Evidence  that  It  had  been  Universal  Custom  and  practice  to  dis- 
charge spent  bark  of  tanneries  into  streams  on  which  they  were  situated, 
ever  since  the  country  was  first  settled,  is  admissible,  and  if  proved  would 
have  almost  the  force  of  a  law. 

Case  against  the  defendants  for  obstruction  of  plaintiff's 
"Water-wheel  by  tan-bark  discharged  from  their  tanneries  situ- 
ated on  the  stream  above  plaintiff's  wheel.     The  action  was 
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referred  to  a  referee,  who  reported  the  facts.  In  tiiis  report  be 
described  the  relative  positions  upon  the  stream  of  plaintiff's 
mill  and  defendants'  tannery,  and  the  dates  at  which  they  be- 
came the  owners  thereof  respectively,  all  of  which  it  is  unneces- 
sary to  state  here.  He  then  described  the  nature  of  the  dam- 
age which  plaintiff  had  sustained.  At  the  hearing  before  the 
referee,  defendants  offered  to  prove  that  ever  since  the  country 
had  first  been  settled  it  had  been  the  uniform  custom  and  prac- 
tice in  all  the  counties  of  the  state  to  discharge  the  spent  bark 
of  tanneries  into  the  streams  upon  which  they  were  built,  and 
that  witnesses  had  never  heard  a  dam-owner  lower  down  upon 
the  stream  object  to  their  so  doing  until  now.  They  also  offered 
to  show  that  if  this  privilege  was  generally  withheld  tanneries 
could  not  be  conducted  at  any  profit,  and  that  the  result 
would  be  the  exclusion  of  that  industry  from  the  state.  He 
also  offered  to  show  by  his  witnesses  that  to  the  best  of  their 
knowledge  this  custom  prevails  uniformly  in  all  the  New  Eng- 
land states.  This  evidence  was  all  refused,  and  upon  the  facta 
as  found  and  reported  the  court  found  for  the  plaintiff,  to  all  of 
which  defendants  took  exceptions. 

J,  D.  Bradley,  and  Butler  and  KnowUoUy  for  the  defendants. 

Shafter  and  Davenport,  for  the  plaintiff. 

By  Court,  Eedfield,  C.  J.  The  important,  and  as  I  think 
the  only,  question  in  this  case  is,  whether  it  is  proper  for  ex- 
tensive tanneries  upon  moderate-sized  streams  to  expend  their 
refuse,  or  spent  bark,  into  the  stream.  In  regard  to  many 
uses  of  the  water  in  streams,  it  has  been  so  long  settled  by 
common  consent,  or  is  so  obvious  in  itself,  that  it  is  determi- 
nable as  matter  of  law.  Such  are  the  uses  for  irrigation,  for 
propelling  machinery,  and  for  watering  cattle,  and  some  others. 
And  in  regard  to  some  debris  or  waste  deposit  in  such  streams, 
there  would  seem  to  be  no  question.  The  uniform  practice, 
the  convenience,  and  in  some  instances  the  indispensable  neces- 
sity, would  seem  sufficiently  to  decide  such  cases.  Among 
these  may  be  named  the  infusion  of  soap  dyes,  and  other  ma- 
teiials  used  in  manufacturing,  into  the  streams  by  which  the 
machinery  is  propelled.  The  deposit  of  sawdust,  to  some 
extent,  is  nearly  indispensable  in  the  running  of  saw-mills,  and 
most  other  machinery  used  in  the  manufacture  of  wood,  and 
propelled  by  water  power. 

The  reasonableness  of  such  use  must  determine  the  right,  and 
this  must  depend  upon  the  extent  of  detriment  to  the  riparian 
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proprietors  below.  If  it  essentiallj impairs  the  use  below,  then 
it  is  unreasonable  and  unlawful,  unless  it  is  a  thing  altogether 
indispensable  to  any  beneficial  use  at  every  point  of  the  stream. 
An  extent  of  deposit  which  might  be  of  no  account  in  some 
streams  might  seriously  affect  the  usefulness  of  others.  So,  too, 
a  kind  of  deposit  which  would  affect  one  stream  seriously  would 
be  of  little  importance  in  another.  There  is  no  doubt  one  must 
be  allowed  to  use  a  stream  in  such  a  manner  as  to  make  it  use- 
ful to  himself,  even  if  it  do  produce  slight  inconvenience  to 
those  below.  This  is  true  of  everything  which  we  use  in  com- 
mon with  others.  The  air  is  somewhat  corrupted  by  the  most 
ordinary  use;  large  maniifacturing  establishments  affect  it  still 
more  seriously;  and  some,  by  reason  of  their  vicinity  to  a  numer- 
ous population,  become  so  offensive  and  destructive  of  comfort 
and  health  even  as  to  be  regarded  as  common  nuisances. 
Within  reasonable  limits,  those  who  have  a  common  interest  in 
the  use  of  air  and  running  water  must  submit  to  small  incon- 
veniences to  afford  a  disproportionate  advantage  to  others. 

It  seems  to  us  that  this  question  of  the  reasonableness  of  the 
use  of  a  stream,  when  it  is  not  settled  by  custom,  and  is  in  its 
nature  doubtful,  should  always  be  regarded  as  one  of  fact,  to 
be  determined  by  the  tribunal  trying  the  facts.  In  the  present 
case,  it  does  not  seem  to  have  been  treated  in  that  light,  unless  we 
regard  the  judgment  of  the  county  court  in  favor  of  the  plain- 
tiff as  determining  it.  And  as  much  of  the  testimony  rejected 
might  have  had  an  important  bearing  upon  this  question,  and 
no  notice  is  taken  of  this  point  either  in  the  report  or  the 
judgment,  we  must  suppose  it  was  not  the  purpose  of  the  county 
court  to  decide  the  case  upon  that  ground.  Indeed,  the  report 
furnished  no  adequate  materials  for  such  a  determination.  That 
portion  of  the  defendants'  offer  which  tended  to  show  that  tan- 
neries could  not  be  operated  to  any  useful  purpose  without 
thus  disposing  of  their  waste  bark  was  almost  a  cardinal  point 
in  determining  the  main  question,  and  if  shown  to  the  extent 
offered,  might  justify  the  court  in  finally  requiring  the  propri- 
etors below  to  submit  to  some  inconvenience  that  those  above 
might  not  be  deprived  of  all  benefit  of  the  stream  for  this 
kind  of  manufacture.  And  the  reasonableness  of  plaintiff  sub- 
mitting to  this  inconvenience  must  depend  upon  its  extent,  and 
the  comparative  benefit  to  the  defendants,  to  be  judged  of  by 
the  triers  of  the  facts. 

This  must  be  determined  upon  general  principles  applicable 
to  the  entire  business  of  tanning,  and  the  importance  of  dis- 
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Howard  v.  Gould. 

[28  Vebkoht,  523.] 

In  Sale  of  Horse,  if  Representations  as  to  his  Soijkdnbss  are  False, 
ARE  not  Believed  to  be  Trt7E  when  made,  and  are  made  to  induoe  a 
purchase,  and  a  damage  results  from  them,  they  are  actionable;  nor  ia  it 
necessary,  to  constitute  the  fraud,  that  a  material  fact  should  be  directiy 
misrepresented  intentionally;  if  a  false  impression  is  produced  by  words 
or  acts  in  order  to  mislead,  it  is  sufficient. 

Defendant  having  Horse  Which  had  Glanders,  and  being  so  Is- 
FORBfED,  AND  PROBABLY  Believino  SO,  ofiferiug  to  trade  him,  being  asked 
if  his  horse  had  the  glanders,  replying  that  some  said  he  had  the  distem- 
per, but  that  plaintiff  could  examine  him,  is  liable  to  an  action  for  the 
false  representations,  as  his  answer  amounted  to  an  affirmation  that  he 
did  not  believe  the  horse  had  the  glanders;  and  having  undertaken  to 
answer  the  questions  put  to  him,  he  was  bound  to  make  a  full  disclosure. 

Case  for  deceit  in  the  exchange  of  a  horse.  The  referee  to 
■whom  the  matter  was  referred  reported  substantially  as  follows: 
Defendant  purchased  the  horse  from  a  man  named  Biyant.  At 
this  time  the  horse  was  diseased,  and  upon  defendant's  asking 
what  was  the  matter  with  him,  Bryant  answered  that  he  had  the 
horse-distemper,  and  that  some  said  he  had  the  glanders.  A 
short  time  after  making  his  purchase,  defendant  took  his  horse 
to  Atherton,  an  expert  on  diseases  of  the  horse,  and  he  told  him 
he  thought  that  the  horse  had  the  glanders;  that  if  he  had  the 
distemper,  it  would  probably  end  in  the  glanders,  and  told  de- 
fendant to  remove  him  from  his  premises.  A  short  time  after 
this,  defendant  met  plaintiJOf,  and  they  commenced  to  talk  about 
trading  horses.  Defendant  told  plaintiff  that  his  horse  was 
sick,  and  that  he  would  like  to  get  one  that  was  fit  to  work. 
Plaintiff  asked  him  what  was  the  matter  with  his  horse,  and  he 
answered  that  he  had  the  horse-distemper  of  the  worst  kind,  he 
supposed,  but  that  defendant  might  examine  him.  Plaintiff 
then  asked  him  if  the  horse  did  not  have  the  glanders,  and  de- 
fendant answered  that  he  supposed  that  he  had  the  distemper. 
Plaintiff's  son  then  came  up,  and  plaintiff  referred  the  trade  to 
him.  The  latter  thereupon  had  about  the  same  conversation 
with  defendant  that  his  father  l;iad  had,  and  they  completed  the 
exchange.  The  referee  found  that  the  horse  in  fact  had  the 
glanders,  but  that  it  did  not  appear  that  the  defendant  had  any 
other  knowledge  of  what  his  disease  was  than  what  he  had 
derived  from  Bryant  and  Atherton,  as  above  stated.  Upon  the 
referee's  report,  the  court  gave  judgment  for  defendant,  and 
plaintiff  excepted. 
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8.  Fullam,  for  the  plaintiff. 
J,  F,  Deane,  for  the  defendant. 

By  Court,  Bbknett,  J.  It  is  a  common  principle  that  a  false 
affirmation,  not  belieyed  to  be  trae,  or  a  fraudulent  concealment 
of  a  material  fact,  accompanied  with  damage,  is  actionable.  If 
the  affirmation  is  untrue  in  point  of  fact,  and  not  believed  to  be 
true  by  the  party  making  it,  and  is  made  for  a  fraudulent  pur- 
pose, it  is  both  a  moral  and  a  legal  fraud:  Taylor  v.  AMon,  11 
Mee.  &  W.  415:  and  in  PoUiiU  v.  Walter,  3  Barn.  &  Adol.  114,  the 
court  go  the  length  of  holding  that  if  one  makes  a  representa- 
tion which  he  does  not  know  or  believe  to  be  true,  and  it  turns 
out  to  be  false,  and  another  person,  acting  upon  the  faith  of  it, 
is  injured,  he  has  his  remedy  against  the  person  making  the 
false  affirmation.  A  false  affirmation,  not  believed  to  be  true,  is 
fraudulent;  and  the  question  of  the  liability  of  the  person  mak- 
ing it  must  depend  upon  the  sincerity  of  his  belief  as  to  its  truth, 
which  will  of  course  be  for  the  jury  to  pass  upon.  In  the  case 
of  Munroe  v.  PrUchett,  16  Ala.  785  [50  Am.  Dec.  203],  the  court 
go  the  length  of  holding  that  if  the  representations  are  made 
recklessly,  the  party  not  knowing  them  to  be  true,  and  for  the 
purpose  of  inducing  the  other  party  to  make  a  purchase,  they 
are  actionable  if  accompanied  with  damage.  But  we  are  not  dis- 
posed, in  this  case,  to  lay  the  rule  down  in  this  language;  but 
we  think  it  safe  to  hold  that  if  the  representations  are  false,  and 
not  believed  to  be  true  when  made,  and  are  made  to  induce 
a  purchase,  and  a  damage  ensues  by  means  of  them,  they  are 
fraudulent  and  actionable;  and  to  constitute  a  fraud,  it  is  not 
necessary  that  a  material  fact  should  be  directly  misrepresented 
intentionally;  but  if  a  false  impression  is  produced  by  words 
or  acts,  in  order  to  mislead  and  obtain  an  undue  advantage,  it 
should  be  regarded  as  a  case  of  manifest  fraud. 

When  the  defendant  was  inquired  of  if  his  horse  had  not  got 
the  glanders,  and  he  replied  that  he  supposed  the  disease  wsis  the 
horse-distemper,  this  was  in  effect  an  affirmation  that  he  did 
not  believe  the  horse  had  the  glanders,  upon  the  principle  that 
the  affirmation  of  the  one  is  the  exclusion  of  the  other. 

From  the  facts  found  by  the  referee,  and  all  the  circumstances 
attending  the  case,  I  should  have  found  no  diffculty  in  inferring 
a  belief  in  the  mind  of  the  defendant  that  his  horse  had  the 
glanders.  But  this  was  a  question  of  fact.  The  referee  does, 
however,  find  that,  under  the  circumstances,  the  defendant  was 
guilty  of  fraud  by  an  improper  suppression  of  facts.    He  bought 
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the  horse  a  very  short  time  before  the  trade  "with  the  plaintifT 
for  a  diseased  horse;  and  was  told  by  the  person  of  whom  he 
bought  that  some  said  he  had  the  horse-distemper,  and  some 
said  he  had  the  glanders,  though  he  did  not  pretend  to  know 
himself.  But  Atherton,  a  man  skilled  in  the  diseases  of  horses, 
upon  an  examination  of  the  horse,  informed  the  defendant  he 
believed  the  disease  was  the  glanders. 

When  the  defendant  undertook  to  answer  the  inquiries  put  to 
to  him,  he  was  bound  to  make  a  full  disclosure.  It  is  quite  evi- 
dent that  this  is  a  case,  where,  to  say  the  least,  there  was  a 
fraudulent  suppression  of  material  facts,  which,  if  they  had  been 
disclosed,  would  probably  have  prevented  the  trade.  Though 
the  plaintiff  knew  the  horse  waFt  diseased,  and  had  the  means  of 
examining  him,  yet  he  had  not  the  same  means  of  knowing  the 
character  of  the  disease  as  the  defendant  had;  and  in  this  re- 
spect they  cannot  be  said  to  stand  upon  an  equality.  As  this 
case  went  to  a  referee,  no  question  can  aiise  in  regard  to  the 
plaintiff's  right  to  recover,  upon  his  present  declaration,  for  a 
fraudulent  suppression  of  facts. 

The  result  must  be,  the  judgment  of  the  county  court  is  re- 
versed, and  judgment  on  the  report  for  the  plaintiff. 

Any  Language  Showing  Intention  to  warrant  is  sufficient;  the  word 
"  warrant "  is  not  necessary:  KinUy  v.  FilzpcUrick,  34  Am.  Dec.  108;  ToweU 
v.  Oatewood,  33  Id.  437. 

What  Constitutes  Breach  of  Warbanty  of -Souhdness-of^  Animals: 
See  note  to  Roberta  v.  Jenkins,  63  Am.  Dec.  173. 

When  Vendor  Undertakes  to  Answer  with  Regard  to  Article 
which  he  offers  for  sale,  he  must  answer  fully,  and  must  disclose  all  he  knows 
Upon  the  subject:  Graham  v.  Stiles,  38  Vt  678;  Mallory  v.  Leach,  35  Id.  156. 


EsDON   V.    COLBURN. 

,  [28  VEBMOm?,  631.1 

Under  Lease  of  Farm  upon  Shares,  Which  Provides  that  Stock  and 
Produce  is  to  be  at  Control  of  the  lessor  until  sold,  he  can  hold 
them  against  the  creditors  of  the  lessee.  The  lessee  has  no  interest  in 
the  crops  while  growing  upon  the  land,  nor  after  they  are  harvested,  and 
they  are  not  subject  to  attachment  for  his  debts. 

Where  Lease  of  Farm  upon  Shares  Provides  that  Stock  and  Prod- 
uce of  Farm  is  to  be  at  Control  of  the  lessor  until  sold,  and  the 
lessor  and  lessee  have  a  settlement,  whereby  the  lessee,  for  a  considera- 
tion, relinquishes  his  claim  to  his  share  of  the  proceeds  of  a  sale  of  the 
crops,  there  is  no  necessity  for  a  delivery  or  change  of  possession  to  vest 
the  title  to  the  entire  crop  in  the  lessor. 
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Teover  for  five  tons  of  bay.  Defendant  pleaded  the  general 
issue.  At  the  trial,  it  appeared  that  William  Warden  leased  to 
Chester  Johnson  a  farm.  Johnson  was  to  pay  as  rent  one  half 
of  the  increase  and  produce  of  the  farm.  The  lease  provided 
that  the  stock  and  produce  was  to  be  at  the  control  of  the  les- 
sor Warden  until  sold.  The  bay  which  is  the  subject  of  this 
suit  was  cut  upon  the  leased  premises  in  the  summer  of  1853, 
and  placed  in  a  bam  thereupon.  Warden  and  Johnson  made  a 
settlement  of  their  business  accounts  November  24, 1853,  by  the 
terms  of  which  the  hay  became  the  property  of  the  former. 
Warden  then  advertised  a  sale  of  property  at  auction  December 
7,  1853.  Among  other  property  advertised  to  be  sold  was  the 
hay  in  question.  On  the  morning  of  this  latter  date  Clark  & 
Co.,  creditors  of  Johnson,  attached  the  hay.  Later  in  the  day 
the  hay  was  sold  at  auction  to  plaintiff,  Clark  &  Co.  being  pres- 
ent and  forbidding  the  sale.  In  January,  1854,  Clark  &  Co. 
obtained  a  judgment  against  Johnson,  upon  which  they  sued 
out  execution.  This  execution  was  levied  upon  the  hay  in  ques- 
tion, and  it  was  sold  to  defendant  in  satisfaction  thereof.  De- 
fendant thereupon  removed  and  used  the  hay.  Upon  these 
facts  the  court  directed  the  jury  to  find  for  the  defendant,  and 
plaintiff  excepted. 

A.  M,  Dickey  and  G.  B,  Leslie^  for  the  plaintiff. 

J.  Potts,  for  the  defendant. 

By  Court,  Ishah,  J.  The  hay  in  question  was  grown  during 
the  year  1853,  upon  the  land  occupied  by  Johnson  as  lessee,  and 
was  deposited  in  the  barn  standing  upon  the  leased  premises. 
The  plaintiff  claims  the  property  under  a  purchase  of  it  from 
Warden,  the  lessor,  on  the  seventh  of  December  in  that  year. 
The  defendant  claims  it  under  the  sale  of  the  property  on  exe- 
cution, in  favor  of  Clark  &  Co. ,  against  Johnson.  The  attach- 
ment of  Clark  &  Co.  was  made  on  the  morning  of  the  day  the 
property  was  sold  to  the  plaintiff  by  Warden,  and  of  which  the 
plaintiff  had  notice  at  the  time  of  his  purchase.  The  principal 
question  arises,  whether  the  hay  was  the  property  of  Warden  or 
of  Johnson  at  the  time  the  attachment  was  made. 

As  a  general  rule,  a  tenant  is  regarded  as  a  joint  owner  of  the 
crops  and  proceeds  of  the  farm  occupied  by  him,  under  a  lease 
providing  that  they  are  to  be  equally  divided  between  himself 
and  his  landlord.  The  tenant,  in  such  case,  has  an  interest  in 
the  crops  which  may  be  taken  on  execution  and  sold  for  the 
payment  of  his  debts.     That  rule  would  give  Johnson  a  right  to 
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a  portion  of  this  hay,  unless  his  right  to  it  is  otherwise  affected 
by  some  express  stipulation  of  the  parties  in  the  lease.  In  the 
case  of  Smith  v.  AiJcina,  18  Yt.  461,  it  was  held  that  a  stipulation 
in  a  lease  that  the  crops  and  produce  of  the  land,  raised  during 
the  term,  shall  be  the  property  of  the  lessor,  is  a  legal  and  valid 
provision,  and  that  it  will  enable  the  lessor  to  hold  the  crops 
against  the  creditors  of  the  lessee.  The  general  doctrine  was 
held  that  a  lessor,  under  such  a  provision  in  a  lease,  may  have  a 
general  property  in  the  products  of  the  land,  though  they  are 
thereafter  to  be  grown.  The  lessor  may  be  accountable  to  the 
lessee  for  the  value  of  one  half  of  the  produce,  but  the  lessee  has 
no  leg&L  title  or  interest  in  the  crops;  he  does  not  stand  as  a 
joint  owner  with  the  lessor.  If  such  an  agreement  is  valid  when 
made  to  secure  the  payment  of  rent,  it  should  be  regarded  as 
equally  valid  when  it  is  made  to  secure  the  performance  of  other 
covenants  in  the  lease.  In  this  case,  the  lease  provides  that 
Johnson  is  to  have  one  half  of  the  increase  and  produce  arising 
from  the  use  of  the  farm  and  property  leased,  and  that  the  stock 
and  produce  is  to  be  at  the  control  of  said  Warden  until  sold. 
This  provision,  though  not  so  full  in  its  language  as  in  the  case 
of  Smith  V.  Atldna,  supra,  is  free  from  any  reasonable  doubt  as 
to  the  intention  of  the  parties.  Their  object  manifestly  was  to 
cut  off  the  joint  ownership  of  the  crops  and  produce  of  the  land, 
and  vest  the  entire  control  and  ownership  over  it  in  Warden. 
That  provision  could  have  been  inserted  for  no  object  but  to 
secure  the  performance  of  the  other  covenants  in  the  lease  by 
the  lessee,  and  for  the  purpose  of  protecting  the  property  from 
any  improvident  use  or  sale  of  it,  and  also  to  prevent  its  being 
taken  from  the  premises  by  the  creditors  of  the  lessee  before  the 
claims  of  the  lessor  were  satisfied.  In  that  view  of  the  case,  John- 
son had  no  interest  in  the  hay  or  other  crops  while  growing 
upon  the  land,  nor  after  they  were  harvested.  His  right,  under 
the  lease,  was  only  to  his  share  of  the  money  after  it  had  been 
sold.  Johnson  had,  therefore,  no  attachable  interest  in  the  hay; 
no  lien  was  acquired  upon  it  by  the  attachment  of  Clark  &  Co. , 
and  no  title  passed  to  the  defendant  by  its  sale  on  their  execu- 
tion. That  doctrine  was  the  principal  ground  on  which  the  case 
of  Smith  V.  Atkins,  supra,  was  decided,  and  we  think  it  must  de- 
termine the  result  of  this  case. 

The  settlement  between  Warden  and  Johnson,  on  the  twenty- 
fourth  of  November,  and  before  the  attachment  of  this  hay  by 
Clark  &  Co.,  is  satisfactory,  not  only  as  to  the  right  of  the  plain- 
tiff to  this  property,  but  also  in  showing  what  was  the  under- 
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standing  of  the  parties  in  relation  to  it.  There  is'no  pretense 
but  that  the  settlement  was  just  as  between  Warden  and  John- 
son; nor  have  any  suggestions  been  made  that  the  arrangement 
was  effected  to  defraud  the  creditors  of  Johnson.  The  sub- 
stance and  affect  of  that  arrangement  was  an  appropriation  of  a 
portion  of  the  products  of  the  land  in  satisfaction  of  the  claim 
which  Johnson  would  have  had  for  the  money,  on  the  sale  of 
the  property  by  "Warden;  in  other  words,  Johnson  took  a  cer- 
tain quantity  of  the  produce  of  the  land,  instead  of  waiting  for 
the  money  on  a  sale  of  the  property.  Johnson  had  no  interest 
in  the  hay,  nor  in  the  money  that  should  be  realized  on  its  sale, 
after  the  twenty- fourth  of  November.  There  was  no  need,  there- 
fore, of  a  removal  of  the  property,  or  any  change  in  its  posses- 
sion, as  Johnson  never  owned  the  hay,  nor  did  Warden  stand 
as  a  purchaser  of  it.  The  title  of  Warden  to  the  hay  was  per- 
fect under  the  lease,  and  all  claim  on  the  part  of  Johnson  to 
any  of  the  proceeds  arising  from  its  sale  was  cut  off  by  the  set- 
tlement or  arrangement  made  between  them  on  the  twenty-fourth 
of  November  in  that  year.  The  plaintiff,  we  think,  acquired  a 
valid  title  to  this  hay  under  the  sale  of  it  to  him  by  Warden,  and 
is  entitled  to  recover  its  value  from  the  defendant  for  taking 
and  converting  it  to  His  own  use. 

The  judgment  must  be  reversed  and  the  case  remanded. 

Where  Lessor  and  Lessee  to  Cropping  Co?rrRACT  agree  that  the  prop- 
erty in  the  crop  shall  remain  in  the  lessor  until  a  division  or  sale,  the  property 
will  so  remain:  See  note  to  Putnam  v.  Wwe,  %1  Am.  Dec  321.  In  this  note 
the  nature  of  a  cropping  contract  is  discussed  at  length.  In  the  absence  of 
an  agreement  such  as  the  above,  some  cases  hold  the  property  in  the  crop  to 
be  in  the  lessor,  and  others,  that  it  is  in  the  lessee.  The  cases  upon  both 
Bides  are  collected  in  this  note.  See  also  that  the  property  of  a  crop  raised 
npon  the  shares  is  in  the  lessee  until  division:  Symonds  v.  HcUl,  59  Id.  53;  that 
it  is  in  the  landlord,  see  Brazier  v.  Amley,  51  Id.  408,  and  note  to  this  case. 

The  principal  case  ls  cited  in  Cooper  v.  Cole,  38  Vt.  191,  where  the 
court  say:  *'  It  has  been  repeatedly  decided  in  this  state  that  the  lessor  of  land 
may  stipulate  in  the  lease  that  the  crops  grown  on  the  premises  by  the  lessee 
shall  remain  the  property  of  the  lessor  until  the  rent  shall  be  paid,  and  that 
Buch  a  provision  is  valid,  not  only  between  the  i)artics,  but  as  to  third  per- 
sons also.*' 


Brock  v.  Eastman. 

[28  Vebmont,  658.] 

Partition  cannot  be  Employed  as  Means  of  Settling  Conflictino 

Titles. 
If  One  Joint  Owner  Ousts  his  Co-tenant,  Latter  may  Regard  Former's 

possession  as  his  own  and  maintain  partition,  but  if  the  ouster  amounts 
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to  an  effectual  disseisin,  tbey  no  longer  hold  the  estate  tc^ther,  and  par- 
tition cannot  be  maintained. 
Partition.— One  Who  Causes  Executioit  to  be  Levied  upon  Undividkd 
PoKTiON  of  a  piece  of  property  of  which  the  owner  is  in  the  poeseesion, 
claiming  adversely  to  any  title  under  the  levy,  cannot  maintain  partition, 
as,  if  the  levy  was  valid,  it  could  only  give  a  right  of  entry,  which  is  not 
sufficient  to  maintain  a  petition  for  partition. 

Petition  for  partition.  Defendant,  among  other  pleas,  denied 
that  petitioner  was  tenant  in  common  with  him.  It  is  unneces- 
sary to  state  the  facts  of  this  case  more  particularly  than  thai 
petitioner  obtained  a  judgment  against  defendant,  upon  which 
execution  was  issued,  which  was  levied  upon  the  premises  herein 
sought  to  be  partitioned.  Defendant  has  always  remained  in 
the  sole  possession  of  the  premises,  claiming  adversely  to  the 
petitioner's  title  under  the  levy.  The  petitioner's  petition 
was  dismissed  by  the  court  below,  and  he  excepted. 

B,  McK.  Ormsby,  for  the  petitioner. 

C,  B,  Leslie,  for  the  defendant. 

By  CJourt,  Bennett,  J.  We  think  there  is  one  point  in  the 
case  which  is  fatal  to  the  plaintiff's  petition,  and  none 
other  need  be  considered.  The  first  plea  puts  in  issue  the 
seisin  of  the  defendant  as  tenant  in  common  with  the  pe- 
titioner; and  the  exceptions  find  that  the  defendant  was  the 
sole  owner  of  the  premises  at  the  time  he  executed  his  mort- 
gage to  the  Tuckers,  in  1850,  and  that  he  has  ever  since 
been  in  the  sole  possession  of  the  premises,  claiming  ad- 
versely to  the  petitioner  under  his  levy  of  execution.  The 
object  of  the  proceeding  in  a  petition  for  partition  is  to  turn  an 
estate  that  is  possessed  in  common  into  an  estate  in  severalty, 
and  not  to  furnish  a  mode  of  settling  conflicting  titles.  It  is  a 
general  rule  that  a  petition  for  partition  cannot  be  sustained  on 
a  mere  right  of  entry.  Bat  there  is  a  distinction  between  a  mere 
possession  of  the  plaintiff's  share  by  a  third  person  or  by  the 
defendant  and  a  legal  disseisin.  In  cases  where  a  privity  has 
existed  between  the  parties,  as  in  the  case  of  joint  tenants  or 
tenants  in  common,  and  one  tenant  ousts  his  co-tenant,  by  tak- 
ing the  whole  profits  to  himself,  denying  his  co-tenant's  right, 
such  a  possession  may  be  treated  as  a  disseisin,  for  the  purpose 
of  bringing  ejectment;  or  he  may  elect  to  treat  such  possession 
of  his  co-tenant  as  his  possession,  and  in  that  event  may  main- 
tain a  petition  for  partition :  See  Clapp  v.  Broniagham,  9  Cow.  566; 
Barnard  \,  Pope,  14  Mass.  434  [7  Am.  Dec.  225];  Eaxcley  v. 
Soper,  18  Vt.  320.     But  it  would  seem  from  the  authorities,  il 
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the  party  in  such  a  case  is  eflfectually  disseised,  they  no  longer 
hold  the  estate  together,  and  he  is  barred  of  his  remedy  for  par- 
tition: Co.  Lit.  167;  5  Com.  Dig.  166;  1  Swift's  Dig.  103.  But 
the  case  now  before  us  is  one  where  the  parties  never  held  the 
estate  together.  There  was  no  privity  between  them.  The  de- 
fendant held  the  whole  estate  from  the  time  of  the  commence- 
ment of  the  plaintiff's  claim  adverse  to  him. 

If  the  plaintiff's  levy  was  valid,  it  could  only  give  him  a  right 
of  entry,  and  would  not  enable  him  to  sustain  tins  proceeding. 

Judgment  affirmed.  

Question  of  Who  can  Cobipel  Partition  is  discossed  at  leogth  ia  the 
note  to  Nichols  v.  NichoU,  cmte,  p.  699. 


Abbott  v.  Coburn. 

[28  VSBMONT,  668.] 

JxTRisDicnoN  TO  Gbant  Lettsbs  of  Admintstbation  bt  Pbobate  Court 

CANNOT  BE  COLLATERALLY  ATTACKED. 

Discharge  by  Administrator  Appointed  in  Vermont  of  debtors  who 
owed  his  intestate  ali  the  place  of  his  death  in  another  state,  or  of  one 
who  held  money  belonging  to  the  intestate  at  the  place  of  his  domicile 
beyond  this  state,  does  not  discharge  them  from  their  debts,  or  relieve 
them  from  liability  to  a  suit  by  an  administrator  at  either  of  said  places, 
to  recover  the  amount  of  said  debts. 

According  to  Law  of  Vermont,  No  One  bdt  Administrator  Appointed 
IN  State  in  which  intestate's  debtors  resided  at  the  time  of  his  death  can 
collect  snch  debts,  or  release  them,  or  properly  administer  them.  It  is 
doubtful,  in  this  state,  if  remitting  such  debts  to  the  administrator  of  the 
place  of  the  domicile  of  deceased  would  discharge  them. 

Administrator  Appointed  in  Vermont  upon  Estate  of  Person  "Who  did 
NOT  Reside  in  this  state  cannot  maintain  an  action  to  collect  a  debt  due 
to  said  deceased,  or  money  belonging  to  his  estate  in  the  hands  of  a  per- 
son who  does  not  reside  in  said  state.  The  same  can  only  be  collected  by 
an  administrator  appointed  at  the  place  of  residence  of  the  debtor  of  the 
intestate. 

This  was  an  action  of  assumpsit,  in  which  the  parties  agreed 
upon  the  facts,  which  were  substantially  as  follows:  Lester 
Abbott,  formerly  a  resident  of  Vermont,  went  to  Massachusetts 
in  1845,  where  he  resided  until  1848,  when  he  went  to  California. 
He  left  his  wife  and  child  in  Massachusetts.  Lester  Abbott  died 
in  California  in  1850,  leaving  a  little  property,  which  was  taken 
care  of  by  John  Hutchinson.  He  collected  it,  converted  it  into 
money,  paid  the  debts  of  deceased,  and  sent  the  surplus,  the 
amount  in  controversy  in  this  suit,  to  Caroline  Abbott,  deceased's 
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widow,  by  Henry  Cooley,  who  was  returning  from  CaHfomia  to 
Vermont.  He  paid  the  money  to  Caroline  in  1851;  she  gave  him 
a  receipt  therefor,  and  she  then  loaned  the  same  with  other  of 
her  money  to  Benjamin  F.  Abbott,  taking  his  note  therefor.  To 
collect  the  same  she  afterwards  maintained  a  suit  against  him, 
and  she  recovered  it  September  24, 1852.  On  the  ninth  day  of 
the  same  month  Benjamin  F.  Abbott  was  appointed  administra- 
tor of  the  estate  of  Lester  Abbott.  The  remaining  facts  it  is 
unnecessary  to  state.  Judgment  for  plaintiff.  Exceptions  by 
defendants. 

W.  ffebard,  for  the  defendants. 

P.  Perrin  and  J.  P.  Kidder,  for  the  plaintiff. 

By  Court,  Kedfield,  C.  J.  In  regard  to  the  jurisdiction  of 
the  probate  court  to  grant  administration  in  this  state,  we  think 
the  case  comes  within  the  general  principle  so  often  announced, 
that  it  cannot  be  attacked  collaterally,  but  the  question  must 
be  raised  by  some  proceeding  before  that  court  in  the  first  in- 
stance, which  could  only  be  revised  in  this  court  by  appeal  to 
the  county  court,  and  exceptions  or  writ  of  error  to  this  court. 
The  consideration  that  the  facts  are  agreed  upon  in  this  case 
can  make  no  difference.  The  proceeding  is  not  in  the  proper 
court  for  the  testimony  to  operate  otherwise  than  collaterally. 

But  we  do  not  see  but  the  same  question  virtually  arises  in 
regard  to  the  plaintiff's  right  to  recover  this  money  of  the  widow 
of  the  deceased,  t.  e.,  if  this  is  all  the  estate  there  is  in  this  state. 

The  proper  place  for  the  principal  administration  in  this 
case  is  undoubtedly  not  here.  It  is  either  in  California  or  in 
Massachusetts,  in  one  of  which  places  the  intestate  had  his  resi- 
dence at  the  time  of  his  decease.  This  money  should  have  been 
administered  either  in  one  or  the  other  of  those  states.  And 
the  fact  that  no  administration  has  yet  been  taken  in  either  of 
those  states  will  make  no  difference,  as  that  may  be  done  here- 
after. We  should  probably  be  bound  to  decide  this  question 
the  same  as  if  an  administration  existed  in  Massachusetts,  and  a 
suit  were  there  pending  for  this  same  money. 

It  is  well  settled  that  if  the  debtor  resided  in  this  state  at  the 
time  the  money  was  received,  as  she  did  in  Massachusetts,  that 
any  discharge  of  a  foreign  administrator  could  not  affect  the 
right  of  the  administrator  in  this  state  to  recover  the  debt: 
Vaughn  v.  Barret,  5  Vt.  333  [36  Am.  Deo.  306],  and  cases  there 
cited. 

In  regard  to  the  principal  administration,  it  seems  to  be  weU 
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enaagh  settled  in  some  states,  altbongh  the  role  may  not  be 
settled  here,  that  assets  brought  from  a  foreign  jurisdiction  into 
the  one  of  the  domicile  of  the  intestate  are  to  be  there  adminis- 
tered. These  funds,  then,  did  properly  belong  to  the  jurisdic- 
tion of  California  or  Massachusetts,  and  should  have  been  there 
remitted  and  administered. 

The  intestate  had  his  residence  in  Massachusetts  up  to  De- 
cember, 1848,  and  left  his  wife  and  child  there  when  he  went  to 
California;  and  there  is  nothing  in  the  case  to  show  that  he  ever 
changed  his  residence  to  any  other  place.  It  is  obvious  he  had 
no  residence  in  Yermont  at  the  time  of  his  decease.  His  wife 
could  not  change  his  residence  here  in  his  absence,  and  without 
his  consent,  and  she  returned  to  Massachusetts  in  the  spring  of 
1850,  ''  where  she  has  ever  since  resided/'  as  the  case  states;  so 
that  Massachusetts  is  probably  to  be  regarded  as  the  place  of 
the  domicile  of  the  intestate  at  the  time  of  his  decease,  and  was 
clearly  the  place  of  residence  of  this  debtor  at  the  time  she  re- 
ceived the  money. 

The  funds,  then,  which  were  collected  in  California  should 
have  been  remitted  to  Massachusetts,  and  there  administered, 
or  else  retained  in  California;  and  as  the  widow  then  resided  in 
Massachusetts,  we  think  paying  them  to  her,  whether  the  act 
was  done  in  that  state  or  in  this,  is  to  be  regarded  as  remitting 
them  to  the  place  of  the  domicile  of  the  deceased,  and  that  they 
are  not  liable  to  be  administered  in  this  state,  or  in  any  other 
place  out  of  Massachusetts,  unless  in  California. 

It  is  well  settled  that  choses  in  action  belonging  to  the 
deceased  are,  for  this  purpose,  to  be  regarded  as  having  their 
Sliuit  in  the  place  of  the  residence  of  the  debtors.  That  was 
the  rule  of  the  common  law  as  to  simple  contract  debts:  Carth. 
373;  Eilliard  v.  Cox,  Salk.  37;  S.  C,  Ld.  Eaym.  562.  And 
any  discharge  in  regard  to  these  funds,  out  of  California, 
where  they  were  at  the  decease,  unless  in  the  place  of  the  dom- 
icile of  the  deceased  at  his  death,  will  be  altogether  unavailiog. 
It  is  settled  in  this  state  by  the  cases  referred  to,  beyond  all 
question,  that  the  release  of  the  plaintiff  for  these  funds  would 
be  no  discharge,  either  to  Hutchinson,  who  collected  them,  or 
to  Cooley,  who  brought  them  out  of  California,  or  to  the  de- 
fendants, who  received  them;  and  by  parity  of  reasoning,  as  we 
think,  a  judgment  in  his  favor  would  have  no  greater  eHecb. 
That  could  only  extend  to  the  merger  of  his  rights.  And  if  he 
had  no  right  to  the  funds,  the  judgment  could  not  affect  the 
rights  of  an  administrator  in  Massachusetts,  where  th&  debtor 
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resides.  Unless,  then,  the  funds  have  been  remitted  to  the  place 
of  the  domicile  of  the  deceased,  which  Vermont  clearly  is  not, 
all  who  have  had  any  agency  in  collecting  or  transmitting  them 
are  liable  to  the  suit  of  an  administrator,  either  in  Massachusetts 
or  California,  according  to  the  case  of  Welchman  v.  Sfurgis,  13 
Ad.  &  EL,  N.  S.,  552,  66  Eng.  Com.  L.;  and  BuUock's  Adm'r 
V.  Rogers,  16  Vt.  294.  And  any  judgment  we  might  here  give 
would  afford  no  protection  against  such  suit;  for  if  the  defend- 
ants are  liable  here  because  the  money  was  received  here  from 
Cooley,  which  does  not  appear,  but  may  be  true,  then  Cooley 
is  liable  here  also  for  paying  it  over,  as  was  held  in  the  English 
case  last  cited,  and  he  is  equally  liable  in  every  state  through 
which  he  carried  the  money.  And  if  the  defendants  are  liable 
here,  so  are  they  equally  in  New  Hampshire,  if  they  carried  the 
money  from  this  state  to  Massachusetts. 

But  according  to  the  case  of  Welchman  v.  SturgiSy  supra, 
Hutchinson  is  liable  as  for  a  tort,  as  executor  de  son  tort,  for 
collecting  these  funds;  and  it  is  only  by  waiving  the  tort  that 
any  action  for  the  money  lies.  But  it  is  questionable  whether 
that  rule  will  apply  indifferently  to  all  persons  to  whom  that 
money  came,  as  money  has  no  ear-mark,  and  is  incapable  of  be- 
ing identified.  For  Hutchinson's  paying  over  the  money  did 
not  release  his  liability.  He  is  still  liable  for  all  the  money  he 
collected,  and  cannot  deduct  even  the  debts  which  he  paid  for 
.  the  estate.  And  the  persons  of  whom  he  collected  the  money 
were  not  discharged  of  their  obligation  to  the  estate  by  pay- 
ing to  him  unless  he  remitted  the  money  to  the  rightful  ad- 
ministrator in  the  place  of  the  domicile.  And  if  Cooley  were 
ever  liable,  his  paying  over  the  money  to  the  widow  will  not  re- 
lease him  until  she  remits  the  money  to  the  rightful  adminis- 
trator in  the  place  of  domicile.  That,  then,  is  the  duty  of 
Hutchinson,  Cooley,  and  the  defendant  Caroline. 

A  debt,  by  the  decease  of  the  creditor,  becomes  bona  notabilia, 
or  assets  in  the  place  of  residence  of  the  debtor;  and  according 
to  our  decisions,  no  one  but  an  administrator  in  that  state  can 
collect  it,  or  release  it,  or  properly  administer  it.  It  is  no 
longer  transitory,  as  before  the  decease  of  the  creditor,  but  be- 
comes local,  and  is  confined  to  the  probate  jurisdiction  of  the 
debtor's  residence,  unless  it  be  remitted  to  the  administrator  of 
the  place  of  the  domicile  of  the  deceased,  as  is  held  in  some 
states;  but  that  is  no  discharge  here,  I  think.  That  is  the  very 
point  decided  in  Bullock's  Adm'r  v.  Rogers,  16  Vt.  294.  That 
action,  it  is  expressly  decided  there,  would  not  lie  for  the  debt 
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because  the  debtor  resided  in  New  York,  but  it  was  sustained 
for  'the  instrument  which  did  belong  to  the  administrator  in 
Vermont,  that  being  the  place  of  domicile.  "We  think,  there- 
fore, that  this  action  cannot  be  maintained,  upon  the  facts 
stated,  in  the  courts  of  this  state. 

We  are  liable  to  some  confusion  of  perception  upon  the  sub- 
ject of  disposing  of  the  effects  of  deceased  persons  by  attempt- 
ing to  keep  up,  in  our  minds,  the  same  views  and  analogien 
which  apply  to  the  same  species  of  property  while  all  parties 
concerned  are  still  living;  and  also  by  apprehending  money  as 
capable  of  identification. 

The  truth  undoubtedly  is,  that,  as  to  choses  in  action,  after  the 
decease  of  one  of  the  parties,  they  are  incapable  of  any  change 
until  the  intervention  of  a  personal  representative  of  such  de- 
ceased party,  appointed  by  the  proper  municipal  authorities  of 
the  place  of  the  domicile  of  the  debtor.  Such  choses  in  action 
can  never  be  transferred,  paid,  or  in  any  other  manner  affected, 
while  one  of  the  parties  is  legally  extinct.  Upon  the  appoint- 
ment of  the  representative,  the  law  throws  the  rights  of  tbe  de- 
ceased party  upon  him  just  as  they  existed  at  the  decease ^  except 
that  any  interference  with  the  concerns  of  the  deceased  is  re- 
garded as  a  tort,  and  an  action  accrues  from  the  perpetration  of 
the  wrong,  by  relation,  which  the  representative  may  take  upand 
prosecute. 

Money,  too,  is  incapable  of  indentification.  Hutchinson,  by 
attempting  to  collect  debts  due  Lester  Abbott,  did  not  in  fact 
obtain  any  money  of  the  deceased.  It  was  the  money  of  the 
persons  of  whom  he  obtained  it,  and  when  paid  to  him,  it  became 
his  own.  The  debtors  of  the  deceased  did  not  by  the  transac- 
tion pay  their  debt.  They,  at  most,  acquired  the  obligation  of 
Hutchinson  to  see  it  paid  in  a  legal  manner,  in  considemtion  of 
having  received  the  amount  of  money.  And  the  law,  regarding 
this  as  a  tort,  will  allow  the  representative  of  the  deceased  to 
waive  the  toi*t  and  sue  for  the  money  by  means  of  a  legal  fic- 
tion. So,  too,  all  persons  consenting  to  this  tort,  and  receiving 
the  avails  of  it,  with  the  same  undertaking  to  see  it  paid  to  the 
legal  representative  of  the  deceased,  may  possibly  be  liable  for 
the  money  at  the  suit  of  the  representative  by  means  of  a  legal 
fiction.  But  in  all  this  the  law  keeps  up  no  idea  of  the  identity 
of  the  money.  Nor  is  it  of  the  least  importance  whether  it  be  the 
identical  money  or  not.  If  that  idea  were  to  affect  the  case,  the 
present  plaintiff  might  himself  be  said  to  have  receiveil  the 
money  of  the  estate,  and  therefore  be  bound  to  administer  it. 
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But  nothing  of  that  is  found;  for  he  receired  the  money  of  the 
widow,  and  clearly  did  not  implicate  himself  in  the  original 
tort  by  which  it  was  obtained,  inasmuch  as  he  was  to  pay  it  back 
to  her.  The  money  all  along  belongs  to  the  seyeral  persons 
who  pay  and  receive  it.  But  by  the  transaction  tbey  may  or 
may  not  be  regarded  as  consenting  to  the  original  tort  and 
adopting  it.  But  if  they  do,  the  consent  to  the  original  wrong 
is  not  itself  a  new  and  independent  tort,  to  be  answered  for  in 
the  place  where  the  transaction  occurred. 

According  to  the  decisions  in  this  state,  I  think  the  transmit- 
ting of  this  money  to  Massachusetts,  and  having  it  there  admin- 
istered, that  being  the  place  of  the  domicile  of  the  deceased, 
would  afford  no  protection  against  the  claim  of  an  admistrator 
appointed  in  California  who  should  sue  either  Hutchinson  or 
the  original  debtors;  or  at  least,  that  is  questionable  upon  our 
decisions.  But  Judge  Story  lays  down  the  rule,  in  his  Ck>n- 
flict  of  Laws,  that  remitting  the  funds  to  the  administrator  in 
the  place  of  domicile  will  be  a  discharge,  and  upon  principle 
and  for  convenience,  I  think  it  should  be  so.  But  he  refers  to 
no  cases  where  it  has  been  so  held  in  England,  and  I  doubt  if 
any  such  principle  has  ever  been  there  recognized.  I  think 
that  is  the  rule  of  some  of  the  American  states,  but  no  such 
rule  could  be  applied  to  a  merely  auxiliary  administration,  which 
the  plaintiff's  clearly  is.  It  seems  to  us,  therefore,  impossible 
to  find  any  satisfactory  ground  upon  which  the  plaintiff's  right 
to  this  money  can  be  vindicated.  There  may  have  been  actions 
maintained  in  this  state  where  this  same  question  might  have 
been  raised  and  was  not.  Courts  do  not  ordinarily  feel  bound 
to  go  beyond  the  questions  raised  in  argument,  and  when 
that  is  attempted,  it  is  often  at  the  hazard  of  making  a  wrong 
decision.  And  where  the  objection  is  merely  technical,  it  would 
never  be  raised  by  the  court  if  not  pointed  out,  or  certainly  not 
ordinarily. 

Judgment  reversed,  and  judgment  for  the  defendant. 

JUDOMRNT  OF  PrOBATE  CoiTKT  CANNOT  BE  QUESTIONED  COLLATERALLY  OB 

account  of  any  error  or  defect  in  it:  Lynch  v.  Baxter^  61  Am.  Dec.  735; 
Tucker  v.  Harris,  58  Id.  48S;  ffymon  v.  Oampbelly  81  Id.  677;  Palmter  t. 
Oakley.  47  Id.  41;  BaOey  v.  DiUworih,  48  Id.  760;  AferriU  v.  Hania,  67  Id. 
339;  see  also  DooliUle  v.  HoUon,  post,  p.  746,  and  cases  in  note. 

Administration,  where  Granted,  and  by  What  Law  Governed:  See 
McColium  V.  Smith,  33  Am.  Dec.  147;  Oravillonv,  Richards,  Id,  563;  OoodaU 
V.  Marshall,  35  Id.  472;  Lawrence  v.  KUteridge,  56  Id.  885;  Packwood's  Sue- 
cession,  43  Id.  230;  Vroom  v.  Van  Hon:,  42  Id.  94;  Atchiatm  v.  Lindsay  48 
Id.  153:  BeU  v.  Scamnwn,  41  Id.  706;  Fletcher  v.  Sanders^  82  Id.  96,  and 
notes  to  these  cases. 
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[28  V£JUf02iT,  709.] 

Sale,  Deuvebt,  Changs  of  Possession. — A  party  had  a  qnoctity  of  hay 
in  a  bam  upon  a  farm  which  he  carried  on  by  his  hired  man.  He  sold 
a  quantity  of  it  to  another  person,  telling  him  he  could  leave  it  in  the 
bam  until  he  could  haul  it  away.  The  latter,  in  the  presence  of  the  for- 
mer, thereupon  requested  the  hired  man  to  take  charge  of  the  hay  for  him, 
and  he  said  he  would  do  so.  The  remaining  bay  in  the  bam  belonged  to 
the  seller.  Field,  that  there-was  not  such  a  delivery  and  change  of  pos- 
session as  the  law  requires  to  protect  the  property  from  attachment  by 
the  seller's  creditors. 

Tms'was  an  action  of  trespass  for  a  quantity  of  hay.  It  was 
attached  as  the  property  of  William  Woodman .  The  hay  in  ques- 
tion was  cut  by  Woodman  on  a  farm  which  he  carried  on  by  his 
hired  man,  named  Kelley.  After  it  was  cut  it  was  put  in  a  barn 
upon  the  farm  with  other  hay  of  the  year  previous.  August  17, 
1854,  Woodman  sold  this  hay  to  the  defendant  PoUard,  and 
gave  him  a  bill  of  sale  for  it,  at  the  same  time  telling  him  that 
he  might  leave  it  in  the  bam  until  he  could  draw  it  away. 
Thereupon  the  defendant,  in  Woodman's  presence,  asked  Kel- 
ley if  he  would  take  care  of  the  hay  for  him,  and  Kelley  said 
that  he  would.  Pollard  hauled  away  part  of  the  hay  before  the 
attachment,  and  part  after.  Verdict  for  plaintiff.  Exception 
by  defendant. 

Feck  and  Colby,  for  the  defendant. 
A,  M,  Dickey,  for  the  pkuntiff. 

By  Court,  Kedfield,  C.  J.  It  does  not  ai^>ear  to  us  that  there 
was  any  such  change  of  possession  in  the  present  case  as  t^e  law 
requires,  to  protect  the  property  from  attachment. 

It  was  in  the  bam  of  the  debtor,  or  one  in  his  possession,  or 
that  of  his  hired  mao,  which  is  his  possession  in  law;  and  it  re- 
mained there  until  the  attachment,  nothing  being  done  to  indi- 
cate a  change  of  ownership,  except  to  request  the  hired  man  to 
take  care  of  it  for  the  purchaser,  he  still  continuing  in  the  em- 
ploy of  the  debtor.  This  certainly  could  not  be  regarded  as  a 
visible,  substantial  change  of  possession. 

The  case  seems  to  us,  in  principle,  and  in  many  of  its  leading 
facts,  very  similar  to  that  of  Bealtie  v.  Bobin,  2  Vt.  181,  and 
Judd  V.  Langdon,  5  Id.  231. 

Judgment  afiSrmed. 
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Sale  of  Pebsonal  Property,  tinlcss  it  is  followed  and  accompanied  hj 
the  poBsession  of  the  purchaser,  is  void  as  to  the  creditors  of  the  Tandor. 
Where  the  parties  to  an  absolute  bill  of  sale  of  personal  property  reside  to- 
gether, an  actual,  visible  change  of  possession,  such  as  might  be  understood 
and  known  in  the  neighborhood,  is  necessary  to  vest  title  in  the  vendee:  Jar- 
vu  V.  Davis,  61  Am.  Dec.  166,  and  cases  in  notes. 

The  principal  case  is  cited  and  followed  in  Flannagan  v.  ITood,  33 
Vt.  332.  In  this  case  the  oourt  say:  *<  The  possession  of  a  mere  servant  or 
hired  man  is  but  the  possession  of  the  master,  and  does  not,  like  the 
sion  of  other  third  persons,  put  the  creditor  on  inquiry.** 


Thompson  v.  Kilborne. 

[98  YxBMOXT,  760.] 

Professional  CoMinTNicATiONS.— Where  Person  has  General  Contbr- 
SATiON  WITH  Attorney  about  a  question  of  law,  where  no  retainer  is 
paid,  and  there  is  nothing  to  show  that  the  person  sought  the  advice 
with  any  view  to  regulate  his  future  conduct  in  regard  to  a  pending  or 
expected  litigation,  his  communications  are  not  privileged,  as  being  made 
between  counsel  and  client. 

Practice  of  GrviNa  Advice  upon  Legal  Subjects  without  Study  and 
examination,  and  without  corresponding  pay  and  a  distinct  retainer,  is 
a  vicious  one,  which  this  court  strongly  disapprove  of. 

Sheading — Evidence. — In  an  action  for  refusing  to  furnish  the  necessary  kiln 
and  hop-house  for  preparing  hops  for  market,  under  a  contract  to  pre- 
pare a  suitable  and  convenient  kiln  and  dry-house,  to  be  prepared  and 
ready  for  use  when  the  same  should  be  required,  evidence  that  the  con> 
tractee  directed  the  contractor  not  to  build  them,  but  to  use  the  con- 
tractor's kiln  and  dry-house  for  the  purpose,  that  the  contractor  did  so, 
and  paid  for  the  use  of  the  same,  and  that  the  contractee  made  no  objec- 
tions, but  fully  assented  to  the  arrangement,  is  admissible  under  a  plea 
by  the  contractor  that  he  did  prepare  a  suitable  kiln  and  dry-house, 
ready  for  use  when  required;  also  that  he  did  prepare  the  same  accord- 
ing to  the  true  intent  and  meaning  of  said  contract,  and  to  the  full  satis- 
faction of  plainti£ 

Covenant  for  breach  of  contract.  Defendant  in  1844  agreed 
to  furnish  five  acres  of  land  to  the  plaintiff  for  the  period  of 
nine  years,  to  be  used  as  a  hop-yard.  He  also  agreed  to  prepare 
the  necessary  kiln,  dry-house,  etc.,  to  be  used  in  the  preparation 
of  the  hops  for  market.  As  breaches  of  this  contract,  plaintiff 
alleged  the  refusal  of  defendant  to  allow  him  to  use  said  prem- 
ises after  the  fall  of  1847 ;  also  his  refusal  to  prepare  the  neces- 
sary dry-house,  kiln,  etc.,  in  the  year  1846.  Upon  the  question 
of  his  refusal  to  allow  plaintiff  to  occupy  the  premises  after  the 
fall  of  1847,  defendant  offered  in  evidence  the  deposition  of 
E.  D.  Johnson,  an  attorney  at  law.     Plaintiff  objected  to  this 
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deposition,  upon  the  ground  that  it  related  to  matters  commv- 
nieated  to  Johnson  while  acting  as  his  attorney.  The  court  ad- 
mitted it.  It  was  to  the  following  eflfect:  **  The  said  Thompson 
called  upon  me  at  my  office  and  had  considerable  chat  about  his 
C5on tract  with  the  said  Kilbome.  Whether  the  conversation  was 
professional  or  semi-professional,  or  neither,  I  am  at  a  loss  to 
determine,  but  I  will  state  the  circumstances,  and  leave  the  mat- 
ter  to  be  determined  by  higher  authority.  Thompson  intro- 
duced the  conversation  by  inquiring  about  his  contract  with 
Kilbome  for  carrying  on  the  hop-yard.  I  am  unable  to  state 
its  exact  purport,  but  am  able  to  state  the  substance.  He  in- 
quired if  he  could  not  make  use  of  something  which  had 
occurred  between  him  and  Kilbome  to  avoid  the  eflfect  of  his 
contract  to  carry  on  the  yard.  I  am  unable  to  state  whether  it 
was  something  Kilbome  had  said  or  done  in  the  matter,  and  am 
unable  to  say  what  reply  I  gave  him;  but  he  then  said  he  should 
not  carry  on  the  yard  again,  and  he  thought  the  matter  he 
stated  would  protect  him  in  so  doing,  and  he  inquired  of  me  if 
I  did  not  think  so."  Deponent  then  went  on  to  say  that  he 
understood  that  Thompson  was  endeavoring  to  draw  from  him 
a  legal  opinion,  but  nevertheless  he  answered  him.  He  did  not 
receive  any  compensation  or  fee,  and  he  did  not  intend  to 
charge  any.  He  had  had  probably  a  hundred  just  such  conver- 
sations with  Thompson  before.  Upon  the  question  of  the  de- 
fendant's refusal  to  build  a  dry-house,  kiln,  etc.,  in  1846,  the 
evidence  is  sufficiently  referred  to  in  the  opinion.  Plaintiff 
claimed  that  this  evidence  was  not  admissible  under  defendant's 
pleas,  and  to  the  court's  instruction  that  it  was  he  excepted. 

Cooper  and  Barttett,  for  the  plaintiff. 

J.  H.  Prentiss,  and  Peck  and  Colby ,  for  the  defendant. 

By  Court,  Redpield,  C.  J.  1.  The  first  question  made  in  the 
present  case  is  whether  the  plaintiff's  communication  to  John- 
son was  under  the  confidence  of  the  relation  of  counsel  and 
client.  It  seems  to  us  not  to  be  of  that  character.  There  was 
no  retainer,  and  nothing  to  show  that  the  plaintiff  sought  the 
advice  with  any  view  to  regulate  his  future  conduct  in  regard 
to  a  pending  or  expected  litigation.  And  had  any  retainer  been 
charged,  there  is  every  reason  to  believe  the  plaintiff  could 
justly  have  resisted  the  claim  upon  the  facts  stated  by  Johnson. 
And  had  Johnson  the  next  hour  received  an  application  for 
counsel,  and  retainer  upon  the  other  side,  no  one  can  question 
his  being  at  full  liberty  to  engage. 
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This  anomalous  relation  testified  to  in  the  deposition,  and 
which  seems  so  much  to  puzzle  Johnson,  and  which  he  so  justly 
deprecates,  certainly  grows  out  of  a  too  common  &cility  upon 
the  part  of  the  profession  in  this  state  to  undervalue  their  pro- 
fessional and  official  character  as  sworn  officers  of  the  highest 
judicial  tribunal  in  the  state.  The  practice  of  giving  advice 
upon  legal  subjects  without  study  and  examination,  and  with- 
out corresponding  pay,  and  a  distinct  retainer,  is  certainly  a 
vicious  one.  The  practice  of  the  profession  of  giving  street 
advice  misleads  the  general  opinion  in  regard  to  the  value  and 
dependence  upon  such  advice.  It  would  no  doubt  be  better 
for  the  profession  and  their  clients,  both,  if  all  professional  ad- 
vice in  regard  to  the  prosecution  and  defense  of  claims  were 
given  in  writing,  as  it  is  in  many  places,  and  both  parties  are 
thereby  put  under  the  proper  responsibility  in  regard  to  it,  the 
one  to  pay  for  it,  and  the  other  to  make  it  hold  good,  or  to 
show  at  least  that  it  was  not  notoriously  bad.  But  at  all  events, 
we  cannot  regard  a  conversation  of  this  loose  and  indefinite 
character  as  entitled  to  the  protection  of  professional  confi- 
dence. 

2.  In  regard  to  the  question  whether  the^evidence  on  the  part 
of  the  defendant  tended  to  support  the  issue,  we  have  had  more 
doubt.  But  it  is  obvious  the  defendant  would  not  only  be  en- 
titled to  give  evidence  coming  fairly  within  the  terms  of  the 
issue  as  closed  upon  the  record,  but  also  such  testimony  as 
came  within  the  construction  of  the  issue  which  the  plaintiff 
had  induced  the  county  court  to  adopt. 

The  declaration  upon  this  part  of  the  case  is  that  the  defend- 
ant covenanted  to  **  furnish  the  necessary  kiln,  dry-house,  etc., 
for  the  purpose  of  preparing  the  hops  for  the  market,"  and  the 
breach  assigned  is  that  he  "  did  not  furnish  a  proper  and  suit- 
able dry-house,  kiln,  etc.,  in  which  to  secure  the  hops." 

The  plea  to  this  part  of  the  declaration  is,  that  the  defendant 
**  did  prepare"  **  a  suitable  and  convenient  kiln  and  dry-house, 
and  that  it  was  prepared  and  ready  for  use  "  when  "required  for 
the  purpose"  of  securing  the  crop,  etc. ;  2.  That  he  did  prepare, 
etc.,  "  according  to  the  true  intent  and  meaning  of  the  said  con- 
tract, and  to  the  full  satisfaction  of  the  plaintiff." 

The  words  of  the  contract  are:  "To  prepare  a  suitable  and 
convenient  kiln  or  dry-house,  to  be  prepared  and  ready  for  use 
when  the  same  shall  be  required." 

The  substance  of  the  evidence  offered  and  received  upon  the 
trial,  and  which  it  is  claimed  did  not  come  within  the  issue,  was 
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that  the  plaintiff,  in  1846,  directed  the  defendant  not  to  build 
the  diy-house  that  season,  and  consented  to  have  his  own  dry- 
house  used  for  that  purpose,  and  that  the  defendant  drew  the 
hops  to  the  plaintiff's  dry-house,  and  paid  him  for  the  use-of  it, 
and  the  plaintiff  made  no  objection,  but  assented  fully  to  this 
arrangement. 

This  seems  to  us  to  meet  the  issue  upon  both  pleas.  It  is 
furnishing  the  dry-house  as  soon  as  required  for  the  purposes  of 
the  contract,  and  also  to  the  satisfaction  of  the  plaintiff,  either 
of  which  would  be  sufficient. 

If  this  were  a  plea  of  performance  generally,  and  the  proof  of 
a  dispensation  with  performance,  it  might  merit  a  different  con- 
sideration. The  plea  is  only  of  a  qualified  performance,  or  per- 
formance to  the  plaintiff's  acceptance,  and  the  proof  is  that  Tery 
thing.  If  the  dry-house  had  never  been  built,  but  the  plaintiff 
had  consented  to  have  the  kiln-drying  done  at  his  own  kiln,  and 
received  pay  for  the  use  of  his  kiln,  and  made  no  objection,  it 
would  be  furnishing  a  kiln  to  his  satisfaction. 

Judgment  affirmed.  ^ 

Communications  to  Attorneys  are  Protected  when  made  with  a  view 
to  professional  employment,  and  in  reference  to  such  employment  in  legal 
proceedings  pending  or  contemplated,  or  in  any  other  legitiniate  professional 
service  wherein  professional  advice  or  aid  is  sought:  McLtUand  v.  Lonftllow, 
54  Am.  Dec.  699;  Coveney  v.  TaimahUl,  37  Id.  287.  Communications  to  an 
attorney  are  privileged  if  made  with  reference  to  the  subject  or  object  of  the 
attorney's  employment,  though  not  made  in  the  prosecution  or  defense  of  any 
suit  begun  or  contemplated:  Bank  of  Utica  v.  Mersereauy  49  Id.  189.  This 
ia  so  even  though  the  attorney  has  received  no  retainer  in  the  matter:  Crishr 
V.  Garland,  Id.  49.  The  two  subsequent  Vermont  cases  of  Coon  v.  Swan,  30 
Vt.  6,  and  Earle  v.  Grout,  46  Id.  113,  are  in  harmony  with  the  principal  case. 


DooLiTTLE  V.  Holton. 

[28  VEBMOirr,  819.] 

Where  Probate  Cocrt  Grants  Order  of  Sale  of  Real  Estate,  and 
Sale  is  Made  thereunder,  This  is  Sufficient  ground  from  which 
to  presume  the  necessity  for  the  sale,  and  the  court  would  scarcely  allow 
an  inquiry  into  the  foundation  of  the  order.  This  is  a  matter  within 
the  exclusive  jurisdiction  of  the  court,  and  unless  the  order  showed  upon 
its  face  that  it  was  made  for  some  other  purpose  than  the  payment  of 
debts,  or  that  other  means  of  paying  them  existed,  the  court  will  not 
allow  the  jurisdiction  to  be  defeated  by  proof  out  of  the  record.  All 
deficiencies  in  the  recitals  of  the  order  will  be  supplied  by  intend- 
ment. 
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That  Ordeb  fob  Sale  op  Real  Estate  had  been  Made  will  be  Pbk- 
8UMED  FBOM  CIRCUMSTANCES,  in  the  absence  of  record  proof  thereof.  So 
also  will  be  the  regularity  of  the  proceedings  of  the  administrator  there- 
under. 

Ejectment.  The  lands  in  dispute  were  those-set  apart  to  the 
•widow  of  Jesse  Doolittle  as  her  dower.  The  widow  having 
died,  the  plaintiffs  claim  the  reversion  of  the  lands  as  the  heirs  of 
Jesse  Doolittle.  Defendant  claims  under  a  deed  from  Nathaniel 
Jenks,  administrator  de  bonis  non  of  the  estate  of  said  Jesse. 
The  only  point  involved  in  the  ease  was  the  validity  of  this  admin- 
istrator's deed,  which  plaintiffs  claimed  was  void,  there  having 
been  no  license  by  the  probate  court  authorizing  it.  At  the  trial, 
it  appeared  that  an  order  to  sell  the  property  in  question  and 
other  property  was  duly  made  to  the  first  administrator  of  Doo- 
little; that  such  administrator  resigned  without  having  made  the 
sale;  that  Jenks  was  appointed  administrator  de  bonis  non  of  the 
estate  of  Doolittle  immediately  after,  and  that  about  eleven 
months  after  (Apiil  30,  1810),  Jenks  sold  the  property  to  the 
persons  from  whom  defendant  deraigns  title.  Jenks  made  a  re- 
turn of  this  sale  to  the  court,  and  it  was  received  and  ordered  to 
be  recorded.  Defendant's  testimony  showed  that  the  claimants 
under  this  deed  had  ever  since  been  in  possession,  claiming  title 
under  it.  It  also  showed  that  at  the  period  about  when  the  sale 
made  the  probate  records  were  very  loosely  kept,  and  that  in 
many  cases  where  orders  of  sale  were  actually  made  no  record 
of  tbem  can  now  be  shown.  The  verdict  was  for  the  defendant, 
and  plaintiffs  excepted. 

G,  C.  CaJioon,  for  the  plaintiffiB. 

By  Court,  Redfipld,  C.  J.  This  case  has  been  a  good  deal 
examined  by  the  court  at  the  former  hearings.  The  only  diffi- 
culty which  seemed  ever  to  exist,  as  matter  of  fact,  in  regard 
to  the  regularity  of  the  administrator's  sale,  was  as  to  the  license 
in  fact  being  issued  to  the  administrator  de  bonis  non.  One 
appearing  of  record  to  the  first  administrator,  and  none  to  the 
second,  raises  a  very  natural  doubt  whether  the  sale  was  not,  in 
fact,  made  upon  the  former  license.  The  necessity  of  some  sale 
of  real  estate  seems  to  have  been  apparent,  from  the  debts  ex- 
ceeding the  amount  of  the  personalty.  The  probate  court  did 
order  a  sale  of  the  real  estate,  i.  e.,  the  farm  in  question,  in  gen- 
ei*al  terms.  This  would  be  a  sufficient  ground  from  which  to 
presume  the  necessity  of  the  sale.  Indeed,  after  such  an  order, 
and  the  actual  sale,  we  should  scarcely  allow  an  inquiry  into 
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the  foundation  of  such  an  order.  That  being  a  matter  within 
the  exclusive  jurisdiction  of  the  probate  court,  unless  the  order 
showed  upon  its  face  that  it  was  made  for  some  other  purpose 
than  the  payment  of  debts,  or  when  other  means  sufficient  ex- 
isted, we  should,  I  think,  not  allow  the  jurisdiction  to  be  defeated 
by  proof  out  of  the  record.  And  all  deficiencies  in  the  recitals 
of  the  order  will  be  supplied  by  intendment. 

And  as  it  was  competent  for  the  court  of  probate  to  sell  the 
whole  real  estate,  the  same  being  difficult  of  division,  if  they 
deemed  it  expedient  or  conducive  to  the  interest  of  the  estate,  a 
general  order  of  sale  of  this  real  estate  being  made,  and  the 
whole  being  sold,  it  should  be,  perhaps,  presumed  that  the  sale 
proceeded  upon  such  judgment  and  discretion  of  the  probate 
court,  or  upon  the  necessity  of  selling  the  whole  for  some  suffi- 
cient reason. 

If  a  license  to  sell  be  shown,  it  will  be  presumed  to  have  been 
upon  sufficient  previous  notice,  and  the  other  preliminary  pro- 
ceedings to  have  been  regular,  the  bond  and  oath  of  office,  etc., 
as  in  other  cases.  The  presumption,  omnia  rite  acta^  applies 
with  especial  force  to  the  proceedings  of  courts  of  probate. 
And  after  so  great  a  lapse  of  time,  although  we  cannot  make 
any  presumption  against  the  plaintiffs,  on  the  ground  of  posses- 
sion merely,  we  certainly  should  be  at  liberty  to  take  into  ac- 
count the  enhanced  difficulty  of  showing  the  true  state  of  the 
facts,  as  they  existed  at  the  time,  and  the  imperfect  manner  in 
which  the  business  is  known  to  have  been  transacted,  at  that 
early  day,  and  the  probability  that  if  such  an  order  had  existed, 
it  might  not  have  been  recorded  or  preserved,  and  the  extreme 
improbability  that  if  such  an  order  had  existed,  and  had  not 
been  recorded  or  preserved,  that  its  existence  could  not  be 
shown. 

No  part  of  the  evidence  admitted  in  the  trial  in  the  couniy 
court  is  specially  objected  to.  It  is  said  it  is  slight,  circum- 
stantial, and  fanciful,  in  general  terms.  But  when  we  come  to 
examine  it  in  detail,  and  to  look  into  the  charge  of  the  court, 
it  seems  to  us  the  trial  was  managed  vnth  very  considerable 
care  and  circumspection.  It  may  be  true  that  the  jury  havo 
found  the  fact  of  a  license  to  Jenks  upon  very  slight  grounds, 
and  that  the  rules  for  weighing  the  evidence  given  to  the  jury 
are  calculated  to  make  the  most  of  it.  We  think  that  is  so, 
and  we  think  it  commendable,  both  in  the  court  and  jury.  It 
is  certainly  very  much  to  be  regretted  that  after  such  a  lapse  of 
time,  when  there  is  every  reason  to  believe  that  the  administra- 
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tor  accounted  for  the  avails  of  the  \vhole  sale,  and  thus  the 
piice  of  the  land  came,  very  obviously,  to  the  use  of  the  heirs, 
that  any  technical  defect  in  proceedings  should  defeat  the  title, 
and  bring  loss  and  ruin  upon  those  who  have  trusted  to  the 
regularity  of  these  judicial  sales. 

We  could  not,  we  think,  suggest  any  improvement  in  the 
mode  in  which  the  county  court  have  carried  out  the  purpose 
of  this  court,  in  granting  the  new  trial :  See  DooliUle  v.  Holton, 
26  Yt.  588;  and  the  result  is  certainly  one  which  might  have 
been,  and  perhaps  ought  to  have  been,  accepted. 

Judgment  affirmed. 

All  Presumptions  ark  in  Favor  of  the  validity  of  the  proceedings  of 
probate  courts.  For  example,  the  absence  of  a  petition  for  an  order  of  sale 
of  property  will  not  invalidate  a  sale  thereof.  The  record  must  affirmatively 
show  that  no  petition  was  filed:  Alexander  v.  Mavet-ick,  ante,  p.  693;  see 
Hoye  V.  McCallister,  ante,  p.  689,  and  note;  Worthy  v.  JohnsoH,  52  Am.  Dec 
399. 


MONTPELIER  V.   EaST    MoNTPELIER. 

[29  Vebmo2(T,  la.] 

BioHi's  AND  Franchises  of  Municipal  (jorporations  can  never  Beoomi 
Vested  Rights  as  against  State. 

So  Far  as  Public  and  Municipal  Franchises  and  Existence  of  Munici- 
pal Corporations  are  Concerned,  the  legislature  may  exercise  over 
them  exclusive  control,  and  may  constitutionally  enlarge,  restrain,  and 
even  destroy  their  municipal  existence.  This  may  be  done  although  the 
municipality  is  trustee  for  a  charity. 

Legislature  may  Divide  Municipal  Corporation  into  Two  Separate 
Municipalities,  and  may  also  direct  a  division  of  the  property  of  tiie 
original  town,  held  under  its  original  charter  in  its  corporate  and  munici- 
pal capacity,  and  which  was  to  be  used  for  municipal  purposes. 

Act  of  Legislature  Separating  Municipal  Corporation  into  Two 
Separate  Municipalities  has  No  Effect  upon  property  held  by  the 
original  city  in  trust  for  specific  purposes  mentioned  in  its  charter. 

Where  Municipal  Corporation  was  Trustee  for  All  Persons  Resid- 
ing within  its  Territory,  of  certain  lands,  their  rents  and  profits, 
and  was  by  the  legislature  divided  into  two  separate  municipalities,  the 
trust  survives  to  such  inhabitants,  residing  within  such  territorial  limits, 
and  the  original  town  having  been  destroyed,  and  no  trustee  being  in 
existence,  a  court  of  equity  will  appoint'  one  whose  duty  it  will  be  to 
take  charge  of  the  trust  property,  and  hold  the  same  subject  to  the 
direction  of  the  inhabitants  of  the  original  town. 

This  was  a  bill  brought  by  the  town  of  Montpelier  against 
the  town  of  East  Montpelier.    The  bill  alleged  the  organizatioii 
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of  the  town  of  Montpelier,  and  the  granting  to  the  inhabitants 
within  its  territorial  limits  of  the  land  rights  recited  in  the  opin- 
ion; also  that  the  town  leased  these  lands,  collected  the  rents, 
and  properly  expended  them;  that  at  the  session  of  the  legis- 
lature in  1848  an  act  was  passed  dividing  the  town  of  Montpe- 
lier into  two  new  towns,  one  called  Montpelier,  the  other  East 
Montpelier;  that  the  legislature,  in  making  this  division,  made 
no  provision  for  the  disposition  of  this  trust  estate,  and  appointed 
no  one  to  take  charge  of  these  public  latd  rights,  to  collect  and 
expend  the  rents,  etc. ;  that  most  of  said  land  rights  lie  within 
the  territory  of  the  town  of  East  Montpelier,  the  inhabitants  of 
which  claim  them  for  themselves;  that  they  have  already  col- 
lected considerable  rents,  issues,  and  profits  from  said  land 
rights,  and  that  they  exclude  the  inhabitants  of  the  town  of 
Montpelier  from  any  participation  therein.  The  bill  prayed 
that  the  town  of  East  Montpelier  be  decreed  to  pay  over  all 
money  it  had  collected  as  rents;  that  it  be  perpetually  enjoined 
from  the  further  collection  thereof  or  interference  therewith; 
that  a  trustee  be  f^>pointed,  with  authority  to  take  charge  of, 
control,  and  manage  said  lands  and  rents;  and  that  such  trustee 
be  instructed  by  the  chancellor  as  to  the  mode  of  appropriating 
such  trust  funds.  Defendants'  demurrer  to  this  bill  was  sus- 
tained, and  plaintiff  appealed. 

EeaUm  and  Reed,  and  T,  P,  Bedjieldy  for  the  orators. 

Feck  and  Colby ,  and  J,  A.  Wing,  for  the  defendants. 

By  Court,  Isham,  J.  The  general  question  arises  in  this  case 
whether  the  plaintiffs  iire  entitled,  upon  the  facts  admitted  by 
the  demurrer,  to  the  relief  prayed  for  in  their  bill.  In  a  former 
case  between  these  parties,  27  Vt.  704,  involving  the  subject- 
matter  now  in  controversy,  it  was  held  that  the  plaintiffs  had 
not  that  legal  interest  in  the  money  for  which  the  suit  was 
brought  which  would  enable  them  to  sustain  the  action  of  as- 
sumpaU.  This  bill  is  now  brought  in  behalf  of  the  inhabitants 
of  Montpelier,  for  the  purpose  of  having  the  money  in  the 
hands  of  the  defendants  appropriated  as  directed  in  the  original 
charter  of  the  town,  and  for  the  appointment  of  a  trustee  to  col- 
lect, manage,  and  control  the  trust  fund  and  estate  as  directed 
by  the  charter.  The  town  of  Montpelier  was  originally  chartered 
in  1781,  by  which  charter  the  territory  therein  described  was  in- 
corporated into  a  township  by  that  name,  and  its  inhabitants 
were  invested  with  all  the  rights  and  immunities  which  belong 
to  the  inhabitants  of  other  towns  in  this  state.    It  is  admitted 
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by  the  demurrer,  and  it  also  appears  from  the  charter,  that  among 
other  public  rights  the  state  reserved,  granted,  and  appropriated 
three  rights  of  land  for  the  settlement  and  support  of  a  minister 
or  ministers,  and  the  social  worship  of  God  in  that  town,  and 
also  for  the  use  and  support  of  English  schools  in  such  places 
as  shall  best  accommodate  the  inhabitants  of  that  township;  and 
when  located  by  the  proprietors,  it  is  declared  that  **  the  land, 
together  with  the  improvements,  rights,  rents,  profits,  dues, 
and  interests  shall  remain  inalienably  appropriated  to  the  uses 
and  purposes  for  which  they  are  respectfully  assigned;  and  be 
under  the  charge,  direction,  and  disposal  of  the  inhabitants  of 
said  township  forever."  There  can  be  no  doubt  as  to  the  l^al 
construction  which  should  be  given  to  that  charter.  So  far  as 
these  rights  of  land  are  concerned,  the  town  of  Montpelier  as 
originally  chartered,  and  as  a  municipal  corporation,  is  invested 
with  the  legal  title  and  interest  to  these  lands  in  trust  for  the 
use  and  benefit  of  those  who  were  and  should  thereafter  become 
inhabitants  of  the  territory  described  in  that  charter.  The  town 
as  a  municipal  corporation  became  the  trustees  of  the  grant,  and 
the  inhabitants  of  that  territory  the  cestuia  que  trusty  or  persons 
beneficially  interested;  and  the  avails  of  those  rights  of  land, 
when  received  by  the  town,  are  to  be  under  the  direction  and 
disposal  of  its  inhabitants,  for  the  specific  purposes  mentioned 
in  the  charter.  That  construction  was  given  to  this  grant  in  the 
case  reported  in  27  Vt.  704,  and  that  decision  is  regarded  as  a 
satisfactory  exposition  of  the  views  now  entertained  on  the  sev- 
eral questions  which  have  arisen  out  of  thit  charter  and  grant. 
The  construction  of  that  charter  should  obviously  be  the  same 
in  equity  as  at  law. 

The  town  of  Montpelier,  as  originally  chartered,  was  invested 
with  the  powers  of  a  municipal  corporation,  and  like  all  other 
towns  in  this  state,  was  instituted  as  an  auxiliary  of  the  state 
in  the  regulation  and  establishment  of  its  form  of  government. 
The  rights  and  franchises  of  such  municipal  corporations  can 
never  become  vested  rights  as  against  the  state.  It  was  so  held 
by  Justice  Johnson  in  People  v.  Morris^  13  Wend.  831,  and 
Chancellor  Kent  has  observed  that  **  a  public  corporation  is  not 
a  contract  within  the  purview  of  the  constitution  when  instituted 
for  purposes  connected  with  the  administration  of  the  govern- 
ment." For  that  reason,  so  far  as  their  public  and  municipal 
franchises  and  existence  are  concerned,  it  has  become  a  well- 
settled  principle  in  the  courts  of  this  country,  that  the  legisla- 
ture may  exercise  over  th«m  exclusive  control,  and  constitution- 
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ally  may  enlarge,  restrain,  and  eren  destroy  their  nranicipal 
existence,  as  the  public  interests  may  require.  Such  an  act 
defeats  no  vested  rights,  nor  does  it  impair  the  obligation  of 
any  contract:  Daniel  v.  Mayor  etc,  of  Memphis,  11  Humph.  558. 
They  have  also  under  their  control  the  disposition  of  its  cor- 
porate property,  or  that  which  is  held  for  municipal  and  corpo- 
rate purposes.  Hence,  in  the  division  of  towns,  where  a  part  of 
one  town  is  set  ofif  and  incorporated  into  a  new  town,  or  an- 
nexed to  another  town,  a  division  of  its  corporate  property  is 
generally  made  by  the  act  making  the  division.  But  while  this 
legislative  power  may  be  exercised  over  public  and  municipal 
corporations,  it  has  as  uniformly  been  held  that  towns  and  other 
public  corporations  may  have  private  rights  and  interests  vested 
in  them  under  their  charter;  and  as  to  those  rights,  they  are  to 
be  regarded  and  protected  the  same  as  if  they  were  the  rights 
and  interests  of  individuals,  or  of  private  corporations;  and 
grants  of  property  to  them,  in  trust  for  other  purposes  than 
corporate  and  municipal  use,  are  no  more  the  subject  of  legis- 
lative control  than  are  the  private  and  vested  rights  of  individ- 
uals. It  was  upon  this  ground  that  it  was  held  in  the  case 
from  27  Vermont,  that  the  act  of  the  legislature  of  this 
state  dividing  the  original  township  of  Montpelier,  and 
from  that  territory  incorporating  the  towns  of  Montpelier  and 
East  Montpelier,  and  dividing  also  the  debts,  cho^s  in  action, 
and  property  of  the  original  township  between  those  towns,  in 
proportion  to  their  grand  lists,  had  no  effect  whatever  upon 
these  rights  of  land,  nor  upon  the  rents  and  profits  arising 
from  them.  The  statute  constitutionally  directed  a  division  of 
the  property  held  by  the  town  of  Montpelier  under  its  original 
charter  in  their  corporate  and  municipal  capacity,  and  which 
was  to  be  applied  for  municipal  purposes,  blit  it  had  no  effect 
upon  this  property,  held  by  them  in  trust  for  the  specific  pur- 
poses mentioned  in  the  charter,  and  which  was  not  designed  for 
their  use  as  a  municipal  corporation.  These  principles  are  fully 
sustained  in  Dartmouth  College  v.  Woodward,  4  Wheat.  6G3; 
Daniel  v.  Mayor  etc.  of  Memphis,  11  Humph.  558;  Trustees  of 
Aberdeen  Academy  v.  Mayor  of  Aberdeen,  13  Smed.  &  M.  645; 
Bailey  v.  Mayor  of  New  York,  3  Hill  (N.  Y.),  541  [38  Am.  Dec. 
609];  Harrison  v.  Bridgeton,  16  Mass.  16;  Angell  &  Ames  on 
Corp.,  sec.  767;  and  various  other  cases  to  which  we  were  re- 
ferred in  the  argument  of  the  case. 

The  act  of  1848  dividing  the  town  of  Montpelier,  as  it  was 
originally  chartered,  and  thereupon  incorporating  two  new  towns. 
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abolished  its  corporate  and  municipal  existence.  It  has  ordi-^ 
narily  been  the  course  in  this  and  other  states,  when  a  town  baa 
been  divided,  to  set  off  a  portion  of  its  territory  to-another  town, 
or  to  organize  that  part  into  a  new  town,  leaving  the  town  itself 
to  exist  under  its  charter  as  if  no  division  had  been  made,  but 
with  a  diminished  territory.  In  such  case,  unless  some  pro- 
vision is  otherwise  made  by  the  statute  making  the  dirision,  the 
former  corporation  retains  all  the  property  held  by  the  town 
before  its  division,  and  is  subject  to  all  its  obligations  and 
duties :  Windham  v.  Portland,  4  Mass.  384;  DightonY.  Freetown ,  Id. 
539;  Minot  v.  Curtis,  7  Id.  441;  First  Parish  etc.  v.  Dunning,  Id. 
445;  Hampshire  v.  Franklin,  16  Id.  86.  But  in  the  division  of 
the  town  of  Montpelier  a  different  course  was  pursued.  In  the 
case  from  27  Vermont,  in  speaking  of  the  division  of  the  town 
under  the  act  of  1848,  it  was  observed  that  '*  from  the  peculiar 
and  explicit  language  of  the  act,  it  is  clear  that  it  was  the  inten- 
tion of  the  legislature  to  make  two  new  and  distinct  corpora- 
tions; and  the  effect  of  this,  from  necessity,  must  be  to  aboliaJi  the 
old  municipality." 

It  was,  upon  that  view  of  the  case,  held  that  the  parties  were 
without  remedy  at  law.  The  new  town  of  Montpelier  was  not 
the  trustee  of  this  property,  and  as  a  corporation  they  had  no 
interest  in  the  trust  fund.  These  rights  of  land  were  not  con- 
veyed to  them  in  trust,  and  therefore  the  suit  could  not  be  sus- 
tained by  them  at  law.  That  the  former  township  of  Montpe- 
lier, to  which  this  property  belonged,  and  in  which  the  legal 
title  to  these  lands  and  the  money  arising  from  their  use  was 
vested,  was  abolished  by  the  operation  of  that  statute,  we  must 
therefore  consider  as  having  been  settled  in  this  state  by  that 
decision,  and  from  which  we  are  not  now  at  liberty  to  depart;  and 
on  this  demurrer  we  are  not  to  presume  that  the  division  vras 
made  without  the  consent  of  all  interested  in  the  matter.  But  the 
beneficial  interest  and  rights  of  the  inhabitants  of  Montpelier 
as  it  was  originally  chartered  remain  unaffected,  and  as  perfect 
as  if  no  division  had  been  made.  The  township  of  Montpe- 
lier being  abolished  by  that  act  of  the  legislature,  there  is  con- 
sequently no  person  or  body  corporate  in  existence  in  whom  the 
legal  title  of  this  trust  property  is  vested.  The  trust  estate  and 
the  persons  beneficially  interests  remain,  but  there  is  no  trustee 
or  person  in  whom  is  vested  the  right  to  collect  and  receive  the 
avails  of  that  i)roperty,  for  the  purposes  to  which  they  were 
appropriated.  If,  in  ordinary  cases,  the  state  can  abolish  the 
corporate  and  municipal  existence  of  a  town,  and  from  that  ter- 
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rilory  establish  two  new  towns,  when  it  is  deemed  necessary  as 
auxiliary  to  the  state  in  the  regulation'and  establishment  of  its 
government,  we  think  there  can  be  no  insuperable  difficulty  in 
the  exercise  of  that  power  in  this  ease,  though  it  has  the  inci- 
dental effect  to  leave  this  trust  estate  and  fund  without  the 
trustee  as  created  by  the  charter.  It  is  not  the  case  where  in- 
dividual trustees,  while  living,  are  removed  from  their  trust  by 
an  act  of  the  legislature,  nor  where  the  number  of  the  trustees 
is  increased  by  the  addition  of  others  without  the  consent  of 
par'fies  interested.  Such  acts  have  been  held  invalid  and  un- 
constitutional. In  such  cases  the  legislature  can  no  more  de- 
feat the  title  of  a  trustee,  or  affect  his  right  over  the  trust  fund, 
than  they  can  divert  or  destroy  the  fund  itself.  But  this  prin- 
ciple must  not  be  regarded  as  depriving  the  state  of  their  power 
to  alter  or  abolish  the  municipal  organization  of  towns,  when  it 
ia  deemed  necessary  for  public  interests.  If  a  town  was  organ- 
ized for  the  purpose  of  aiding  the  state  in  sustaining  its  form 
of  government,  the  power  must  necessarily  reside  in  the  state 
to  abolish  that  organization,  when  it  ceases  to  have  that  effect. 
That  power  is  inherent  in  every  state;  it  is  a  part  of  its  sover- 
eignty, and  the  exercise  of  that  right  is  necessary  to  establish 
and  sustain  its  government.  It  is  the  greater  right  to  which  all 
others  are  held  subservient.  It  is  not  competent  for  a  town 
or  any  other  mere  municipal  organization  which  is  made  the 
trustee  of  such  an  estate,  or  of  any  charity,  to  set  up  a 
vested  right  of  that  character  as  against  the  government,  and 
thereby  prevent  the  state  from  changing  its  political  and  munici- 
pal organization  as  the  public  interests  may  demand.  If  towns, 
by  their  charter  or  in  any  other  way,  are  made  trustees  of  such 
an  estate  for  such  purposes,  their  right  and  title  as  such  is  held 
subject  to  be  defeated  whenever  the  state  shall  deem  it  necessary 
to  abolish  their  existence  as  a  town  or  as  a  municipal  organization. 
This  case,  therefore,  is  one  in  which  the  trust  estate  and  fund  is 
in  existence,  the  same  as  if  the  town  had  never  been  divided. 
The  inhabitants  of  the  territory  of  Montpelier  as  it  was  origi- 
nally chartered  are  entitled  to  the  use  and  disposal  of  that  fund 
as  is  provided  in  that  charter;  but  there  is  in  existence  no  trustee 
having  the  legal  title  to  that  estate,  or  to  the  avails  arising  from 
it.  In  such  case,  the  relief  should  be  granted  for  which  this  bill 
is  brought. 

It  is  a  settled  rule  in  equity  that  a  trust  shall  not  fail  for  want 
of  a  trustee.  If  a  trustee  has  been  named  who  refuses  to  ac- 
cept the  trust,  or  who  has  since  deceased,  or  if  from  any  othev 
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cause  there  is  a  failure  of  a  regular  appointed  trustee,  a  court 
of  oqultj  will  take  upon  themselves  the  due  execution  of  the 
trust,  and  if  necessary,  will  appoint  other  trustees  to  carry  the 
trust  into  effect:  DePeyster  v.  Clendining,  8  Paige,  296;  Peter  v. 
Beveiiey,  10  Pet.  532;  2  Story's  Eq.  Jur.,  sees.  976,  1059,  1061. 
As  there  is  now  no  trustee  who  is  authorized  to  take  charge  of 
these  lands,  or  of  the  rents  and  profits  arising  from  their  use,  we 
think  the  orators  are  entitled  to  the  relief  for  which  this  biU  is 
brought;  and  among  the  sources  of  relief  therein  mentioned, 
a  trustee  or  trustees  should  be  appointed  by  the  chancellor, 
whose  duty  should  be  to  take  charge  of  this  entire  trust  prop* 
erty,  and  hold  the  same  subject  to  the  direction  and  disposal  of 
the  inhabitants  of  the  territory  of  the  town  of  Montpelier  as  it 
was  originally  chartered,  and  for  the  purposes  specified  in  that 
charter. 

The  decree  of  the  chancellor  dismissing  the  bill  must  be  re- 
versed, and  the  case  remanded  to  the  court  of  chancery,  with 
directions  to  appoint  a  trustee  or  trustees  of  that  trust  prop- 
erty, and  appropriate  the  same  as  directed  in  the  charter. 

For  Qenbbal  Review  of  Extent  of  the  legUUtive  authority  over  pabllc 
and  municipal  corporations,  and  their  rights,  liabilities,  property,  and  con- 
tracts, see  1  Dillon  on  Mun.  Corp.,  c.  4.  As  to  the  dissolution  of  mu- 
nicipal corporations,  and  its  effect  upon  their  creditors  and  property,  see 
same  book,  chapter  7.  There  is  no  restriction  on  the  general  powers  of  the 
legislature  to  make  division  of  towns  or  public  corporations,  unless  it  be  found 
in  the  constitution  of  the  state:  Id.,  sec.  127.  The  power  of  the  legislature 
over  a  municipality  is  not  affected  by  the  circumstances  that  it  is,  by  its  char- 
ter, made  the  trustee  of  a  charity:  Id.,  sec.  37. 

The  principal  case  is  cited  oi'giiendo  in  Atkins  v.  Town  of  Randolpk, 
31  Vt  226,  where  it  is  held  that  so  far  as  a  municipal  corporation  is  endowed 
with  the  power  of  contracting,  and  of  acquiring  and  disposing  of  pr(^>erty, 
it  stands  on  the  same  ground  of  exemption  from  legislative  control  and  inter- 
ference as  a  private  corporation.     See  WJiite  v.  Fuller,  38  Id.  193. 
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[29  VEBKOVT,  00.1 

OmoiAL  Character  or  Justice  or  Peace  or  of  Minister  or  Gospel 
is  Established  prima  facie  by  proof  that  for  several  years  previous,  as 
well  as  at  the  time  in  question,  he  had  been  and  was  in  discharge  of  the 
duties  of  such  positions  respectively,  and  generally  reputed  to  be  such  in 
the  vicinity  where  they  lived. 

Marriage  CERTincATs  is  Admissible  in  Evidence  against  a  defendant, 
BOti9M  proof  of  his  marriage,  bat  in  oonneotioa  with  his  previoua  deoln»> 
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tions,  in  which  he  had  stated  that  ho  was  married,  and  supported  his 
assertion  by  exhibiting  this  certificate. 

Statutb-books  of  Sister  State,  Pcjrportino  to  be  Published  tndeb 
ITS  Authority,  are  admissible  and  competent  proof  of  its  statute  law. 

In  Ixdictmi:>t  foh  Bigamy,  uni>br  Sechcn  of  i^TATUTB  Wnicu  Kecitks 
that  certain  acts  shall  amount  to  that  ofifense  **  except  in  the  cases  men- 
tioned in  the  following  section,"  the  exceptions  contained  in  such  section 
need  not  be  negatived. 

In  Indictment  for  Violation  of  Statute  to  Which  there  is  Exception 
IN  ENACTiva  Clause,  the  state  must  negative  the  exception,  and  state 
in  the  indictment  that  the  defendant  is  not  within  it;  but  if  there  be  an 
exception  in  a  subsequent  clause  or  subsequent  section  of  the  statute,  it 
is  a  matter  of  defense,  and  is  to  be  shown  by  the  defendant  as  a  defense. 

If  Exception  is  so  Incorporated  with  and  Becomes  Part  of  Penal 
Enactment  as  to  constitute  a  part  of  the  definition  or  description  of  the 
oflense,  an  indictment  for  the  violation  of  such  statute  must  negative  the 
exception.  It  is  the  nature  of  th«)  exception,  and  not  its  location,  which 
determines  the  question. 

iNDicTMEirr  for  bigamy.     The  opinion  states  the  facts. 

Eeaton  and  Reedy  for  the  respondent. 

F,  F,  Merrill,  states  aUomey,  for  the  prosecution. 

By  Court,  Isham,  J.  The  respondent,  under  several  counts 
in  this  indictment,  has  been  couTicted  of  the  crime  of  bigamy. 
His  marriage  at  Sydney,  in  the  state  of  New  York,  with  Lodema 
Spickerman,  his  former  wife,  by  James  Hewson,  acting  as  jus- 
tice of  the  peace,  was  proved  by  witnesses  who  were  present 
and  witnessed  the  marriage  ceremony.  The  proof  was  suffi- 
cient, prima  facie  at  least,  that  Hewson  was  regularly  appointed 
to  that  office.  For  several  years  previous,  as  well  as  at  that 
time,  he  had  been  and  was  in  the  discharge  of  the  duties  of 
such  justice,  and  was  generally  reputed  to  bo  such  in  that  vicin- 
ity. In  1  Greenl.  Ev.,  sec.  92,  the  rule  is  given,  *'  that  it  is  not 
necessary  to  prove  the  written  appointment  of  public  officers. 
All  who  are  proved  to  have  acted  as  such  are  prestuned  to  have 
been  duly  appointed  to  the  office,  until  the  contrary  appears, 
whether  in  a  civil  or  criminal  case. "  That  is  the  English  rule,  and 
which  has  been  generally  recognized  in  this  country :  Hopley  v. 
Young,  8  Ad.  &  EL,  N.  S.,  G3;  Toim  of  Plymouth  v.  Painter,  17 
Conn.  585  [44  Am.  Dec.  574];  McCoy  v.  Curtice,  9  Wend.  17 
[24  Am.  Dec.  113].  The  same  observations  may  be  made  in  re- 
lation to  the  second  marriage  of  the  respondent  with  Eliza 
Guernsey  at  Saratoga,  in  the  state  of  New  York,  by  the  Ilev. 
Mr.  Woodbridge.  The  actual  celebration  of  that  maniage  by 
Mr.  Woodbridge,  and  that  he  was  known  and  reputed  to  be  a 
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minister  in  that  place,  was  proved  by  a  witness  present  at  the 
time  of  that  marriage.  The  declarations  of  the  respondent, 
made  a  few  days  after  the  marriage,  and  immediately  after 
he  came  to  this  state,  that  Eliza  was  his  wife,  that  they  were 
married  at  Saratoga  by  the  Rev.  Mr.  Woodbridge,  was  com- 
petent evidence,  not  only  of  his  identity,  but  of  that  mar- 
riage: Regina  v.  Simmonslo,  1  Car.  &  K.  164,  note  a;  THiman's 
Case,  1  East  P.  C.  470;  2  Stark.  Ev.  894.  The  certificate  of 
the  officiating  minister  would  not,  probably,  be  evidence  of  the 
marriage  when  offered  for  that  purpose  on  the  part  of  the 
state;  but  when  it  was  referred  to  by  the  respondent  as  evi- 
dence of  the  truth  of  his  declarations,  it  was  properly  received 
in  connection  with  those  declarations  to  show  that  he  was  the 
person  who,  under  the  name  of  Lyman  A.  Abbott,  was  at  that 
time  married  to  Eliza  Guernsey. 

In  relation  to  the  admission  of  the  revised  statutes  of  New 
York,  the  rule  is  now  well  settled  in  this  and  other  states  that 
such  statute-books,  purporting  to  be  published  under  the  au- 
thority of  the  state,  are  competent  proof  of  its  statute  law: 
Young  v.  Bank  of  Alexandria,  4  Cranch,  384;  Raynham  v.  Can* 
ton,  3  Pick.  295;  Mailer  v.  Morris,  2  Pa.  St.  85;  DavforOi  v. 
Reynolds,  1  Vt.  265.  Whether  the  reports  of  adjudged  cases, 
accredited  in  the  state  where  made,  can  be  used  for  the  purpose 
of  proving  its  common  and  imwritten  law,  is  not  a  question  aris- 
ing in  the  case;  for  though  they  may  have  been  used  for  that 
purpose  on  the  trial  of  this  case,  no  exceptions  were  taken  for 
that  matter.  The  exceptions  are  confined  to  the  admission  of 
the  revised  statutes.  We  perceive  no  error  in  the  ruling  of  the 
court  on  any  matter  which  arose  on  the  trial  of  this  case  before 
the  jury. 

A  more  difficult  question  arises  on  the  motion  in  arrest.  It 
is  insisted  that  it  should  have  been  alleged  in  the  indictment 
that  the  respondent  was  not  within  any  of  the  exceptions  men- 
tioned in  the  act.  This  objection  is  urged  as  fatal  to  all  the 
counts  in  the  indictment.  The  Compiled  Statutes,  560,  sec.  5, 
provides  that  *'  if  any  person  who  has  a  former  husband  or  wife 
living  shall  marry  another  person,  or  shall  continue  to  cohabit 
with  such  second  husband  or  wife  in  this  state,  he  or  she  shall, 
except  in  the  cases  mentioned  in  the  following  section,  be 
deemed  guilty  of  the  crime  of  polygamy,  and  shall  be  pimished," 
etc.  Section  6  then  provides  ''  that  the  act  shall  not  extend  to 
any  person  whose  husband  or  wife  has  been  continuously  be- 
yond the  sea  or  out  of  the  state  for  seven  years  together,  and 
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the  party  marrying  not  knowing  the  other  to  be  living  within 
that  time,  nor  to  persons  divorced,  or  when  the  marriage  has 
by  decree  of  the  court  been  dechired  null  and  void,  nor  to  per- 
sons when  the  former  marriage  was  within  the  age  of  con- 
sent, and  not  afterwards  assented  to."  This  question,  and 
under  this  statute,  was  referred  to  in  the  case  of  Slate  v.  Palmer, 
18  Vt.  573,  but  left  undecided.  It  was  justly  said  in  the  case 
of  Smith  V.  Moore,  6  Me.  274,  that  on  this  subject  **  there 
seems  to  be  many  shadowy  distinctions,  the  sound  reason  and 
good  sense  of  which  are  not  easily  discoverable."  The  general 
rule  is  thus  given:  **  If  there  is  an  exception  in  the  enacting 
clause,  the  party  must  negative  the  exception,  and  state  in  the 
indictment  that  the  respondent  is  not  within  it;  but  if  there  be 
an  exception  in  a  subsequent  clause,  or  subsequent  section  of  the 
statute,  it  is  a  matter  of  defense,  and  is  to  be  shown  by  the  other 
party:"  Stale  v.  Palmer,  18  Vt.  573;  State  v.  Barker,  Id.  197; 
Slate  V.  Butler,  17  Id.  149.  The  rule  is  founded  on  the  general 
principle  that  the  indictment  must  contain  the  statement  of 
those  facts  which  constitute  an  offense  under  the  statute.  A 
prima  facie  case  must  be  stated;  and  it  is  for  the  other  party 
for  whom  matter  of  excuse  exists  to  bring  it  forward  in  his 
pleading  or  defense.  In  saying  that  an  exception  must  be 
negatived  when  made  in  the  enacting  clause,  reference  is  not 
made  to  sections  of  the  statute  as  they  are  divided  in  the  act; 
nor  is  it  meant  that  because  the  exceptions  are  contained  in  the 
section  containing  the  enactment  it  must  for  that  reason  be 
negatived.  That  is  not  the  meaning  of  the  rule.  The  question 
is,  whether  the  exception  is  so  incorporated  with  and  becomes  a 
part  of  the  enactment  as  to  constitute  a  part  of  the  definition  or 
description  of  the  offense;  for  it  is  immaterial  whether  the  ex- 
ception or  proviso  be  contained  in  the  enacting  clause  or  sec- 
tion, or.be  introduced  in  a  different  manner.  ''  It  is  the  nature 
of  the  exception,  and  not  its  location,"  which  determines  the 
question.  Neither  does  the  question  depend  upon  any  distinc- 
tion between  the  words  "provided"  or  **  except,"  as  they  may 
be  used  in  the  statute.  In  either  case,  the  only  inquiry  arises, 
whether  the  matter  excepted,  or  that  which  is  contained  in  the 
proviso,  is  so  incorporated  with  as  to  become,  in  the  manner 
above  stated,  a  part  of  the  enacting  clause.  If  it  is  so  incorpo- 
rated, it  should  be  negatived;  otherwise  it  is  a  matter  of  defense. 
These  rules  are  sustained  by  the  authorities  as  they  are  collected 
in  8  Am.  Jur.  233;  and  Ux  parte  Barthelemy,  1  Lead.  Crim.  Cas. 
255,  and  note. 
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It  is  said  that  there  is  a  middle  class  of  cases,  namely,  T?here 
the  exception  is  not  in  express  terms  introduced  into  the  enacting 
clause,  but  onlj  by  reference  to  some  subsequent  clause,  or  prior 
statute;  as  where  the  words  **  except  as  hereinafter  mentioned," 
or  words  of  similar  import,  are  employed;  and  that  in  those  cases 
the  exceptions  must  be  negatived:  Er parte  Barihelemy,  1  Lead. 
Crim.  Cas.  260,  note.  The  statute  on  which  this  indictment  is 
framed  has  in  the  section  of  its  enactment  a  reference  to  the  sub- 
sequent section  for  an  enumeration  of  the^cases  to  which  the  act 
does  not  extend.  This  case  would  seem  to  fall  within  that  classifi- 
cation. The  necessity  in  such  cases  of  negativing  the  exceptions 
in  the  indictment  cannot  arise  from  the  mere  fact  that  a  refer- 
ence to  the  excepted  cases  is  made  in  the  section  containing  the 
enacting  clause.  There  is  no  greater  reason  in  that  rule  than  in 
saying  that  the  exceptions  of  a  statute  must  in  all  cases  be  neg- 
atived, because  they  are  placed  in  the  section  containing  the 
enacting  clause,  as  they  may  be  divided  in  the  act — a  rule  dis- 
carded by  elementary  authors  as  well  as  by  adjudged  cases.  The 
same  principle  should  govern  this  class  of  cases  which  governs 
other  classes,  and  the  exceptions  should  be  negatived  only  where 
they  are  descriptive  of  the  offense  or  define  it;  but  where  they 
afford  matter  of  excuse  merely,  they  are  to  be  relied  upon  in  de- 
fense. The  question  is  one  not  only  of  pleading,  but  of  evidence, 
and  where  the  exceptions  must  be  negatived  in  the  indictment,  the 
allegations  must  be  proved  by  the  prosecution,  though  the  proof 
may  involve  a  negative:  State  v.  Butler,  17  Vt.  150.  As  the  same 
reasons  exist  in  one  class  of  cases  that  exist  in  the  other,  the 
same  principle  should  apply.  The  case  State  v.  Barker,  18  Id. 
195,  is  a  good  illustration  of  the  rule  where  the  exception  in  the 
statute  should  be  and  was  required  to  be  negatived.  Not  all 
labor  and  business  on  the  sabbath  is  forbidden  by  the  statute 
on  which  that  prosecution  was  had,  but  that  only  which  is 
unnecessary,  and  which  is  not  a  matter  of  charity.  That  excep- 
tion defined  the  kind  of  labor  forbidden,  and  qualified  the  whole 
enacting  clause.  The  same  rule  was  recognized  in  the  case  of 
Smith  V.  Moore,  6  Me.  274.  It  was  not  every  neglect  by  the 
executor  to  file  the  will  within  thirty  days  that  constituted  the 
penal  matter;  but  it  was  the  unexcused  neglect,  thus  defining 
and  qualifying  the  act  which  constituted  the  matter  for  which 
the  penalty  was  given.  To  prove  that  the  executor  neglected  to 
file  the  will  within  thirty  days  would  not  make  even  a  prima 
facie  case;  it  must  also  be  proved  that  it  was  unexcused.  For 
that  reason,  it  was  held, the  exception  should  be  negatived.    The 
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cases  of  Spieres  v.  Parker,  1  T.  E.  141.  and  GiU  v.  ScrivenSy  7 
Id.  27,  rest  upon  the  same  grouncf. 

The  case  of  CommonweaUh  y.  Eart,  1  Lead.  Grim.  Gas.  250,  is  a 
forcible  illustration  of  the  rule  vhere  exceptions  in  a  statute 
should  be,  and  where  they  are  not  required  to  be,  n^fatived. 
Thaact  of  1852  in  Massachusetts  provided  that ''  no  i)erson  shall 
be  allowed  to  be  a  manufacturer  of  any  spirituous  or  intoxicating 
liquors  for  sale,  or  a  common  seller  thereof,  without  being  duly 
authorized,  on  pain  of  forfeiting,"  etc.  "  Provided,  that  nothing 
in  the  act  shall  be  construed  to  prevent  the  manufacture  or  sale 
of  cider  for  other  purposes  than  that  of  a  beverage,  or  the  sale 
and  use  of  the  fruit  of  the  vine  for  the  commemoration  of  the 
Lord's  Supper."  The  words  '*  without  being  duly  authorized  ** 
defined  and  qualified  the  act  forbidden  by  the  statute.  It  was 
not  all  sales  or  manufacture  of  intoxicating  liquor  which  were 
forbidden,  but  only  such  as  were  unauthorized;  hence  the  want 
of  authority  should  be  averred  and  proved,  though  it  might  in- 
volve the  proof  of  a  negative.  But  the  matter  embraced  in  the 
proviso  did  not  define,  qualify,  nor  was  it  descriptive  of  the 
matter  prohibited  in  the  enacting  clause.  "When  it  was  alleged 
in  the  indictment,  and  proved  on  trial,  that  the  respondent  was 
a  common  seller  of  spirituous  and  intoxicating  liquors  without 
being  duly  authorized,  the  oflfense  was  fully  made  out;  a  prima 
facie  case  was  alleged  and  proved,  and  it  was  for  the  defendant 
to  prove  that  he  was  within  any  of  the  cases  mentioned  in  the 
proviso.  The  case  of  Steel  v.  Smith,  1  Bam.  &  Aid.  94,  is  of 
the  same  character,  and  is  so  considered  by  Metcalf ,  J. ,  in  the 
case  above  cited.  See  also  Rex  v.  Pearce,  Buss.  &  By.  174; 
Hex  V.  Bobinson,  Id.  321.  In  the  case  of  Rex  v.  Baxter,  2  East 
P.  C.  781,  S.  C.,  5  T.  B.  83,  the  act  provided  that  "in  all  cases 
where  goods  have  been  stolen,  except  where  the  person  commit- 
ting the  felony  shall  have  been  already  con  vie  ed,  etc.,  every 
person  who  shall  buy  or  receive  such  goods,  knowing  them  to 
have  been  so  taken,  shall  be  deemed  guilty,"  etc.  In  this  act, 
it  will  be  perceived  that  the  exception  is  contained  in  the  body 
of  the  enacting  clause;  still  it  was  held  that  it  was  matter  of 
defense,  and  need  not  be  negatived  in  the  indictment.  It  is 
difi^cult  to  make  a  distinction  between  that  case  and  the  one 
under  consideration.  It  may  be  true  that  one  of  the  arguments 
of  BuUer,  J.,  is  not  sustained  by  later  authorities;  but  we  do 
not  perceive  that  the  case  itself  has  ever  been  questioned  in  any 
adjudication  of  the  court  in  that  country  or  in  this.  The  doc- 
trine of  that  case  is  approved  in  Archb.  Grim.  Pr.  153;  3  Ch. 
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Crim.  L.  959;  and  rests  upon  the  authority  of  Bex  y.  Pollard,  2 
Ld.  Raym.  1370. 

The  fifth  section  of  the  act  on  which  this  indictment  is  drawn 
contains  the  enacting  clause;  in  which  the  exceptions  are  made 
of  those  cases  which  are  specified  in  the  sixth  section.  The 
cases  excepted  do  not  define  or  qualify  the  offense  created  by 
the  enacting  clause.  If  the  facts  are  alleged  in  the  indictment 
and  proved  on  trial,  that  the  respondent  had  a  former  husband 
or  wife  Imng,  and  married  another  person,  or  continued  to  co- 
habit with  such  second  husband  or  wife  in  this  state,  the  offense 
is  fully  made  out.  A  prima  facie  case  is  stated  and  proved.  If, 
in  fact,  the  former  husband  or  wife  of  the  respondent  had  been 
continually  beyond  the  sea  or  out  of  the  state  for  seven  years 
together,  and  the  respondent  had  married  again,  not  knowing 
the  other  to  be  living  within  that  time,  or  if  the  respondent  had 
been  divorced,  or  the  marriage  had  been  declared  null  and  void 
by  the  sentence  of  a  court,  or  if  the  former  marriage  was  within 
the  age  of  consent,  and  not  afterwards  assented  to,  those  facts 
should  be  relied  upon  and  proved  by  the  respondent  in  his 
defense.  As  was  observed  by  the  court  in  the  case  of  Slate  v. 
Barker^  18  Vt.  197,  **  the  facts  are  peculiarly  within  the  knowledge 
of  the  respondent,"  and  the  onus  of  their  proof  should  rest  on 
him. 

The  sixth  section  declares  that  **  the  provisions  of  the  preced- 
ing section  shall  not  extend  to  any  person,"  etc.  This  is  strictly 
an  exception,  and  "  that  which  is  excepted  out  of  an  act  is  out 
of  its  provisions;"  as  much  so  as  if  the  act  had  never  been 
passed.  Cases  excepted  from  the  act  necessarily  do  not  define, 
qualify,  or  in  any  way  affect  the  provisions  of  the  enacting 
clause.  It  is  a  statutory  provision,  overriding  the  whole  act, 
that  to  those  cases  the  act  does  not  extend.  In  such  cases,  ex- 
ceptions need  not  be  negatived,  but  are  to  be  treated  as  matters 
of  defense,  and  are  to  be  relied  upon  by  the  respondent  as  such : 
Lawton  v.  Hickman,  9  Ad.  &  EL,  N.  S.,  563,  58  Eng.  Com.  L. 
561,  588;  ThibauU  v.  Gibson,  12  Mee.  &  W.  94,  and  note;  Simp- 
son V.  Beady,  Id.  734.  The  dif&culty  and  impracticability  aris- 
ing from  a  different  construction  of  the  act  is  itself  a  good 
reason  why  it  should  not  be  adopted;  particularly  as  all  the 
matters  embraced  in  those  exceptions  are  peculiarly  within  the 
knowledge  of  the  respondent.  This  being  the  only  objection 
taken  to  the  several  counts  in  this  indictment,  we  think  the 
motion  in  arrest  must  be  overruled. 
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Pboof  that  Pebson  is  Actino  Justice  of  Pbacs,  without  showing  his 
comtnission  from  the  governor,  is  a  sufficient  proof  of  his  authority  to  solemnize 
a  marriage:  State  y.  Hobbiju,  44  Am.  Deo.  64;  see  also  note  to  StcUe  v.  Bodg- 
kinsy  36  Id.  750. 

Marriage  Certificate  as  Evidence:  See  note  to  StcUe  v.  Hodgiins,  36 
Am.  Dec  750.  Statutes,  whether  public  or  private,  may  be  proved  by  a 
copy  of  the  laws  in  which  they  are  included,  as  published  by  authority  of  the 
legislature  of  the  state  where  they  are  in  force:  Oray  ▼.  MonongcJiela  N.  Co, , 
37  Id.  590.  Where  an  offense  is  created  by  statute,  and  there  is  an  exception 
in  the  enacting  clause,  an  indictment  for  such  offense  must  negative  the  ex- 
ception; but  if  there  be  a  proviso  therein  which  furnishes  matter  of  excuse 
for  the  defendant,  the  indictment  need  not  negative  it:  StcUe  v.  Godfrey ^  41 
Id.  382.  The  rule  that  an  indictment  must  negative  exceptions  in  a  statute 
does  not  apply  to  a  case  where  the  charge  preferred  ex  naJbtra  ret  con- 
clusively imports  a  negative  of  the  exception:  State  v.  Price,  37  Id.  81.  An 
indictment  under  one  section  of  a  statute  need  not  negative  an  exception 
contained  in  a  subsequent  section  thereof:  State  y.  Shiflett,  64  Id.  190. 

Certain  Section  of  Act  Which  Prohibited  Sale  of  Goods  with- 
out taking  out  a  license-excepted  from  the  provisions  of  the  act  goods  manu- 
factured in  that  state.  In  an  indictment  for  the  violation  of  this  statute,  it 
was  held  not  necessary  for  the  prosecution,  in  order  to  make  out  a  prima/acie 
case,  to  prove  where  the  goods  were  manufactured,  as  such  fact  would  be 
peculiarly  within  the  knowledge  of  the  respondent,  and  should  be  proved  by 
him  as  matter  of  defense:  State  y.  Hodgdon,  41  Vt.  139.  The  prosecution 
should  show  that  the  respondent  does  not  come  within  the  exceptional  clause 
of  the  statute,  where  the  exception  is  descriptive  of  the  offense  or  defines  it,  but 
where  the  exception  affords  matter  of  excuse  merely,  and  does  not  define- nor 
qualify  the  offense  created  by  the  enacting  clause,  it  is  not  required  to  be  neg- 
atived by  the  prosecution:  Id.,  citing  the  principal  case. 
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Raines  v.  Bakkeb. 

[13  QmjlTTAx,  128.] 
VtROIKIA  StATUTS  of  1840  DOES  NOT  APPLT  TO  WlTL  PEEVIOUSLT  MaDB, 

SO  as  to  determine  its  validity  or  effect,  though  the  testator  died  after 
that  statute  was  enacted,  sach  wills  being  expressly  exempted  from  its 
operation. 

English  Rule  is  that  as  to  Lands  Will  Sfraks  at  Datx,  but  as  to 
personalty,  at  the  death  of  the  testator. 

Testator  may  Devise  Aftrr-acqittred  Lands  imder  the  Virginia  statote 
of  1785,  bnt  not  unless  an  intent  to  do  so  appears  from  the  language  of 
his  will:  Allen  v.  Harriwn^  3  Call,  289. 

After- ACQn RED  Lands  are  not  within  Clause  "with  Every  Article 
OF  Property  belonging  to  me,  excepting  the  wearing  apparel,"  annexed 
to  a  direction  in  a  will,  under  the  Virginia  statute  of  1785,  to  sell  certain 
specific  tracts  of  land  and  shares  of  stock,  *'  with  all  my  household  and 
kitchen  furniture,  all  my  stocks  of  all  kinds,  plantation  tools  and  im- 
plements." 

After- ACQUIRED  Lands  do  not  Pass  by  Words  "Balance  of  my  Es- 
tate," in  a  will  under  the  Virginia  statute  of  1785. 

Erasurk,  by  Testator,  of  ExEcrroR's  Name  after  Execution  of  Will, 
and  the  insertion  of  another  name,  it  not  appearing  when  the  alteration 
was  made,  is  of  no  importance  in  determining  when  the  will  is  to  be 
deemed  to  have  been  made,  for  the  purpose  of  sacertaining  what  statute 
governs  it. 

Ejectment  by  the  heirs  at  law  of  John  Barker,  deceased,  to 
recover  a  certain  tract  of  land  sold  by  the  executor  to  the  de- 
fendant Raines.  The  land  was  purchased  by  the  testator  in 
1849,  he  having  previously,  in  1842,  made  a  will  emancipating^ 
his  slaves,  and  directing  his  executor  to  sell  certain  tracts  of 
land  specifically  described,  not  including  the  land  in  contro- 
versy, also  certain  shares  of  factory  and  railroad  stock,  '*  with 
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all  my  household  and  kitchen  furniture,  all  my  stocks  of  all 
kinds,  plantation  tools  and  implements,  with  every  article  of 
property  belonging  to  me  excepting  the-wearing  apparel  that 
may  be  in  the  house  at  the  time  of  my  death."  The  will  fur- 
ther provided  for  keeping  the  negroes  on  the  plantation  until 
the  proceeds  of  the  sales  were  collected,  and  that  they  should 
then  be  sent  to  Africa,  the  proceeds  of  the  sales  being  used  to 
pay  exi)enses  and  to  provide  for  their  comfort.  There  was  a 
bequest  of  a  certain  sum,  and  then  the  will  provided  that  "  the 
balance  of"  the  testator's  "  estate,  after  paying  expenses,"  was 
**  to  go  to  furnish  the  exi)ense  of  carrying  them  away  and  fur- 
nish them  in  a  situation  to  live."  There  was  a  special  verdict 
Betting  out  the  will  and  finding  certain  other  facts,  sufficiently 
stated  in  the  opinion,  respecting  an  erasure  and  interlineation 
appearing  in  the  will.  Judgment  for  the  plaintiffs  on  the  ver- 
dict, and  the  defendant  obtained  a  supersedeas  from  the  court 
of  appeals. 

Collier,  for  the  appellant. 

D.  May,  for  the  appellees. 

By  Court,  Daniel,  J,  By  the  eleventh  section  of  chapter  122 
of  the  code  of  1849,  it  is  declared  that  a  will  shall  be  construed 
with  reference  to  the  real  estate  and  personal  estate  compiised 
in  it,  to  speak  and  take  effect  as  if  it  had  been  executed  imme- 
diately before  the  death  of  the  testator,  unless  a  contrary  inten- 
tion shall  appear  by  the  will.  And  as  the  will,  on  the  construc- 
tion of  which  the  right  to  the  land  in  controversy  depends,  was 
admitted  to  probate  in  1852,  some  question  might  have  arisen 
as  to  whether  we  should  apply  to  the  will  the  rules  prevailing  at 
its  date  (1842),  or  the  statutory  rule  just  cited,  were  it  not  for  the 
provisions  of  the  twenty-second  section  of  the  same  chapter  (122) 
declaring  that  the  preceding  sections  of  the^hapter  shall  not  ex- 
tend to  any  will  made  before  the  act  should  be  in  force,  but  that 
the  validity  and  effect  of  such  will  shall  be  determined  by  the  laws 
in  force  on  the  day  before  this  chapter  should  take  effect  in  like 
manner  as  if  those  laws,  so  far  as  they  relate  to  the  subject, 
were  therein  enacted  in  place  of  such  sections. 

The  English  rule,  that  as  to  lands  the  testator  speaks  at  the 
date  of  his  will,  and  as  to  personals  at  his  death,  had  not  been 
subjected  here,  prior  to  the  adoption  of  the  code,  to  any  legisla- 
tive change  other  than  that  made  by  the  act  of  1785.  That  act 
directs  *'  that  every  person,  etc. ,  shall  have  power,  etc. ,  to  devise 
all  the  estate,  etc,  which  he  hath,  or  at  the  time  of  his  death 
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shall  Imre,  of,  in,  or  to  lands,"  etc.  In  the  case  of  Allen  t.  Ear^ 
Hson,  3  Call,  289,  the  extent  of  the  change  in  the  old  rule  con- 
templated by  that  act  was  the  subject  of  a  veiy  full  examination; 
and  the  court  were  unanimous  in  the  opinion  that  the  act  only 
gave  a  power  to  devise  after-acquired  lands,  leaving  it  to  the  dis- 
cretion of  the  testator  to  dispose  of  them  or  not;  that  in  order 
to  produce  that  effect  there  should  be  something  indicating  an 
intention  to  exercise  the  power,  and  that  where  there  was  noth- 
ing in  the  language  of  the  will  to  Ehow  that  the  testator  evi- 
dently contemplated  a  disposition  of  his  after-acquired  lands,  a 
devise  of  his  lands  should  be  held  to  refer  to  the  lands  owned 
by  him  at  the  date  of  his  will.  The  same  interpretation  of  the 
act  must  have  also  prevailed  in  the  case  of  Bagwell  v.  EUioUy  2 
Band.  190,  and  was  fully  recognized  by  the  supreme  court  of  the 
United  States  in  the  case  of  Smith  v.  Edrington,  8  Cranch,  66. 

It  is  true  that  in  several  of  our  sister  states,  where  statutes 
have  been  enacted  similiar  in  their  provisions  to  our  act  of  1785, 
a  strong  disposition  has  been  manifested  so  to  construe  those 
statutes  as  to  assimilate  much  more  closely  the  rule  in  question 
to  the  rule  which  applies  to  wills  of  personals.  Thus  in  the  case 
of  Loveren  v.  Lamprey ^  22  N.  H.  434,  where  the  words  of  the 
bequest  on  which  the  case  turned  were,  "  I  give  and  bequeath 
to  my  beloved  wife  Buth  Loveren  all  the-residue  and  remainder 
of  myestate,  wherever  it  may  be  found,  to  her,  and  her  heirs  and 
assigns,"  etc. ,  it  was  held  that  it  was  the  intention  of  the  testa- 
tor to  pass  to  his  wife  all  his  property  owned  by  him  at  the  time 
of  his  decease,  after  paying  his  debts,  etc.,  and  that  the  premises 
in  controversy,  purchased  by  the  testator  after  the  making  of 
his  will,  passed  by  it.  So  in  the  case  of  Gushing  v.  Ayltcyn,  12 
Met.  1G9,  like  views  prevailed,  and  the  court  announced  the 
broad  proposition  that  where  a  will  purports  to  dispose  of  the 
testator's  whole  estate  or  property,  the  intention  is  to  dispose  of 
all  the  estate  or  property  of  which  the  testator  may  be  the  owner 
at  the  time  of  his  death;  and  that  such  intent  would  be  inferred 
unless  something  in  the  will  should  be  opposed  to  such  an  in- 
ference. And  so  again  a  similar  decision  was  made  in  the  case 
of  Willis  V.  Walson,  4  Scam.  64.  In  the  state  of  Kentucky,  how- 
ever, where  our  act  of  1785  has  been  adopted,  the  interpretation 
of  the  act  given  in  the  case  of  Allen  v.  Harrison,  3  Call,  289,  has 
been  closely  adhered  to :  Warner  v.  Srvearingen,  6  Dana,  196;  Boss 
V.  Boss,  12  B.  Men.  437.  In  the  first  of  these  cases,  the  reasons  for 
the  adoption  of  this  interpretation  of  the  act  are  fully  and  clearly 
stated,  and  the  main  argument  in  favor  of  the  competing  construe- 
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tion  successfully  met.  That  argument  was,  that  the  English  doc- 
trine declaring  that  as  to  land  or  other  real  or  immovable  estate  a 
testator  speaks  at  the  date  of  his  will,  was  founded  mainly  on  the 
terms  of  the  statute  of  wills  of  Henry  Vlll,  empowering  all  per- 
sons having  legal  titles  to  lands  held  in  free  and  common  socage 
to  dispose  of  such  lands  by  will,  and  all  persons  having  such 
titles  to  lands  held  in  chivalry,  to  dispose  of  two  thirds  thereof  by 
will,  etc.;  and  that  as  now  by  the  act  of  1785  a  testator  has  a 
power  to  dispose  not  only  of  the  lands  which  he  hath,  but  also 
those  which  at  his  death  he  shall  have,  there  was  no  longer  any 
sufficient  legal  reason  left  for  intending  that  in  a  general  devise 
of  his  lands  a  testator  speaks  only  of  the  lands  which  he  has  at 
the  date  of  his  will. 

The  chief  justice  (Robertson),  in  delivering  his  opinion  in 
Warner  v.  Swearingen,  supra,  fully  meets  this  view,  by  showing 
from  the  English  cases  that  "  the  civil-law  rule  of  making  a  tes- 
tator speak  at  his  death,  and  not  at  the  date  of  his  will,  not  only 
was  never  applied  to  immovable  property,  but  never  would  have 
been  applied  to  land,  or  any  interest  therein,  even  had  a  pros- 
pective freehold  as  well  as  leasehold  interest  therein  been  always 
devisable  in  England;  for  it  seems,"  he  proceeds,  "  not  to  have 
been  applied  to  general  bequests  of  chattel  interests  in  land, 
even  though  a  testator  might  always  in  England  have  effectually 
bequeathed  such  interest  afterward  to  be  acquired  by  him. 
And  the  principal  reasons  of  this  exception  from  the  rule  of  the 
civil  law  are:  1.  That  such  an  arbitrary  rule  of  construction 
frequently  operates  inconsistently  with  a  testator's  intentions; 
and  2.  That  as  even  a  chattel  interest  in  land  is  not  so  muta- 
ble or  fugitive,  either  in  itself  or  in  ihe  proprietorship  of  it,  as 
that  kind  of  property  which  is  perishable,  and  in  fact  movable, 
neither  policy  nor  convenience  required  that  a  general  bequest 
of  it  should  be  construed  as  speaking  at  the  testator's  death, 
when  in  most  cases  he  intended  to  speak  only  when  he  published 
his  will."  And  he  came  to  the  conclusion  that  under  the  oper- 
ation of  the  act  of  1785  the  true  doctrine  was:  "As  to  a  general 
devise  of  lands,  like  that  of  England  respecting  the  like  testa- 
mentary dispositions  of  leasehold  interests  in  land;  that  is, 
ih&t  prima  facie  the  testator  contemplated  only  such  interests  as 
he  owned  when  he  published  his  will.  But  that  if  he  manifested 
an  intention  to  devise  whatever  interests  he  might  own  at  his 
death,  then,  and  then  only,  his  will  should  be  understood  as 
speaking  at  his  death  as  to  land  as  well  as  any  other  property; 
because  then,  and  only  then,  such  is  made  to  appear  to  have  been 
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in  fact  his  will,  and  here  he  has  a  legal  right  to  effectuate  such 
a  will."  And  the  court  accordingly  held  that  a  devise  by  the 
testator  of  ''  the  residue  of  his  estate  "  did  not  pass  lands  ac- 
quired by  him  subsequently  to  the  date  of  his  will. 

Though  it  be  conceded,  therefore,  as  I  believe  it  must,  that 
in  a  majority  of  the  states  whose  statutes  of  wills  are,  in  the 
particular  in  question,  like  our  act  of  1785,  the  decisions  have 
gone  far  towards  abolishing  the  old  English  rule,  and  though 
now  by  statute  in  England,  1  Vict.,  c.  26,  as  well  as  here,  a 
devise  of  lands,  like  a  bequest  of  personals,  is  made  to  speak  as 
if  executed  immediately  before  the  death  of  the  testator;  yet  as 
the  authority  of  Allen  v.  Harrison,  3  Call,  289,  has  not,  so  far  as 
I  have  seen,  been  ever  questioned,  but  on  the  contrary,  stands 
supported  by  the  decisions  of  a  sister  state  where  our  act  of  1785 
has  been  in  terms  adopted,  I  feel  no  hesitation  in  coming  to  the 
conclusion  that  the  will  in  this  case  must  be  interpreted  under 
the  rule  which  holds  the  testator,  no  contrary  intention  ap- 
pearing, as  speaking  in  respect  to  his  lands  at  the  date  of  the 

wm. 

Applying  to  the  will  this  test,  I  have  been  unable  to  discover 
in  its  terms  anything  to  raise  a  serious  doubt  as  to  the  propriety 
of  the  interpretation  which  the  circuit  court  has  given  to  it. 
The  words  "every  article  of  property  belonging  to  me"  were 
used,  no  doubt,  as  suggested  by  the  counsel  of  the  appellees,  to 
carry  any  article  of  personal  property  which  the  testator  sup- 
posed might,  perchance,  be  held  not  to  be  embraced  in  the  de- 
scription immediately  preceding,  of  ''household  and  kitchen 
furniture,  stocks,  plantation  tools  and  implements."  And  the 
words  "  the  balance  of  my  estate,"  if  held  as  intended  to  em- 
brace lands  at  all,  must,  under  the  requirements  of  the  rule  by 
which  the  construction  of  the  will  is  governed,  be  referred  to 
the  balance  of  the  testator's  lands  which  he  owned  at  the  date 
of  his  will. 

It  does  not  seem  to  me  that  the  fact  that  the  testator,  subse- 
quently to  the  date  of  his  will,  erased  the  name  of  Henry  E. 
Scott  and  substituted  that  of  John  B.  Mason,  as  his  executor, 
is  of  any  value  in  the  controversy.  The  date  of  this  alteration 
is  not  ^ed  by  the  verdict;  it  is  only  found  to  be  "  subsequent 
to  the  original  writing  of  the  will."  And  as  the  verdict  finds 
that  the  testator  was  on  terms  of  intimacy  with  Scott  up  to  the 
time  of  his  (Scott's)  death,  which  occurred  in  February,  1847, 
the  probability  is  that  the  change  was  made  soon  after  Soott's 
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death,  and  before  either  the  adoption  of  the  code  or  the  pur- 
chase of  the  hmd,  which  occurred  in  March,  1849. 
I  think  that  the  judgment  ought  to  be  affirmed. 

The  other  judges  concurred  in  the  opinion  of  Dakiel,  J. 

Judgment  afl&rmed.  

APTEK-AGQtriRED    LaKDS  Of  TESTATOR   PaSS  BY   WiLL,  WHEN  AND  WHEN 

NOT:  Seo  Doe  d.  Wynne  v.  Wynne^  57  Am.  Dec.  139,  and  note;  Bowen  v.  John- 
son, 61  Id.  110. 


Pratt  v.  Wright. 

[13  Grattan.  175.] 

CoNnmoN  IN  Guabdian's  Bond  not  Conforminq  to  Statute,  bxtt  to  Old 
Form  adopted  under  a  prior  statute,  and  long  continued  in  uee  through 
the  inadvertance  of  the  justices,  should  not,  it  seems,  be  hastily  pro- 
nounced invalid. 

Statutory  Bonds  Superadding  CJonditions  Contrary  to  Statute,  or 
not  required  by  it,  to  those  which  are  required,  are  void  as  to  the  former, 
but  vidid  as  to  the  latter,  unless  made  wholly  void  by  the  statute,  ex- 
pressly or  by  necessary  implication. 

Guardian's  Bond  Superadding  Onerous  Condition  not  Required  by 
Statute,  nor  appropriate  to  the  nature  of  the  office,  to  indemnify  the 
justices,  etc.,  is  nevertheless  valid  as  to  those  conditions  contained  in  it 
which  are  within  the  statute. 

Guardian's  Bond  Ouittino  Material  Fart  of  Statutory  Condition  is 
valid  as  to  what  remains. 

Condition  op  Guardian's  Bond  need  only  be  Valid  to  Extent  op 
Breach  assigned  to  sustain  an  action  thereon. 

Failure  to  Recite  Guardian's  Appointment  in  Condition  op  Bond  filed 
by  him  does  not  vitiate  it. 

Court  op  Equity  has  Jurisdiction  to  Compel  Non-resident  Guardian 
AND  Sureties  to  Account  for  a  balance  due  his  ward. 

Bill  in  equity  against  the  plaintiff's  lute  guardian  and  his 
sureties,  for  an  account  as  to  a  balance  alleged  to  be  due  him. 
"Wright,  the  guardian,  had  removed  from  the  state.  The  sure- 
ties who  appeared  insisted  in  their  answers  that  the  guardian's 
bond  was  void  for  certain  defects  on  its  face,  stated  in  the 
opinion,  and  the  court  below  so  ruled.  The  court  also  held 
that  it  had  no  jurisdiction  as  to  Wright,  who  was  proceeded 
against  as  an  absent  defendant,  and  not  served  with  process, 
and  had  no  property  within  the  jurisdiction.  Bill  dismissed 
as  to  all  the  defendants,  and  the  plaintiff  appealed. 


John  M.  Pait<m,jun,f  for  the  appellant. 
FaiUm,  for  the  appellee. 
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By  Court,  Daniel,  J.  The  apx>ellees,  Millar  and  Humphreys, 
insist,  respectively,  in  their  several  answers,  that  the  bond  on 
which  the  suit  is  founded  is  not  binding  on  the  securities,  be- 
cause of  faults  apparent  on  its  face.  They  do  not,  however, 
either  of  them,  point  to  the  particular  feature  or  features  of 
the  bond  in  which  the  supposed  faults  are  to  be  found;  and  the 
circuit  court  simply  responds  to  this  ground  of  their  defense  by 
declaring  the  bond  null  and  void.  We  are  thus  left  to  conjec- 
ture the  reasons  on  which  the  objections  to  the  validity  of  the 
bond  were  rested  and  sustained. 

The  act  in  force  at  the  time  of  the  execution  of  the  bond  (the 
act  of  1819)  requires  that  every  guardian  shall  give  bond  to  the 
justices,  with  sufficient  security,  conditioned  **  for  the  faithful 
execution  of  his  office.'"  And  it  will  be  seen  that  the  condition 
of  the  bond  in  question  varies  from  that  required  by  the  act  in 
two  particulars.  Instead  of  requiring  simply  ^'  the  faithful  ex- 
ecution of  his  office,"  it  requires  the  guardian  to  pay  and  deliver 
to  his  wards  all  such  estate  as  now  is  or  hereafter  shall  appear 
to  be  due  to  them,  when  and  as  soon  as  they  shall  attain  to 
lawful  age,  or  when  thereto  required  by  the  justices  of  the  said 
court;  and  also  further  requires  that  the  guardian  shall  keep 
harmless  the  justices  from  all  trouble  and  damages  that  shall  or 
may  arise  about  the  said  estate.  And  it  is  in  one  or  both  of 
these  departures  from  the  terms  of  the  act  that  the  defects,  if 
any,  in  the  bond  are  supposed  to  reside.  It  must  be  conceded 
that  these  departures  involve  variances,  not  only  in  form,  bat 
also  to  some  extent  in  substance,  from  the  bond  which  the  law 
directs  to  be  given;  the  first  clause  in  the  condition  stopping 
short  of  the  full  requirement  of  the  act,  and  the  last  supconad- 
ding  a  new  and  independent  condition  which  the  act  does  not 
mention.  It  is  insisted,  however,  by  the  counsel  for  the  appel- 
lant, that  all  question  as  to  the  force  of  these  defects  on  the  va« 
lidity  of  the  instrument  ought  to  be  regarded  here  as  closed  by 
the  decision  of  this  court  in  the  case  of  Call  v.  Ruffiriy  1  Call, 
333,  in  which  a  judgment  rendered  on  a  bond  exacUy  like  this 
was  affirmed,  and  by  the  fact  that  the  bond  here  has  strictly  pur- 
sued the  form  prescribed  in  the  books  of  forms  which  have  been, 
and  still  are,  usually  consulted  by  the  justices  and  clerks  as 
guides  in  taking  such  bonds. 

The  decision  in  CaU  v.  Biiffin,  supra,  does  not  seem  to  me  to  be 
entitled  to  all  the  weight  which  is  claimed  for  it  as  an  authority 
applicable  to  this  case.  The  bond  in  that  case,  as  will  be  seen 
from  the  statement  of  Judge  Pendleton  in  delivering  the  opin* 


Jan.  1856.]  Pratt  v.  Wright.  769 

ion  of  the  court,  was  dated  in  1779,  at  which  period  the  act  of 
1748  was  still  in  force.  And  by  said  last-mentioned  act  the 
direction  to  the  courts  in  respect  to  the  bonds  of  guardians  was 
that  they  should  "  take  good  security  of  all  guardians  by  them 
appointed  for  the  estates  of  the  orphans  to  them  respectively 
committed:"  Hen.  Stats.,  c.  4,  sec.  4,  p.  450.  The  first  clauHe 
of  the  condition  of  the  bond,  therefore,  in  that  case  was  alDiost 
in  exact  conformity  with  the  very  words  of  the  act  under  which 
it  was  taken. 

Still,  as  the  justices,  most  probably  not  adverting  to  the  altera- 
tion in  the  condition  of  the  bond  first  required  in  the  act  of 
1785,  and  since  followed  in  the  act  of  1819,  have  continued  to 
use  the  old  form,  a  declaration  of  the  invalidity  of  bonds  on  the 
score  of  such  defects  as  are  alleged  against  the  one  under  con- 
sideration could  not  fail  to  be  productive  of  most  serious  evils. 
And  even  if  I  entertained  the  opinion  that  a  free  and  untram- 
meled  consideration  of  the  question  as  an  open  one  Would 
probably  result  in  a  conclusion  unfavorable  to  the  validity  of 
such  bonds,  I  would,  in  view  of  the  consequences  likely  to 
ensue  from  such  a  decision,  feel  strongly  inclined,  if  not  indeed 
constrained,  to  defer  to  the  usage.  I  am,  however,  satisfied 
that  a  reference  to  the  authorities  will  result  in  showing  that 
the  defects  in  the  bond  under  consideration  do  not  affect  its 
efficacy  to  bind  the  parties  to  the  extent  of  their  undertaking. 

The  effect  on  the  validity  of  the  bond  of  a  public  officer,  of 
superadding  a  condition  not  required  in  the  act  directing  the 
bond  to  be  taken,  is  very  fully  considered  by  Judge  Story,  in 
delivering  the  opinion  of  the  supreme  court  of  the  United  States 
in  the  case  of  United  States  v.  Bradley,  10  Pet.  343.  The  Eng- 
lish cases  are  there  reviewed,  and  the  doctrine  is  deduced  from 
them,  as  well  as  from  previous  decisions  of  the  supreme  court, 
that  there  is  no  solid  distinction  in  cases  of  this  sort  between 
bonds  and  other  deeds  containing  conditions,  covenants,  or 
grants  not  malum  in  se,  but  illegal  at  the  common  law,  and  those 
containing  conditions,  covenants,  or  grants  illegal  by  the  ex- 
press prohibition  of  statutes.  In  each  case  the  bonds  or  other 
deeds  are  void  as  to  the  conditions,  covenants,  or  grants  that 
are  illegal,  and  are  good  as  to  all  others  which  are  legal  and 
unexceptionable  in  their  purport.  The  only  exception  is  whcro 
the  statute  has  not  confined  its  prohibitions  to  the  illegal  con- 
ditions, covenants,  or  grants,  but  has  expressly  or  by  necessary 
implication  avoided  the  whole  instrument  to  all  intents  and  pur- 
poses.    The  judge  proceeded  further  to  declare  that  inasmuch. 
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as  the  act  merely  prescribed  the  form  and  purport  of  the  bond 
to  be  taken,  and  did  not  declare  that  all  other  bonds  not  taken 
in  the  prescribed  form  should  be  utterly  Toid,  it  would  be  a 
mischievous  interpretation  of  the  act  to  hold  that  under  such 
circumstances  it  was  the  intendment  of  the  act  that  the  bond 
should  be  void.  And  that  it  was  a  sufficient  compliance  with 
the  policy  of  the  act,  and  in  consonance  with  the  dictates  of  the 
common  law  and  of  common  sense  to  hold  the  bond  Toid  as  to 
any  condition  imposed  beyond  what  the  law  required,  and  good 
so  far  as  it  was  in  conformity  to  the  act.  The  cases  of  Central 
Bank  v.  Kendrick,  Dudley  ((Ja.),  67;  Speck  v.  Commonwealth,  3 
Watts  k  S.  324;  CrnimantoeaUh  v.  Pearce,  7  T.  B.  Mon.  317; 
Walker  v.  Chapman,  22  Ala.  116,  are  all  to  the  same  effect;  see 
also  2  Rob.  Pr.  35,  36.  Even,  therefore,  if  the  condition  in  re- 
spect to  indemnifying  the  justices  imposed  upon  the  gi^rdiau 
some  new  and  onerous  duty  wholly  foreign  to  the  nature  of  his 
office,  we  should  be  well  justified  in  refusing  to  '^call  in  aid  a 
distinct  condition  which  might  be  illegal  to  vitiate  that  which 
is  clearly  legal:"  Collins  v.  Gwynne,  20  Eng.  Com.  L.  423. 

That  the  want  of  conformity  in  the  first  clause  of  the  con- 
dition to  the  terms  of  the  act  does  not  vitiate  the  bond,  would 
seem  to  be  still  more  obvious.  It  would  seem  to  be  absurd  to 
hold  the  parties  not  responsible  for  a  failure  of  the  guardian  to 
perform  one  of  his  duties,  and  that  the  main  duty  of  his  office, 
simply  because  the  condition  of  the  bond,  falling  short  of  the 
comprehensive  language  of  the  act,  has  failed  to  stipulate  in 
terms  for  the  performance  of  all  the  duties  of  his  office.  It  is 
enough  that  the  condition  is  co-extensive  in  its  stipulations  with 
the  breach  or  breaches  alleged. 

The  suggestion  of  insufficiency  in  the  bond  because  of  the 
failure  in  the  condition  to  recite  the  appointment  of  Wright  as 
guardian  is  fully  met  by  the  decision  in  Call  v.  Ruffin^  1  Call, 
133,  before  cited.  Tlie  same  objection  to  the  bond  was  there 
taken;  and  indeed,  that  was  the  only  objection  to  the  sufficiency 
of  the  bond  to  which  the  attention  of  the  court  was  in  that  case 
specially  directed  in  the  assignment  of  errors.  The  objet^tion 
was,  as  has  been  seen,  of  no  avail.  And  no  ground  is  laid  in 
subsequent  legislation  on  the  subject  from  which  to  infer  the 
necessity  of  such  a  recital  now. 

I  do  not  see  on  what  ground  any  doubt  can  be  raised  as  to 
the  jurisdiction  of  the  circuit  court.  The  bill  calls  for  an 
account  of  the  guardianship;  and  if  the  circuit  court  had  not 
been  of  the  opinion  that  the  bond  was  niUl  and  void,  and  eon- 
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seqaentlj  that  there  was  no  foundation  for  relief  against  the 
surviving  surety  and  the  representatives  of  the  sureties  that  are 
dead,  I  apprehend  it  would  have  found  no  obstacle,  arising  out 
of  the  non-residence  of  the  guardian,  to  prevent  its  taking  juris- 
diction of  the  cause  as  well  to  him  as  to  the  other  defend- 
ants. It  is  true  that  in  Call  v.  Buffin,  1  Gall,  133,  it  was  held 
that  the  ascertainment,  by  previous  suit  against  the  guardian, 
of  the  demand  against  him,  was  not  in  all  cases  essential,  as  it 
was  in  a  suit  upon  an  executor's  bond,  to  the  maintenance  of  a 
suit  at  law  on  the  bond;  but  that  case  has  never  been  under- 
stood by  the  courts  as  settling  that  the  right  so  to  proceed  at 
law  on  the  bond  was  in  exclusion  of  the  jurisdiction  of  chan- 
cery to  hold  the  guardian  to  account,  and  his  securities  with 
him,  to  the  payment  of  any  balance  found  due  to  his  ward. 
If  the  guardian  in  this  case  was  within  the  jurisdiction  of  the 
court,  neither  he  nor  his  sureties  could  be  heard  to  object  that 
the  proceeding  ought  to  have  been  by  suit  at  law  instead  of  by 
bill  in  equity.  His  absence  does  not  oust  the  court  of  chancery 
of  its  jurisdiction.  His  sureties  or  their  representatives  are 
within  the  jurisdiction  of  the  court,  and  no  reason  is  perceived 
why  the  suit  may  not  pix)ceed,  as  in  other  cases  where  some  of 
the  defendants  are  within  and  others  without  the  jurisdiction 
of  the  court.  His  absence  may  be  the  occasion  of  inconvenience 
and  trouble  in  making  up  the  account,  but  it  presents  no  legal 
bar  to  the  relief  sought. 

It  seems  to  me  that  the  decree  ought  to  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with  the 
principles  herein  declared. 

MoNCURE  and  Samuels,  JJ.,  concurred  in  the  opinion  of 
Daniel,  J. 

Lee,  J.,  concurred  in  the  opinion,  except  that  he  was  not  dis- 
posed to  give  as  much  weight  to  the  practice  as  to  the  forms  of 
the  bonds  as  was  attached  to  it  in  the  opinion. 

Decree  reversed.  _____ 

Adding  CoNDmoNS  m  Statttoet  Bonds  not  Authobizid  or  Re- 
quired BT  Statute. — The  cases  upon  this  subject  are  not  in  entire  harmony, 
although,  with  some  exceptions,  they  will  be  found  to  be  in  substantial 
accord. 

Where  Additions  or  Variations  in  Condition  of  Such  Bond  are 
Immaterial,  and  there  is  substantial  conformity  to  the  statute,  the  bond  is 
valid  to  the  full  extent  of  the  condition:  Smith  v.  Allen,  21  Am.  Dec.  33. 
Thus  the  mere  reduplication  of  adverbs  in  the  condition  of  an  official  bond. 
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thoQf^fa  not  authorized  by  statate,  does  not  invalidate  the  bond:  Mnrfree  on 
Official  Bonds,  sec.  173.  Where,  for  instance^  the  condition  of  saoh  a  bond, 
as  prescribed  by  statute,  is  *'for  the  faithful  performance"  of  the  duties  of 
the  office,  a  bond  conditioned  that  the  incumbent  of  such  office  '*  shall  well 
and  truly,  faithfully,  firmly,  and  impartially  execute  and  perform  the  duties 
of  his  said  office,**  the  bond  is  valid:  Mayor  v.  Evans,  31  N.  J.  L.  342.  So 
if  the  condition  of  an  official  bond  is  more  specific  than  the  statute  requires, 
but  subfftantially  conforms  to  the  statutory  condition,  imposing  no  greater  ob- 
ligation, the  bond  is  good:  Boring  w  WUliamSj  17  Ala.  510.  A  prison-bounds 
liond,  conditioned  that  the  prisoner  ''shall  keep  within  the  bounds  of  the 
prison  until  he  bo  discharged  by  due  course  of  law,"  the  latter  clause  being 
in  excels  of  the  statutory  condition,  is  valid,  the  addition  hemg  deemed  im- 
material: Smith  v.  Ailen^  supra.  So,  in  the  case  of  an  attachment  bond, 
where  an  addition  to  the  condition  prescribed  by  statute  means  no  more  than 
may  be  implied  from  the  prescribed  condition:  KaJm  v.  Herman,  3  Ga.  ^^56. 
So  where  the  condition  of  an  insolvent's  bond  under  the  poor-debtor's  act  is 
that  the  insolvent  shall  appear  "at  the  next  May  term  "  of  court,  whereas 
the  statutory  condition  is  that  he  shall  appear  at  the  term  of  court  at  which 
the  application  for  the  benefit  of  the  act  may  be  made,  the  variance  is  not  so 
material  as  to  invalidate  the  bond :  Commiasionera  v.  Way,  3  Ohio,  103. 

Material  Addition  to  Coxdition  Prescribed  by  Statute  in  Statit- 
TORT  Bond. — If  the  condition  expressed  in  a  statutory  bond  is  materially  in 
excess  of  that  prescribed  by  statute,  the  case  is  not  so  clear,  nor  are  the  de- 
cisions entirely  reconcilable.  The  bond  may,  in  such  a  case,  be  void  so  far  as 
the  condition  is  in  excess  of  the  statute,  or  void  as  a  whole,  or  valid  as  a 
whole,  according  to  its  nature  and  the  nature  of  the  condition. 

1.  Bonds  Partly  Valid  and  Partly  Void  for  Varlante  from  Statute  in  Condi- 
tion,  when, — The  prevailing  doctrine  of  the  decisions  on  this  subject  is  that 
laid  down  in  the  principal  case,  that  where  the  conditions  of  a  statutory  bond 
are  separable,  and  part  are  authorized  by  the  statute  and  part  not  authorized 
or  even  prohibited,  and  the  statute  does  not  expressly  or  by  necessary  impli- 
cation declare  it  void  as  a  whole,  the  conditions  not  authorized  or  prohibited 
may  be  rejected  as  surplusage  and  the  residue  sustained  as  a  good  statutory 
bond  pro  tanto,  the  rule  being  the  same  as  that  applied  to  common-law  bonds 
partly  good  and  partly  bad:  Burrall  v.  Acker,  35  Am.  Dec.  582;  Polh  v.  Plrnn- 

m^,  37  Id.  568;  Dixon  v.  United  States,  1  Brock.  177;  United  States  v. , 

Id.  195;  United  States  v.  Hodson,  10  Wall.  395;  Uuited  States  y.  Mora,  97  U. 
S.  413;  StateT,  Layton,  4  B&rr.  (Del.) 512;  Lambdenv.  Conotcoi/,  5 Id.  1;  Jus- 
tices V.  Wynn,  Dodley  (Ga.),  22;  Gibson  v.  Beckham,  16  Gratt.  321;  George  A. 
Bubelman  Hardware  Co.  v.  Qreve,  21  Cent.  L.  J.  108.  This  rule  applies  to 
administrators'  and  executors*  bonds:  State  v.  Layton,  4  Harr.  (Del.)  612; 
Justices  V.  Wynn,  Dudley  (Ga.),  22;  Woods  v.  State,  10  Mo.  698;  Vrwym  v. 
Smith,  14  N.  J.  L.  479;  Gibson  v.  Beckham,  16  Gratt.  321,  explaining  and 
qualifyiug  Morrow  v.  Peyton,  8  Leigh,  54.  So,  in  Tennessee,  by  express  stat- 
ute: Walker  v.  Pot  ilia,  7  Lea,  449;  Tenn.  Code,  sec  2224.  So  the  rule  applies 
to  guardians*  bonds,  as  in  the  principal  case:  Beed  v.  Hedges,  16  W.  Va.  167, 
194;  Bamum  v.  Frost^s  Adm*r,  17  Id.  408,  423,  citing  the  principal  case: 
Shunk  v.  MilUr,  5  Pa.  St.  250;  and  to  official  bonds  generally:  Polh  v.  Plum- 
mer,  37  Am.  Dec.  566;  United  States  v.  Bradley,  10  Pet.  343;  United  SUa^s 
v.  Brown,  Gilp.  155;  Walker  v.  Chapman,  22  Ala.  116;  State  v.  Fmdley,  10 
Ohio,  51 ;  Speck  v.  Commonwealth,  3  Watts  k  S.  324.  Thus  where  the  coo- 
dition  prescribed  is  "for  the  true  and  faithful  discharge  of  the  duties  "of 
the  office,  and  the  condition  expressed  in  the  hood  is  that  the  officer  *'  has 
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truly  discharged,  and  shall  oontiiiue  truly  and  faithfully  to  discharge,  the  du' 
ties  "  of  said  office,  the  retrospective  part  of  the  condition  may  be  rejected  as 
surplusage:  United  States  v.  Brovm,  Gilp.  155.  So,  where  the  condition  pre- 
scribed for  a  treasurer's  bond  was  that  he  should  ''pay  over  according  to  law 
all  moneys  ....  received  for  state,  county,  township,  or  other  purposes," 
and  the  condition  expressed  in  the  bond  was  that  he  should  "faithfully  and 
impartially  dischaige  all  the  duties  of  his  said  office  agreeably  to  law:"  Stat^ 
V.  Findleyy  10  Ohio,  51.  In  such  a  case,  the  condition  expressed  clearly  in- 
cludes the  statutory  condition.  Mr.  Justice  Grimk^,  delivering  the  opinion 
iu  the  case  last  cited,  said:  "That  part  which  is  legal  is  marked  out  by  the 
statute-book  itself,  and  is  therefore  as  completely  severable  from  the  rest  aa 
if  the  two  parts  were  separated  in  the  condition  of  the  Ixind.  There  can  bo 
neither  mistake,  confusion,  nor  injustice  in  so  holding.  The  law  is  not  so  ab- 
solutely a  cabalistical  science  as  to  refuse  to  listeu  to  the  interpretations  of 
good  sense. " 

The  same  rule  applies  to  attachment  bonds:  Drake  on  Attachments,  sec.  1.30; 
Ranning  w  Heet'ejt^  2  Tenn.  Ch.  263;  and  to  injuuctioa  bonds:  2  High  on  Inj., 
sec.  1622;  Johnson  v.  Vaagltan^  9  B.  Mon.  217;  Proprietors  v.  Musseyy  43 
Me.  307;  HoUUiay^s  ExWs  v.  Myers,  11  W.  Va.  276,  citing  the  principal  case; 
Oeortft  A,  Ruhelman  Hardware  Co,  v.  Oreve,  21  Cent.  L.  J.  108.  So  it  ap- 
plios  to  api)eal  bonds  and  bonds  on  writ  of  error:  Sanders  v.  Rivers,  3  Stew. 
109;  McKenmn  v.  Hall,  1  Yerg.  397;  Terry  v.  Stukely,  3  Id.  505;  Banks  v. 
McDowel,  1  Coldw.  84;  Sharp  v.  Pickens,  4  Id.  268;  Hutc/iutson  v.  Fulghum,  4 
Heisk.  550.  Where  the  statute  requires  an  appeal  bond  to  be  conditioned 
for  the  payment  of  the  costs  of  appeal  only,  or  the  costs  and  damages,  and 
such  a  bond  is  in  fact  conditioned  to  prosecute  the  appeal  with  effect  or  to 
perform  the  judgment  of  the  appellate  court,  or  the  like,  the  condition  will  be 
eat  down  to  that  prescribed  by  the  statute,  and  judgment  can  be  rendered  on 
the  bond  only  for  the  costs  of  the  appeal,  or  the  costs  and  damages:  Id.  This 
was  settled  iu  Tenucssec,  in  particular,  in  the  decisions  above  cited,  but  it  is 
said  iu  Sharp  v.  Pickens,  4  Coldw.  268,  that  the  doctrine  at  first  might  "  well 
have  been  questioned." 

In  boil  bonds  and  recognizances  for  appearance,  also,  non-statutory  conditions 
superadded  to  those  which  are  statutory  may  be  rejected  as  surplusage,  if  sepa. 
rable,  and  the  residue  held  valid  if  the  statute  does  not  make  bonds  void  which 
do  not  conform  to  it:  Maleverer  v.  Redshaw,  1  Mod.  35;  W kitted  v.  Governor,  6 
Port.  3.35.  In  Maleverer  v.  Redshaw,  supra,  Twisden,  J.,  referring,  doubtless, 
to  Norton  v.  Simmes,  Hob.  14,  where  a  bail  bond  superadding  non-statutory 
conditions  was  held  void  under  statute  23  Hen.VI.,  c.  9,  because  the  statute  ex- 
pressly made  it  so,  said:  *'  I  have  heard  Lord  Hobart  say  upon  this  occasion, 
*  that  because  the  statute  would  make  sure  work,  and  not  leave  it  to  exposition 
what  bonds  should  be  taken,  therefore  it  was  added  that  bonds  taken  in  any 
other  form  should  be  void;*  for,  said  he,  the  statute  is  like  a  tyrant,  where  he 
comes  he  makes  all  void,  but  the  common  law  is  like  a  nursing  father,  makes 
void  only  that  part  wiiere  the  fault  is,  and  preserves  the  rest." 

While  it  is  thus  frequently  held  that  a  bond  superadding  to  conditions  pre- 
scribed by  statute  others  which  are  non-statutory  may  be  sustained  an  a  stat- 
utory bond  as  to  the  former,  rejecting  the  latter  as  surplusage,  it  has  been 
thought  to  admit  of  some  question  whether  or  not  the  non-statutory  condi- 
tions might  not  be  enforced  as  a  common- law  obligation  iodependently  of  the 
statute.  In  a  number  of  decisions  it  has  been  declared  that  the  non-statutory 
conditions  in  sucli  a  case  were  absolutely  void:  Hall  v.  Cushing,  9  Pick.  404; 
Armstrong  v.  U^^Ued  States,  Pet.  C.  C.  46;  United  States  v.  HoweU,  4  Wash. 
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620;  United  States  v.  ffumason,  5  Saw.  537;  George  A.  Rubelman  HarfU 
ware  Co,  v.  Oreve,  21  Cent  L.  J.  108.  In  the  case  last  cited,  a  Miaaonri 
case,  there  was  an  injunction  bond  containing  some  conditions  prescribed  by 
statute,  and  others  which  were  non-statutory,  and  the  action  was  brought  on 
tlie  latter,  disregarding  the  former;  but  it  was  held  that  it  could  not  be  main- 
tained, because  the  non-statutory  conditions  were  without  consideration. 
Lewis,  P.  J.,  delivering  the  opinion,  said:  ''All  the  cases  show  that  the  inter- 
polation of  extrastatutory  conditions  will  not  modify  the  force  of  a  statutory 
)>ond,  or  impair  the  efficacy  of  its  statutory  stipulations.  But  that  an  extra- 
statutory  stipulation  in  such  a  bond  may  be  enforced  alone  is  quite  another 
proposition.  The  statute  offered  to  the  obligor  a  restraining  order  upon  cer- 
Udn  conditions,  and  subject  to  certain  consequences  in  specified  contingencies. 
The  terms  of  the  present  bond  subject  him  to  a  condition  not  imposed  by  the 
statute,  and  this  action  seeks  to  fix  upon  him  consequences  which  were  not 
suggested  in  the  statutory  proposal,  and  which  curtail  its  benefits  in  a  way 
not  warranted  by  the  law.  Such  a  condition  is  contrary  to  the  manifest  pol- 
icy of  the  law,  and  is  therefore  void.  If  the  obligor  has  realized  the  benefits 
for  which  the  bond  was  given,  he  has,  in  the  statutory  undertakings,  supplied 
the  whole  consideration  for  them  which  the  law  exacted.  It  is  as  if  A  should 
direct  his  servant  to  sell  a  piece  of  property  to  B  for  a  certain  price.  The 
servant  puts  an  advance  upon  the  price  for  his  own  benefit  and  pockets  the 
difference.  This  is  no  less  a  fraud  on  the  intentions  of  A  because  B  was  will- 
ing to  pay  the  excess.  The  extrastatutory  undertaking  is  without  any  con- 
sideration which  the  law  will  recognize." 

The  cases  hereinafter  mentioned,  in  which  it  has  been  held  that  bonds  con- 
taining such  extrastatutory  conditions  could  be  sustained  as  common-law 
obligations,  seem  to  us  to  be  at  variance  with  the  doctrine  of  this  decision. 

2.  Bonda  Containing  Extrtutatutory  Conditions  Held  Void,  trA^w.— Of  course 
where  the  statute,  expressly  or  by  necessary  implication,  declares  Toid  a  bond 
conditioned  otherwise  than  as  prescribed  by  the  statute,  there  can  be  no  ques- 
tion as  to  its  entire  invalidity.  So  if  the  bond  is  exacted  colore  officii^  it  is 
void:  Smith  v.  Allen,  21  Am.  Dec.  33;  Burrall  v.  Acker,  35  Id.  582;  l/nited 
States  v.  Tingey,  5  Pet.  116;  United  States  v.  Humason,  6  Saw.  199;  Woot^rs 
V.  Smith,  56  Tex.  198.  So  if  the  good  and  bad  conditions  of  a  statutory  bond 
are  not  separable,  the  whole  bond  is  void:  Nottingham  v.  OUes,  1  Pen.  120; 
United  States  v.  Brown,  Gilp.  180,  explaining  United  States  v.  Morgan,  3 
Wash.  10. 

In  Texas  it  seems  to  be  established  that  if  a  bail  bond,  official  bond,  or 
other  statutory  bond  contains  extrastatutory  conditions  more  onerous  than 
the  statute  requires,  the  whole  bond  is  void:  Janes  v.  Reynolds^s  Adm*rs,  2  Tex. 
250;  Johnson  v.  Erskine,  9  Id.  1;  Turner  v.  State,  14  Tox.  App.  168.  So  in 
Georgia,  where  a  bail  bond  omitted  a  statutory  condition  beneficial  to  the  bail, 
and  contained  an  extrastatutory  condition  which  was  prejudicial,  it  was  held 
void:  Tucker  v.  Davis,  15  Ga.  573. 

3.  Bond  Containing  Extrastatutory  Conditions  VcUid  as  Common-law  Bond, 
frhen, — It  has  been  held  in  a  number  of  well-considered  cases  that  where  a 
statutory  bond  is  voluntarily  given  containing  conditions  not  prescribed  by 
the  statute,  and  is  not  declared  void  by  the  statute,  expressly  or  by  implica- 
tion, nor  contrary  to  public  x)olicy,  though  not  valid  in  its  entirety  as  a  stat- 
utory bond,  it  is  good  as  a  common-law  bond:  United  States  v.  Hodson,  10 
WaU.  395;  United  States  v.  Mora,  97  U.  S.  413;  Hester  v.  KeUh,  1  Ala.  316; 
Ware  v.  Jackson,  24  Me.  166;  aeaves  v.  Dockray,  67  Id.  118;  Morse  v.  Hods- 
don,  5  Mass.  314;  Philadelphia  v.  Shallcross,  14  Phila.  136;  SImUct  v.  Kirkem- 
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daU,  100  Pa.  St.  307;  Bing  v.  Gibbs,  26  Wend.  .502.  Thus  an  official  bond 
imposing  an  obligation  greater  than  the  statate  required  was  held  binding 
on  both  principal  and  surety  to  the  full  extent  of  its  terms,  where  such  cou- 
Btruction  was  not  forbidden  by  the  statute  nor  contrary  to  the  intention  of 
the  obligors:  Philadelphia  v.  ShallcroM,  14  Phila.  135;  Cleaves  v.  Dockray,  67 
Me.  1-18.  So  where  one  voluntarily  gave  a  forthcoming  bond  with  a  condition 
more  onerous  than  the  officer  had  a  right  to  require,  it  was  held  valid  to  its  full 
extent  as  a  common-law  bond:  Slutter  ▼.  KirhendaU,  100  Pa.  St.  307.  Where 
the  condition  of  an  executor*8  bond  does  not  conform  to  the  statute,  but  re- 
quires nothing  more  than  the  statute  requires,  and  the  bond  is  voluntarily 
given,  and  is  not  made  void  by  the  terms  of  the  statute,  it  is  unquestionably 
good  as  a  common-law  obligation:  Ordinary  v.  Cooley,  30  N.  J.  L.  179.  See 
also  Woolwkk  v.  Forrext,  2  N.  J.  L.  115;  Middletown  v.  McGormick,  3  Id.  600, 
for  an  application  of  the  same  rule  to  other  official  bonds. 

A  replevin  bond  executed  under  statute  11  Geo.  11.,  c.  19,  sec.  23,  condi- 
tioned to  appear  and  prosecute  the  action  with  efifect,  to  make  return  of  the 
property  if  return  was  adjudged,  and  to  save  the  sherifiF  harmless,  the  latter 
clause  being  in  excess  of  the  statute,  was  nevertheless  held  valid  in  Dunbar 
V.  Dunn,  10  Price,  54.  The  court  "declared  they  were  clearly  of  opinion 
....  that  the  condition  to  indemnify  the  sheriff  was  consistent  with  the 
established  form  of  replevin  bond  as  used  in  practice;  and  that  there  was  no 
necessity  to  pursue  so  strictly,  as  it  had  been  urged  the  defendant  ought  to 
have  done,  the  language  of  the  statute  in  taking  such  bonds,  as  the  11  Qeo. 
IT.  had  not  declared  bonds  taken  in  any  other  than  a  prescribed  form  should 
be  void."  They  observed  "that  the  form  of  the  bond  now  in  use  was  com- 
mon before  the  statute,  and  the  condition  was  in  every  respect  reasonable  and 
unobjectionable,  and  that  the  sheriff  would  be  also  entitled  to  take  another 
bond  for  his  own  indemnity,  if  that  part  of  the  condition  which  was  now  ob- 
jected to  were  excluded,  the  effect  of  which  would  be  to  put  the  party  to  tlie 
expense  of  two  bonds."  See  Morris  on  Heplevin,  270;  see  also  Morse  v.  I/odn- 
don,  5  Mass.  314;  Lamden  v.  Conoway^  5  Harr.  (Del.)  1.  A  bastardy  bond 
superadding  to  the  statutory  condition  for  appearance  a  condition  to  abide 
the  judgment  is  good,  such  condition  being  common  in  such  bonds:  ^ew 
Haven  v.  Rogers,  32  Conn.  221. 

The  principal  casb  is  cited  to  the  point  that  a  guardian*s  bond  whose 
condition  is  less  extensive  than  the  statute  prescribes  is  nevertheless  valid, 
in  Ilolliday's  Ex'rs  v.  Myers,  11  W.  Va.  294;  and  Gibson  v.  Beckham,  16  Id. 
333.  It  is  cited  also  in  Heed  v.  Hedges,  Id.  194,  to  the  point  that  a  guar- 
dian *8  bond  need  not  recite  the  guardian's  appointment;  rnd  in  Cluipman  v. 
Commonwealth,  25  Gratt.  736,  to  the  proposition  that  an  officer  and  his  sure- 
ties are  estopped  by  the  official  bond  executed  by  them  from  denying  the 
validity  of  his  appointment. 


Ckibbins  v.  Markwood. 

[13  Obattak,  495.] 

Sale  op  Retebsion  by  Expectant  Heib  may  be  Rescd^'ded  for  Inade- 
quacy of  price,  according  to  the  established  doctrine  in  England. 

Resci.ssion  op  Sale  of  Reversion  by  One  not  Expectant  Heir,  for  In- 
adequacy of  consideration,  was  not  a  settled  principle  of  equity  juris- 
prudence in  England  at  the  date  of  American  independence. 
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Policy  of  This  Coitntry  Favobs  Freb  Amen ation  of  property. 

Sale  by  Adult  of  Vested  Expectajit  Intebest  in  reversion  or  remainder 
is  not  against  public  policy  in  Virginia,  and  is  binding  if  not  procured 
by  ill  practice. 

Inadequacy  of  Price  is  not  Alokb  Ground  for  Rescinding  Sale  of 
Reversion  by  a  young  man  who  had  just  attained  his  majority,  but  it 
may,  with  other  circumstances,  be  evidence  of  fraud. 

Retention  of  Part  of  Price  by  Purchaser  is  No  Ground  of  Rescis- 
sion of  a  sale  of  a  reversion,  especially  where  it  was  withheld  by  consent. 

Bill  to  rescind  and  set  aside  a  sale  of  the  plaintiff's  interest 
in  certain  realty.  The  case  is  stated  in  the  opinion.  The  court 
below  found  no  actual  fraud,  but  decreed  a  rescission  on  the 
ground  that  it  was  a  sale  of  a  reversion  for  half  its  value  by 
an  inexperienced  youth.     The  defendant  appealed. 

Baldwin^,  for  the  appellant. 

Michie,  for  the  appellee. 

By  Court,  Allen,  P.  It  appears  from  the  pleadings  and 
proofs  in  this  cause  that  the  father  of  the«px)ellee  departed  this 
life  intestate  about  fourteen  years  before  the  institution  of  this 
suit;  that  he  owned  at  the  time  of  his  death  a  house  and  lot  in 
the  village  of  Mount  Sidney,  Augusta  county,  and  an  outlot  con- 
taining about  eleven  acres  adjoining  the  village.  He  left  four 
children  (all  infants),  one  of  whom  died  under  age.  The  ap- 
pellee was  the  eldest  child;  and  when  he  attained  his  full  age  on 
the  twenty-fourth  of  November,  1851,  he  was  the  owner  of  an 
undivided  one  third  of  said  property,  subject  to  the  dower  inter- 
est of  his  mother.  The  estate  was  a  vested  interest,  two  thirds  a 
present,  and  one  third  an  interest  in  reversion;  the  whole  was  in 
the  occupation  and  possession  of  his  mother,  to  whom  dower 
had  not  been  assigned.  Immediately  after  an-iving  at  full  age, 
the  appellee  offered  his  interest  in  the  property  lor  sale  to  sun- 
diy  individuals.  In  less  than  two  months  after  he  attained  bis 
majority  he  made  sale  of  it  to  the  appellant  for  one  hundred 
and  sixty  dollars,  of  which  one  hundred  dollars  was  to  be  paid 
down  and  sixty  dollars  to  be  paid  in  nine  months,  in  paper.  On 
the  sixteenth  day  of  January,  1852,  the  appellee  conveyed  the 
property  to  the  appellant;  on  the  tenth  of  March  thereafter  his 
mother  died  with  pulmonary  consumption,  after  a  confinement 
to  her  bed  of  about  a  month.  The  appellee  instituted  this  suit 
on  the  twentieth  of  March,  1852,  to  set  aside  the  sale  and  to 
annul  the  deed,  upon  two  grounds:  1.  Of  actual  fraud,  circum- 
vention, and  imposition  on  the  part  of  the  appellant;  and  2.  Of 
constructive  fraud  supposed  to  be  imputed  by  the  policy  of  the 
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law  to  such  a  bargain,  growing  out  of  the  mere  inadequacy  of 
the  price.  The  evidence  shows  that  the  appellee  had  not  actu- 
ally resided  with  his  mother  for  several  years  before  he  attained 
full  age;  and  that  for  some  years  he  had  been  doing  business  for 
himself,  uncontrolled  by  his  mother  or  any  other  person.  But 
as  he  was  a  frequent  visitor  at  her  house,  he  had  better  oppor- 
tunities than  the  appellant  of  informing  himself  of  the  condition 
of  her  health.  There  is  no  allegation  in  the  bill  or  anything  in 
the  proof  to  show  that  the  appellee  was  not  fully  acquainted  with 
his  rights,  and  the  extent  of  his  interest  in  the  property  when  he 
contracted  to  sell  it.  He  seems  to  have  been  a  young  man  of  at 
least  ordinary  intelligence,  and  as  he  had  been  doing  business 
on  his  own  account  for  some  years,  he  must  have  had  some  ex- 
perience in  dealing.  At  the  time  of  the  sale  he  was  indebted  in 
a  sum  not  exceeding  fifty  dollars,  but  no  portion  thereof  was 
due  to  the  appellant;  and  it  is  not  proved  that  there  was  any  re- 
lation of  confidence  between  the  parties.  The  proposition  to 
sell  appears  to  have  been  made  by  the  appellee  to  the  appellant; 
and  this  after  he  had  been  offering  his  interest  in  the  property 
for  sale  to  others.  Dpon  the  facts  in  the  record,  the  court  below 
held,  and  as  I  think  correctly,  that  there  was  not  the  least  rea- 
son for  imputing  any  actual  fraud  to  the  appellant  in  this  trans- 
action. 

In  view  of  the  facts  that  the  property  was  undivided,  that 
dower  had  not  been  assigned,  that  the  widow  from  the  deatli  of 
her  first  husband  had  been,  and  at  the  time  of  the  sale  was,  in 
the  actual  possession  of  the  whole  thereof,  the  court  below  seems 
to  have  considered  that  the  interest  sold  by  the  appellee  was 
merely  reversionary.  So  regarding  it,  the  question  is  presented 
for  the  first  time  in  this  court  for  direct  adjudication.  How  far 
it  is  incumbent  on  the  party  dealing  with  the  seller  of  such  an 
expectant  interest  to  establish,  not  only  that  there  was  no  actual 
fraud,  but  that  he  had  agreed  to  pay  a  fair  and  adequate  con- 
sideration ? 

In  reference  to  expectant  heirs,  and  those  sustaining  that 
character,  the  doctrine  seems  now  to  be  fully  established  in 
England  that  they  are  entitled,  for  mere  inadequacy  of  price,  to 
have  the  contract  rescinded,  upon  the  terms  of  refunding  the 
money  and  interest  received.  In  Edwards  v.  Burt,  15  Eng.  L. 
&  Eq.  434,  decided  in  1852,  the  lord  chancellor  observes  that 
'*  it  is  unnecessary  to  canvass  or  discuss  the  principles  on  this 
subject,  for  the  rule  on  it  was  finally  and  distinctly  established 
by  the  house  of  lords  in  the  case  of  Lord  Aldborough  v.  Ti/re,  7 
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CI.  &  Fin,  436;  and  that  case,  following  several  of  the  previous 
authorities,  clearly  establishes  that  the  purchaser  of  a  reversion- 
ary interest,  or  at  all  events  the  purchaser  of  such  an  interest 
from  an  expectant  heir,  or  from  a  person  standing  in  the  situa- 
tion of  an  expectant  heir  (and  the  plaintiff  Mrs.  E.  clearly  sus- 
tained that  character),  is  bound,  if  the  transaction  is  impeached 
within  a  reasonable  time,  to  satisfy  the  court  that  he  gave  the 
fair  market  value  for  what  he  purchased." 

In  that  case  property  had  been  bequeathed  to  the  mother  of 
Mrs.  E.  for  life,  with  remainder  to  Mrs.  E.  for  life.  At  the  time 
of  the  sale  the  mother  was  seventy-four  years  of  age,  and  Mrs. 
E.  was  thirty-eight.  So  situated,  she  clearly  sustained,  accord- 
ing to  this  opinion,  the  character  of  one  standing  in  the  situa- 
tion of  an  expectant  heir.  After  this  recent  and  unequivocal 
recognition  of  the  rule  as  finally  established,  it  is  unnecessary 
to  i-eview  the  long  series  of  cases  upon  this  subject.  They  will 
bo  found,  and  the  substance  of  them  set  out  and  commented 
upon,  in  the  note  to  the  case  of  Lord  Chesterfield  v.  Janssen,  in 
White  &  Tudor's  Lead.  Cas.  344,  393.  See  also  Davis  v.  Duke 
of  Marlborough y  2  Swanst.  113, 147,  note  a. 

Contracts  with  persons  sustaining  the  character  of  expectant 
heirs,  entered  into  during  the  life-time  of  the  parent  or  relation 
standing  in  loco  parentis,  for  the  purchase  of  interests  depend- 
ent upon  the  bounty  of  such  parent  or  relation,  may  be  obnox- 
ious to  the  imputation  of  fraud  on  the  rights  and  interests  of 
tbo  parent  or  relation.  In  Chesterfield  v.  Janssen,  2  Ves.  sen. 
125,  15G,  Lord  Hardwicke  said:  "A  fraud  may  be  collected  or 
inferred,  in  the  consideration  of  this  court,  from  the  nature 
and  circumstances  of  the  transaction,  as  being  an  imposition 
and  deceit  on  other  persons  not  parties  to  the  fraudulent  agree- 
ment." Under  this  head  he  enumerates  maniage-brocage  con- 
tracts, in  which  neither  of  the  contracting  parties  are  deceived, 
but  they  tend  to  deceive  others;  contracts  to  return  a  part  of 
the  portion  of  the  wife;  contracts  by  some  creditors  to  seciire  a 
larger  portion  of  their  debts  before  they  will  unite  in  a  deed  of 
composition  with  other  creditors;  and  in  the  same  class  he  men- 
tions catching  bargains  with  heirs,  reversioners,  and  expectants 
in  the  life-time  of  the  father,  etc.  "The  father,  ancestor,  or 
relation  from  whom  was  the  expectation  of  the  estate  is  kept 
ignorant,  and  is  so  misled  and  seduced  to  leave  his  estate,  not 
to  his  heir  or  family,  but  to  a  set  of  artful  persons  who  have 
divided  the  spoil  beforehand." 

In  conformity  with  this  rule,  it  was  held  in  BoynUm  v.  Hubbard^ 
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7  Mass.  112,  that  a  contract  made  by  an  heir  to  convey,  on  the 
death  of  the  ancestor  living  the  heir,  a  certain  undivided  part 
of  what  should  come  to  the  heir  by  descent,  devise,  or  distri- 
bution, was  a  fraud  upon  the  ancestor.  This  deceit,  says  Par- 
sons, C.  J. ,  is  relieved  against  as  a  public  mischief,  as  being  a 
deceit  on  the  father  or  other  relation,  who  is  thus  influenced  to 
leave  his  fortune  to  be  divided  amongst  a  set  of  common  ad- 
venturers, and  because  it  is  destructive  of  all  well-regulated 
control  or  authority  of  persons  over  their  children,  or  others 
having  expectations  from  them. 

The  rule,  when  limited  and  restricted  to  the  sale  of  expectan- 
cies of  the  above  description,  may  be  sustained  by  principles 
applicable  alike  to  all  well-regulated  communities.  It  is  the 
policy  of  every  well-constituted  society  to  protect  against  fraud 
and  to  suppress  vice.  Contracts  with  young  heirs  for  mere  expect- 
ancies dependent  upon  the  bounty  of  the  relation  tend  to  encour- 
age both.  They  are  most  generally  entered  into  for  the  purpose 
of  ministering  to  some  secret  vicious  indulgence.  A  deceit  is 
practiced  on  the  owner  and  disposer  of  the  property,  and  the 
necessity  of  concealment  subjects  the  expectant  heir,  generally 
young  and  inexperienced,  to  oppressive  sacrifices. 

In  the  note  to  Davis  v.  Duke  of  Marlborough ,  2  Swanst.  113, 
147,  the  annotator  states  that  the  principle  laid  down  in  some 
of  the  cases  as  that  on  which  the  doctrine  is  in  part  founded 
would  seem  to  comprehend  every  person  dealing  for  a  rever- 
sionary interest;  yet  he  raises  the  question,  whether,  in  order 
to  constitute  a  title  to  relief,  the  reversioner  must  not  combine 
the  character  of  heir.  He  remarks  that  the  reversionary  in- 
terests, the  sale  of  which  has  been  rescinded  from  mere  inade* 
quacy  of  price,  were  expectant  on  the  decease  of  a  parent  or 
other  lineal  ancestor  in  every  instance,  except  in  a  few  cases 
which  he  enumerates,  in  all  of  which  the  sales  have  been  made 
while  the  vendors  were  in  distress,  and  so  the  transactions  were 
affected  with  actual  fraud. 

The  doctrine  of  imposing  upon  a  purchaser  from  a  rever- 
sioner, who  does  not  sustain  the  character  of  an  expectant  heir, 
the  heavy  burden  of  showing,  in  all  cases  and  at  all  times,  that 
he  has  paid  a  full  and  adequate  consideration,  has  not  always 
been  acquiesced  in  as  correct.  In  some  of  the  earlier  cases  an 
opposite  rule  has  been  acted  on.  Thus,  in  Nwoh  v.  Gould,  2 
Ves.  sen.  422,  Lord  Hardwicke  refused  to  set  aside  the  pur- 
chase of  a  reversion  at  an  under-value,  there  being  no  fraud. 
He  observed:  "  There  is  no  proof  of  any  fraud  or  imposition  on 
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the  vendor;  nothing  but  suspicion;  and  therefore  it  is  too  much 
to  set  aside  the  purchase  merely  on  the  value."  In  GriffUh  v. 
Sprailey,  1  Cox,  383,  the  subject  of  sale  consisted  in  part  of 
a  reversion.  Lord  Chief  Baron  Eyre  remarked  "  that  the  case 
had  been  much  rested  upon  this,  that  the  satisfaction  received 
was  so  inadequate  in  value  that  it  was  impossible  to  resist 
the  inference  of  fraud  which  arises  from  such  inadequacy;  or, 
if  possible,  to  make  inadequacy  itself  a  distinct  principle  of 
relief  in  equity.  But  that  he  knew  of  no  such  principle,  and 
the  common  law  knows  of  none  such;  that  he  would  never 
agree  that  inadequacy  of  consideration  is  in  itself  a  principle 
upon  which  a  party  may  be  relieved  from  a  contract  he  has  wit- 
tingly and  willingly  entered  into.  But  it  may  be  a  strong  evi- 
dence of  fraud  when  the  transaction  is  such  as  to  be  inconsistent 
with  the  sober  manner  of  a  man's  conducting  his  afiairs."  In 
Wood  V.  Abrey,  3  Madd.  417,  the  vice-chancellor,  Sir  John  Leach, 
in  reply  to  the  argument  that  the  party  was  entitled  to  relief  on 
the  ground  of  the  purchase  being  of  a  reversion,  unless  the 
purchaser  could  show  that  the  consideration  was  adequate,  ob- 
served "  that  the  policy  of  this  rule  as  to  reversions  may  be  well 
doubted,  and  if  the  cases  were  looked  into,  it  might  be  found 
that  the  rule  was  originally  referred  only  to  expectant  heirs,  and 
not  to  reversioners." 

In  Shelly  v.  Nash,  3  Madd.  232,  the  same  judge  questions  the 
principle  and  the  policy  of  the  rule,  arguing  to  show  that  sell- 
ers of  reversions  were  not  necessarily  in  the  power  of  those  with 
whom  they  contract;  and  that  persons  who  sell  their  reversions 
from  the  pressure  of  distress  are  thrown  by  the  rule  into  the 
hands  of  those  who  are  likely  to  take  advantage  of  their  situa* 
tion;  for  no  person  can  securely  deal  with  them.  Sir  William 
Grant,  in  Peacock  v.  Evans,  16  Ves.  512,  says  that  the  tendency 
of  this  doctrine  is  to  render  aU  bargains  with  such  persons  very 
insecure,  if  not  impracticable.  And  again,  in  Oowland  v.  De 
Faria,  17  Id.  20,  the  same  judge  speaks  of  the  rule  requiring 
such  a  purchaser  to  show  that  a  f  ufl  and  adequate  consideration 
was  paid  as  imposing  a  heavy  burden  upon  him;  but  that  hia 
case  is  an  exception  to  the  general  rule,  that  for  mere  inadequacy 
of  value  a  contract  is  not  to  be  set  aside.  In  Jeremy's  Equity 
Jurisdiction,  398,  the  writer  draws  a  distinction  between  con- 
tracts with  expectant  heirs  and  contracts  with  the  ^tual  owner 
in  remainder  or  reversion;  and  conceiving  that  contracts  of  the 
latter  class  are  not  necessarily  of  a  nature  to  excite  suspicion, 
he  classes  them  with  bargains  to  be  set  aside  on  account  of 
fraud,  and  not  merely  on  the  ground  of  inadequacy  of  price. 
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The  rule,  therefore,  if  distinctly  settled  in  England  as  being 
applicable  to  contracts  with  reversioners  "who  do  not  combine 
the  character  of  expectant  heirs,  has  only  been  so  established 
within  a  recent  period,  and  not  without  serious  doubts  as  to  its 
propriety.  The  authorities  referred  to  show  that  it  could  not 
be  regarded  as  a  settled  principle  of  equity  jurisprudence  at  the 
date  of  American  independence.  The  subject  was  alluded  to 
in  the  case  of  McKinney  v.  Pinckard,  2  Leigh,  149  [21  Am.  Dec. 
601].  The  case  was,  however,  decided  on  other  grounds;  the 
judge  who  delivered  the  opinion  of  the  court  remarking  that  it 
was  not  necessary  in.  that  case  to  decide  whether  every  seller  of 
an  expectant  interest  is  to  be  treated  as  an  expectant  heir;  and 
therefore  he  gave  no  opinion  on  that  point.  The  question  l\as 
not  been  adverted  to  in  any  other  case,  and  is  therefore  one  of 
the  first  impression  in  Virginia. 

There  would  seem  to  be  no  greater  reason  for  restricting  the 
right  of  the  owner  of  a  reversion  or  vested  remainder  than  of 
property  in  his  actual  possession.  A  reversion  is  an  interest 
of  value.  It  has  its  market  price;  it  may  be  subjected  to  the 
claims  of  creditors;  and  the  owner  himself  may  make  a  valid 
sale  at  public  auction,  according  to  all  the  authorities.  Yet, 
according  to  the  doctrine  of  the  recent  English  cases,  every 
person  entitled  to  such  reversion  or  remainder  is  treated  as 
an  expectant  heir,  and  in  the  language  of  Lord  Thurlow  in 
Ourynne  v.  Beaton^  1  Bro.  C.  C.  1,  9,  **  there  is  a  policy  in 
justice  protecting  the  person  who  has  the  expectancy,  and  re- 
ducing him  to  the  situation  of  an  infant  against  the  effects  of  his 
own  conduct."  It  becomes,  therefore,  important  to  inquire  into 
the  principle  upon  which  this  doctrine,  as  applied  to  reversions 
and  vested  remainders,  is  supposed  to  rest;  and  to  ascertain 
how  far  the  policy  on  which  it  is  founded  is*  applicable  to  the 
condition  of  this  country.  If  the  doctrine  grows  out  of  a  policy 
hostile  to  our  system  of  government,  and  incompatible  with 
the  habits  of  our  people,  there  can  be  no  propriety,  when  not 
controlled  by  binding  authority,  in  our  following  the  more  re- 
cent English  cases. 

The  case  of  Twisleton  v.  Griffith,  1  P.  Wms.  310,  contains  the 
the  first  enunciation  of  a  policy  which  at  length  has  prevailed 
in  the  English  courts.  In  that  instance,  a  vendor  thirty-four 
years  of  age,  married,  and  the  father  of  a  family,  was  the  owner 
of  a  remainder  until  aft^r  his  father's  death,  who  was  old,  and 
died  two  years  after  the  sale.  Lord  Northington  denied  relief, 
yet  upon  a  rehearing  before  Lord  JefiEries,  relief  was  granted; 
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the  chancellor  declaring  such  bargains  tended  to  the  destruc- 
tion of  heirs  sent  to  town  for  education,  and  to  the  destruction 
of  families;  that  he  saw  no  inconvenience  in  the  objection, 
that  at  this  rate  an  heir  could  not  sell  his  reversion.  This  might 
force  an  heir  to  go  home  and  submit  to  his  father,  or  bite  the 
bridle  and  endure  some  hardships;  and  in  the  mean  time  he 
might  grow  wiser  and  be  reclaimed.  This,  which  seems  to  be 
the  leading  case,  was  one  in  which  the  reversioner  occupied  the 
position  of  heir,  his  father,  the  owner  of  the  life  estate,  being 
regarded  as  the  head  of  the  family. 

In  the  next  case.  Cole  v.  Gibbons,  3  P.  Wms.  290,  where  the 
policy  of  the  rule  was  expounded,  the  plaintiff  claimed  a  rever- 
sion by  a  bequest  of  his  uncle.  Lord  Talbot  said  the  cases  of 
heirs  were  not  in  point;  and  because  no  heir  was  concerned,  and 
he  afterwards  confirmed  the  sale,  relief  was  denied.  But  the 
chancellor  said  that,  as  to  the  cases  of  expectant  heirs,  it  was 
the  policy  ol  the  nation  to  prevent  a  growing  mischief  to  ancient 
families,  that  of  seducing  the  heir  apparent  from  a  dependence 
on  his  ancestor,  who  would  probably  have  supported  him,  and 
by  feeding  his  extravagances  tempting  him  in  his  father's  life- 
time to  sell  the  reversion  of  the  estate  which  was  settled  upon 
him,  for  as  much  as  it  tended  to  the  ruin  of  families. 

Throughout  the  whole  series  of  cases,  the  policy  announced 
in  the  two  foregoing  cases,  of  maintaining  a  due  subordination 
to  the  head  of  the  family  and  preventing  the  breaking  up  of 
family  estates,  seems  to  be  the  main  foundation  to  the  doctrine. 
Any  person  having  a  reversionary  interest  to  dispose  of  has, 
irrespective  of  his  age,  come  to  be  classed  with  an  expectant 
heir,  and  in  the  language  of  Lord  Thurlow  above  quoted,  re- 
duced to  the  situation  of  an  infant  against  the  effect  of  his  own 
conduct.  This  no  doubt  has  arisen,  in  a  great  degree,  from  the 
situation  of  real  property  in  England.  Owing  to  their  practice  of 
strict  settlements  and  the  laws  of  entail,  the  parent  or  ancestor 
is  generally  a  life  tenant,  and  the  expectant  heir  a  reversioner. 
Thus  combining  both  characters,  the  courts,  for  reasons  of  policy, 
have  applied  principles  adopted  to  protect  the  young  and  inex- 
perienced expectant  heir  to  the  owners  of  reversions  and  remain- 
ders. The  reasons  of  policy  which  have  influenced  the  English 
courts  have  but  little  application  to  this  country.  That  due  sub- 
ordination to  the  head  of  the  family  upon  which  such  stress  is 
laid,  and  which  the  courts  seek  to  enforce  long  after  the  heir  has 
arrived  at  years  of  discretion,  grows  out  of  the  division  of  ranks 
which  prevails  in  that  countiy.     The  political  and  social  pre- 
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eminence  of  the  governing  class  must  be  maintained;  and  defer- 
ence to  the  head  of  the  family  in  all  the  relations  of  life  is  one 
of  the  means  by  which  a  distinction  of  classes  and  gradation  in 
society  is  kept  up  and  preserved.  The  same  consideration  has 
operated  to  prevent  the  breaking  up  of  estates.  Titular  rank, 
without  wealth  or  position,  soon  ceases  to  command  the  respect 
of  the  community.  To  keep  property  in  a  particular  line,  re- 
strictions are  imposed  upon  the  free  alienation  of  real  estate 
through  the  operation  of  their  system  of  primogeniture,  entails, 
and  strict  settlements;  one  of  the  consequences  of  which  is  to 
combine,  in  almost  every  instance,  the  character  of  reversioner 
with  expectant  heir;  and  hence  the  courts  have  assumed  the 
extraordinary  power  to  continue  such  reversioner  in  a  state  of 
pupilage  long  after  he  has  arrived  at  years  of  discretion. 

No  such  reasons  exist  for  the  recognition  of  such  a  doctrine 
here.  The  authority  of  the  parent  whilst  the  child  is  disabled 
to  contract  for  himself  should  be  enforced  by  law;  for  the  best 
security  for  the  morality  of  the  citizen  is  to  be  found  by  pre- 
serving unimpaired  the  family  relations.  But  when  legal  con- 
trol ceases,  the  young  man  is  called  upon  by  the  habits  of  our 
people,  and  his  duty  to  the  public,  to  act  for  himself  in  all  the 
most  important  relations  of  life,  uninfluenced  by  an  abject  def- 
erence to  the  opinions  of  others,  occupying  no  higher  position 
in  society  than  himself.  Proper  reverence  is  due  at  all  times  to 
the  parent  from  the  child;  but  when  the  latter  has  arrived  at 
years  of  discretion,  that  respect  becomes  a  moral  obligation, 
which  courts  are  not  called  upon  to  enforce.  It  will  be  more 
readily  and  cheerfully  fulfilled  when  left  to  the  free  will  of  the 
child  and  the  silent  influence  of  a  healthy  public  opinion,  un- 
affected by  legal  restrictions  upon  his  dominion  over  his  prop- 
erty. 

The  policy  of  our  country  favors  the  free  alienation  of  prop- 
erty, is  adverse  to  large  accumidations  descending  in  a  particular 
line,  and  by  abolishing  entail  and  primogeniture,  encourages  an 
equal  distribution  amongst  all  standing  in  the  same  relation  to 
the  common  ancestor.  As  one  of  the  consequences  of  our  sys- 
tem, it  is  rarely  the  case  that  the  reversioner  combines  the  char- 
acter of  expectant  heir.  Such  combination,  we  have  seen,  is 
the  rule  in  England,  which  has  led  the  courts  to  confound  the 
reversioner  with  expectant  heir,  and  to  apply  the  same  doctrine 
to  both.  In  Virginia  such  combination  is  the  exception.  It  is 
not  often  that  the  child  under  the  control  of  the  parent  or  an- 
cestor has  a  vested  interest  in  his  estate.     Reversions  usually 
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arise  after  the  death  of  the  pareDi  intestate,  and  most  gener- 
ailj  grow  out  of  ansigiuDent  of  dower  to  the  widow,  and  most 
remainders  are  created  by  the  will  of  the  parent  making  proyis- 
ion  for  his  widow  for  life.  A  jonng  man  on  attaining  fall  age 
frequently  finds  himself  the  actoal  owner  of  a  Tested  remainder 
or  rerersion  expectant  on  a  life  estate,  and  constitnting  the  most 
Taloable  property  belonging  to  him.  A  sole  in  snch  cases,  in  the 
dawn  of  manhood,  for  a  nK>derate  consideration,  is  most  gener- 
ally for  the  interest  of  the  owner.  Jodidonsly  invested,  or  well 
improved  in  a  coontry  where  the  field  for  enterprise  is  so  wide 
and  inviting,  it  may  lay  the  foundation  of  a  fortune  far  exceed- 
ing the  valne  of  the  whole  fee-simple  wh^i  the  life  estate  ter- 
minates. 

By  the  English  mle,  the  owner  of  a  reversion  or  vested  re- 
mainder cannot  derive  benefit  from  his  prop^y  by  negotiating 
a  private  sale.  He  most  either  sell  at  pnUic  aneiion  or  hold  on 
to  the  dry  reversion  until,  perhaps,  the  decline  of  life.  Unable 
to  deal  with  it  as  with  his  other  property,  he  is  thrown  into  the 
hands  of  the  speculator,  who  will  indemnify  himself  for  the  haz- 
ard he  runs  in  being  called  upon  at  some  future  day  to  show  by 
the  vague  opinion  of  witnesses — ^whose  testimony  (A  former 
value  will  be  insensil^y  influenced  by  the  actual  condition  of 
things  when  they  testify — ^that  the  price  was  adequate  at  the  time 
of  the  purchase. 

Whatever  principle  may  be  adopted  in  reference  to  contracts 
with  expectant  heirs,  secretly  selling  the  chance  of  a  parent's  or 
some  relation's  bounty,  it  seems  to  me  that  the  actual  adult 
owner  of  a  vested  interest  in  property,  whether  in  reversion  or 
remainder,  should  not  be  reduced  to  the  condition  of  pupilage 
from  regard  to  any  supposed  rule  of  public  policy,  or  for  the 
purpose  of  extending  to  him  any  particular  protection.  No  such 
rule  of  public  policy  exists  in  this  country;  and  all  attempts  to 
fetter  the  action  of  the  owner  by  restricting  his  power  of  aliena- 
tion operate  injuriously  to  him.  They  lessen  competition,  and 
so  depreciate  the  market  price  of  his  property.  There  is  no  valid 
reason  for  making  this  an  exceptional  case.  The  contracts  of 
such  reversioners  or  remaindermen,  like  all  other  contracts,  if 
made  by  those  competent  to  contract,  if  they  are  not  gained  by 
ill  practice,  nor  made  against  the  laws,  should  be  kept. 

This  court  in  several  instances  has  repudiated  ihe  doctrine 
of  imputing  fraud  as  a  matter  of  law:  Davin  v.  Turner,  4  Qratt. 
422;  Hutchinson  v.  Kelly,  1  Rob.  (Va.)  123;  Bank  of  Alexandria 
V.  Patton,  Id.  499;  and  the  inquiry  in  reference  to  sales  by  rever- 
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sioners  or  remaindermen  should  be  whether  in  the  particular 
case  actual  fraud  existed.  Inadequacy  of  price,  youth,  inexperi- 
ence, indebtedness,  distress,  are  circumstances  to  be  looked  to 
and  weighed  in  determining  whether  the  bargain  in  the  partic- 
ular instance  is  not  so  unconscionable  as  to  demonstrate  some 
gross  imposition,  circumvention,  or  undue  influence;  and  so  to 
justify  relief  on  the  ground  of  fraud.  In  the  absence  of  such 
proof  of  actual  fraud,  I  do  not  think  it  is  incumbent  on  the  pur- 
chaser of  such  an  ex})ectant  interest  to  make  good  the  bargain  by 
showing  that  a  full  and  adequate  consideration  was  paid. 

With  respect  to  the  consideration  in  contracts  of  this  kind,  it 
was  observed  by  Lord  Hardwicke,  in  Nicola  v.  Oould,  2  Ves.  sen. 
422,  "  that  every  purchase  of  this  kind  must  be  on  the  foot  of 
great  uncertainty  as  to  the  value."  And  he  asks,  "  Will  a  court 
of  equity,  after  the  contingency  has  Mien  out  one  way,  enter 
into  the  consideration  of  the  value?"  Or,  as  was  said  by  the 
chief  baron,  in  GHjffUh  v.  Spratley,  1  Cox,  383:  "The  value 
of  a  thing  is  what  it  will  produce,  and  it  admits  of  no  precise 
standard.  One  man  may  sell  his  property  for  less  than  another 
would.  He  may  sell  under  the  pressure  of  circumstances,  which 
may  make  a  smaller  price  more  beneficial  than  a  greater  price 
would  have  been  under  different  circumstances.  If  couii^  of 
equity  were  to  unravel  all  these  transactions,  they  would  throw 
everything  into  confusion,  and  set  afloat  the  contracts  of  man- 
kind." 

In  the  case  under  consideration,  many  of  the  witnesses  de- 
posed that,  in  their  opinion,  the  price  agreed  to  be  paid  was 
adequate.  The  testimony  on  both  sides  shows  that  about  one 
thousand  two  hundred  dollars  would  have  been  the  full  market 
price  for  the  whole  fee-simple,  if  sold  upon  the  usual  terms  of 
credit.  Deducting  one  third,  four  hundred  dollars,  the  value 
of  the  widow's  dower,  and  eight  hundred  dollars  remain  to  be 
divided  amongst  the  three  heirs.  A  present  interest  of  two  hun- 
dred and  sixty-six  dollars  and  sixty-six  and  two  thirds  cents  to 
each,  with  a  reversion  in  four  hundred  dollars,  the  one  third  ex- 
pectant on  the  widow's  life  estate.  This  estimate,  however,  is 
made  upon  the  market  price  of  the  property,  supposing  the 
whole  fee-simple  could  have  been  sold.  But  it  was  undivided, 
and  from  its  nature  probably  not  susceptible  of  equal  division. 
The  consent  of  the  doweress  would  have  been  necessary  to  a 
sale  of  the  whole,  out  and  out.  If  she  refused,  and  elected  (as 
in  all  probability  she  would)  to  have  her  dower  laid  off,  the 
assignment  of  dower  in  such  a  property  would  necessarily  have 
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As  to  the  allegation  that  the  mppeXhoii  haa  wilhhdd  a  posiioa 
of  the  hand  payment,  it  might  oonstitnto  an  objection  to  the 
specific  execution  of  the  contract  at  the  suit  of  the  appelant,  if 
the  same  had  not  been  executed;  but  in  this  eaae  the  oontcact 
has  been  executed  by  the  conTeyance.  And  besides,  the  reten- 
tion of  a  portion  of  the  hand  payment  is  satis&ctoriJy  accounted 
for.  The  proof  shows  that  it  was  withheld  with  the  consent  of 
the  appellee  until  some  inquiry  could  be  made  into  the  condition 
of  the  intestate's  estate. 

Begarding  the  case  as  if  the  whole  interest  sold  was  rever- 
sionary, the  most  favorable  aspect  for  the  appellee  under  which 
it  can  be  contemplated,  he  has,  in  my  opinion,  faQed  to  make 
out  a  claim  to  relief,  either  upon  the  law  or  the  h^cis  of  the  esse. 
In  reality,  however,  the  bulk  of  the  properly  sold  was  a  present 
interest  in  the  undivided  two  thirds.  The  reversionaEy  interest 
embraced  only  the  one  third  to  which  the  widow  would  be  en- 
titled for  life.  The  doctrine  of  the  English  courts  as  to  sales  of 
reversionary  interests  did  not  apply  to  the  most  valuable  por- 
tion of  the  property.  Even  if  the  English  rule  were  recognized 
as  obligatory,  it  might  still  be  questionable  whether  it  should 
be  extended  to  the  purchase  of  such  an  interest,  the  larger  por- 
tion of  which  was  a  present  interest  in  the  seller.  But  resting 
Diy  judgment  upon  the  broader  ground  before  discussed,  that 
the  purchaser  of  such  an  expectant  interest  is  not  bound  to  show 
that  the  price  'given  was  adequate,  when  no  fraud  is  imputed  or 
proved,  I  do  not  deem  it  important  to  pursue  this  latter  branch 
of  the  inquiry  any  further. 

I  think  the  decree  was  erroneous,  and  should  be  reversed, 
and  the  bill  dismissed.  But  as  the  case  was  one  of  the  first 
impression,  I  think  it  should  be  dismissed  without  costs. 


July,  1856.]  Amick  v.  Thabp.  787 

The  other  judges  concurred  in  the  resoltB  of  the  opinion  of 
At.t.en,  p. 

Decree  reyersed.  

Inadsquact  or  Coksidibation  as  Qbotjvt>  por  Kescission  of  contract  in 
equity:  See  Osgood  v.  Franklin^  7  Am.  Dec.  513;  Thompson  t.  Jackson^  15  Id. 
721;  McKinney  v.  Pinckaxd^  21  Id.  601;  Lester  v.  MaJtan^  60  Id.  530,  and 
notes.  The  principal  case  is  cited  and  commented  on  as  an  authority  on  this 
point,  in  Hale  r.  Wilkinson^  21  Gratt  85,  86. 

Sals  or  Expbotant  IimREsrs:  See  TruU  r.  Easiman,  37  Am.  Dec.  126, 
and  note;  Field  v.  Mojfor,  57  Id.  435.  The  principal  case  is  cited  as  partly 
overruling  the  English  doctrine  on  this  subject,  in  Hale  v.  Wilkinso7^,  21 
Gratt.  86. 
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[13  Obattah,  664.] 

OwNBB  or  Land  WRONoruLLY  Overflowed  cannot  Ebbct  Obstbuctions 
to  such  overflow  so  as  to  cast  it  upon  tlie  land  of  innocent  third  persons. 

Owner  or  Lot  upon  Which  City  has  Diverted  Drain,  obstructing  it 
so  as  to  throw  the  water  back  upon  a  lot  above  him,  is  liable  therefor, 
whether  the  act  of  the  city  was  lawful  or  not.  Nor  is  it  material  that 
the  plaintiff  was  street  commissioner  and  superintended  the  work  at  the 
time  of  the  original  diversion,  where  neither  party  owned  his  lot  at  that 
time. 

Case  for  obstructing  a  drain,  whereby  the  water  therein  was 
thrown  back  upon  the  plaintiff's  lot.  It  appeared  that  the  city 
of  Wheeling,  in  grading  a  street,  filled  up  a  certain  ravine,  in 
which  water  formerly  flowed,  having  first  constructed  a  culvert 
some  distance  from  the  channel,  whereby  the  water  was  thrown 
upon  the  lot  now  owned  by  the  defendant.  The  plaintiff  was 
then  street  commissioner,  and  superinteuded  the  work.  Neither 
party  then  owned  the  lots  now  owned  by  them.  The  defendant, 
having  purchased  his  lot,  filled  up  the  ravine  thereon,  and 
closed  the  mouth  of  the  culvert  so  that  the  water  was  thrown 
back  on  the  plaintiff's  lot,  and  was  stagnant.  The  court  below 
charged,  in  substance,  that  the  city  had  no  authority  so  to  grade 
the  street  in  question  as  to  throw  the  water  on  the  defendant's 
lot,  without  compensation,  and  that  if  the  course  of  the  drain 
had  been  changed  from  the  place  where  it  was  accustomed  to 
flow  so  as  to  cause  the  water  to  flow  over  the  defendant's  lot  to 
his  injury,  he  had  a  right  to  fill  up  his  lot,  though  it  stopped  up 
the  drain  and  caused  the  plaintiff's  lot  to  be  overflowed.  Ver- 
dict and  judgment  for  the  defendant,  and  the  plaintiff  obtained 
a  supersedeas. 
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BusseU,  for  the  appellant 
Fnj,  for  the  appellee. 

By  Court,  Daioel,  J.  In  the  Yiew  which  I  take  of  this  case, 
it  does  not  seem  to  me  neoessaiy  to  inquire  whether  the  city  of 
Wheeling,  in  grading  the  street  and  constructing  the  culvert  in 
the  proceedings  mentioned,  did  or  did  not  act  in  pursuance  of  a 
lawful  authority.  There  is  nothing  in  the  evidence  upon  which 
the  instructions  of  the  circuit  court  are  founded  to  show  ih&t 
these  works  had  caused  any  obstruction  to  the  course  of  the 
branch  in  its  passage  over  the  lot  of  the  plaintiff,  or  had  in  any 
manner  become,  or  were  likely  to  become,  the  cause  of  injuiy 
to  his  property  till  the  flow  of  the  water  through  the  culvert  was 
stopped  by  the  defendant.  And  indeed,  the  instructions  of  the 
circuit  court  proceed  on  the  hypothesis  that  the  works  of  the 
defendant  on  his  own  lot  were  the  proximate  cause  of  the  over- 
flow of  the  plaintiff's,  and  declare  to  the  jury  that  the  defendant 
had  a  right  to  All  up  his  lot,  notwithstanding  such  filling  may 
have  stopped  the  flow  of  water  through  the  culvert  and  caused 
the  same  to  overflow  the  property  of  the  plaintiff;  provided  the 
jury  should  believe  that  the  course  of  the  drain  was  changed  by 
the  works  of  the  city  above  mentioned,  so  as  to  cause  the  water 
to  flow  over  a  different  part  of  his  lot  from  the  place  where  it 
had  always  been  accustomed  to  flow;  and  that  the  city  had  no 
authority  so  to  grade  an  alley  as  to  throw  the  water  of  such  a 
drain  on  the  property  of  a  citizen,  without  compensation,  and 
thereby  to  deprive  him  of  the  right  to  exercise  any  authority  as 
owner  which  he  previously  had  over  his  own  property. 

In  Angell  on  Watercourses,  sec.  389,  it  is  said  that  a  party 
aggrieved  may  remove  a  private  nuisance,  if  it  can  be  peaceably 
done.  Thus  if  a  ditch  is  dug,  by  means  of  ^hich  the  water  is 
diverted  from  the  land  of  a  riparian  proprietor,  through  whose 
land  it  would  otherwise  flow  in  its  natural  course,  he  may  go 
upon  the  land  oi  the  wrong-doer  and  fill  it  up.  So  tiie  law 
affords  the  owner  of  land  protection  against  the  flow  of  back* 
water  on  his  land  or  upon  his  mill;  and  he  may  lawfully  enter 
upon  the  land  of  the  person  causing  the  injury  and  remove  the 
obstruction  by  which  it  was  occasioned.  And  in  the  same 
treatise,  section  332,  it  is  declared  that  a  riparian  proprietor 
whose  lands  are  directly  inundated  by  the  acts  of  his  neighbor 
can,  not  only  by  the  common  law  recover  adequate  damages, 
but  he  is  allowed  by  the  same  authority  to  defend  his  land 
against  encroach  lueuts;  and  if  any  consequences  detrimental  to 


Jtily,  1856.]  Amick  v.  Tharp.  789 

the  wrong-doer  result  from  this  coarse,  they  afford  no  legal 
ground  of  complaint.  The  same  doctrine  is  asserted  in  2  Bil- 
liard on  Beal  Property,  120,  where  it  is  said  that  if  the  land 
of  one  person  is  ovei^owed  through  the  act  of  another^  the 
former  may  erect  any  obstruction  which  may  be  necessary  to 
keep  off  the  water,  and  will  not  be  answerable  for  damages 
thereby  occasioned  to  the  wrong-doer«  But  the  important  qual- 
ification is  added,  that  ''he  cannot  lawfully  cause  damage  to 
third  persons  by  such  erection." 

In  looking  to  the  cases  cited  in  the  foregoing  passages  in  sup- 
port of  the  proposition  therein  asserted,  it  will  be  seen,  I  think, 
that  whilst  the  right  of  a  party  aggrieyed  to  protect  his  property 
from  the  injurious  consequences  of  works  unlawfully  erected  by 
the  abatement  of  such  works  is  well  established,  the  circum- 
stances which  justify  a  resort  to  counter-works  which  must  re- 
sult in  damage  to  the  property  of  the  wrong-doer  are  by  no 
means  very  clearly  defined.  Be  this,  however,  as  it  may,  I  have 
been  unable  to  find  any  precedent  which  would  justify  a  party, 
in  a  case  like  this,  where  the  evidence  affords  the  presumption 
that  there  was  ample  time  to  resort  to  other  means  of  protection, 
in  placing  such  obstructions  to  the  flow  of  the  water  as  would 
inevitably  cause  the  overflow  of  the  lands  of  a  third  person. 
And  justice  and  fair  dealing  would  seem  to  require  of  a  person 
who,  under  such  circumstances,  chooses,  instead  of  resorting  to 
the  legal  tribunal,  to  take  his  redress  or  protection  into  his  own 
hands,  the  caution  that  his  proceedings  do  not  involve  the  ruin 
or  injury  of  third  parties.  It  seems  to  me  that  the  cases  which 
deny  to  the  original  wrong-doer  the  right  to  recover  for  damages 
done  to  his  property  by  countervailing  works  have  gone  full  far 
enough  in  vindicating  the  right  of  self-protection;  as  under 
their  sanction  slight  wrongs  may  in  some  cases  be  redressed  by 
very  serious  injuries.  A  just  deference  to  the  rights  of  unoffend- 
ing third  parties  and  a  proper  regard  for  the  peace  and  order 
of  society  forbid  a  further  extension  of  the  doctrine.  Under  the 
instructions  of  the  circuit  court,  a  person  whose  property  is  in- 
jured in  any  degree,  however  slight,  hy  the  unauthorized  diver- 
sion of  a  stream  from  its  accustomed  flow,  may  justify  the  erec- 
tion of  any  work  necessaiy  to  the  complete  protection  and  full 
enjoyment  of  his  property,  though  the  necessaiy  consequence  is 
not  merely  to  endanger,  but  to  visit  with  certain  destruction,  the 
property  of  a  neighbor,  however  valuable;  and  he  may  thus,  in 
order  to  prevent  or  repair  a  loss,  or  obviate  even  an  inconven- 
ience, however  trifling,  carry  ruin  to  the  fortunes  of  innocent 
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parties,  and  then  refer  them  for  redress  to  the  remote  and  per- 
haps insolvent  wrong-doer. 

In  the  absence  of  authority  plainly  so  declaring  the  law,  I 
cannot  give  my  assent  to  a  doctrine  which  may  work  out  such 
unjust  results.  On  the  contrary,  justice  and  convenience  seem 
to  me  to  require,  in  such  cases,  that  an  aggrieved  party  should 
not  be  compelled,  in  seeking  redress,  to  look  beyond  the  person 
whose  acts  are  the  proximate  cause  of  the  injury  done  to  his 
property.  When  he  shows  that  but  for  the  act  complained  of 
he  would  have  sustained  no  injury,  he  establishes  a  right  to  have 
redress  at  the  hands  of  the  person  who  did  it.  No  sufiScient 
answer  to  the  complaint  is  made  by  the  plea  that  such  act  waa 
done  by  the  defendant  to  repair  an  injury  to  his  own  property 
proceeding  from  the  illegal  acts  of  a  third  person. 

The  cases  in  which  parties  have  been  held  excused  for  acts  done 
injurious  to  the  property  of  others,  under  circumstances  of  immi- 
nent danger  expected  from  fire  or  flood,  furnish,  I  think,  no  rule 
or  argument  in  support  of  the  instructions  of  the  circuit  court. 
In  such  cases  of  accidental  and  extraordinary  casualty,  where 
the  law  is  powerless  to  afford  either  protection  or  redress,  each 
person  exposed  to  the  danger  is  left  to  adopt  the  best  means 
within  his  power  to  avert  the  threatened  mischief;  and  if  con- 
sequences prejudicial  to  the  property  of  others  ensue,  the  de- 
fense and  excuse  are  found  in  the  pressing  emergency  of  the 
occasion.  The  difference  between  such  cases  and  those  where 
the  parties  have  it  in  their  power  to  appeal  to  the  preventive 
and  remedial  justice  of  the  coui*t,  and  have  also  time  and  op- 
portunity afforded  to  select  the  means  of  preventing  or  repair- 
ing the  mischief  without  damag^e  to  others,  is  so  obvious  as  to 
need  no  comment.  And  it  is  also  to  be  observed  that  even  in 
cases  of  the  threatened  outburst  of  a  flood  or  spread  of  a  con- 
flagration, the  right  of  a  person  to  protect  his  property  cannot 
be  exercised  in  total  disregard  of  the  rights  of  others.  He  must 
still,  in  the  selection  of  the  means  of  protection  within  his 
power,  use  care  to  prevent  unnecessary  injury  to  the  property  of 
others:  Noyes  v.  Shepherd,  30  Me.  173,  179  [50  Am.  Dec.  625]; 
Beach  v.  Trudgain,  2  Gratt.  219. 

In  the  first  mentioned  case,  where  the  defendant  was  sued  for 
damages  resulting  from  the  use  of  means  employed  to  prevent  an 
expected  inundation  from  the  waters  of  a  pond  which  threat- 
ened to  do  great  injury  to  the  property  of  the  defendant  and 
others,  he  was  held  to  show  that  he  had  observed  ordinary  care 
in  his  proceedings.    And  in  the  case  of  Beach  v.  Tnidgain^  supra^ 
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in  which  parties  pulling  down  a  house  in  a  town  to  arrest  the 
spread  of  a  fire  were  sued  by  the  owner,  this  court  held  that 
they  were  responsible  for  the  damages  thereby  sustained  by  the 
owner,  if  the  house  might  have  been  prevented  taking  fire  by 
the  use  of  the  means  within  the  power  of  the  parties  pulling  it 
down. 

If  any  analogy  favorable  to  the  defense  could  be  drawn  from  the 
indulgence  extended  to  parties  acting  under  the  pressure  of  immi- 
nent danger  (and  I  have  already  expressed  the  opinion  that  the 
analogy  does  not  hold),  I  should  still  be  of  the  opinion  that  the 
rule  declared  by  the  circuit  court  was  too  broad,  inasmuch  as  it 
asserts  the  unqualified  right  of  the  defendant  to  use  his  prop- 
erty under  the  state  of  things  disclosed  in  the  proofs  to  the 
prejudice  of  his  neighbor,  without  any  reference  to  the  consid- 
eration whether  he  might  not  have  prevented  damage,  as  well  to 
his  own  property  as  to  that  of  the  plaintiff,  by  the  use  of  other 
means. 

Before  a  party,  in  a  case  of  the  kind  under  consideration, 
should  be  allowed  to  repair  an  injury  or  indemnify  himself 
against  a  loss  by  the  employment  of  means  of  which  mischief  to 
the  property  of  third  persons  is  the  natural  and  inevitable  re- 
sult, he  should  be  at  least  required  to  show  that  he  could  not 
have  prevented  the  damage  by  the  use  of  means  involving  no 
greater  trouble  or  expense  than  that  encountered  in  the  use  of 
those  selected.  And  in  this  case,  whilst  the  ordinary  remedies 
recognized  by  the  law  were  open  to  the  defendant  (which  differs 
his  case  from  those  just  commented  on),  there  is  an  absence  of 
any  proof  to  show  that  he  might  not  have  restored  the  stream 
to  its  origiual  channel,  or,  whilst  filling  up  his  lot,  might  not 
have  provided  a  passage  for  the  water,  so  as  to  prevent  the  over- 
flow of  the  plaintiff's  land,  without  any  further  outlay  of  money 
or  use  of  labor  than  that  employed,  and  without  being  curtailed 
in  any  manner  of  an  equally  full  and  convenient  enjoyment  of 
his  own  lot. 

The  evidence  that  the  plaintiff  was  the  street  commissioner  of 
the  city  of  Wheeling,  superintending  and  directing  the  work  at 
the  time  of  the  grading  of  the  alley  and  the  construction  of  the 
culvert,  seems  to  me  to  make  no  difference  in  the  case.  At  that 
time,  the  bill  of  exceptions  states,  neither  the  defendant  nor 
the  plaintiff  had  purchased  their  lots.  No  portion  of  the  culvert 
was  upon  the  plaintiff's  lot;  and  his  entire  connection  with  it 
ceased  before  the  defendant  became  the  owner  of  his  lot.  The 
plaintiff,  after  the  culvert  was  completed,  had  no  control  or 
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power  over  it.  Its  continnance  was  not  in  Tirtae  of  any  per- 
mission, license,  or  grant  from  bim.  It  was  wholly  the  prop- 
erty of  the  city,  by  whose  order  it  was  built,  before  the  defend- 
ant or  the  plaintiff  had  acquired  any  rights  of  property  to  be 
affected  by  it;  and  its  continuance  thereafter,  by  which  alone 
the  defendant  could  have  been  injured,  was  by  the  authority  of 
the  city  alone.  This  evidence  of  the  plaintiff's  connection  with 
the  works  of  the  city  does  not  seem  to  have  formed  in  any  degree 
the  basis  of  the  instructions  given  to  the  jury;  and  I  am  of 
opinion  that  it  does  not  relieve  them  of  the  objections  which  I 
have  pointed  out. 

I  am  of  opinion  to  reverse  and  remand  the  cause  for  a  new 
trial. 

The  other  judges  concurred. 

The  judgment  was  as  follows:  It  seems  to  the  court  that 
whether  the  city  of  Wheeling  had  or  had  not  lawful  authoritj 
to  grade  the  alley  or  construct  the  sewer  in  the  bill  of  excep- 
tions mentioned,  so  as  to  cause  the  water  which  had  hitherto 
flowed  over  a  part  of  the  lot  of  the  defendant  to  flow  over  an- 
other part  of  said  lot,  to  the  injury  of  the  defendant,  the  de- 
fendant had  no  legal  right  to  obstruct  the  flow  of  water  through 
said  sewer  so  as  thereby  to  cause  the  water  to  be  dammed  and 
thrown  back  on  the  property  of  the  plaintiff,  to  his  injuiy;  and 
consequently  that  the  circuit  court  erred  in  giving  the  instruc- 
tions in  said  bill  of  exceptions  mentioned.  It  is  therefore  con- 
sidered, etc.,  that  the  judgment  be  reversed,  etc.,  with  costs, 
verdict  set  aside,  and  cause  remanded  for  new  trial;  on  which 
the  circuit  court  will  not  repeat  such  instructions,  if  asked. 
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AuEKATiON,  devise  seekiiig  to  prevent,  119. 

Assault  and  Batteby,  pecuniary  circnmstanoes  of  defendant  to  enhance 

damages,  504. 
AssxssMENTS  differs  from  taxes,  297. 

personal  judgment  for,  297. 

right  of  municipality  to  impose,  297. 
AiTOBKEY  AT  Law,  liability  for  trespass  committed  hi  serving  process,  88. 

privileged  communications  to,  what  are,  745. 

BANKBUi*TCT,  promise  to  pay  debt  barred  bv,  SOOi, 
BouNDABT,  acquiescence  may  establish,  620. 

by  street,  when  goes  to  center,  417. 

hearsay  evidence  of,  621. 

marked  part  of  the  way,  621. 

monuments  control,  620. 
Bonds,  statutory,  adding  immaterial  condition  does  not  invalidate,  771. 

statutory,  adding  material  condition  to,  772. 

statutory,  condition  in,  not  required  by  law,  held  to  make  invalid,  774. 

statutory,  condition  in,  not  required  by  law,  rejected  as  surplusage,  772. 

statutory,  condition  in,  not  required  by  law,  when  binding,  774. 

Gabrieb,  intermediate,  termination  of  liability,  82. 
liability  of,  when  acting  as  warehousemen,  8^^ 
of  animals,  conditions  and  rules  which  may  prescribe*  216. 
of  animals,  liability  for,  cannot  stipulate  against  results  uf  negligence 

215. 
of  animals,  liability  for  delay  in  carrying,  213^ 
of  animals,  liability  for  escape,  210. 
of  animals,  liability  for  injuries  by  unruliness,  210. 
of  animals,  liability  for  insufficiency  of  cars,  211.^ 
of  animals,  liability  for,  limiting  by  contract,  219. 
of  animals,  liability  for  neglect  in  caring  for,  211. 
of  animals,  liability  for  overcrowding,  211. 
of  animals,  liability  for,  owner  being  present^.  211. 
of  animals,  liability  for  refusal  to  carry,  213. 
of  animals,  liability  for,  where  owner's  neglect  contributes  to  loss  ci, 

212. 
of  animals,  liability  of,  cases  affirming,  208,  209* 
of  animals,  liability  of,  cases  denying,  208. 
of  animals  must  furnish  suitable  cars,  215^ 
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Carrier  of  animals  not  liable  when  Iobs  results  from  natare  or  propensities  of 
animals,  210. 

of  animals,  stipulations  limiting  liability,  216>  217^ 

termination  of  liability  of,  82. 

when  deemed  to  be  warehousemen,  82. 
Charttable  Uses,  devise  to,  what  sufficiently  certain,  184. 

valid  charities,  tests  of,  184. 
Cloud  on  Title,  deed  or  paper  which  evidence  is  required  to  overcome,  111. 

deed  or  paper  void  on  its  face,  110. 

equity^  jurisdiction  of,  to  prevent,  112. 

forged  deed,  111. 

proceedings  to  determine  adverse  claims,  112. 

tax  title  prima  facie  valid,  110. 
Contracts,  illegal,  liability  for  money  received  under,  153. 

illegal,  particept  crinUnis  in,  who  are,  153. 

illegal,  who  may  recover  under,  153,  154. 
Corporation,  estoppel  to  defense  of  uUra  vires  agiunst,  154. 

estoppel  to  defense  of  uUra  vires  by,  153. 

loaning  money  in  violation  of  statute,  154^ 
CoiTRTS  cannot  compel  citizen  of  another  state  to  appear,  95. 

jurisdiction  is  confined  to  the  state,  95. 

jurisdiction  over  lands  in  another  state,  95. 

jurisdiction  to  compel  bringing  of  a  child  from  another  state,  102: 

land,  jurisdiction  over,  is  only  in  country  where  it  ia  sitnated,  104. 

land,  executor's  power  to  sell  under  will,  105. 

Damages,  exemplary,  may  be  awarded,  562^ 

measure  of,  against  vendee  for  failure  to  perform,  Englisn  rule,  275-277. 

measure  of,  against  vendee  for  failure  to  perform,  American  rule,  278w 

pecuniary  circumstances  of  defendant,  how  proved,  563. 

pecuniary  circumstances  of  defendant  may  enhance,  562. 

pecuniary  circumstances  of  defendant  sued  for  assault,  564. 

pecuniary  circumstances  of  defendant  sued  for  breach  of  promise,  564. 

pecuniary  circumstances  of  defendant  sued  for  malicious  prosecution,  564. 

pecuniary  circumstances  of  defendant  sued  for  seduction,  564. 

pecuniary  circumstances  of  defendant  sued  for  slander,  56o. 

pecuniary  circumstances  of  defendant  sued  for  trespass  or  neglect,  565. 

pecuniary  circumstances  of  defendant  sued,  when  not  to  be  considered,  562. 

pecuniary  circumstances  of  defendant  sued,  when  proper  to  be-considered, 
562. 

pecuniary  circumstances  of  defendants,  when  there  are  two  or  more,  563. 

pecuniary  circumstances  of  plaintiff,  566. 
Deed,  delivery  of,  when  complete,  270. 

estoppel  of  grantee  to  deny  grantor's  title,  270L 

vendor's  duty  to  prepare,  275. 
DevisA  to  charitable  uses,  what  sufficiently  certain,  184. 

to  unincorporated  society,  185. 
DowER,  legislative  control  over,  359. 

Emplotbr  committing  entire  charge  of  business  to  employee  ia  liaUe  for  his 
neglect,  590. 
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Ebcploter,  employees  of,  defined  and  described,  589. 

fellow-servants  of,  who  are  and  who  are  not,  590-^96. 

liability  of,  for  safety  of  employees,  588. 

liable  for  defective  materials,  589. 

liable  for  retaining  incompetent  servants,  589. 

minors,  liability  for  injuries  to,  596. 

not  liable  for  negligence  of  employee  to  his  fellow,  589. 

superior  and  inferior  servants,  591. 

volunteer  employee,  liability  for  injury  to,  597. 
Equitt,  decree  directing  conveyance,  effect  of,  97. 

decree  directing  conveyance,  effect  of,  on  land  in  another  state,  97. 

decree,  mode  of  enforcing,  when  concerns  foreign  subject  matter,  101. 

foreclosure  of  lands  in  foreign  jurisdiction,  99. 

jurisdiction,  acting  in  personam^  may  affect  lands  in  foreign  country,  96. 

jurisdiction  over  land  and  property  in  foreign  jurisdiction,  95. 

jurisdiction  over  person  must  always  be  obtained,  96. 

jurisdiction  to  decree  delivery  of  possession  of  lands  in  another  state,  97. 

lands  in  another  state,  cases  where  jurisdiction  over  will  not  be  assumed, 
98. 

lands  in  another  state,  specific  performance  concerning,  98. 

lands  in  another  state,  power  to  decree  sale  of,  99. 

trusts  in  another  state,  power  over,  100. 
Estates  or  Decedents,  purchaser  at  administrator's  sale^  when  protected^  698. 
Evidence  of  pecuniary  circumstances  of  defendant  how  proved,  560. 

of  pecuniary  circumstances  of  defendant,  when  proper,  562-568^ 

of  pecuniary  circumstances  of  plaintiff,  566. 
Execution,  liability  of  equitable  interests  to,  120. 

Fbaudulent  Conyktancb,  whom  valid  against,  402; 

Guardian,  right  to  exceed  ward's  income,  224. 

Habeas  Corpus,  allowance  of,  is  not  a  mere  ministerial  act,  397. 

denial  of  writ,  when  proper,  397. 

is  a  civil  proceeding,  396. 

not  to  be  granted  when  the  court  sees  the  party  must  be^iemandedf  306. 

not  to  be  granted  without  inquiry,  396. 

power  to  compel  bringing  child  from  another  state,  102. 

probable  cause  for,  must  be  shown,  396. 

refusal,  penalty  for,  397. 
Homestead,  abandonment,  effect  on  prior  mortgage,  612»> 

alienation  by  husband,  612. 

right  of  surviving  spouse  in,  645. 

title  to,  is  vested  in  husband,  612. 

iNJUNcnoN,  by  private  person  against  laying  railroad  on  street  of  city,  203. 

by  private  person  against  levying  tax,  204. 
Insurance,  construing  policy,  82. 

parol  evidence  to  explain  policy,  81. 

Judicial  Sale,  purchaser  at,  protected  by  recording  acts,  74. 

Landlord  and  Tenant,  agreement  that  crops  shall  belong  to  landlord  till 
divided,  733. 
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Labceny,  felonious  intent  eesential  to,  675. 

of  property  obtained  with  owner's  consent^  675. 
License,  revocability  of,  510. 
LuB  Estate  in  personalty,  453. 

Malicious  Pbosectttion,  pecuniary  circumstanoes  of  defendant,  564. 
Minor  employee,  liability  of  master  for  injary  to,  596. 
MoRTOAOB,  agreement  that  mortgagor  of  chattels  may  continue  in  poeacMion, 
87. 

agreement  that  mortgi^or  of  chattels  may  sell,  87. 
Municipal  Co&poration,  assessments  differ  from  taxes,  297. 

assessments,  personal  judgment  for,  297. 

assessments,  right  to  impose,  297. 

streets,  right  of  railway  to  use,  202. 

streets,  obstructing,  203. 

New  Trial,  granting  in  equity,  653. 

Texas,  practice  in,  awarding  on  petitioii,  653. 
Nuisance,  destroying  building  for  being,  669. 

injunctionagainst  public,  203.     . 

OiTiCERS,  presumption  in  favor  of  regularity  of  acts  of,  73. 

Partition,  administrator's  right  to,  709. 

alienee  of  oo-tenant  is  entitled  to,  707. 

co-tenant  who  has  leased  may  compel^  703. 

deeds  and  wills  limiting  right  to,  712* 

English  statute  giving  right  to,  703. 

infant,  suit  by,  for,  710. 

married  woman's  right  to,  711. 

mortgagee's  right  to,  708. 

mortgagor's  right  to,  708. 

pkintiff  must  be  entitled  to,  at  filing  of  petition,  712. 

plaintiff  must  have  right  of  possession,  703. 

purchaser  at  execution  sale,  right  of,  to,  708. 

of  lands  held  adversely,  704-707. 

of  minor's  property,  710. 

of  personal  property,  707. 

of  unoccupied  lands,  705. 

only  coparceners  could  have  at  common  law,  703. 

remaindermen  and  reversioners  cannot  compel,  713. 

suit  by  several  or  by  all  co-tenants  for,  711. 

suit  for,  based  on  equitable  title,  700,  712* 

tenant  by  curtesy  or  in  dower,  709. 

tenant  for  life  or  years,  709. 

who  may  compel,  703-709. 
Personal  Property,  life  estate  in,  how  created,  453. 

life  estate  in,  nature  of,  and  rights  incident  to,  453. 

life  estate  in,  remaindermen's  rights  to,  how  secured,  453. 

life  estate  in,  whether  may  exist,  453. 
Pleading  amendments  introducing  new  cause  of  action  or  new  parties,  204. 

variance  in,  131. 
Presumption  in  favor  of  acts  of  public  officer,  73. 
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Principal  and  Aobxt»  discretioD  given  to  ageot  cannot  be  delegated,  105. 
lands,  agreement  signed  by  vendee  only,  106. 
lands,  parol  aatbority  to  contract  for  sale,  106. 
ratification  of  contract  made  by  agent  in  bis  own  name  for  sale  of  lands, 

89. 
ratification,  wben  and  wbom  binds,  105. 
sealed  contract  executed  by  agent,  88. 

Baxlhoad,  appropriation  of  bighway  by,  202. 

fire  from  sparks,  evidence  of,  on  otber  occasions,  160. 

negligence  not  presumed  against,  160. 

wben  liable  to  one  employee  for  negligence  of  another,  591-596. 
Rkoobdari  Facias  Loquelam,  writ  of,  247-249. 
Rboistrt  Acts,  bona  fidt  purchaser,  who  is,  74. 

h<ma  fide  purchaser  from  one  having  notice,  73. 

purchaser  from  one  protected  by,  74. 

Sjbduction,  pecuniary  circumstances  of  defendant,  564 
Slandeb  and  Libel,  pecuniary  circumstances  of  defendant,.  565w 
Statute  of  Fbauds,  parol  contract  to  convey  lands,  432. 

Tax  Sale,  strengthening  title  by  purchase  at,  455. 

Tenant,  holding  of  after  expiration  of  term  is  not  deemed  adverse^  432^ 

Trxasubeb,  bond  of,  effect  in  enlarging  liability,  368. 

cannot  deny  state's  right  to  fund,  370. 

liability,  acts  of  congress  limiting,  370. 

liability,  late  decisions  limiting,  371-373. 

miscellaneous  cases  showing  liability  of,  369. 

nature  of  liability  of,  366. 

nature  of  office  of,  567. 

whether  insurer  of  safety  of  public  funds,  365. 
Trial,  continuance  of,  affidavits  for  and  against,  639. 

continuance  of,  admission  as  to  what  witness  will  testify,  639. 

continuance  of,  discretion  of  court  regarding,  639. 

continuance  of,  requisites  for  procuring,  639. 

Vendor  and  Vendee,  abatement  in  price  for  deficiency  in  quantity,  .131 
forfeiture  of  deposit,  280. 

suit  against  vendee,  measure  of  damages,  English  rule,  275. 
suit  against  vendee,  measure  of  damages,  rule  in  America,  278. 
suit  against  vendee,  what  required  to  support,  278. 
suit  for  specific  performance,  277. 
suit  on  note  given  for  purchase  money,  282. 
vendee's  liability  to  pay  interest,  281. 

Warranty  that  machine  is  fit  for  purposes  for  which  it  was  ordered,  412. 

that  premises  are  fit  for  purposes  for  which  rented,  412. 
Writ  of  recordari  facias  loqitelamy  247-249. 
Writino,  altering  by  subsequent  parol  agreement,  334. 

construing,  what  must  he  looked  to,  80. 

construing,  where  susceptible  of  two  constructions,  81. 

parol  evidence  to  explain,  80,  81. 

two  or  more  made  at  same  time  are  construed  together,  80. 
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ACCORD  AND  SATISFACTION. 
AoooRD  AND  Satisfaction  Comino  fboh  Stranger  having  no  pecnniaiy 
interest  in  the  sabject-matter  is,  if  accepted,  in  discharge  of  the  debt,  a 
perfect  defense  to  a  subsequent  action  against  the  debtor.    LeaviU  v. 
Morrowt  334. 

ACKNOWLEDGMENTS. 
See  Deeds,  5,  7;  Married  Women,  0,  7. 

ACTIONS. 
See  Pleading  and  Practice. 

ADVERSE  POSSESSION. 

1.  Adverse  Possession  mat  be  Notice  to  Purchaser,  but  Possession  to 

hate  That  Effect  must  be  clear,  distinct,  and  nnequivoca].    Martin 
y,  Jackson,  489. 

2.  Notice  to  Purchaser  at  Sheriff's  Sale  on  Mortgage  of  an  existing 

adverse  claim  comes  too  late  if  the  mortgagee  had  no  notice  when  the 
mortgage  was  executed.     Id, 

3.  Adverse  Possession  with  Consent  and  Connivance  of  Mortgagor, 

unless  so  open  as  to  be  notice,  cannot  affect  the  mortgagee.    Id, 

4.  Possession  of  Disseisor,  to  Give  Title  under  Statute  of  Limitations 

must  be  actual,  visible,  notorious,  distinct,  hostile,  and  of  twenty-one 
years  continued  duration.     Id, 

5.  Possession  under  Entry  daonrALLT  Made  in  Fiduciary  Capacity,  to 

become  adverse,  must  be  evidenced  by  some  decisive  act  or  declaration. 
Id, 

6.  Tenant  Entering  under  Title  of  Mortgagee  is  Presumed  to  Con- 

tinue in  Possession  in  fidelity  to  the  tenure;  but  when  the  mortgagee 
has  notice  of  his  adverse  claim  he  may  maintain  ejectment.    Id, 
1,.  Adverse  Possession  for  Twenty-one  Years,  though  commenced  before 
installments  were  due  on  a  mortgage,  would  bar  the  mortgagee.    Id. 

AGENCY. 
L  Acceptance  by  Two  Joint  Owners  of  Personal  Property  of  their 
Share  of  Proceeds  of  Sale  is  sufficient  to  constitute  third  joint 
owner  agent  to  sell.     Davis  v.  Bumettf  263. 
2.  Agent  to  Sell  Personal  Property  has  Power  to  Bind  his  Pbincipal 
by  warranty  of  soundness.    Id, 
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3.  Agent  is  not  Personally  Liable  Who  at  Tijie  op  Making  Contract 

Discloses  his  Principal;  but  where  he  binds  himself,  he  is  answerable, 
and  if  made  to  suffer  in  damages  arising  ont  of  the  contract,  he  is  entitled 
to  compensation  from  his  principal     Id. 

4.  Corporation  I9  Liable  for  Agent's  Acts,  Declarations,  andFalsb 

Representations  to  the  same  extent  as  natural  persons.  Henderson  r. 
San  Antoiiio  etc.  R.  i?.  Co.,  675. 

5.  Agent's  Fraud  or  Misrepresentations  without  Principal's  Knowl- 

edge or  consent  nevertheless  invalidate  a  contract  entered  into  on  behalf 
of  the  principal  by  the  agent  within  the  scope  of  his  authority;  or  even 
where  the  contract  is  beyond  the  agent's  authority  if  the  principal  rati- 
fies it,  for  he  cannot  ratify  it  without  assuming  responsibility  for  the 
fraud  entering  into  it.     Id, 

6.  False  Representations  by  Company's  Agent  as  to  Timb  of  Complet- 

ing Railroad  and  as  to  its  probable  cost,  forming  the  inducement  for 
a  contract  with  it,  vitiate  such  contract,  and  the  company  cannot  be  held 
excused  on  the  ground  that  the  parties  had  equal  opportunities  for  know- 
ing the  facts.  Id. 
See  Common  Carriers,  0,  10;  Executors  and  Admhobtratobs,  5;  Statute 
OF  Frauds,  7-9. 

ALTERATION  OP  INSTRUMENTS. 
See  Negotiable  Instruments,  1,  8, 

ANIMALS. 
It-IB  No  Defense  to  Action  for  Injury  from  Bitb  of  Vioioitb  Dog 
THAT  Plaintiff  was  Trespasser  at  the  time  upon  the  land,  if  the 
owner  of  the  dog,  knowing  of  the  propensities  of  the  dog,  permits  it  to 
run  at  large.    Sher/ey  v.  Bartley,  597. 

See  Common  Carriers,  7. 

ARREST. 
Officer  or  Private  iNDivtDUAL  may  Justifi  Arrest,  without  Warrant, 
of  a  person  suspected  of  having  committed  -a  felony,  for  the  purpose  of 
bringing  him  before  a  committing  magistrate,  when  such  arrest  is  made 
without  malice  and  upon  probable  cause.    Drockwa^  v.  Oraiqfordf  250, 

ASSAULT  AND  BATTERY. 
See  Damages,  1,  2. 

ASSIGNMENTS. 
See-BoNA  Fide  Purchasbbs,-?. 

ATTACHMENT. 
Defendant  may  Show  in  Abatement  of  Attachment,  in  Teoneeaee,  that 

the  property  on  which  the  attachment  was  levied  is  not  his,  or  he  may 
traverse  and  disprove  the  truth  of  the  cause  stated  as  the  ground  of 
attachment.     HarrU  v.  Taylor,  576. 

See  Landlord  and  Tenant,  L 
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attorney  and  client. 

1.  Knowledge  Acquired  by  Attorney  in  Another  Transaction  between 

Other  Parties  does  not  affect  one  who  subsequently  employs  him,  and 
is  not  notice  to  the  latter.     Martin  v.  Jackson^  489. 

2.  Professional  Communications.— Where  Person  has  General  Con- 

versation WITH  Attorney  about  a  question  of  law,  where  no  retainer 
is  paid,  and  there  is  nothing  to  show  that  the  person  sought  the  a-lvico 
with  any  view  to  regulate. his  future  conduct  in  regard  to  a  pending  or 
expected  litigation,  his  communications  are  not  privileged,  as  being  made 
between  counsel  and  client.     Thompson  v.  Kilborne,  742. 

3.  Practice  of  Giving  Advice  upon  Legal  Subjects  without  Study  and 

examination,  and  without  corresponding  pay  and  a  distinct  retainer,  is 
a  vicious  one,  which  this  court  strongly  disapprove  of.     Jd, 

4.  Attorney  does  not  Make  Himself  Liable  as  Trespasser  by  communi- 

cating to  the  sheriff  on  behalf  of  his  client  instructions  to  levy  an  execu- 
tion upon  specified  property  afterwards  proved  not  to  be  the  property  of 
the  execution  debtor;  nor  by  executing,  in  his  client's  name  and  by  his 
authority,  a  bond  of  indemnity  to  the  sheriff.     Ford  v.  Williams,  83. 

5.  Bond  of  Indemnity  under  Seal,  Executed  by  Attorney  whose  Au- 

thority WAS  BY  Parol,  is  valid  against  his  client  as  a  simple  contract, 
without  regard  to  the  seal.     Id. 

6.  Fact  that  Attorney  Executes  for  his  Client  Bond  of  Indemnity 

under  Seal,  when  his  authority  is  by  parol,  does  not  make  him  person- 
ally liable  for  the  wrongful  taking  of  goods  by  the  sheriff,  since  the 
specialty  is  binding  upon  his  client  a&  a  simple  contract.     Id, 

BAILMENTS. 
See  Inns. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  Express  Promise  is  Necessary  to   Revive  Debt  Barred  by  Bank- 

ruptcy Discharge,  and  such  promise  must  refer  to  the  debt,  though  it 
need  not  be  made  to  the  holder  thereof.  It  need  not  be  in  any  particular 
form  of  words,  but  may  be  made  by  any  words,  or  perhaps  by  signifying 
a  present  willingness  to  pay.     Bennett  v.  Everett,  498. 

2.  Bare  Acknowledgment  of  Debt  Barred  by  Bankruptcy,  and  of  its 

justice  and  non-payment,  is  not  sufficient  to  revive  it.     Id, 

3.  Jury  are  Judges  whether  Promise  to  Pay  Debt  Barred  by  Bank- 

ruptcy was  imported  or  intended  by  the  language  used  by  the  debtor 
and  the  surrounding  circumstances.    Id, 

BANKS  AND  BANKING. 

1.  Banking  Corporation  Issuing  Time  Paper  in  Violation  of  Statute, 

IN  Fulfillment  of  Contract  Otherwise  Vaud,  is  alone  the  offender; 
the  penalty  does  not  attach  to  the  other  party  to  the  transaction.  Tracy 
V.  Talmagt,  132. 

2.  Free  Banking  Associations,  formed  under  the  New  York  free  bankiug 

law  of  1838  (Laws  1838,  p.  245),  have  power  to  carry  on  business  only 
in  the  manner  and  to  the  extent  authorized   by  the  act;  they  cannot 
purchase  stocks  for  the  purpose  of  selling  them  again  at  a  profit.    Id, 
Am.  Djbo.  VoIm  LXVn— W 
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BIGAMY. 
See  Cbiminal  Law,  1-4. 

BONA  FIDE  PURCHASERS. 

1.  Bona  Ftdr  PtrRCiiASRR  op  Land  for  Valuable  Constdbration  wirHorr 

Notice  of  prior  unrecorded  deeds  who  records  his  deed  first  is  protected, 
though  his  grantor  purchased  with  notice  thereof.     Wood  v.  ChapitL,  62. 

2.  Purchaser  with  Notice  of  Prior  Unrecorded  Deeds  is  Protected 

by  the  recording  act  nevertheless,  if  he  purchased  from  one  who  was  bo 
protected.     Id, 

3.  Purchaser  of  Land  under  Judicial  Proceeding  Instituted  by  Him- 

self for  the  recovery  of  his  debt  is  a  bona  Jide  purchaser  for  a  valuable 
consideration,  within  the  recording  acts,  though  the  whole  purchase  price 
is  applied  upon  the  debt,  and  no  new  consideration  \b  paid  except  the 
expenses  of  the  proceedings.     Id, 

4.  All  CoNVEyANCEs  in  Chain  of  Title  from  Former  Owner  need  not 

be  recorded  in  order  to  protect  bona  Jide  purchaser  whose  deed  is  first 
recorded  against  prior  unrecorded  conveyances  from  such  owner.     Id, 

5.  To  Constitute  Bona  Fide  Purchaser  within  Meaning  of  Recording 

Act,  the  purchaser  must,  before  he  receives  notice  of  the  prior  unrecorded 
deed,  have  advanced  some  new  consideration,  or  relinquished  some  se- 
curity for  a  pre-existing  debt  duo  to  him;  and  the  mere  receiving  a  con- 
veyance in  payment  of  a  pre-existing  debt  is  not  enough.     Id, 

6.  Purchaser  of  Equitable  Title  Takes  It  Subject  to  All  Equities, 

though  he  purchases  bona  Jide,  for  a  valuable  consideration,  and  without 
notice  thereof.     York  v.  McNutty  607. 

7.  Assignee  of  Bond  for  Title  Takes  It  Subject  to  Defenses  available 

against  the  original  vendee,  notwithstanding  he  purchased  fur  a  valuable 
consideration,  and  without  notice  of  such  defenses.     Id, 
See  Deeds,  9;  Partnership,  17. 

BONDS. 

See  Attorney- AND  Client,  4-6;  Guardian  and  Ward,  1-6:  Office  and 

Officers,  1;  Sheriffs,  5;  Suretyship. 

BOUNDARIES. 

1.  Presumption  is  that  Owners  of  Land  on  Each  Side  of  Street,  Road, 

OR  Highway  Go  to  Center  of  such  boundary,  and  they  have  the  exclu- 
sive right  to  the  soil,  subject  to  the  right  of  passage  in  the  public.  Paul 
V.  Carver,  413. 

2.  Conveyance  of  Land  Bounded  by  Public  Street,  Ditch,  Fresh-water 

River,  or  Highway  Passes  Title  to  Center  of  such  boundary;  as  it 
is  regarded  as  a  single  line,  and  the  thread  of  such  boundary  is  the  monu- 
ment or  abuttal.     Monuments  control  measurements.     Id, 

3.  It  will  never  be  Presumed  that  Grantor,  after  parting  with  alibis 

right  and  title  to  the  adjoining  land,  intended  to  withhold  his  interest  in 
a  street,  road,  or  highway,  to  the  center  of  it.     Id, 
4w  Grantee's  I'itle  cannot  be  Limited  to  Edge  of  Public  Street,  Ditch, 
Highway,  or  Fresh- water  River,  unless  there  is  an  exprtss  exception 
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in  the  deed  to  that  effect,  or  some  clear  and  aneqaivocal  declaration,  or 
certain  and  immemorial  asage.     Id. 

5.  ALTnouGH   Meashrement   of  Distance   Set  Forth   in  Conveyance 

Bkinos  Link  only  to  Side  of  the  street  or  highway,  this  is  not  sufficient 
to  control  the  rule  of  law  which  carries  the  title  to  the  center  of  such 
street  or  highway.     Id, 

6.  Conveyance  Referring  to  ** Dividing  Line"  will  be  Construed  to 

Mean  Real  Line,  and  not  an  imaginary  one,  and  will  constitute  an  ex- 
press recognition  of  such  line  by  the  parties.     George  v.  Thomas,  612. 

7.  Suit  to  have  Division  Line  Run  between  Two  Tracts  of  Land  may 

be  maintained  where  the  deed  of  one  tract,  which  was  granted  out  of  a 
larger  tract,  does  not  ascertain  the  boundaries  of  the  laud  conveyed,  but 
merely  gives  a  description  by  which  they  may  be  ascertained,  and  wliere 
the  owner  of  the  other  tract  will  not  permit  the  line  to  be  run;  such  suit 
is  in  the  nature  of  a  suit  for  specific  performance.     Id, 

8.  Suit  cannot  be  Maintained  to  have  Division  Line  Run  where  such 

a  line  has  been  already  run  and  marked  by  the  parties.     Id, 

9.  Division  Line  Run  by  Parties  in  Interest  cannot  be  Disregarded 

because  it  cannot  be  found  in  its  whole  extent,  or  because  it  was  not 
actually  run  throup;h,  if  its  two  extremes  can  be  found,  and  it  can  be 
traced  for  a  part  of  the  distance.     Id, 

10.  Lines  Actually  Marked  in  Running  Division  Link  must  be  Ad- 
hered to,  though  they  vary  from  the  course,  and  do  not  form  a  right 
line  from  comer  to  corner,  especially  after  lapse  of  time  and  long-contin- 
ued occupancy  with  reference  to  them.     Id, 

IL  Where  Line  has  bkkn  Marked  only  Part  of  Way,  the  boundary  for 
the  rest  of  the  distance  will  be  a  direct  line  from  the  termination  of  the 
marked  line  to  the  point  of  intersection,  or  to  the  comer  called  for.     Id, 

12.  Division  Line  will  be  Considered  Continuous  Line  where  it  exists 
at  its  two  extremities  and  for  a  principal  part  of  the  distance.     Id. 

13.  Rule  for  Determination  of  Division  Linf  between  Grantor  and 
GuANTEE  OF  pART  OF  Tract  is  the  Same  Whether  the  deed  or  convey- 
ance refer  for  its  boundaries  to  the  marked  lines  or  monuments,  or  they 
bo  afterwards  marked  and  established  by  the  parties.     Id. 

14.  Where  Parties  have  Agkeed  upon  and  Marked  Boundary  Line, 
and  the  possession  is  in  accordance  with  it  for  such  a  length  of  time  qa 
may  give  title  by  disseisin,  the  line  cannot  be  disturbed,  altljough  found 
to  be  erroneously  established,  unless  there  be  clear  proof  that  the  posses- 
sion was  not  adverse.     Id, 

Sec  Equity,  1,  2;  Evidence,  4,  5;  Husband  and  Wife,  1;  Infancy,  6. 

BRIDGES. 
See  Watercourses,  7-10. 

CHARITABLE  USES. 
See  Uses.  2-5. 

COMMON  CARRIER^. 
\,  Wagoner  is  Common  Carrikii  where  he  carries  goods  for  hire  for  all  per- 
sons indiflTcreiitly.     Ph'Uleo  v.  Sanford^  654. 
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2.  Common  Carrier  Carrying  Goods  in  Covered  Wagon  is  Liable  for 

Injury  by  Rain,  although  guilty  of  no  negligence,  being  regarded  as  an 
insurer  against  loss  from  any  such  cause.     Id, 

3.  Burden  is  on  Common  Carrier  to  Show  that  Loss  is  within  Stipu- 

lated Exception  from  liability,  and  that  there  was  no  negligence. 
Baker  v.  Brinson,  548. 

4.  Exception  of  "Rust  and  Breakage,**  in  Bill  ov  Lading,  exempts  the 

carrier  from  liability  for  such  rust  and  breakage  only  as  conld  not  have 
been  avoided  by  care  and  diligence.     Id. 

5.  Onus  upon  Carrier  to  Prove  No  Negligence,  where  He  Stipulate* 

FOR  No  Liability  for  rust  and  breakage,  and  a  stove  is  broken  in  the 
transit,  is  not  discharged  by  merely  proving  that  the  stove  was  stored  in 
a  proper  place,  especially  when  another  stove  stored  there  was  also 
broken.     Id. 

6.  As  between  Railroad  Company  and  Passenger,  Duty  op  Safe  Convey- 
<  ANCE  is  Measured  by  a  severe  rule  arising  out  of  the  nature  of  the  obli- 
gation, and  a  priuciple  of  public  policy;  and  passengers  undertake  to  run 
those  risks  only  which  cannot  be  avoided  by  the  utmost  degree  of  care 
and  skill  on  the  part  of  the  carrier  in  the  preparation  and  management  of 
the  means  of  conveyance.     Mad  Biver  etc.  B.  B.  Co,  v.  Barber^  312. 

7.  Common  Carrier  Who  Sells  Through-tickets  to  Place  beyond  his 

Own  Line,  in  pursuance  to  an  agreement  between  him  and  proprietors 
of  conneckug  lines  that  passengers  might  pay  the  whole  fare  at  either 
end  and  receive  through-tickets,  is  liable  for  damages  to  passengers  hin- 
dered and  detained  on  their  journey  through  the  fault  of  the  proprietors 
of  a  connecting  line,  and  it  is  immaterial  whether  or  not  the  passengers 
knew  of  the  agreement  between  the  carriers.     Carter  v.  Peck,  604^ 

8.  Railroad  Company  Actino  as  Common  Carrier  of  Animals  is  not  liable 

for  their  dying  or  being  injured  from  causes  arising  from  their  animal 
nature  and  propensities,  and  which  diligent  care  could  not  have  pre- 
vented; but  is  liable,  in  the  absence  of  special  agreement  or  proof  of  in- 
evitable accident,  for  loss  or  damage  which  might  have  been  avoided  by 
use  of  care  and  foresight,  whether  due  to  conduct  of  the  animals  them- 
selves or  to  incidents  of  the  company  business.  Clarke  v.  BocheMer  etc, 
B.  B.  Co.,  205. 

9.  Title  to  Goods  in  Transit  is  Presumed  to  be  in  Consignee,  and  one 

carrier  who  receives  them  from  another  to  be  delivered  to  the  consignee 
is  not  presumed  to  know  that  they  are  the  property  of  the  person  who 
ships  them.    Bingham  v.  Lamping ,  418. 

10.  Carrier  Receiving  GtOods  cannot  Hold  Them  to  Answer  Attachment 
at  the  suit  of  a  creditor  of  the  shipper,  previously  served  upon  him;  nor 
is  he  liable  for  them  if  attachetl  while  he  is  in  the  faithful  performance 
of  his  contract  as  a  common  carrier.     Id. 

11.  One  Who  is  Both  Carrier  and  Warehouseman  is  Liable  as  Carrier 
for  goods  deposited  in  warehouse  as  a  mere  accessory  to  the  carriage;  that 
is,  deposited  for  the  purpose  of  being  carried  without  further  orders; 
and  his  resjx)ngil)ility  as  carrier  begins  from  the  time  of  the  receipt  of 
the  goods.     BlosHom  v.  OriJUn^  75. 

12.  Receipt  Given  by  Parties  Who  wkre  Carriers  as  Well  as  Forward- 
ers stated  that  goods  were  received  to  be  forwarded.  The  goods  were 
burned  in  the  warehouse  before  carriage  commenced.     Held,  that  tii9 
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wgncTs  were  responsible  as  carriers,  not  as  forwarders  only.  The  receipt 
did  not  exclude  evidence  of  the  circumstances  under  which  it  was  given, 
and  of  an  antecedent  parol  agreement  to  carry  plaintifiTs  goo<1s  gener- 
ally, and  these  showed  that  the  words  **  to  be  forwarded  "  were  not  used 
in  a  technical  sense.     Id, 

CX)MMON  LAW. 
Ik  ADMiNisTKAnoN  or  Crdonal  Law  in  Texas,  Common  Law,  where  not 
modified  by  the  constitution  or  statutes,  furnishes  the  rule  of  decision, 
as  well  in  matters  of  practice  as  principle;  though  a  departure  from  the 
common-law  system  of  pleading  has  caused  a  corresponding  departure 
from  the  common-law  practice  in  civil  cases.     IJyde  v.  State^  630. 

CONSTITUTIONAL  LAW. 

L  Laws  Authorizino  Coeporatb  Authoritibs  of  Crmss  and  Villaoes  to 
Levy  Special  Assessments  upon  property  particularly  benefited,  for  the 
purpose  of  improving  streets,  are  constitutional.     Hill  v.  Higdon^  289. 

2.  Sow  Exacted  as  Special  Assessment  upon  Peoperty  Peculiarly 
Benefited  by  street  improvement  is  not  a  taking  of  private  property 
for  public  use,  and  infringes  no  constitutional  provision  providing  for 
the  inviolability  of  such  right.    Id, 

CONTEMPT. 
L  Contempt  of  Court  is  Specific  Criminal  Offense,  and  the  power  to 
punish  it  belongs  to  the  court  in  which  it  was  committeil.  No  other 
court,  not  even  the  highest,  can  interfere  with  the  exercise  of  this  author- 
ity, either  by  writ  of  error,  mandamus,  or  fiabeaa  corpus,  Williamson' » 
Case,  374. 

2.  Federal  Courts  have  Power  to  Try  and  Punkh  Crime  of  Contempt, 

and  state  courts  will  not  interfere  with  their  sentences  therefor  on  the 
writ  of  habeas  coi-pus.     Such  judgments  are  conclusive.     Id, 

3.  Evidence  under  Which  Offender  was  Tried,  Found  Guilty,  and  Sen- 

tenced FOR  Contempt  of  court  cannot  be  re-examined  on  hdbeas  corpus  by 
another  court,  however  innocent  the  petitioner  may  appear  to  be.     Id. 

4.  Record  of  Conviction  for  Contempt  is  as  Distinct  from  the  matter 

under  investigation  when  it  was  committed  as  an  indictment  for  perjury 
is  from  the  cause  In  which  the  false  oath  was  taken.  Id, 
6.  Conviction  and  Sentehce  for  Contempt  are  None  the  Less  Conclu- 
sive on  habeas  corpus  before  another  tribunal  because  the  contempt  was 
committed  while  the  offended  court  was  investigating,  or  trying  to  inves- 
tigate, a  matter  beyond  its  jurisdiction.     Id. 

6.  Conviction  of  Contempt  is  Separate  Proceeding,  and  is  Conclusive 

OF  Every  Fact  which  might  have  been  urged  on  the  trial  for  contempt; 
and  among  others,  want  of  jurisdiction  to  try  the  cause  in  which  the  con- 
tempt was  committed.  Such  objection  must  be  made  on  the  trial  for 
contempt;  it  is  too  late  to  make  it  after  conviction.     Id. 

7.  On  Trial  for  Contempt,  It  is  No  Defense  to  Show  that  the  misconduct 

merely  obstructed  the   progress  of  an  investigation  which   the  court 
would  have  been  obliged  in  the  end  to  dismiss  for  want  of  jurisdiction.  Id, 
See  Justices  of  the  Peace,  2,  3. 
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CONTRACTS. 

1 .  RrxE  ExcLTiDrNo  Parol  Evidence  to  Apfect  Written  Co>"tracts  does 

not  reject  an  antecedent  parol  agreement  of  a  dififei*ent  character,  and 
imposing  a  very  different,  but  not  inconsistent,  obligation.  Blossom  v. 
Griffin,  75. 

2.  Ix  CoNSTRUfNO  Wmting,  It  is  Proper  to  Look  at  All  Surroundixo 

CiRCCMSTANCES,  the  pre-existing  relation  be^.ween  the  parties,  and  then 
to  Bee  what  they  mean  when  they  speak.     Id. 

3.  Verbal  Agreement,  to  have  Effect  op  Altering  Terms   of  Prior 

Written  Contract,  must  be  supported  by  a  new  and  valid  considera- 
tion, or  must  have  been  so  far  acted  upon  that  a  refusal  to  carry  it 
out  would  work  a  fraud  on  one  of  the  parties.  Thurston  v.  Ludtcpj, 
328. 

4.  No  Legal  Protection  is  Given  to  Prohibited  Contracts,  prohibited 

trades,  or  prohibited  things;  but  persons  are  never  outlawed,  and  their 
lawful  property  is  under  the  protection  of  the  state,  even  when  used  im- 
proj)erly.     Mohnty  v.  Cook,  419. 

5.  Contract  not  in  Itself  Immoral  nor  in  Contravention  of  Any  Law, 

by  which  the  state  acquires  a  citizeu,  cannot  be  contrary  to  its  policy. 
Miller  v.  lioberts,  688. 

6.  False  IIeprksentations  as  to  Future  Events  will  vitiate  a  contract, 

where  those  events  depend  upon  the  acts  of  the  party  making  the  repre- 
sentations and  form  the  iuducement  for  the  contract.  Henderson  v.  San 
Antonio  etc,  i?.  B,  Co.,  675. 

7.  False  Representations  need  not  be  Made  with  Intent  to  Deceive 

or  defraud  in  order  to  vitiate  a  contract;  if  made  through  carelessness, 
mistake,  or  ignorance,  they  will  have  the  same  effect.     Id. 

8.  Act  Extending  Time  for  Completing  Railroad  does  not  Affect  Con- 

tract entered  into  with  the  railroad  company,  the  essential  inducement 
of  which  was  an  assurance  that  the  road  would  be  built  within  a  certain 
time,  and  failure  to  complete  it  within  that  time  discharges  the  other 
party  to  the  contract,  notwithstanding  the  extension  of  time.     Id, 

9.  Pleading — Evidence. — In  an  action  for  refusing  to  furnish  the  necessary 

kiln  and  hop-house  for  preparing  hops  for  market,  under  a  contrs-ct  to  pre- 
pare a  suitable  and  convenient  kiln  and  dry-house,  to  be  prepared  and 
ready  for  use  when  the  same  should  be  required,  evidence  that  the  cou- 
tractee  directed  the  contractor  not  to  build  them,  but  to  use  the  con- 
tractor's kiln  and  dry-house  for  the  purpose,  that  the  contractor  did  so, 
and  paid  for  the  use  of  the  same,  and  that  the  contractee  made  no  objec- 
tions, but  fully  assented  to  the  arrangement,  is  atlmissible  under  a  plea 
by  the  contractor  that  he  did  prepare  a  suitable  kiln  and  dry-house, 
ready  for  use  when  required;  also  that  he  did  prepare  the  same  accord- 
ing to  the  true  intent  and  meaning  of  said  contract,  and  to  the  full  satis- 
faction of  plaintiff.  Thompson  v.  Kilbome,  742. 
lO.'-CoMMON-LAW  Distinction  between  Joint  and  Joint  and  Several 
Contracts  was  always  with  regard  to  the  remedy,  and  t!ie  discharge  of 
one  by  taking  action  against  the  other  is  the  peculiarity  which  the  Penn- 
sylvania statute  takes  away.     Miller  v.  Reed,  459. 

See  Parekt  and  Child,  3,  4;  Sales. 
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corporations. 

1.  POWEKS  GrVEH  TO  CORPORATION  WhICH  CANNOT  BE  EXEBCISED  witbout 

disregard  of  restrictions  with  which  they  are  Coupled  cannot  be  exercised 
at  all.     Commonwealth  v.  Erie  etc.  P.  IL  Co,,  471. 

2.  Charter  op  Corporation  mcst  be  Construed  favorably  to  the  public, 

and  against  the  grantees.     Jd. 

3.  Corporation  may  Do  Those  Acts  only  Which  It  is  Authorized  to  Do 

BY  ITS  Act  of  Incorporation,  and  may  exercise  only  sucli  powers  as  are 
given  in  plain  words,  or  by  necessary  implication,  and  all  powers  not 
given  in  this  direct  and  unmistakable  manner  are  withheld.     Id. 

4.  Charter  of  Corporation   Althorizino  It  to'Bcild  Railroad  from 

borough  of  Erie,  then  bounded  south  by  Twelfth  street,  is  not  complied 
with,  where  the  borough  is  subsequently  exterded  farther  south,  by  a 
building  of  the  road  from  a  i>oint  within  the  enlarged  Ixirough,  but  some 
distance  out&ide  of  the  former  borough  line,  the  change  of  the  borough 
lines  not  affecting  the  obligations  of  the  corporations.     11. 

5.  Corporation  whose  Exlstence  is  Limited  to  Sixty  Yl\rs  may,  when 

Given  Such  Power  by  its  Cuartkr,  Acquire  and  Convey  Land  in 
Feb,  and  an  equity  of  redemption  in  land  so  conveyed  is  subject  to  sale 
under  execution.     liivfs  v.  DudU^^  231. 

6.  Proviso  or  Saving  Clause  in  Statute  is  not  to  have  Effect  where 

repugnant  to  the  purview  or  body  of  the  act;  but  this  rule  does  not  apply 
to  acts  constituting  private  corporations,  for  the  proviso  in  such  cases  is 
to  be  taken  as  an  essential  condition  of  the  compact  between  the  public 
and  the  corporation.     Dufjan  v.  Brklje  Co,^  464. 

7.  Act  of  Incorporation  is  Compact  between  Public  and  Corporation, 

and  the  rights  of  the  latter  thereunder  are  only  such  as  the  very  terms  of 
the  enactment  confer,  and  any  ambiguity  therein  must  operate  against 
the  corporation  and  in  favor  of  the  public.     /(/. 

8.  Corporation  cannot,  on  Ground  of  Public  Interest,  Claim  Immunittt 

FOR  Wrongful  Acts  or  violations  of  its  contracts,  to  the  prejudice  of 
others,  any  more  than  a  natural  person.  Henderson  v.  San  Antmixo  etc, 
R,  n,  Co.,  675. 

9.  Stockholder  may  Sue  Corporation  for  any  cause  for  which  any  other 

person  might  sue,  being  deemed  a  stranger  to  the  artifical  body  created 
by  the  charter.     Id. 

10.  Rights  and  Franchises  of  Municipal  Corporations  can  never  Become 

Vested  Rights  as  against  State.  Manlpelier  v.  East  Montpelier,  748. 
IL  So  Far  as  Public  and  Municipal  Franchises  and  Existence  of  Mu- 
nicipal Corporations  are  Concerned,  the  legislature  naay  exercise  over 
them  exclusive  control,  and  may  constitutionally  enlarge,  restrain,  and 
even  destroy  their  municipal  existence.  This  may  be  done  although  the 
municipality  is  trustee  for  a  charity.     Id. 

12.  Legislature  may  Divide  Municipal  Corporation  into  Two  Separate 
Municipalities,  and  may  also  direct  a  division  of  the  property  of  the 
original  town,  held  under  its  original  charter  in  its  corporate  and  munici- 
pal capacity,  and  which  was  to  be  used  for  municipal  purposes.     I(f. 

13.  Act  of  Legislature  Separating  Municipal  Cokpoication  into  Two 
.Separate  Municipalities  has  No  Effect  upon  property  held  by  the 

original  city  in  trust  for  specific  purposes  mentioned  in  its  charter.    Id^ 
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14.  Where  MonciPAL  Corporation  was  Trustee  pop  All  Persons  RicnD- 

INO  WITHIN  ITS  Territory,  of  certftin  lands,  their  rents  and  profits, 
and  was  by  the  legislalftrc  divided  into  two  separate  municipalities,  the 
trust  survives  to  such  inhabitants,  residing  within  such  territorial  limits, 
and  the  original  town  having  been  destroyed,  and  no  trustee  being  in 
existence,  a  court  of  equity  will  appoint  one  whose  duty  it  will  be  to 
take  charge  of  the  trust  property,  and  hold  the  same  subject  to  the 
direction  of  the  inhabitants  of  the  original  town.     Id. 

15.  City  cannot  Authorize  Laying  Railroad  in  Street,  to  be  operated  for 
private  gain,  without  express  statutory  power.  Davis  v.  Mayor  etc  qf 
New  York,  186. 

16.  City  Council  cannot,  by  Ordinance,  Modify  or  Repeal  an  act  whereby 
a  borough  is  laid  out,  and  enacting  that  the  **  streets,  lanes,  and  alleys 
thereof  "  shall  forever  be  and  remain  public  highways.  CommonweaWi  v. 
Erie  etc  R,  R,  Co,,  471. 

See  Agency,  4-6;  Banks  and  Banking,  2;  Railroads. 

CO-TENANCY. 
If  One  Joint  Owner  Ousts  his  Co-tenant,  Latter  may  Regard  Former's 
possession  as  his  own  and  maintain  partition,  but  if  the  ouster  amounts 
to  an  effectual  disseisin,  they  no  longer  hold  the  estate  together,  and  par- 
tition cannot  be  maintained.     Brock  v.  Kastman^  733. 
See  Partition. 

COVENANTS. 
See  Pleading  and  Practtob,  14,  15. 

CRIMINAL  LAW. 

1.  In  Indictment  for  Bigamy,  under  Sbction  of  Statute  Which  Recites 

that  certain  acts  shall  amount  to  that  offense  '*  except  in  the  cases  men- 
tioned in  the  following  section,"  the  exceptions  contained  in  such  section 
need  not  be  negatived.    State  v.  Abbey,  754. 

2.  In  Indictment  for  Violation  of  Statute  to  Which  there  is  Exceptioh 

IN  Enacting  Clause,  the  state  must  negative  the  exception,  and  state 
in  the  indictment  that  the  defendant  is  not  within  it;  but  if  there  be  an 
exception  in  a  subsequent  clause  or  subsequent  section  of  the  statute,  it 
is  a  matter  of  defense,  and  is  to  be  shown  by  the  defendant  as  a  defense. 
Id. 

3.  If  Exception  is  so  Incorporated  with  and  Becomes  Part  of  Penal 

Enactment  as  to  constitute  a  part  of  the  definition  or  description  of  the 
offense,  an  indictment  for  the  violation  of  such  statute  must  negative  the 
exception.  It  is  the  nature  of  the  exception,  and  not  its  location,  which 
determines  the  question.     Id, 

4.  Marriage  Certificate  is  Admissible  in  Evidence  against  a  defendant 

charged  with  bigamy,  not  as  proof  of  his  marriage,  but  in  connection  with 
his  previous  declarations,  in  which  he  had  stated  that  ho  was  married, 
and  supported  his  assertion  by  exhibiting  this  certificate.     Id. 

5.  Felonious  Intent  at  Time  of  Taking  is  Essential  to  Larceny;  but 

where  one  obtains  possession  of  an  article  merely  to  look  at  it,  but  with- 
out intending  to  steal,  and  then  embezzles  it,  he  is  guilty  of  larceny. 
UignotoUty  v.  Slate^  G70. 
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6.  Obligor  in  Boim  is  Guilty  of  Larceny  in  Destroyino  It  with  intent 

to  benefit  himself,  after  having  obtained  possession  of  it  on  pretense  of 
examining  it,  even  though  he  did  not  then  intend  to  destroy  it,  but  con- 
ceived the  design  at  the  moment  of  the  act  of  destruction.     Id. 

7.  Felonious  Intent  in  Larceny  need  not  bb  Intent  to  Benefit  the  of- 

fender pecuniarily;  an  intent  to  serve  either  himself  or  another,  though 
not  pecuniarily,  would  be  sufficient.    Id, 

8.  Particular  Description  of  Thing  Stolen,  in  Indictment  for  larceny,  is 

not  necessary,  but  it  is  sufficient  to  describe  it  specifically  by  the  name 
usually  applied  to  it.    Id. 

9.  Indictment  for  Larceny  of  "  Certain  Instrument  of  Writtno  con- 

taining evidence  of.  an  existing  contract  for  the  conveyance  of  real  estate, 
to  wit,  a  town  lot  in  the  city  of  A.,'*  etc.,  of  a  specified  value,  the  prop- 
erty of  M.  F.,  sufficiently  describes  the  thing  stolen.  Id, 
KX  Proof,  in  Larceny,  of  General  or  Special  Property  of  Owner,  alleged 
in  the  indictment,  in  the  thing  stolen,  is  sufficient  to  sustain  a  conviction; 
as  in  case  of  an  indictment  for  stealing  a  bond,  *'  the  property  of  2kL  F.,'* 
where  the  proof  is  that  the  bond  was  made  to  M.  B\  and  her  husband, 
since  deceased,  leaving  a  child  living.     Id. 

11.  It  is  Excusable  Homicide  to  Take  Life  of  Adversary  when  '*  sorely 
pressed  "  and  in  danger  of  death  or  great  bodily  harm.  Stale  v.  Ingold, 
283. 

12.  Court  must  Specifically  Charge  Jury  as  to  Degree  of  Crime  Com- 
mitted. It  is  error  to  charge  that  the  offense  is,  **at  least,"  man- 
slaughter.   Id, 

See  Arrest;  Common-  Law;  Contempt,  1-4;  Damages,  1,  2. 

CURTESY. 
Actual  Seisin  by  Wife  During  Coverture  is  not  Necessary  to  entitle 
husband  to  curtesy,  in  Ohio.     Lesttee  of  Merritt  v.  Home,  298. 

DAMAGES. 

1.  Exemplary  Damages  may  be  Awarded  in  Actions  for  Assault  and 

Battery.     Howe  v.  Mosea,  560. 

2.  Peconiary  Circumstances  of  Defendant  may  be  Considered  in  Fix- 

ing Damages  in  au  action  for  assault  and  battery.     Id, 

3.  Measure  of  Damages  is  Contract  Price,  with  Interest,  in  Action  by 

Vendor  against  Vendee  for  failure  to  complete  his  contract  for  the 
purchase  of  land,  the  vendor  having  made  and  tendered  a  deed  to  the 
vendee.     Gtrrard  v.  Dollar,  271. 

See  Easements,  2;  Judgments,  1;  Slander. 

DEBTOR  AND  CREDITOR. 

1.  Debtor  will  not  be  Allowed  to  Secure  Advantage  at  Expense  of 

Creditors  as  price  of  preferring  one  of  thum.     PHngIt  v.  Rhame^  569. 

2.  Sale  of  Chattel  in  Payment  of  Antecedent  Debt,  where  Debtor 

Retains  Possession  and  use  of  property,  is  not  fraudulent  as  to  credi- 
tors, if  the  debtor  makes  a  bona  fUlt  cou tract  to  pay  hire.    Id, 
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3.  Allowing  Chattel  Purchased  at  Sheriff's  Sale  to  Remain  in  Pos- 
SESsrox  OF  Debtor  is  not  fraudulent  as  to  creditors,  when  the  purchaser 
was  not  a  creditor,  and  purchased  bona  Jide,     Garreti  v.  Rhame,  557. 

See  Fraudulent  Conveyances;  Partnership;  Trusts  and  Trustees,  22. 

DEDICATION. 

1.  Dedication  by  Owner  of  PAivncuLAK  Estate  will  not  Bind  Those 

IN  Kemainder  or  Reversion.    Rivea  v.  Dudlry^  231. 

2.  Owner  is  Estopped  from  Resdmino  Private  Rights  op  Property  over 

his  Land  when  by  his  Act  He  Signifies  his  Intention  to  appropriate 
land  to  the  use  of  the  public,  and  persons  in  consequence  of  this  act  pur- 
chase property  or  build  houses  with  reference  to  ite  being  used  by  the 
public.  Such  dedication  takes  effect  immediately;  but  this  rule  does 
not  apply  where  there  has  been  no  appropriation  by  the  owner  to  the 
public  use.     Id, 

3.  Dedication  to  Public  Use  does  not  Operate  as  Grant,  but  as.  Estop- 

pel IN  Pais.    Id, 

DEEDS. 

1.  Policy  of  This  Country  Favors  Free  Alienation  of  property.     CVifc- 

IAtis  v.  Markwood,  775. 

2.  Deed  is  to  be  Consirued  Most  Favorably  toward  Grantee.     Com- 

nionwfolth  v.  Erie  etc.  K.  R.  Co,,  471. 

3.  Delivery  of  Deed  is  Final  Aci'  of  its  Execution.    Newlin  v.  Oabome, 

269. 

4.  Date  of  Deed  Proved  to  have  been  Delivered  at  Sabie  Time  is  Pri»ia 

Facie  Proof  that  It  was  Executed  on  That  Day;  but  when  rebutted, 
its  execution  must  be  referred  to  the  time  when  it  is  provetl  that  tiie 
grantor  parted  with  the  possession  for  the  purpose  of  giving  effect  to  it. 
Id, 
6.  Acknowledgment  of  Deed  for  Purpose  of  Registration  is  Delivery. 
Id. 

6.  Declarations  of  Grantor  Anterior  to  Delivery  of  Deed  are  Evi- 

dence against  Him  and  those  claiming  under  him.     Id, 

7.  Deed  is  Valid  between  Parties  without  Attestation  or  Acknowl 

edoment.     Wood  v.  Chapittf  62. 

8.  To  Constitute  Good  Conveyance  by  Way  of  Bargain  and  Sale,  there 

must  be  a  valuable  consideration  expressed  in  the  deed,  or  proved 
independently  of  it;  and  where  it  is  expressed,  it  is  conclusive.  Per 
Denio,  C.  J.     Id, 

9.  Recital  in  Deed  Acknowledging  Payment  of  Consideration  Money 

is  presumptive  evidence  that  the  grantee  is  a  purchaser  for  a  valuable 
consideration,  under  the  recording  acts.     Id, 

10.  Where  Deed  is  Made  to  Certain  Persons,  Described  therein  as 
'*  Heirs  and  Legal  Representatives  of  John  Soye,  deceased,"  it  is ;>riina 

facie  evidence  that  the  consideration  moved  from  said  deceased,  and  that 
the  conveyance  waa  made  to  such  grantees,  not  in  their  own  right,  but 
in  their  representative  capacity;  as  a  consequence,  such  property  is  sub- 
ject to  the  payment  of  the  debts  of  deceased.     Soye  v.  McCaltister,  689. 

11.  Utterly  Void  Agreement  by  One  Person  to  Convey  Certain  Land  to 
Another,  or  his  heirs,  may  be  made  use  of  to  ascertain  the  intention  of 
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the  former,  who  has  made  a  deed  of  such  land  to  such  heirs,  and  to  show 
that  the  land  was  conveyed  to  them  as  such  heirs  of  deceased;  that  it 
was  property  of  his  estate,  and  liable  for  the  payment  of  his  debts.     7^/. 

12.  Grantee  cannot  Set  up  Rights  of  Married  Women  and  Minors  from 
whom  he  purchases  in  order  to  maintain  rights  in  himself  which  his  ven- 
dors neither  asserted  nor  pretended  to  convey  to  him.  George  v.  Thomas, 
612. 

13.  Want  op  Seal  in  Sheriff's  Deed  Duly  Acknowledged  is  Fatal  De- 
fect, where  the  deed,  in  order  to  be  valid,  is  required  to  be  signed, 
sealeii,  and  acknowledged;  and  the  addition  of  a  seal  many  years  after- 
wards,  without  another  acknowledgment,  will  not  make  it  available,  iu 
a  court  of  law,  to  protect  the  purchaser,  in  an  action  of  ejectment  brought 
by  an  infant  or  one  who  has  succeeded  to  her  estate.  Lessee  of  Mrrritt 
V.  Ilonie,  298. 

14*  Record  of  Deed  is  CoNSTRrcrrvE  Notice  to  Those  only  Who  Claim 
through  or  under  the  grantor  by  whom  the  deed  was  executed.  Blake  v. 
Graham,  360. 

16.  Purchaser  of  Real  Estate  is  not  Chargeable  with  CoxsnircnvB 
Notice  of  prior  equities  which  are  disclosed  in  a  deed  duly  recorded  from 
the  executor  of  the  person  from  whose  heirs  he  purchases.     Id. 

See  Bona  Fide  Purchaser.^  1,  2;  Boundaries;  Ejectment,  1,  2;  Equity, 
6-8;  Executions,  6;  Married  Women,  1,  3-8;  Trusts  and  Trustees. 

DOWER. 

1.  Dower  is,  while  Inchoate,  Subject  to  Such  Modifications  and  quali- 

fications as  the  legislature  may  see  proper,  for  reasons  of  public  policy, 
to  impose.      Weaver  v.  Grerjg^  355. 

2.  Wife's  Inchoate  Right  of  Dower  in  Lands  Held  by  her  Husband  as 

Co-tenant  is  divested  by  a  sale  thereof,  under  the  Ohio  act  providing  for 
the  partition  of  real  estate,  and  the  entire  estate  passes  to  the  purchaser 
at  such  sale.     Id. 

EASEMENTS. 

1.  There  is  Incident  to  Land,  in  its  Natural  Condition,  Right  to  Sup- 

port FROM  Adjoining  Land;  and  if  the  land  sinks  or  falls  away  in 
consequence  of  the  removal  of  such  support,  the  owner  is  entitled  to 
damages  to  the  extent  of  the  injury  sustained.     JUcOuire  v.  Grants  49. 

2.  Measure  of  Damages  in  Action  for  Causing  Land  to  Sink  or  Fall 

Away  in  consequence  of  the  removal  of  its  support  by  adjoining  land, 
is  the  diminution  in  the  value  of  the  land  or  lot,  and  not  what  it  wiU 
cost  to  restore  the  lot  to  its  former  condition,  or  to  build  a  wall  to  sup- 
port it.  This  applies  to  land  not  subject  to  artificial  pressure,  as  where 
no  buildings  stand  thereon.     Id. 

8b  Owner  cannot  Recover  for  Injtry  Done  to  Building  Standing  on 
Boundary  Line  of  Lot,  which  tumbles  down  by  reason  of  excavatio.is 
made  upon  adjoining  lot,  where  there  has  been  no  improper  motive  (^r 
carelessness  in  the  execution  of  the  work.  The  loss  is  damnum  absq  e 
injuria.     Id. 

4-  Defendant  is  Personally  Responsible  for  his  Injurious  Acr  in  Re- 
jiOViNG  Natural  Support  of  Land  not  subjected  to  artificial  pressure,  or 
not  having  buildings  thereon,  if  such  act  were  done  by  himself,  or  by 
his  direction,  or  by  persons  iu  his  employ.     Id^ 
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6.  UsBR  OF  Easemetijt  for  Eight  Years  will  not  Eaise  Pbsumi^ok  ow 
Ghaut,    Hives  v.  Dudley,  231. 

See  Servitudes;  Wats. 

EJECTMENT. 

L  Sheriff's  Deed  is  CoBfPETENT  Evidence  for  Defexdawt  in  Kjectmest, 
althongh  acknowledged  after  suit  was  brought,  if  the  sale  was  prior  to 
the  commeocement  of  the  action.     Smith  v.  Grim,  400. 

2.  Tenant  op  Sheriff's  Vendee,  Taking  Possession  of  Premises  between 
Date  of  Sale  and  acknowledgment  of  deed,  cannot  be  treated  as  an 
intruder,  where  the  true  owner  comes  in  and  defends  his  possession.   1<L 

EMINENT  DOMAIN. 
SiTPREME  Legislative  Power  of  State  may  Authorize  Building  of 
Kailroad  on  a  street  or  other  public  highway,  but  corporation  cannot 
appropriate  such  street  or  highway  for  such  a  purpose  unless  authorized 
to  do  so  by  the  sovereign  power  of  the  state.  CommxmweaUh  v.  Erie  etc, 
Ji.  Ji,  Co.,  471. 

EQUITY. 

1.  Equity  will  Rescind  Contract  for  Sale  of  Land  for  Mutual  Mis- 

take AS  to  Quantity  of  land  which  the  boundaries  given  in  the  contract 
contained,  where  the  deficiency  is  material,  upon  the  application  of  the 
purchaser,  if  the  mistake  is  clearly  proved.     Belknap  v.  SecUeyy  120. 

2.  **  More  or  Less,"  used  in  the  contract  in  connection  with  the  statement 

of  the  quantity,  will  not  prevent  granting  such  relief.     Id, 

3.  Party  cannot  Dispute  Validity  of  Purchase  where,  having  the  title 

to  land  which  Is  offered  for  sale,  and  knowing  his  title,  he  stands  by  and 
encourages  or  does  not  forbid  tlie  sale,  and  thereby  induces  another  to 
purchase  under  the  supposition  that  he  is  getting  a  good  titla  Such 
purchaser  is  entitled  to  equitable  relief  in  perfecting  his  title.  Sfiunder- 
son  V.  Ballance,  218. 

4.  Where  Donations  have  been  Made  by  Certain  Citizbns  of  County 

TO  Procure  County  Seat  to  be  Located  in  Certain  I'lack,  and  the 
county  seat  is  located  there  in  consideration  of  such  contributions,  but 
afterwards  removed,  and  the  county,  notwithatacding  such  removal, 
claims  the  property  and  the  right  to  use  and  dispose  of  it  for  other  pur- 
poses than  those  for  which  the  property  was  given,  there  b  a  clear  moral 
obligation  on  the  part  of  the  county  to  either  give  up  the  property,  or 
make  compensation  therefor,  after  the  county  seat  is  removed;  and  the 
donors  in  such  a  case  may  possibly  invoke  the  aid  of  chancery.  Com- 
missioners V.  Hunt,  303. 

5.  Where  Donations  have  been  Made  by  Citizens  of  County  to  hatb 

County  Seat  Located  at  Certain  Place,  and  the  county  seat  is  there 
located  in  consideration  of  such  contributions,  but  afterwards  removed, 
and  the  county,  notwithstanding  such  removal,  claims  the  property  and 
the  right  to  use  and  dispose  of  it  for  other  purposes  than  those  for  which 
the  property  was  given,  and  the  donors  agree  with  the  county  commis- 
sioners to  release  the  county  from  payment  of  interest  on  their  claims  if 
it  will  pay  the  amount  actually  contributed,  the  claims  of  the  donors  are 
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of  that  kind  of  doubtful  character  in  equity  which  will  raise  a  sofiHcient 
consideration  for  a  compromise;  and  a  court  ought  not  to  interfere  by  in- 
janction  to  save  the  county  from  the  payment  of  a  demand  having  the 
sanctions  of  moral  obligation.     Id. 

6.  Bill  to  Rbmovk  Clocd  on  Titlk  will  wot  Lib  when  Instrument  Com- 

PLAINED  OF  AS  Cloud  IS  VoiD  On  its  face,  or  is  void  for  omission  of  pre- 
liminary proceedings  which  any  oue  claiming  under  it  woulil  be  require:! 
to  prove.     ScoU  v.  Onderdonk,  106. 

7.  Bill  to  Avoid  Convetance  as  Cloud  Lies  where  Statute  DErL.\KES 

It  Presumptive  Evidence  of  the  regularity  of  preliminary  proceedings, 
if  the  proper  preliminary  proceedings  were  not  in  fact  had,  as  in  case  of 
a  sale  for  a  municipal  assessment  for  a  public  improvement.     Id. 

8.  Bill  Lies  to  Enjoin  Conveyance  Which  would  be  Cloud  on  Title 

after  an  invalid  sale  for  a  municipal  assessment,  and  the  issuance  of  a 
certiiicate  of  sale.    Id. 

9.  EqurrY  will  Enjoin  Plaintiff  from  Dismissing  Action  at  Law  insti- 

tuted in  the  name  of  one  for  his  cestuis  que  trust;  but  the  necessity  for  in- 
junction does  not  exist  when  the  right  is  an  equitable  one.  Falkner  v. 
SlrcatoTy  230. 

10.  Equity  will  not  Prevent  Party  from  Dismissing  his  Own  Suit,  in- 
stituted to  establish  a  second  equity.    Id. 

11.  Claim  of  Equitable  Title  to  Land  by  Parol  Gift  is  repugnant  to  and 
inconsistent  with  a  claim  of  equitable  title  to  the  same  land  arising  from 
the  payment  of  purchase  money,  and  a  defense  setting  up  both  such 
titles  will  be  rejected.     Cox  v.  Cox,  432. 

12.  Equity  does  not  Lend  its  Aid  to  Experiments  on  Legal  Titles  in 
favor  of  those  who  can  present  no  distinct  and  consistent  claim.     Id. 

13.  Possession  of  Land  by  Son  with  legal  title  in  his  father  does  not  tend 
to  prove  an  equitable  title  in  the  sou,  either  by  reason  of  a  parol  gift 
or  payment  of  purchase  money.     Id. 

See  Buna  Fide  Purchasers;   Partnership,    1,   13,  15^-17;  Reveesions; 
Specific  Performance. 

ESTATES  OF  DECEDENTS. 

1.  Where  Husband  and  Wife  Both  Die  about  Same  Time,  owing  only 

community  debts,  there  is  no  necessity  for  two  administrations  upon  the 
same  property  to  pay  debts  for  which  such  property  must  have  been 
equally  liable  in  the  hands  of  an  administrator  of  either  or  both  of  said 
decedents.     Soye  v.  McCallister,  689. 

2.  It  has  never  been  Authoritatively  Decided  that  Written  Petition 

WAS  Necessary  to  Give  Probate  Court  jurisdiction  to  order  a  sale  of 
the  property  of  a  deceased  person.  It  seems  that  its  absence  would  not 
defeat  the  jurisdiction  of  the  probate  court  to  order  a  sale  of  such  prop- 
erty, nor  affect  the  title  of  a  purchaser  thereof,  who  was  not  bound  to 
look  beyond  the  judgment  of  a  court  of  competent  jurisdiction.  Alexan- 
der's Heirs  v.  Mavfrick,  693. 

3.  That  Order  for  Sale  of  Real  Estate  had  been  Made  will  be  Pre- 

sumed FROM  Circumstances,  in  the  absence  of  record  proof  thereof.  So 
also  will  be  the  regularity  of  the  proceedings  of  the  administrator  there- 
under.   DoolitiU  V.  IloUon,  745. 
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4.  Where  Probate  Court  Grants  Order  of  Sale  of  Real  Estate,  aito 
Sale  is  Made  thereunder,  Tnrs  is  Sufficient  grouDd  from  which 
to  presume  the  necessity  for  the  sale,  and  the  court  would  scarcely  allow 
an  inquiry  into  the  foundation  of  the  order.  This  is  a  matter  within 
the  exclusive  jurisdiction  of  the  court,  and  unless  the  order  showed  upon 
its  face  that  it  was  made  for  some  other  purpose  than  the  payment  of 
debts,  or  that  other  means  of  paying  them  existed,  the  court  will  not 
allow  the  jurisdiction  to  be  defeated  by  proof  out  of  the  record.  All 
deficiencies  iu  the  recitals  of  the  order  will  be  supplied  by  intend- 
ment.   Id» 

See  Executors  and  Administrators;  Wills. 

ESTOPPEL. 
See  Dedication,  2,  3;  Jurisdiction,  3. 

EVIDENCE. 

1.  Parol  Evidence  of  Oral  Negotiations  Leading  to  Written  Instru- 

ment is  incompetent  to  influence  its  construction.    Bloasom  v.  Griffin,  75. 

2.  Official  Character  of  Justice  of  Peace  or  of  Minister  of  Gospel 

IS  Established  prima  facie  by  proof  that  for  several  years  previous,  as 
well  as  at  the  time  iu  question,  he  had  been  and  was  in  discharge  of  the 
duties  of  such  positions  respectively,  and  generally  reputed  to  be  such  in 
the  vicinity  where  they  lived.     Stale  v.  Abbey,  754. 

3.  Statute-books  of  Sister  State,  Purporting  to  be  Pubushed  under 

its  Authority,  are  admissible  and  competent  proof  of  its  statute  law. 
Id. 

4.  Declarations  of  Public  Surveyor  while  Making  Survey,  respecting 

what  he  was  doing,  for  whom,  aud  why,  are  admissible  as  part  of  the 
ri8  gfstce.     George  v.  Thomas,  012. 

5.  Hearsay  Evidence  is  Admissible  to  Establish  Old  Surveys  and 

Boundary  Liner.     Id. 
See  Contracts,  1,  9;  Deeds,  6,  9;  Ejectment,  1;  Gifts;  Pardons;  Statute 

OF  Frauds. 

EXECUTIONS. 

1.  Plaintiff  having  Judgment  PiIpe  for  Execution  has  Vested  Right 

TO  Si'CH  Process,  with  all  the  legal  incidents  thereof,  of  which  he  cannot 
be  depriveil  by  a  judge's  order  at  chambers,  and  made  without  notice  <«• 
hearing.     Irons  v.  McQuewan,  456. 

2.  Jt'DGE  may  Stay  Execution  upon  Showing  of  Good  and  Sufficient 

CiROUNDS,  but  this  should  be  with  a  stipulation  that  the  lien  of  the  exccu- 
*tion  be  preserved.     Id, 

3.  JrnGK  has  No  Power  to  Order  Execution  Returnable  before  Day 

Named  in  Whit,  and  such  order  is  void  for  want  of  juris<liction,  and  if 
tlie  order  is  made,  such  execution,  on  redelivery  to  the  sheriflF  and  rescis- 
sion of  the  order,  h  entitled  to  priority  over  others  issued  subsequent  to 
them,  and  l>efore  the  order  was  made.     Id. 

4.  Justice  of  Peace  Lssuino  Execution  on  Judgment  within  Time  Al- 

lowed for  Appeal  must  revoke  the  execution  if  the  apj>eal  is  after- 
wards taken.     (yDonmd  v.  MaUln,  458, 
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6.  In  Sale  op  Propeety  fndeb  Partition  Act  op  1820,  2  Chase's  Stat- 
UTS8,  1162,  Deed  op  Conveyance  from  the  sheriff,  duly  executed,  was 
made  necessary  to  a  complete  execution  of  the  power  of  sale,  and  indis- 
pensable to  invest  the  purchaser  with  the  legal  title.  And  it  must  have 
been  signed  and  sealed  by  the  sheriff  in  the  presence  of  witnesses;  and 
such  signing  and  sealing  acknowledged  by  him  in  open  court.  Ltatce  of 
MerriU  v.  Home,  298. 

See  Partition,  7. 

EXECUTOP^  AND  ADMINISTRATORS. 

1.  Administration  of  Decedent's  Estate  Resembles  Office;  but  if  it  be 

not  an  office,  it  is  strictly  a  trust,  and  as  such  is  not  to  be  purchased 
for  a  price  which  creates  in  the  trustee  an  interest  adverse  to  that  of 
the  ce8tui  que  trust.     Bower/*  v.  Bowers^  398. 

2.  Contract  to  Purchase  Office  op  Administrator,  from  one  who  has  a 

lawful  right  to  such  trust,  is  against  public  policy  and  void.  The  law 
will  not  suppoi*t  such  a  consideration  for  an  agreement.     Id. 

3.  Administrators  Suing  to  Recover  Property  of  their  Intestate  must 

bring  Action  in  his  Name,  though  he  was  a  lunatic  at  the  time  that 
the  cause  of  action  accrued.     Green  v.  Kornegay^  261. 

4.  Execctor  cannot,  as  Executor  Merely,  Convey  Lands  in  Another 

State,  but  may  do  so  in  virtue  of  a  power  given  in  the  will ;  and  in  so 
doing,  he  acts  as  donee  of  a  power,  and  not  under  an  authority  conferred 
by  the  surrogate.     Newton  v,  Branson,  89. 
6.  Executor  cannot  Delegate  to  Agent  Discretionary  Power  to  Sell 
'    Lands.     Id, 

6.  Contract  for  Sale  of  Land  of  Estate  Made  by  Another  than  Exec- 

utor, who  has  j)Ower  to  sell  lands,  is  made  valid  when  the  executor  rati- 
fies it,  with  full  knowledge  of  the  facts,  since  in  ratifying  he  exercises 
the  discretionary  powers  of  his  personal  trust.    Id. 

7.  Jurisdiction  to  Grant  Letters  of  Administration  by  Probate  Court 

CANNOT   BE   COLLATERALLY   ATTACKED.      Ahhott  V.  Cchum^  735. 

8.  Discharge  by  Administrator  Appointed  in  Vermont  of  debtors  who 

owed  his  intestate  at  the  place  of  his  death  in  another  state,  or  of  one 
who  held  money  belonging  to  the  intestate  at  the  place  of  his  domicile 
beyond  this  state,  does  not  discharge  them  from  their  debts,  or  relieve 
them  from  liability  to  a  suit  by  an  administrator  at  eitlier  of  said  places, 
to  recover  the  amount  of  said  debta.     Id. 

9.  According  to  Law  of  Vermont,  No  One  but  Administrator  Appointed 

IN  State  in  which  intestate's  debtors  resided  at  the  time  of  his  death  can 
collect  such  debts,  or  release  them,  or  projierly  administer  them.  It  is 
doubtful,  in  this  state,  if  remitting  such  debts  to  the  administrator  of  the 
place  of  the  domicile  of  deceased  would  discharge  them.     Id.  * 

10.  Administrator  Appointed  in  Vermont  upon  Estate  of  Person  Who 
DID  not  Reside  in  this  stiite  cannot  maintain  an  action  to  collect  a  debt 
due  to  said  deceased,  or  money  belonging  to  his  estate  in  the  hands  of  a 
person  who  does  not  reside  in  said  state.  The  same  can  only  be  collected 
by  an  administrator  appointed  at  the  place  of  residence  of  the  <lebtor  of 
the  intestate.     Id. 

11.  Entry  in  Minutes  of  Probate  Court,  that  Administrator's  Final 
Account  be  Admitted  and  Filed,  and  he  discharged  upon  paying  costs, 
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does  not  anionnt  to  a  final  settlement  and  discharge.  Conse(|nentIy, 
where  tho  authority  of  such  an  administrator  continues  to  be  recognized 
by  the  probate  court,  the  order  disregarded  by  all  parties,  and  the  ad- 
ministration proceeded  with,  an  order  of  sale  made  after  such  entry  and 
order  is  not  void  as  having  l>eenmade  after  the  administrator's  authority 
had  ceased.     Alexander's  Heirs  v.  Maverick,  693. 

12.  Statute  Providing  that  Administbator  shall  not  be  Required  to 
Sell  Propertt  of  estate,  etc.,  except  upon  petition  of  one  of  the  persons 
therein  mentioned,  does  not  prevent  or  prohibit  him  from  applying  for 
and  obtaining  an  order  for  the  sale  of  such  property,  when  necessary  for 
the  payment  of  debts  or  the  settlement  of  the  estate.     Id. 

13.  Validity  of  Sale  by  Administrator  is  not  Affected  by  Fact  that 
Record  does  not  Show  Petition  for  an  order  therefor.  Probate  courts 
are  courts  of  general  jurisdiction,  and  all  presumptions  are  in  favor  of 
the  validity  of  their  proceedings.  The  purchaser  at  such  sale  was  not 
required  to  go  behind  the  order  therefor.  The  record  must  affirmatively 
show  that  no  petition  was  made.    Id, 

14.  Absence  in  Record  of  Any  Evidence  of  Extension  by  Court  of  Term 
OF  Administration  does  not  invalidate  the  title  of  a  purchaser  who  ac- 
quired title  through  him  after  the  extension  of  his  term,  Soye  v.  McCal" 
lister,  689. 

See  Estates  of  Decedents,  3;  Fixtures,  3;  Wills. 

FENCES. 
See  Statutes,  2;  Trespass. 

FIXTURES. 

1.  Owner  of  Land  is  Entitled  to  Fixture  Erected  thereon  bt  Ak- 

OTHER,  and  a  conveyance  of  the  land  by  the  owner  conveys  the  fixture. 
Bhr^  V.  Dudley,  231. 

2.  Ois  Chandeliers  and  Pendent  Gas-burner*  Attached  by  Screws  to 

Small  Pipe  that  conveys  gas  into  dwelling-house,  and  which  could  be 
detached  without  any  escape  of  gas  or  injury  to  the  pipe  or  auy  part  of 
the  building,  do  not  pass  under  a  conveyance  of  the  freehold  made  upon 
a  sale  to  foreclose  a  mortgage  thereon,  and  the  same  may  be  sold  by  the 
sheriff  under  executions  against  the  mortgagor.     Montague  v.  DefU,  572. 

3.  Rule  respecting  Fixtures  is  Same  between  Heir  and  Executor, 

vendor  and  vendee,  and  mortgagor  and  mortgagee,     /d, 

FORGERY. 
Forgery  Avoids  Instrument,  but  to  Constitute  Alteration  of  In- 
strument Forgery,  it  must  have  been  fraudulent  and  to  the  prejudice 
of  another.     Miller  v.  Heed,  459. 

FRAUD. 
What  Constitutes  Fraud  is  Question  of  Law.     Jessup  v.  Johnetom^ 

243. 
See  Agency,  4-6;  Contracts,  6,  7;  Debtor  and  Creditor,  2,  3;  Fraudu- 
lent Conveyances;  Infancy,  I;  Sales.  2-5,  9. 
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FRAUDULENT  CONVEYANCES. 

1.  Owner's  Frauttulrnt  Co>fVKTANCE  of  Laxd  is  Good  as  aoain'st  Him 

AND  HIS  Hbirs,  and  bad  only  as  against  creditors.  Smith  v.  Grim^ 
400. 

2.  If  Owner  ComrBTS  Land  nc  Fraud  of  his  Creditors,  and  Dies,  his 

Heirs  ake  not  Necessary  Parties  to  a  judgment  against  his  personal 
representatii-es,  in  order  to  charge  the  land  with  decedent's  debts.     Id, 

3.  CREDrroR  can  Take  Advantage  of  Voluntary  and  Fraudulent  Deed 

OF  Trust  only  by  reducing  his  debt  to  judgment  and  seizing  the  prop- 
erty under  execution.     Orten  v.  Komegat/,  261. 

4.  Deed  of  Trust  is  Void  as  against  Creditors  which  allows  the  debtor 

to  retain  possession  of  goods  for  more  than  a  year,  and  such  possession 
is  unexplained.     GrimsUy  v.  Hooker,  227. 
6.  Creditor,  in  Order  to  Reach  Property  Conveyed  by  Fraudulent 
Trust  Deed,  Void  as  to  Him,  must  get  possession  of  the  property  by 
obtaining  judgment  and  having  it  seized  under  execution.     Id, 

6.  Creditor  cannot  Reach  Property  Conveyed  by  Fraudulent  Trust 

Deed,  void  as  to  him,  by  taking  a  deed  from  the  debtor.    Id, 

7.  Creditors  can  Hold  Trustee  Responsible  for  Value  of  Property 

Sold,  where  they  have  reduced  their  debts  to  judgment,  but  before  exe- 
cution can  issue  thereon  the  trustee  in  a  fraudulent  deed  of  trust  sells 
the  property  upon  which  the  levy  would  have  been  made.    Id, 

8.  Conveyance  by  Father,  Overwhelmed  with  Debts,  to  Son,  of  Ne- 

groes AND  Property  Worth  Large  Sum,  in  consideration  that  son 
will  discharge  debts  amounting  to  two  thirds  of  that  sum  only,  raises  a 
presumption  of  fraud  which,  if  not  rebutted,  avoids  the  conveyance  as  to 
creditors,  and  it  is  the  duty  of  the  court  to  so  instruct  the  jury.  Jestup- 
V.  Johnston^  243. 

GIFTS. 
That  Improvements  were  Made  by  Son  on  Land  of  which  his  father 
holds  the  legal  title  is  not  evidence  of  a  gift  of  the  land.    Cox  v.  Cox,  432. 
See  Equity,  11,  13;  Parent  and  Child,  3, 4. 

GUARDIAN  AND  WARIX 

1.  CoNDinoH  w  Guardian's  Bond  not  Conforming  to  Statute,  but  to  Old 

Form  adopted  under  a  prior  statute,  and  long  continued  in  use  through 
the  iiiadvertance  of  the  justices,  should  not,  it  seems,  be  hastily  pro- 
nounced invalid.    PraU  v.  Wright,  767. 

2.  Statutory  Bonds  Superadding  Conditions  Contrary  to  Statute,  or 

not  required  by  it,  to  those  which  are  required,  are  void  as  to  the  former, 
but  valid  as  to  the  latter,  unless  made  wholly  void  by  the  statute,  ex- 
pressly or  by  necessary  implication.     Id, 

3.  Guardian's  Bond  Superadding  Onerous  Condition  not  Required  by 

Statute,  nor  appropriate  to  the  nature  of  the  office,  to  indemnify  the 
justices,  etc,  is  nevertheless  valid  as  to  those  conditions  contained  in  it 
which  are  within  the  statute.    Id, 

4.  Guardian's  Bond  OMrrnNG  Material  Part  of  Statutory  Condition 

is  valid  as  to  what  remains.     Id, 
6.  Condition  of  Guardian's  Bond  need  only  be  Valid  to  Extent  of 
Breach  assigned  to  sustain  an  action  thereon.     Id, 
Am.  Dxo.  You  LXVU— 62 
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6.  Failure  to  Recitk  Guardian's  Appointment  in  Condition  of  Bond 

filed  by  him  does  not  vitiate  it.     Id. 

7.  Court  of  Equtty  has  Jurisdiction  to  Compel  Non-resident  Guardian 

and  Sureties  to  Account  for  a  balance  dne  his  ward.     Jd. 

8.  Guardian  of  Idiot  or  Lunatic  cannot  Exceed  Annual  Inoome  of  his 

Ward's  Estate,  in  expenditures  for  and  on  account  of  hia  ward,  with- 
out the  permission  of  the  court.     Palton  v.  Thompson^  222. 

9.  Guardian  of  Infant  was  Authorized  to  Appear  for  his  Ward  and 

consent  that  partition  should  be  made,  under  the  partition  act  of  1820, 
2  Chase's  Statutes,  1162.     Lessee  of  MerriU  v.  Htymet  298. 
See  Jurisdiction,  2. 

HABEAS  CORPUS. 

1.  W^TT  OF  Habeas  Corpus  will  be  Granted  upon  prima  facie  case  showing 

that  petitioner  is  entitled  to  discharge  or  bail.  It  issues  upon  probable 
cause  for  discharge.      Williamson^s  Case^  374. 

2.  Writ  of  Habeas  Corpus  will  be  Denied  when  it  appears  upon  the  peti- 

tion that  applicant  is  legally  confined,  and  must  therefore  bo  remanded. 
Id. 

3.  Writ  of  Habeas  Corpus  will  be  Denied  to  one  who  admits  that  he  is 

in  legal  custody  for  an  offense  not  bailable,  such  as  contempt,  etc.     Id. 

4.  Writ  of  Habeas  Corpus  is  Like  Writ  of  Error,  which  the  court  or  judge 

is  bound  to  allow  if  there  be  reason  to  suppose  that  an  error  has  been 
committed,  and  equally  bound  to  refuse  if  it  be  clear  that  the  judgment 
must  be  affirmed.  But  it  is  not  a  writ  of  error.  Id. 
6.  Allowance  of  Habeas  Corpus  by  Court  or  Judge  is  Judicial  Act,  and 
not  a  ministerial  one.  This  is  true  both  at  common  law  and  under 
statutes  imposing  a  penalty  for  refusal  of  the  writ.     Id. 

6.  Habeas  Corpps  is  Sometimes  Used  to  Obtain  Custody  of  Children, 

but  in  such  cases  it  proceeds  upon  the  principle  that  the  children  are 
restrained  of  their  liberty  who  are  in  a  custody  disapproved  by  their 
lawful  guardians.    Id. 

7.  Possession  of  Apprentice,  as  Such,  cannot,  as  a  general  rule,  be  re- 

covered on  habeas  corjms.    Id. 

8.  Slave  cannot  be  Restored  to  his  Master  on  Habeas  Corpus.    No 

court  is  justified  in  issuing  the  writ  for  such  a  purpose.  It  was  intended 
to  secure  the  liberty  of  the  subject,  not  to  try  the  rights  of  property.  Id. 

9.  Habeas  Corpus  is  not  Available  Remedy  to  Restore  to  Master  his 

Apprentice  when  illegally  detained  from  him.  The  object  of  the  writ 
is  not  to  enable  persons  to  assert  a  right  to  property,  or  to  the  services 
of  another,  but  to  protect  the  liberty  of  the  subject     Lea  v.  White,  599. 

10  Appeal  from  Decision  of  Circuit  Court  Dismissing  Writ  of  Habeas 
Corpus  will  not  be  Entertained  by  the  supreme  court  of  Tennessee.  Id. 

IL  Sentence  for  Indefinite  Time,  even  if  Erroneous,  cannot  be  Revised 
ON  Habeas  Corpus.  This  writ  was  not  intended  to  provide  a  remedy 
against  the  unjust  judgments  or  sentences  of  the  higher  courts;  and  when 
it  is  asked  for  such  a  purpose,  it  ought  to  be  refused;  unless,  possibly, 
when  it  is  asked  from  a  court  that  may  officially  revi^  and  correct  the 
proceedings.     WUlianuon^s  Case,  374. 

See  Contempt,  1-3,  5;  Judgments,  6;  Process,  L 
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HIGHWAYS. 
See  BouNDARixs,  1-5;  CoBPoiLATioNa^  16,  17;  Ikjutvctiofs. 

HOMESTEADS, 

1.  HOMEfVrSAB  IS  NOT  LoST  BT  DSATH  OF  WiFE  OF  OWITER,  BO  long  88  he  OOD- 

tinnes  to  make  it  his  residence  with  his  servants  and  family  if  he  have 
any,  or  without  them  if  he  have  none.     Taylor  v.  Bovlware,  642. 

2.  Homestead  is  kot  Abandoned  bt  Owner's  Absence  for  six  or  seren 

months  without  any  intent  to  change  his  residence,  leaving  his  family 
and  servants  upon  the  premises.  Id. 
3^  Extending  Corporate  Limits  of  Town  over  Homestead  by  act  of  the 
legislature,  without  any  act  of  the  corporation  extending  the  plan  of  the 
town  thereto,  by  providing  for  laying  out  streets,  or  the  like,  will  not 
affect  its  character  as  a  homestead,  under  the  Texas  constitution.     Id, 

4.  Land  within  Town  is  not  Town  Lot  until  Streets  are  Extended  so 

as  to  include  it  in  the  plan  of  the  town.    Id, 

5.  Mortgage  of  Homestead  bt  Husband  and  Wife,  to  be  Valid,  must  be 

conditioned  with  a  power  of  sale  by  the  mortgagee  upon  default  of  pay* 
ment;  and  without  this  condition,  her  assent  to  the  mortgage  is  without 
any  effect,  and  neither  adds  to  nor  diminishes  the  force  and  effect  of  the 
mortgage  by  the  husband.     Steuxirt  v.  Maekey,  600. 

6.  Mortgage  of  Homesisad  bt  Husband  has  Force  as  Lien  as  soon  as 

property  mortgaged  is  abandoned  and  another  homestead  is  acquired.   Id. 

7.  There  is  Sufficient  Abandonment  and  Change  of  Homestead  to  ren- 

der mortgage  of  homestead  by  husband  effectual,  where  the  husband  two 
years  previously  ceased  to  occupy  the  mortgaged  property  as  a  home- 
stead, and  since  then  occupied  his  present  residence  as  a  homestead,  which 
is  different  from  the  property  mortgaged,  and  where  no  question  is  raised 
as  to  the  rights  of  the  wife.     Id. 

8.  Mortgage  bt  Husband  of  Homestead  is  not  Inhibited  bt  Constitu- 

tional Provision  that  husband  may  not  alienate  homestead  unless  by 
consent  of  the  wife,  but  the  mortgagee  will  take  subject  to  the  contin- 
gency that  the  homestead  may  not  be  changed,  or  that  the  wife  may  not 
assent,  and  that  in  the  mean  time  his  claim  may  be  barred  by  the  statute 
of  limitations.    IcL 

HOMICIDE. 
See  Criminal  Law,  U;  Jury  and  Jurors. 

HUSBAND  AND  WIFE. 

1.  Husband  is  Competent  to  Represent  Wife  in  Matter  of  Rukntno 

Boundary  Line,  where  it  is  done  fairly  and  honestly,  and  she  acquiesces 
in  it,  nemble.     George  v.  ThomaSy  612. 

2.  Convetance  to  Husband  and  Wife  and  their  Heirs  and  Assigns 

created  such  an  estate  as  upon  the  husband's  death  would  vest  in  the 
widow  as  survivor,  in  Pennsylvania,  before  the  act  of  1S48,  and  the  wife 
had,  therefore,  a  right  to  mortgage  the  property,  which  would  not  be 
restricted  by  a  provision  in  her  husband's  will  that  it  be  sold  for  the 
payment  of  debts,  nor  would  her  mortgagee  be  bound  to  examine  the 
will  as  to  question  of  title.  Martin  v.  Jackson^  489. 
3  Where  Wife  Purchases  Set  of  Mineral  Teei-h,  and  her  Husband 
Permits  her  to  Keep  Them  after  he  discovers  that  she  has  made  the  pur- 
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chase,  and  does  not  repudiate  the  contract,  this  raises  an  implied  contract 
on  his  part  to  pay  for  them  what  they  are  reasonably  worth.  Oilman  t. 
Andrus,  713. 

4.  Wife,  in  Husband's  Absence,  has  Implied  AuTHORmr  to  take  care  oJ 
the  commnnity  property,  and  to  make  contracts  respecting  it  for  her  owr 
support,  where  no  one  else  is  left  in  charge  of  the  property.  Cheek  v. 
Bellows,  686. 

6.  Lease  by  Wife  of  Fugitive  from  Justice  who  has  fled  the  state,  of  a 
hotel  which  is  the  joint  property  of  the  husband  and  wife,  given  for  one 
year  for  a  full  consideration,  is  valid  and  binding,  especially  where  she  is 
destitute  of  means,  and  the  rent  is  necessary  for  her  support.     Id, 

6.  Husband's  Ma&ital  Eights  cannot  Attach  to  Slaves  belonging  to  a 

estate,  of  which  his  wife  is  a  distributee,  until  division  of  the  slaves. 
Harris  v.  Taylor,  576. 

7.  Husband's  Cbeditobs  cannot  Lay  Hold  of  Wife's  Slaves  fob  Satis- 

faction OF,  theib  Deffs  until  the  husband's  marital  right  is  complete 
by  a  reduction  of  the  slaves  into  possession,  or  what  is  equivalent  thereto. 
Id. 

See  Homesteads;  Tbusts  and  Tbustses,  10-19. 

INDEMNITY. 
See  Attorney  and  Client,  4-6. 

INFANCY. 

1.  Transfer  of  Chattel  by  Purchaser  to  Infant  Son  of  Debtor,  up<wi 

debtor's  refunding  purchase  money  and  interest  to  such  purchaser,  who, 
as  he  was  not  a  creditor,  and  purchased  bona  Jide,  acquired  title  to  the 
property  at  a  sheriff's  sale  thereof  as  the  property  of  the  debtor,  notwith- 
standing he  allowed  the  debtor  to  retain  possession  of  it,  is  not  fraudulent 
as  to  creditors,  and  does  not  subject  the  property  to  execution  for  the 
debtor's  debts  in  the  absence  of  proof  of  actual  fraud;  and  the  debtor's 
possession  prior  to  the  transfer  is  subject  to  the  purchaser's  title,  and  his 
subsequent  possession  will  be  intended  to  be  that  of  a  guardian.  Garrett 
V.  Rhame,  557. 

2.  Heufsal  of  Leave  to  Plead  Infancy  after  Answer  to  Mesits,  and 

when  the  parties  are  about  to  go  to  trial.  Lb  not  error.  Moke  v.  Fellmcai^ 
656. 

3.  Timber  Sold  to  Infant  to  be  Used  in  Building  House  is  not  Nec- 

essary for  which  the  infant  can  be  bound.     Freeman  v.  Bridger,  258. 

4.  Infant  cannot  Bind  Himself  for  Necessaries  when  Living  with 

Parent  or  Guardian,  unless  it  is  shown  that  the  parent  or  guardian 
was  unable  or  unwilling  to  furnish  him  with  necessaries.    Jd, 
6.  Infant  Acquiescing  in  Settlement  of  Boundaries  after  Coming  of 
Age  will  be  Bound  by  It,  $emble,    George  v.  Thomas,  612. 
See  Guardian  and  Ward;  Parent  and  Child. 

INJUNCTIONS. 
Suit  to  Enjoin  Construction  of  Railroad  along  City  Street  can- 
not be  maintained  by  one  who  does  not  own  real  property  on  the  street, 
to  which  the  proposed  railroad  will  be  specially  injurious;  that  h^  is  a 
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reeident  and  tax -payer  in  the  city  does  not  give  him  a  right  of  action. 
DavU  V.  Mayor  etc,  of  New  York,  186. 

See  NuisANCK,  3;  Injdkctioks,  3. 

INNS. 

1.  In  AcnoK  on  Case  on  **  Cu&roM  of  the  Land,"  Innkeepers  aeb  Treated 

AS  Insurers,  and  are  liable  without  proof  of  negligence  for  the  loss  of 
goods  or  animals  left  in  their  charge  by  guests.    Heal  v.  Wilcox,  266. 

2.  Action  on  Case  on  Custom  is  Restricted  to  Guests,  as  Distinguished 

FROM  Boarders  who  sojourn  at  an  inn  on  special  contract.     Id, 

3.  In  Action  on  Case  on  Custom,  Liability  of  Innkeepers  is  Restricted 

TO  Such  Goods  or  Anibials  as  the  guest  has  with  him  for  the  purposes 
of  the  journey.     Id. 

4.  If  Person  Leave  at  Inn  Property  Which  Innkeeper  can  Derive  No 

Gain  from  Keeping,  it  is  termed  "dead  projterty,"  and  if  he  goes 
away  himself,  and  the  property  is  stolen  in  his  absence,  he  has  no  action 
against  his  host,  for  the  reason  that  he  was  not  a  guest  at  the  time.  3/c- 
Daniels  v.  Hobinson,  720. 
6.  By  Leaving  Horse  with  Innkeeper  after  Guest  has  Departed,  Rela- 
tion OF  Innkeeper  and  guest  is  not  continued  so  as  to  render  the  former 
liable  as  such  for  a  sum  of  money  left  with  him  by  the  latter  while  stop- 
ping at  his  house.    Id. 

INSURANCE. 

1.  Widow  may  Maintain  Action  on  Policy  of  Insur.%ncb  Effected  for 

her  Benefit  by  her  husband  although  there  is  an  executor.  Myers  v. 
Keystone  Mut.  L.  Ins.  Co.,  462. 

2.  Though  Insurance  Policy  Expressly  Requires  Countersigning  by 

Agent  of  Company,  where  the  intention  to  execute  it  is  sufficiently 
plain  it  may  be  dispensed  with.    Id. 

3.  Insurance  Company  is  not  Liable  on  Policy,  where  its  agent  agreed  with 

a  person  on  terms  of  insurance,  subject  to  ratification  by  the  company, 
and  the  company  issued  a  policy  on  different  terms,  forwarding  the  same 
through  the  agent  to  the  insured,  with  a  request  for  its  return  if  he  did 
not  comply  with  its  terms,  which  policy  he  retained,  but  without  com- 
plying with  its  terms.     Id. 

4.  Burden  of  Proof  to  Show  Insurance  Avoided  by  Alteration  of  the 

insured  premises,  whereby  the  risk  is  increased,  contrary  to  a  stipulation 
of  the  policy,  is  on  the  insurance  company.  Padelford  v.  Providence  M. 
F.  L.  Ins.  Co.,  496. 

5.  Alteration  of  Insured  Premises  by  "Act  of  Proprietors,  "  so  as  to  avoid 

the  insurance,  within  the  terms  of  the  charter  of  the  insurance  company, 
is  an  alteration  by  the  owner  himself,  or  authorized  by  him,  or  adopted 
as  his  before  a  loss  accrues.     Id. 

6.  Alteration  of  Insured  Premises  by  Tenant  is  not  Alteration  by 

"  Proprietor,"  within  the  meaning  of  the  prohibition  in  the  charter  of 
the  insurance  company,  unless  the  proprietor  authorized  or  adopted  it.  Id. 

7.  Jury  are  Judges  whether  **  Proprietor  "  Authorized  Alteration  op 

Insured  Premises,  within  the  prohibition  of  tho  charter  of  the  insurance 
company,  and  must  determine  the  same  from  all  the  surrounding  cii'cuni- 
stances,  where  the  alteration  was  made  by  a  tenant.    Id, 
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8.  Legal  Effect  of  Abandonment,  in  Sense  in  Which  It  is  Used  in  Pou- 

CiKS  of  marine  insaraDce  and  in  the  law  regnlating  that  subject,  U  to  oper- 
ate as  a  transfer  to  the  underwriter  of  the  property  insured,  but  <mly  to 
the  extent  of  the  indemnity  contemplated  by  the  policy.  CineintuUi  Ins, 
Co.  V.  Duffield,  339. 

9.  In  Case  of  Abandonment,  Proceeds  of  Wreck  Inure  to  Benefit  of 

Parties  Bearing  Loss:  to  the  underwriters  in  proportion  to  the  parts  by 
them  severally  insured,  and  to  the  owner  in  proix>rtion  to  the  part 
remaining  uninsured.  Id, 
10»  Legal  Effect  of  Abandonment  is  not  Changed  by  Inserting  This 
Clause  in  a  policy  of  marine  insurance:  '*In  all  cases  of  abandonment,  the 
assured  shall  assign,  transfer,  and  set  over  to  said  insurance  company  all 
their  interest  in  and  to  the  said  steamboat,  and  every  part  thereof,  free 
from  all  claims  and  charges  whatever.*'  This  clause  was  merely  intended 
to  prescribe  the  form  in  which  the  transfer  should  be  made  to  the  under- 
writers of  the  interest  which  they  derive  by  law  from  the  abandonment, 
and  to  point  out  the  mode  in  which  the  Intention  to  abandon  should  be 
unequivocally  expressed.  But  it  cannot  have  the  effect  of  discharging 
the  insurers  from  their  legal  liability  to  account  to  the  assured  for  hia 
proportion  of  the  proceeds  of  the  wreck  after  abandonment.    ItL 

JUDGMENTS. 

1.  Judgment  by  Default  Precludes  Party  from  Using,  for  Purposk 

OF  Reducing  Damages,  Testimony  which  would  have  defeated  the  ac- 
tion had  plea  in  bar  been  interposed.     Garrard  v.  Dollar^  271. 

2.  Judgment  by  Default  Admits  to  be  True  All  Material  Allegations 

Properly  Set  Forth  in  Declaration.    Id, 

8.  After  Judgment  Recovered  by  One  Party  in  his  Own  Name,  and 
Payment  of  Same  to  Him,  another  person  who  claims  a  portion  of 
the  sum  recovered  cannot  have  a  trial  of  his  right  thereto  by  moving 
the  court  in  which  the  judgment  is  entered  to  direct  the  payment  of 
such  portion  to  him,  and  that  the  judgment  be  marked  for  his  use  to 
that  extent,  and  jurisdiction  would  not  be  conferred  upon  the  court  to 
decide  the  matter  in  that  way  by  agreement  of  the  parties  to  consider 
the  money  in  court  for  the  purpose  of  the  motion,  nor  would  the  fact 
that  the  money  was  actually  in  court  alter  the  application  of  the  rule. 
Hudson's  Appeal,  445. 

4.  Unsatisfied  Judgment  mat  be  Marked  by  Court  for  Use  of  Equi- 
table Claimant  so  as  to  give  defendant  notice  not  to  pay  it  to  the  legal 
plaintififs,  but  such  determination  would  not  be  conclusive,  especially  on 
third  persons,  and  the  facts  in  such  case,  whether  proved  or  admitted, 
are  not  part  of  the  record,  and  no  appeal  lies  from  the  order  of  the  court 
allowing  or  refusing  a  motion  to  so  mark  a  judgment.     Id. 

6.  Judgments,  even  of  Subordinate  State  Courts,  cannot  be  Attacked 
UPON  Habeas  Corpus,  however  erroneous  they  may  be,  on  appeal  or 
writ  of  error,  where  jurisdiction  of  the  person  and  subject-matter  has  been 
acquired;  and  this  principle  is  applicable  a  fortiori  to  the  judgment  of  a 
federal  court.     Williamson's  Case,  374. 

6.  Void  Judgment  is  No  Judgment  at  All;  and  Every  Judgment  is  Void 
wliich  clearly  appears  on  its  own  face  to  have  been  pronounced  by  a 
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court  having  no  jurisdiction  of  the  person  or  authority  over  the  subject- 
matter.     Id. 

JURISDICTION. 

1.  OsjEcmoN  TO  JcTBisDicnoN  ow  CocTRT  OF  Ohancekt  OF  Tbnnesseb  is 

Waivkd,  under  the  Tennessee  act  of  1852,  c.  365,  sec.  9,  if,  without  de- 
murrer, an  answer  is  put  in;  and  the  same  is  true  if  a  defendant,  being 
regukrly  served  with  process,  neglects  to  appear,  and  judgment  i^ro  con- 
fesHo  is  entered  up  against  him.     Mortem  v.  Saffarans,  582. 

2.  Pbima  Facik  JuEiSDicmoN  ovEE  Ward  is  Shown  by  the  finding  of  a 

court  that  the  person  assuming  to  act  as  guardian  was  such  in  fact. 
Lessee  of  MerriU  v.  Home,  298. 

3.  E<*TOPPKL. — Where  Indivisible  Prfjiises  have  been  Sold  under  Par- 

tition Proceedings,  and  the  husband  of  the  infant,  acting  as  her 
guardian,  with  a  full  knowledge  of  the  facts,  acknowledges  the  former 
guardian  and  receives  from  him  the  proceeds  of  the  sale  of  such  property, 
he  will  be  estopped  to  prove  that  such  person  was  not  duly  appointed, 
and  cannot,  after  the  wife's  death,  deny  the  court's  jurisdiction  over  the 
infant.     Such  estoppel  is  equally  effectual  at  law  and  in  chancery.     Id. 

4.  Proceedings  of  Courts  of  Competent  Jurisdiction  cannot  be  Revised 

by  another  court  in  a  collateral  proceeding.     Allen  v.  Cfaulty  485. 
6.  New  York  Court  of  Appeals  cannot,  in  Equity  Soft,  Review  Ques- 
tions OF  Fact  determined  by  the  supreme  court.    Newton  v.  Bronson,  89. 
See  Process,  1 ;  Statutes,  2. 

JURY  AND  JURORS. 

It  is  €k)0D  Challenge  to  Juror,  for  Cause,  on  Part  of  State,  that  he 

has  conscientious  scruples  against  finding  a  verdict  of  guilty  where  the 

punishment  is  death.     Hyde  v.  State,  630. 

See  Bankruptcy,  3;  Criminal  Law,  12;  Insurance^  7;  Pleading-  and 

Practice,  10-13. 

JUSTICES  OF  THE  PEACBw 
L  Justices  of  Peace  Derive  All  their  Judicial  Powers  from  Legisla- 
tion.   They  exercise  no  common -law  powers.    Albright  v.  Lapp,  402. 

2.  Justice  of  Peace,  in  Pennsylvania,  has  No  Power  to  Summarily 

Punish  Person  for  Contempt  committed  before  him.    Id. 

3.  Remedy  of  Justice  of  Peace  for  Contempt  Committed  in  his  Pres- 

ence is  to  bind  the  contumacious  party  over  to  answer  at  courts  and  to 
be  of  good  behavior  meanwhile.     Id. 

See  Evidence,  2;  Executions,  4;  Statutes,  2. 

LACHES. 
Laches  cannot  be  Imputed  to  Commonwealth  oy  a  corporatioD.    Conv- 
monioeaUh  v.  ErU  etc.  B.  R.  Co.,  471. 

LANDLORD  AND  TENANT. 
L  -Under  Lease  of  Farm  upon  Shares,  Which  Provides  that  Stock  and 
Produce  is  to  be  at  Control  of  the  lessor  until  sold,  he  can  bold 
them  against  the  creditors  of  the  lessee.     The  lessee  has  no  interest  in 
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the  crops  while  growing  upon  the  land,  nor  after  they  are  harvested,  and 
they  are  not  subject  to  attachment  for  his  debts.  Esdon  ▼.  Colbum,  730. 
2.  Whbke  Lease  of  Farm  upok  Shares  Provides  that  Stock  akd  Prod- 
UCE  OF  Farm  is  to  be  at  Control  of  the  lessor  until  sold,  and  the 
lessor  and  lessee  have  a  settlement,  whereby  the  lessee,  for  a  considera-  • 
tion,  relinquishes  his  claim  to  his  share  of  the  proceeds  of  a  sale  of  the 
crops,  there  is  no  necessity  for  a  delivery  or  change  of  possession  to  vest 
the  title  to  the  entire  crop  in  the  lessor.    Id, 

See  Adverse  Possession,  6« 

LABCENY. 
See  Criminal  Law,  5-ia 

1.  Notice  of  Death  of  Livino  Person  Published  Mauciottslt,  and  calcu- 

lated to  subject  the  person  to  ridicule,  is  libelous  and  actionable.  Jic- 
Bride  V.  EUia,  553. 

2.  New  Trial  of  Action  for  Libel  will  not  be  Granted  on  the  ground 

that  plaintiflTs  counsel  submitted  certain  writings  of  defendant  to  de- 
fendant's witnesses  for  the  purpose  of  testing  their  accuracy  in  recogniz- 
ing the  defendsnt's  handwriting,  and  afterwards,  by  his  own  witnesses, 
proved  such  writings  to  be  authentic,  when  the  writings  themselves  were 
not  submitted  to  the  jury  either  in  the  argument  or  in  their  delibera- 
tions.   Id, 

license!. 

Revocabilitt  of  Mere  License  to  Enter  upon  and  Use  Land  of  tbo 
licensor,  whether  it  be  given  by  deed  or  by  parol,  is  a  well-settled  doc- 
trine of  the  common  law.    Foster  v.  Browning,  505. 
See  Ways,  2. 

LUNATICS. 
See  Executors  and  Administratobs,  3;  Guardiak  asd  Waed»  8. 

MANDAMUS. 

1.  Mandamus  is  Proper  Kemedt  to  Compel  Kailroad  Compant  to  Con- 

struct Road  Pursuant  to  Charter  in  crossing  navigable  streams  so 
as  not  to  obstruct  navigation,  though  indictment  lies  as  for  a  nuisance. 
State  V.  North-eagtem  B.  /?.  Co.,  651. 

2.  Rule  that  Mandamus  will  not  be  Granted  where  there  is  Spbcifio 

Legal  Remedy  is  restricted  to  cases  where  the  legal  remedy  is  equally 
convenient,  complete,  and  beneficial     Id, 

3.  Mandamus  is  Appropriate  Remedy  to  Enforce  Periormangb  or 

Duties  by  Artificial  Bodies.    Id, 

MARRIED  WOMEN. 

I.  In  Conveyance  Br  Deed  of  Wife's  Estate,  She  must  be  Party  with 

her  husband  to  the  conveyance,  and  must  be  privately  examined  at  the 

time  that  the  deed  is  executed.     It  is  not  sufficient  that  at  a  subsequent 

period  she  signs  and  seals  a  deed  previously  made.    Krau  v.  Pceier,  286. 
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2.  Mabbied  Woman  can  in  No  Cask  bb  Sued  upon  Mere  Personal  Ck>N- 
TRACT  Made  bt  Her  during  Covertttre,  althoagh  she  lives  apart 
from  her  husband.     Harris  v.  Tayhr,  676. 

8.  Married  Woman  mat  Convey  or  Mortoagb  her  Land  by  joining  her 
husband  in  a  deed  for  that  porpose,  bet  to  make  such  deed  valid,  it  is 
necessary  to  show  by  legal  evidence  that  no  fraad  was  practiced  upon 
her,  but  that  she  executed  it  with  a  full  knowledge  of  its  meaning,  par- 
pose,  and  intent,  and  that  her  will  was  perfectly  free,  and  that  her  mind 
accorded  with  the  act.     Lowlen  v.  Blythe^  442. 

4.  Deed  op  Married  Woman  is  Void  if  her  Husband  Uses  his  Ikflu- 

ENCB  AND  Power  over  Her  in  such  manner  as  to  control  her  unduly, 
and  make  her  act  under  his  will,  and  not  her  own.     Id, 

5.  Married  Woman's  Deed,  to  be  Valid,  must  Show  that  in  Execution 

there  was  no  imprisonment  of  her  mind  nor  advantage  taken  of  her 
weakness,  and  she  must  have  acted  voluntarily  and  without  compulsion, 
either  physical  or  moral;  and  the  only  way  these  facts  can  be  proved  is 
by  a  magistrate's  certificate  that  he  examined  her  separate  and  apart 
from  her  husband,  that  he  made  the  contents  of  the  deed  fully  known  to 
her,  and  that  she  declared  her  execution  of  it  to  be  voluntary  and  free 
from  any  sort  of  coercion.     Id, 

6.  Magistrate's  Certificate  of  Acknowledgment  of  Deed  bt  Married 

WoBiAN,  reciting  an  examination  separate  and  apart  from  her  husband, 
and  that  the  execution  was  voluntary  and  free  from  coercion  on  the  part 
of  her  husband,  is  conclusive  in  favor  of  one  who  accepted  it  in  good 
faith,  and  paid  his  money  without  knowing  or  having  any  reason  to 
doubt  its  truth;  but  if  such  certificate  be  false  in  fact,  and  the  grantee 
knew  it,  or  knew  of  circumstances  which  would  put  an  honest  and  pru- 
dent man  upon  inquiry,  then  it  may  be  contradicted  by  parol  evidence.  Id, 

7.  Acknowledgment  of  Deed  bt  Married  Woman  is  Void  if  the  evidence 

shows  that  the  examination  was  in  the  presence  of  her  husband,  that  the 
wife  was  not  properly  Informed  as  to  the  nature  of  the  transaction,  or 
that  she  was  under  the  influence  of  fraud  or  coercion.     Id. 

8.  Declarations  of  Married  Woman  Made  while  Deed  was  being  Pre- 

pared, of  her  unwillingness  to  execute  it,  though  not  made  in  the  pres- 
ence of  the  grantee,  are  admissible  as  part  of  the  res  gestce  to  show  the 
invalidity  of  the  execution  of  such  deed.     Id. 

See  Dower;  Husband  and  Wife;  Trusts  and  Trustees,  4* 

MASTER  AND  SERVANT. 

1.  Master  is  not  Liable  for  Injurt  Done  bt  One  Servant  to  Another* 

engaged  in  a  common  employment,  through  negligence  or  unskillfulness. 
Fox  V.  Sandford,  687. 

2.  To  Render  Defendant  Liable  where  Act  Complained  of  was  not 

Done  bt  Him,  the  relation  of  master  and  servant  must  exist  between  him 
and  those  by  whose  instrumentality  the  act  was  done,  except  in  some  case 
where  he  renders  himself  a  legal  participator  in  wrongful  acts  by  subse- 
quently adopting  and  sanctioning  them.     McOuire  v.  Grants  49. 

3.  Master's  Responsibilitt  for  Tortious  Acts  of  his  Servant  Which 

WERE  Done  in  his  Service  grows  out  of,  is  measared  by,  and  begins  and 
ends  with  his  control  over  them.    Id, 
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4,  Owner,  ob  Pbinctipal  (Contractor,  or  Master  Workman,  is  not  Rb- 
SPONSiRLE  for  Damagb  Ocoasioned  by  the  wrongful  acta  of  persons  em- 
ployed  by  a  subcontractor  or  under- workman,  or  by  a  person  carrying  on 
a  distinct  independent  employment,  because  they  are  not  his  servantiiy 
and  do  not  act  for  him,  but  for  their  immediate  employer.    Id. 

6.  Whkre  Chairman  of  Street  Committee  of  Municipal  Corporation 
Orders  Lawfux  Act,  such  as  the  performance  of  c^iain  work,  to  be  done, 
and  the  work  is  done,  so  as  to  occasion  an  actionable  injury,  by  workmen 
under  the  immediate  superintendence  and  direction  of  the  street  com- 
missioner, who  is  a  distinct  and  independent  officer  of  such  corporation, 
not  appointed  or  controlled  by  the  committee,  such  chairman  is  not  liable 
for  injury  resulting  from  the  work.    Id, 

MAXIMS. 
Maxim,  Sic  Uterb  Tuo  ut  Alienum  non  Ljedas,  is  not  Lishted  to  Common 
Nuisances.     It  has  a  much  more  extensive  application,  and  under  it  one 
cannot  escape  liability  where  he  knowingly  leases  a  building  to  be  so 
used  as  to  hurt  another  or  his  property.     Carson  y.  Godley^  404. 

MORTGAGES. 

1.  Chattel  Mortgage  cannot  be  Impeached  by  Evidence  that  Mort- 

gagor, after  Executing  It,  Executed  Mortgages  of  the  same  prop- 
erty to  other  persons,  which  were  fraudulent  tov.'ards  his  creditors. 
Ford  V.  Williams,  83. 

2.  Chattel  Mortgage  on  Stock  of  Goods  Which  Permits  Mortgagor  to 

Continue  Business,  make  sales  of  the  goods,  and  use  the  proceeds  as 
his  own,  is  void  per  se,  for  fraud  towards  creditors,  unless  the  proceeds 
are  applied  to  the  mortgage  debt,  in  which  case  it  may  be  upheld.    Id. 

3.  Possession  of  Mortgagor  is  that  of  Mortgagee,  and  the  former  can- 

not make  a  lease  of  the  premises  so  as  to  bind  the  latter.  Martin  v. 
Jackson,  489. 

4.  Remedy  by  Scire  Facias  on  Mortgage  does  not  Exclude  Remedy 

BY  Ejectment.    Id. 
See  Adverse  Possession,  2,  3,  6,  7;  Fixtures,  3;  Homesteads. 

MUNICIPAL  CORPORATIONS. 
See  Corporations. 

NAVIGABLE  RIVERS. 
See  Watercourses. 

NEGLIGENCE. 

1.  What  Constitutes  Negligence  in  Regard  to  Duty  Enjoined  by  Any 

Particular  Relation  or  Employment  is  usually,  if  not  invariably, 
a  mixed  question  of  law  and  of  fact;  but  what  duty  the  law  implies  as 
incident  to  any  particular  relation  or  employment  is  always  a  question 
of  law  for  the  determination  of  the  court  Mad  River  etc.  R.  R,  Co,  v. 
Barber,  312. 

2.  Gross  Neglect  in  Constructing  and  Renting  Insecure  Buildino 

Renders  Owner  Liable  to  a  party  whose  goods  are  injured  by  its 
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fall,  if  there  is  no  negligence  on  the  part  either  of  tenants  or  of  the 
party  storing  the  goods.     Carson  v.  Oodley,  404. 

3.  One  Who  Builds  and  Leases  Houses  is  Bound  by  Legal  Duty  to 

Construct  Them  in  Propeb  Manneb  and  with  good  materials  and 
competent  workmen,  and  neither  good  faith  nor  even  the  best  faith  will 
relieve  him  from  liability  for  injuries  resulting  from  failure  to  do  so. 
Id. 

4.  Evidence  of  Fall  or  Otheb  Stobes  Built  bt  Defendant  in  the  same 

row  is  competent  to  show  that  the  owner  had  notice  of  the  insufficiency 
and  unsafety  of  a  store  similarly  constructed;  but  is  not  competent  to  es- 
tablish his  reputation  or  that  of  his  mechanics  as  builders.    Id. 
See  Ck)MMON  Cakbiebs,  2-^,  8;  Laches;  Masteb  and  Sebvant,  1;  Rail- 

BOADS. 

NEGOTIABLE  INSTRUMENTS. 

1.  Any  Material  Altebation  of  Commercial  Paper  is  fatal  to  a  recovery 

upon  it  if  unaccounted  for  by  him  who  holds  it.     Miller  v.  Beed^  459. 

2.  CoMMON-LAW  Distinctions  between  Instbuments  Joint  and  Those 

Joint  and  Sevebal  were  extinguished  by  the  assembly  acts  of  April  6, 
1830,  and  April  11,  1848,  in  Pennsylvania,  in  the  class  of  cases  provided 
for  by  those  statutes.    Id. 

3.  Altebation  of  Negotiable  Note  Executed  by  Two  Persons,  by  In- 

TEBUNiNQ  words  "  or  either  of  us,"  is  not  such  a  material  alteration,  in 
Pennsylvania,  as  will  avoid  the  note.     Id, 

4.  Where  Dbbtob  Voluntabily  Tbansfers  Negotiable  Instrument  to 

Secure  Debt  Previously  Incurred  by  him  without  any  agreement 
for  security,  and  the  parties  are  left,  after  such  transfer,  in  statu  qtio  as 
to  the  debt,  no  new  consideration,  stipulation  for  delay,  or  credit  being 
given,  or  right  parted  with  by  the  creditor,  such  instrument  is  not  re- 
ceived by  the  creditor  in  the  usual  course  of  trade,  for  value,  but  is 
taken  subject  to  all  the  equities  existing  against  it  at  the  time  of  the 
transfer.     Roxhorougk  v.  Messick,  346. 

6.  Note  with  Payee's  Name  in  Blank  cannot  be  so  Sued  upon  as  a 

promissory  note.  The  holder  must  fill  up  the  blank  by  inserting  his  own 
name  as  payee,  so  as  to  show  a  cause  of  action  in  himself,  or  else  an  ob- 
jection by  demurrer,  or  specially  upon  the  trial,  will  be  fataL  Seay  v. 
Bank  of  Tennessee,  679. 
6.'  Letters  of  Drawer  after  Acceptance  of  Draft,  Directing  Drawee 
to  Withhold  payment  of  part,  because  the  draft  was  drawn  for  too 
much,  are  inadmissible  evidence  in  an  action  by  the  holder  against  the 
drawee.     Moke  v.  Fellman,  656. 

7.  Verdict  for  "Amount  Due  on  the  Draft,  with  Usual  Interest,*^ is 

sufficiently  certain  to  support  a  judgment  for  the  amount  of  the  draft  and 
interest,  less  a  credit  appearing  on  the  draft.     Id, 

8.  Notice  to  Indorser  must  be  Sbnt  to  Place  of  his  Residence,  unless 

He  is  Shown  to  have  his  place  of  business  elsewhere.  A  notice 
sent  to  him  at  one  place,  at  which  a  corporation  of  which  he  was  presi- 
dent had  its  office,  when  he  resided  at  another,  is  not  sufficient,  in  the 
absence  of  proof  that  the  former  was  his  place  of  private  business.  Com' 
mercial  Bank  of  Albany  v.  Strong,  714. 
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9.  Dkostt  of  Notice  op  Dishonor  of  Bill  ik  Post-office  does  not  have 

TO  BE  Shown  by  a  single  witness  who  can  swear  positiTely  that  he  so 
deposited  it.  All  who  had  anything  to  do  aboat  the  matter  of  deposit- 
ing the  notice  should  be  called,  and  if  their  united  testimony  shows  that 
it  was  deposited,  that  is  sufficient.     Id, 

10.  Proof  of  Deposit  of  Notice  in  Pobt-office. — One  clerk  in  a  bank  tes- 
tified that  he  inclosed  a  notice  of  the  dishonor  and  protest  of  a  bill  of  ex- 
change in  an  envelope  addressed  to  defendant,  and  placed  it  on  his  desk, 
from  whence  it  was  the  duty  of  either  one  of  two  other  clerks  to  take 
letters  to  the  poet-office;  also  that  at  a  later  hour  of  the  day  the  letter 
was  gone.  The  other  clerks  testified  that  it  was  their  duty  to  take  all 
letters  from  this  desk;  that  they  invariably  did  so,  and  that  if  they  took 
this  notice  they  immediately  put  it  in  the  post-office.  The  defendant 
was  shown  to  have  received  the  notice,  but  at  what  time  does  not  appear. 
HM,  that  these  facts  show  that  the  notice  was  mailed  in  time.     Id. 

NOTICE. 
See  Attorney  and  Client,  1;  Deeds,  14,  15. 

NUISANCE. 

1.  Private  NnsANCE  is  Antthino  Which  Dobs  Hurt  or  Annoyance  to 

the  lauds,  tenements,  or  hereditaments  of  another.  The  annoyance  need 
not  be  such  as  to  endanger  health,  but  it  is  sufficient  if  it  is  offensive  to 
the  senses,  and  renders  the  enjoyment  of  life  and  property  uncomforta- 
ble, or  even  causes  a  well-founded  apprehension  of  danger.  BurdiU  v. 
SwensoTif  665. 

2.  Livery-stable  in  Town  is  not  Nuisance  prima  faciey  but  becomes  so  if 

kept  or  used  so  as  to  destroy  the  comfort  of  owners  and  occupants  of  ad- 
jacent premises,  and  so  as  to  impair  the  value  of  their  property.    Id. 

3.  Perpetual  Injunction  against  Keeping  Ltvert-stable  upon  a  lot  ad- 

jacent to  plaintiff's  store  in  a  town  will  be  awarded  where  it  appears  that 
it  is  kept  in  a  filthy  and  unsafe  condition,  so  as  to  be  offensive  and  dan- 
gerous to  the  plaintiff,  and  the  owners  thereof  insist  that  it  is  well  kept, 
an(l  do  not  propose  to  keep  it  differently;  and  the  injunction  will  not  be 
limited  to  restraining  the  manner  of  keeping  it.     Id, 

See  Mandamus,  1;  Maxims;  Watercourses,  6,  10. 

OFFICE  AND  OFFICERS. 

1.  Bond  of  County  Treasurer  is  Contract  that  He  will  not  Fail,  upon 

Any  Account,  to  receive  and  safely  keep  the  public  money,  and  pay  it 
out  according  to  law.    State  v.  Harper,  363. 

2.  That  Money  Which  Came  to  Hands  of  County  Treasurer  was  Stolen 

from  him  without  his  fault  is  no  defense  to  an  action  upon  his  official 
bond.     Id, 

3.  Contracts  Based  on  Sale  of  or  Traffic  in  Offices  of  any  description  are 

void,  as  against  public  policy.     Eddy  v.  Capron,  541. 

4.  Draft  Drawn  in  Consideration  of  Resignation  of  Office  of  physician 

to  a  United  States  marine  hospital,  in  the  drawer's  favor,  is  void,  although 
there  was  no  promise  to  recommend  the  drawer's  appointment,  and  al- 
though the  resigning  officer  bad  already  resolved  to  remove  to  another 
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vtate,  and  merely  wished  to  get  back  money  previoasly  paid  by  him  to 
the  drawer  for  resigning  the  same  office  in  his  favor.     Id, 
See  Executors  and  Administbatobs,  1,  2, 

PARDONS. 
Pabdon  cannot  be  Pboved  by  Copy  op  Exbcutivb  Mintttes  certified 
by  the  secretary  of  the  commonwealth.     Either  the  pardon  or  a  certified 
copy  should  be  produced.    Cox  v.  Cox,  432. 

PARENT  AND  CHILD. 

1.  Contracts  bbtwbbk  Parents  and  Childben  must  be  proved  by  direct, 

positive,  express,  and  unambiguous  evidence.  The  terms  must  be  clearly 
defined,  and  all  the  acts  necessary  to  a  contract's  validity  must  have 
especial  reference  to  it,  and  nothing  else.     Poorman  v.  KUgore,  425. 

2.  Where  Children  Work  fob  Parents  AfTER  Arriving  at  Age,  the  law 

implies  no  contract  on  the  part  of  the  parent  to  pay  for  the  services.    Id. 

3.  No  Sale  or  Gift  can  be  Inferred  from  a  parent  giving  a  child  the  use 

of  a  farm  or  house,,  and  promising  a  gift  of  the  same  at  his  (the  parent's) 
death.     Id. 

4.  Law  will  not  Infer  Gift  prom  Parent  to  Child  where  his  acts  can  be 

readily  accounted  for  as  founded  on  other  intentions.     Id, 
6.  Impro\'xments  Made  by  Child  on  his  Parents'  Land  on  the  promise 
that  the  land  would  be  given  to  him  at  his  father's  death  will  not  take 
the  case  out  of  the  statute  of  frauds.    Id, 

See  Habeas  Corpcjs,  6;  Trusts  and  Trustees,  8,  9* 

PARTITION. 

1.  Partition  cannot  be  Employed  as  Means  op  Settling  Conpuctino 

Titles.    Brock  v.  Eastman,  733. 

2.  Pabtition,  Who  may  Compel. — One  holding  under  a  deed  of  an  undivided 

half  of  a  certain  farm,  in  which  deed  the  grantor  reserves  a  life  estate, 
cannot,  during  the  life  of  the  latter,  compel  partition  against  a  grantee 
of  the  other  undivided  half  of  said  farm,  as  a  right  of  immediate  pos- 
session is  necessary  to  the  maintenance  of  this  proceeding.  Kichols  v. 
NichoU,  699. 

3.  In  Proceeding  fob  Pabtition,  Evidence  that  Cebtain  Deed  under 

W^hich  Petitioneb  Claims  is  void  for  want  of  proper  delivery  is  ad- 
missible for  the  purpose  of  defeating  his  title  and  right  to  maintain  the 
proceeding.     Id, 

4.  Under  Statute  Pebmttting  Reviews  in  **  Civil  Causes,"  Petition  for 

Partition  cannot  be  reviewed,  as  those  words  have  reference  only  to 
those  suits  or  actions  which  are  commenced  and  prosecuted  according  to 
the  course  of  the  common  law.     Id, 

5.  Sale  in  Partition  Suit  will  Pass  Nothing  but  Title  Which  was 
^    Vested  in  parties  to  the  proceeding.     AUen  v.  OauU,  485. 

6.  Sale  of  Lands  by  Shebiff  undeb  Obdeb  t>p  Coubt  of  Recobd  in  Ac- 
.  tion  of  Pabtition  is  in  pursuance  of  a  judgment  of  such  court,  and  can 

be  confirmed  or  set  aside  by  the  judgment  of  that  court  alone;  and  if  the 
purchaser  to  whom  the  property  is  sold  under  such  proceedings  claims 
to  have  reason  for  setting  aside  the  sale,  he  must  apply  for  relief  to  the 
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conrt  liaving  jarisdictioii  of  the  case,  and  by  whose  order  the  sale  was 
made.  Id. 
7.  Partition. — One  Who  Causes  ExECfunoN  to  be  Levied  upok  Uia)iviDED 
PoKTiON  of  a  piece  of  property  of  which  the  owner  is  in  the  possession, 
claiming  adversely  to  any  title  under  the  levy,  cannot  maintain  partition, 
as,  if  the  levy  was  valid,  it  could  only  give  a  right  of  entry,  which  is  not 
sufficient  to.  maintain,  a  petition  for  partition.  Brock  v.  Ecutman,  733. 
See  Co-tenanct;  Dower. 

PARTNERSHIP. 

1.  Conveyance  to  "J.  L.  S.  &  Co."  Operates  to  Invest  J.  L.  S.,  Indivtd- 

UALLT,  WITH  ENTIRE  Leoal  Titlb  to  real  estate  purchased  with  part- 
nership funds  for  the  use  of  the  partnership,  but  in  equity  he  will  be 
treated  as  holding  the  legal  title  in  trust  for  the  benefit  of  the  partner- 
ship.    Moreau  v.  SaffarwM^  582. 

2.  Decree  concerning  Real  Estate,  Held  bt  Os^  Partner  as  Trustee 

FOR  Firm,  will  not  be  Set  aside  as  irregular  and  void  because  the 
other  partners  were  not  made  parties;  but  such  decree  operates  upon  the 
trustee  alone,  and  will  be  modified,  if  otherwise,  to  that  effect.     Id, 

3.  Partnership  Property  is  Primarily  Liable  to  Pay  Partnership 

Debts;  and  the  surplus,  if  any,  belongs  to  the  partners.  MiUer  v.  £stiU^ 
305. 

4.  Partners  may  Enforce  their  Equitable  Lien  on  Partnership  Prop- 

erty to  pay  partnership  debts  in  preference  to  the  creditors  of  individual 
partners.     Id, 

5.  Creditors  of  Partnership  have  No  Lien  on  Partnership  Property, 

and  can  invoke  the  rule  that  the  partnership  property  shall  be  primarily 
liable  only  through  right  of  partners  to  have  joint  property  applied  to 
pay  joint  debts.     Id, 

6.  When  Right  of  Partners  Themselves  to  Apply  Partnership  Prop- 

erty IN  Extinguishment  of  partnership  debts  is  gone,  the  right  of 
partnership  creditors  thus  to  apply  is  also  divested.     Id, 

7.  Sale,  or  Any  Contract  having  Effect  of  Sale,  by  One  Partner  to 

his  Copartners,  will  DrvEsr  all  further  lien  he  may  have  upon  the 
partnership  effects.    Id, 

8.  Where  One  Partner  Takes  Partnership  Property  on  Consideration 

that  He  will  Pay  the  debts  of  the  partnership,  the  retiring  partner's 
lien  upon  the  partnership  effects  is  gone;  though  if  the  agreement  be  to 
take  the  partnership  property  and  pay  the  partnership  debts  therewith, 
a  court  of  equity  would,  perhaps,  enforce  a  proper  application  of  the 
assets  of  the  firm  in  behalf  of  the  retiring  partner.     Id, 

9.  Where  Firm  is  Dissolved  and  its  Property  Divided  between  Part- 

ners, the  members  of  the  firm  cannot,  in  contemplation  of  insolvency, 
make  an  assignment  of  their  property,  both  individual  and  that  derived 
from  the  firm,  for  the  benefit  of  and  giving  preference  to  their  iudividual 
creditors,  to  the  exclusion  of  their  firm  creditors.  The  statute  relating 
to  assignments  in  contemplation  of  insolvency  will  operate  upon  the 
assignment  and  work  out  an  equal  distribution.     Id, 

10.  If  Partner,  in  Contemplation  of  Insolvency,  Dissolves  Partner- 
ship BY  General  Assignment  of  his  interest  and  property  in  the  firm. 
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makes  an  aaugnment  of  his  individual  property,  and  authorizes  the  as- 
signee to  dispose  of  the  same  and  pay  the  proceeds  over  to  his  individual 
creditors,  the  funds  in  the  assignee's  hands  must  be  distributed  pro  rata 
among  his  own  creditors  and  those  of  the  firm  from  which  he  has  retired. 
Id. 

11.  Whbbb  Partner,  in  CJontkmplation  of  Insolvency,  has  Dissolved 
Pabtnership  by  Assignment  to  Trdbtee,  and  the  partnership  prop- 
erty is  by  agreement  divided  between  the  retiring  partner  and  his  associ- 
ates so  as  to  leave  the  property  as  it  was  before  the  partnership,  on  con- 
sideration that  the  remaining  copartners  will  pay  the  partnership  debts; 
and  the  copartners  form  a  firm  of  their  own,  but  in  contemplation  of 
their  own  insolvency  assign  all  their  own  individual  and  partnership 
property  to  a  trustee  with  directions  to  pay  the  partnership  debts — the 
funds  in  the  hands  of  tlie  trustee  of  the  latter  firm  must  be  distributed 
pro  rata  among  the  creditors  of  both  the  former  and  the  latter  firms;  and 
if  any  balance  of  the  funds  of  the  latter  firm  remains  after  paying  the 
debts  of  both  firn»,  the  same  may  be  adjusted  to  reimburse  the  retiring 
partner,  in  view  of  the  agreement  that  the  latter  firm  would  pay  the  debts 
of  the  former.     Jd. 

12.  Partnership  Creditors  have  No  Lien,  while  Partners  are  Admin- 
istering their  own  funds,  on  the  joint  property  for  the  payment  of 
their  claims,  nor  have  creditors  of  individual  partners  any  lien  upon  their 
'separate  property,  or  any  priority  of  payment  out  of  it.     TUlinghast  v. 

Champlin,  610. 

13.  Partnership  Creditors  have  Eqititablb  Lien  in  Case  Firm  is  Dis- 
solved BY  Death  of  a  partner,  or  in  case  of  the  bankruptcy  or  insolvency 
of  one  or  all  the  partners,  upon  the  joiut  property  of  the  firm,  and  sepa- 
rate creditors  have  a  similar  lien  and  priority  as  to  the  separate  property 
of  the  partners.     Id, 

14.  Complainant  cannot  have  Relief  on  Another  Groitnd,  where  Bill 
Charges  Actual  Fraud  as  the  ground  of  relief  and  the  fraud  is  not 
proved,  but  the  bill  must  be  dismissed  with  costs,  and  this  thongh  the 
word  ** fraudulent"  is  not  used,  if  the  facts  alleged  and  the  relief  asked 
show  that  fraud  is  the  real  ground  of  complaint;  but  where  such  a  bill 
is  filed  by  a  partnership  receiver,  under  legal  advice,  and  in  the  interest 
of  creditors,  to  recover  assets  alleged  to  have  been  fraudulently  trans- 

'ferred,  it  will  be  dismissed  without  prejudice,  and  costs  will  be  allowed 
out  of  the  partnership  fund.    Id. 

15.  Realty  Conveyed  to  Partners  as  Co-tenants  is  Partnership  Prop- 
erty, in  equity,  where  it  is  purchased  with  partnership  funds  for  the 
use  of  the  firm.     Id. 

16.  Deceased  Partner's  Share  of  Surplus  of  Partnership  Realty,  after 
the  payment  of  the  firm  debts  and  the  adjustment  of  the  mutual  equi- 
ties of  the  partners,  is  regarded  in  American  courts  of  equity  as  realty, 
and  descends  to  the  heir,  but  the  rule  seems  to  be  otherwise  in  England. 
Id. 

17-  Bona  Fide  Purchaser  of  Partner's  Legal  Title  in  Parthebship 
Realty,  conveyed  to  the  partners  as  tenants  in  common,  having  no  no- 
tice of  the  equitable  rights  of  the  copartners  or  partnership  creditors  in 
the  land  as  partnership  property,  will  be  protected  in  equity  as  well  as 
at  law.     Id, 
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18.  SnKTiTiyo  Pabtnsb  may  Dispore  or  PAKTyKBSHip  Realty  icft  the  psy- 
ment  of  partnereliip  debts,  and  of  any  balance  due  him  aa  a  partner,  if 
the  legal  title  is  vested  in  him,  and  if  not,  equity  will  assist  him  by  com- 
pelling a  conveyance  of  the  legal  title  to  himself  or  to  a  purchaser  from 
him.     Id, 

19.  PlTRCHASEB  OF  PABTNERSHIP  ReaLTT  FROM  SuUVlVUtO  FaBTSYR,  though 

he  knows  it  to  be  partnership  property  and  that  there  are  partner- 
ship debts  to  be  paid  out  of  it,  if  he  honestly  buys  it  and  pays  for  it, 
without  knowledge  or  notice  of  any  facts  indicating  an  intent  by  the  sur- 
viving partner  to  misapply  the  funds,  will  be  protected,  although  such 
surviving  partner  does  in  fact  appropriate  the  money  to  his  own  use, 
leaving  the  debts  tmpaid;  but  where  he  purchases  either  the  whole  of 
such  realty  or  the  surviving  partner*s  undivided  legal  interest  therein, 
knowing  it  to  be  partnership  property,  and  that  the  firm  is  nearly  or 
quite  insolvent,  and  receives  the  conveyance,  and  pays  the  purchase 
money  secretly,  and  at  night,  under  circumstances  indicating  knowledge 
of  the  fraudulent  designs  of  the  sarviving  partner,  who  immediately 
absconds,  leaving  the  firm  debts  unpaid,  such  purchaser  takes  the  prop- 
erty subject  to  the  trusts  under  which  it  was  held  by  his  vendor.  Id. 
52Q.  Pabtkebship  Receiver,  Appointed  in  Suit  bt  Rkpresentatite  of  De- 
ceased Partner  against  the  surviving  partner  to  compel  a  settlement  of 
the  afiairs  of  the  partnership,  and  the  application  of  its  property  to  its 
debts,  is  an  officer  of  the  court,  invested  with  the  whole  equitable  title  to 
the  firm  assets  without  an  assignment;  represraits,  in  any  suit  a£fecting 
the  partnership  property,  the  interests  therein  of  all  parties  to  the  suit 
in  which  he  was  appointed,  if  not  of  persons  who  are  not  parties;  is 
clothed  with  all  the  rights  and  equities  of  the  deceased  partner,  for  the 
purposes  of  his  trust;  and  may  sue,  without  leave,  in  this  country,  to 
obtain  possession  of  the  partnership  property  for  the  purpose  of  ^plying 
it  to  the  partnership  debts,  and  need  not,  on  a  bill  filed  for  that  purpose, 
join  the  representative  of  th&  deceased  partner  aa  a  party.    Id, 

PERSONAL  PROPERTY. 

1.  Life  Estate  in  Personal  Property  Gives  Doxek  Right  to  Gonsttms 

the  same  where  it  cannot  be  used  without  consuming  it,  or  to  wear  it 
out  where  it  cannot  be  used  without  so  doing.     Otrman  v.  Oermanf  451. 

2.  Liability  of  Life  Tenant  of  Personalty  oyer  to  Remainderman  ia 

governed  by  the  intention  of  the  donor,  as  manifested  by  the  instru- 
ment which  evidences  the  gift.    Id. 

3.  Where  Life  Estate  only  in  Pebsovalty  is  Given,  and  Remainder  is 

Given  over  to  Others,  the  representatives  of  the  donee  for  life  should 
account  for  the  value  of  the  property  according  to  the  principles  of  the 
civil  law,  aa  adopted  by  the  courts.    Id, 

PLEADING  AND  PRACTICE. 
1.  Non-joinder  of  Necessary  Parties  Plaintiff  in  Action  on  Contract 
may  be  taken  advantage  of  Dy  defendant,  under  the  general  issue,  by 
11  otion  in  arrest  of  judgment,  or  by  writ  of  error,  when  the  defect  ap* 
pears  upon  the  record.    ScoU  v.  Brown^  256. 
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2»  NoN- JoiNBZB  OP  NecesSaky  Pabties  Plaihtifp  m  Action  of  Tobt  most 
be  taken  advantage  of  by  defendant  by  plea  in  abatement,  and  not  by 
way  of  nonsuit  on  the  trial.    Id, 

3.  NON-JOINDEB  OF  NECESSARY  PaBTTES  PLAINTIFF  IN  ACTION  OF  TORT  ARIS- 

ING EX  Contractu  may  be  taken  advantage  of  by  defendant  by  plea  in 
abatement  or  ander  the  general  issue  on  the  trial.     Id, 

4.  Defendant  may  Deny  his  Liabiuty  under  General  Issue,  but  he  must 

plead  justification  specially.     AfcOuire  v.  Grants  49. 

5.  Only  Those  Grounds  of  Demurrer  that  Go  to  Plaintiff's  Right  of 

Action  will  be  considered  upon  an  appeal  from  a  judgment  overruling  a 
general  demurrer.     Oeorge  v.  ThoTnaa,  612. 

6.  Ortection  of  Want  of  Particularity  in  Statement  of  Cause  of  Action 

is  not  raised  by  general  demurrer.     Id. 

7.  Multifariousness  cannot  be  Assigned  for  Error,  under  the  Tennessee 

act  of  1852,  c.  365,  sec.  7,  unless  the  objection  is  first  made  hy  demurrer 
to  the  bill,  taken  at  the  proper  time.     Moreau  v.  Saffarans^  582. 

8.  Irrelevant  Matter  in  Pleading  might  be  Stricken  out  on  motion  of 

the  party  prejudiced  thereby,  prior  to  the  act  of  1856  amending  the  Ohio 
code  of  civil  procedure.     State  v.  Harpery  363. 

9.  Amendment  Purporting  to  Bring  in  New  Plaintiff  (here  the  attorney 

general)  in  place  of  an  individual  who  began  the  suit,  but  has  been  judi- 
cially found  not  to  have  a  right  of  action,  is  not  authorized  by  New  York 
code  of  procedure.     Davis  v.  Mai/or  etc.  of  New  York,  186. 

10.  It  is  not  Error  for  Court  to  Omit  to  Charge  on  Every  Possible  As- 
pect OF  Facts,  especially  when  uninvited  by  the  party  complaining. 
Kauffman  v.  Grieeemer,  437. 

11.  Error  in  Instruction  Favorable  to  Appellant  is  no  ground  for  the  re- 
versal of  a  judgment.     Wintz  v.  Morrison,  658. 

12.  Instruction  Assuming  Fact  to  be  Doubtful  whentherrts  No  Con- 
flict of  evidence  respecting  it,  or  assuming  hypothesis  at  variance  with  the 
fact,  should  not  be  given.     Id. 

13.  Eule  that  Judge  should  not  Charge  on  Weight  of  Evtdencb  applies 
only  where  there  is  doubt,  and  the  jury  are  required  to  weigh  the  evi- 
dence.    I(L 

14.  Recovery  in  Former  Suit  is  Bar  to  Subsequent  Action  for  Same 
Breach  of  Covenant  assigned  as  cause  of  action  in  the  former  suit. 

Winslow  d:  Cannon  v.  Stokes,  242. 

15.  In  Action  for  Breach  of  Covenant,  where  Plaintiff  is  Entitled  to 
Becover  Damages,  present  and  prospective,  and  is  restricted  therefrom 
by  instructions,  this  is  an  error  which  must  be  corrected  by  proper  steps 
in  that  action,  and  does  not  entitle  plaintiff  to  recover  in  a  second  suit.  Jd, 

16.  Defendant  must  Elect  between  Two  Contradictory  Defenses,  and 
evidence  should  be  permitted  only  in  support  of  the  one  on  which  he  de- 
termines to  rely.     Cox  v.  Cox,  432. 

17.  Statements  in  Answer  not  Responsive  to  Bill  must  bb  Proved.. 
Ives  V.  Hazard,  500. 

18.  Averment  in  Answer  to  Bill  for  Specific  Performance  that  Con- 
tract WAS  Conditional  on  its  being  approved  by  the  defendant's  wife,  no 
such  condition  being  expressed  in  the  memorandum  sued  on,  is  not  respon- 
sive to  the  bill,  and  most  bo  proved  by  evidence  independent  of  the 
aijswer.     Id, 

Ax.  Pao.  YoL.  LZYH— 19 
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19.  Objection  that  Case  Prov£d  is  nxtt  That  Aixegkd  in  Comflaiht,  if 
NOT  Specificai.lt  Made  at  Tbial,  is  not  Available  on  appeal,  and 
a  general  exception  that  **  as  well  upon  the  facts  as  the  law  "  the  appellant 
was  entitled  to  recover  will  not  raise  the  question.    Belknap  v.  Seaiey^  120. 

20.  Objections  to  Evidence  should  State  Grounds  thereof.  Otorge  v. 
Thomas,  612. 

21.  Error  in  REPCsiNa  to  Permit  CompetbntTestimont  to  Go  to  Jury  ia 
not  cared  by  consent  of  the  adverse  party  afterward  to  go  into  the  Inquiry 
proposed  by  the  rejected  testimony.    Reynolds  v.  Tudotr,  353. 

22.  Assignments  of  Error  not  I^Iade  in  Accordance  with  Bules  or 
Court  will  not  be  noticed.    Martin  v.  Jackson,  489. 

23.  New  Trial  Reopens  All  Issues  in  Cause  when  asked  and  granted  in 
general  terms,  although  some  of  the  issues  were  found  in  favor  of  the 
party  asking  for  the  new  trial,  and  the  court  will  not  ordinarily  restrict 
the  new  trial  to  the  issues  found  against  such  party,  without  the  consent 
of  the  adverse  party.    Foster  v.  Browning,  505. 

24.  Award  of  New  Trial  on  Petition  after  Term  is  Exercise  of  Equi- 
table Jurisdiction  under  the  Texas  practice,  analogous  to  that  exercised 
by  courts  of  chancery  in  England  and  in  the  American  common-law 
states  in  granting  new  trials  at  law.     Ooss  v.  McClaren,  646. 

25.  New  Trial  is  never  Granted  to  Party  Negligently  Suffering 
Judgment  to  go  against  him  through  want  of  knowledge  of  material  facts 
which  with  reasonable  diligence  he  might  have  known  in  due  season, 
either  by  courts  of  law  or  courts  of  equity.    Id. 

26.  New  Trial  will  not  be  Granted  after  Term  except  on  Grounds 
Sufficient  to  have  entitled  the  party  to  a  new  trial  if  applied  for  at  the 
term,  and  upon  the  showing  of  a  sufficient  excuse  for  not  applying  at 
that  time.     Id, 

27.  New  Trial  will  not  be  Granted  after  Term  on  Ground  of  Igno- 
rance of  the  recovery  of  judgment  by  the  party  during  the  term  where 
he  was  duly  served  with  process,  but  made  no  defense  because  he  had 
spoken  to  his  warrantor  to  defend  the  suit  and  the  latter  inadvertently 
omitted  to  do  so.    Id. 

28.  Unsupported  Affidavit  of  Prisoner  for  New  Trial  on  the  ground  of 
absent  testimony  is  insufficient.    DignowiUy  v.  Staite,  670. 

29.  Counter- AFFIDAVIT  in  Besponse^to  Affidavit  for  New  Trial  is  admis- 
sible.   Id. 

30.  Judge  has  No  Discretion  to  Grant  New  Trial  after  Term  at  which 
judgment  was  rendered,  the  judgment  then  being  a  vested  right,  which 
can  be  divested  only  by  some  direct  proceeding.     Ooss  v.  McClaren,  646. 

31.  Writ  of  Error  cannot  be  Prosecuted  by  persons  who  are  not  parties 
upon  the  record;  and  not  being  parties,  cannot  be  affected  by  the  de- 
cree.    Moreau  v.  Saffarans,  582. 

32.  Plaintiff  in  Error  must  Bring  up  Record  so  Presenting  Facts  as 
that  it  may  be  seen  on  what  state  of  case  the  court  below  acted,  and  if 
there  be  error,  that  it  may  be  certainly  seen  in  what  it  consists.  Kirkv. 
Murphy,  640. 

33.  Failure  to  Make  Part  of  Record  Paper  in  Which  Variance  ib  Al 
leged  to  Exist,  where  there  is  a  contradiction  in  the  record  as  to  what 
paper  it  occurs  in,  renders  it  uncertain  in  what  the  error,  if  any,  consist^ 
and  therefore  there  will  appear  no  ground  for  reversaL    Id. 
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34  Where  It  is  Sought  to  Bab  Writ  or  Error  bt  Matters  of  Fact 
which  do  not  appear  on  record  retamed,  they  should  be  brought  to  the 
view  of  the  court,  either  by  plea  or  by  motion  to  quaah.  Showers  v. 
ShowerB^  487. 

35.  To  Entitle  Party  to  PoeTPONEM ent  or  Trial  on  Ground  of  Absence 
OF  Witnesses,  three  things  are  necessary:  1.  To  satisfy  the  court  that 
the  persons  are  material  witnesses;  2.  To  show  that  the  party  applying 
has  been  guilty  of  no  laches  nor  neglect;  3.  To  satisfy  the  court  that 
there  is  reasonable  expectation  of  his  being  able  to  procure  their  attend- 
ance at  the  future  time  to  which  he  prays  the  trial  to  be  put  off.  Hyde 
V.  State,  630. 

36.  ArFiDAvrr  on  Second  Application  for  €k>NTiNUANCE  on  Ground  of  Ab- 
sence OF  Witnesses,  after  one  continuance  granted  for  the  same  cause, 
should  be  more  explicit,  and  show  what  are  the  facts  of  the  case,  and 
what  means  of  Information  applicant's  witnesses  possess;  and  if  the  sec- 
ond affidavit  is  less  full,  this  may  furnish  ground  to  suspect  that  the  ob- 
ject was  delay.     Id, 

37.  Fact  that  Witnesses  are  beyond  Limits  of  State  is  not  good  ground 
for  continuance,  when  the  defendant  has  had  time  to  prepare  his  defense. 
Id. 

38.  Motion  for  Continuance  on  Ground  of  Absence  of  Witnesses  should 
not  be  refused  because  adverse  party  admits  that  the  witnesses,  if  present, 
would  testify  as  stated  in  defendant's  affidavit;  but  notwithstanding  this 
admission,  the  refusal  of  the  motion  will  not  be  error  if  baaed  upon  a  well- 
founded  doubt  of  the  verity  of  the  affidavit  itself,  and  a  belief  that  the 
application  was  for  delay.    Id. 

39.  Rules  Governing  Applications  for  Continuance  of  Causes  are,  in 
general,  the  same,  both  in  civil  and  criminal  cases,  though  in  the  latter 
the  matter  is  to  be  scanned  more  closely.    Id. 

40.  Continuance  of  Cause  is  Matter  of  Right  when  Affidavit  therefor 
Conforms  to  Statute,  and  want  of  proper  diligence  cannot  be  imputed, 
and  there  is  no  cause  to  suspect  that  the  application  is  for  delay.     Id. 

4L  Counter- affidavits  to  Show  Want  of  Diligence  and  Improbability 
OF  Amy  Reasonable  Expectation  that  the  proposed  testimony  can  be 
obtained  at  all,  or  at  the  time  to  which  it  is  proposed  to  postpone  the 
trial,  may  be  received  on  application  for  a  continuance  of  a  cause  for  the 
purpose  of  the  production  of  evidence.     Id. 

42.  Evidence  Produced  at  Trial  will  be  Considered  in  Reviewing  Re- 
fusal TO  Grant  Continuance,  when,  upon  appeal,  a  motion  for  a  new 
trial  brings  before  the  conrtastatoiiietit  of  the  evidence;  and  if  from  such 
evidence  there  appears  a  cause  to  apprehend  that  a  continuance  was  im- 
properly refused,  a  new  trial  must  be  granted;  but  if  it  appears  that  the 
application  for  a  continuance  could  not  have  been  well  founded  in  fact, 
it  affords  an  additional  reason  for  refusing  a  new  trial  or  a  reversal  of  the 
judgment  on  that  ground.     Id. 

See  Attachment;  Contempt,  3,  4;  Contracts,  9, 10;  Criminal  Law;  Eject- 
ment, 2;  Equity,  11, 13;  Infancy,  2;  Libel,  1,  2;  Trespass. 

PROBATE  COURTS. 
See  Estates  of  Decedents;  Executors  and  Administrators. 
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PROCESS. 

1.  Fact  oy  Which  Jurisdiction  of  Federal  Courts  Depends  need  hot  bs 

Staird  in  the  process;  and  the  want  of  snch  a  statement  in  the  body  of 
the  habeas  corpus^  or  in  the  petition  on  which  it  was  awarded,  does  not 
give  respondent  the  right  to  treat  it  with  contempt.  Wi£liamaon*9  Ccue^ 
374. 

2.  Generally,  in  Case  of  Inabilttt  of  Sheriff  to  Execute  Process,  the 

coroner,  by  virtae  of  hiti  office,  is  authorized  to  act  as  his  substitute;  and 
where  he  has  acted,  the  legal  presumption  is  that  the  facts  existed  which 
rendered  it  proper  for  him  to  act  in  the  particular  instance.  Kirk  t. 
Murphy,  640. 

3.  Objection  that  Christian  Name  of  One  of  Plaintiffs  is  Incorreotlt 

Stated  in  copy  of  citation  served  on  the  defendant  is  properly  overruled 
when  it  is  correctly  stated  in  the  oopy  of  the  petition.    Id. 
See  Arrest;  Executions. 

RAILROADa 

1.  Conductor  or  Other  Employee  of  Railroad  Company  Undertakes  his 

Engagement  in  contemplation  of  the  ordinary  hazards  of  the  business, 
and  upon  the  incidental  condition,  not  that  the  company  will  insure  him 
against  accidental  injuries,  but  will  exercise  reasonable  and  ordinary  care 
and  diligence  in  the  discharge  of  its  duties  in  regard  to  the  business. 
Mad  River  etc.  B.  R.  Co.  v.  Barber,  312. 

2.  Railroad  Company  Placing  One  Person  in  its  Employ  itnder  Direc- 

tion OF  Another  in  its  Employ  is  Liable  for  Injttries  to  the  person 
placed  in  the  subordinate  situation,  by  the  negligence  of  his  superior, 
upon  the  ground  that  the  injured  person,  at  the  time  of  the  injury,  was 
acting  under  the  immediate  control  and  direction  of  his  superior,  by  whose 
neglect  the  injury  was  received;  and  thus  occupied  a  position  which  pre- 
cluded him  from  exercising  his  own  discretion  in  looking  to  and  providing 
for  his  own  safety.     Id^ 

3.  Railroad  Company  is  not  Liable  to  Conductor  or  Other  Employee 

for  Injury  resulting  from  the  carelessness,  negligence,  or  misconduct 
of  another  employee,  when  both  are  engaged  in  a  common  service,  and 
no  power  or  control  is  exercised  by  the  one  over  the  other.     Id. 

4.  Railroad  Company  is  Presumed  to  Use  Reasonable  and  Ordinary 

Care  and  Diligence  in  Hiring  Servants,  in  keeping  its  road  in  repair, 
and  in  providing  it  with  sufficient  and  suitable  cars  and  machinery  for 
its  use.  Weglect  of  any  such  duty  will  render  it  liable  in  damages  to  one 
of  its  conductors  or  other  employees  injured  on  account  of  such  neglect. 
Id. 

5.  Where  Railroad  Company  Itself  is  in  Fault  as  to  its  Own  Peculiar 

Duties,  and  by  means  of  its  neglect  of  that  reasonable  and  ordinary  care 
which  it  must  bo  presumed  to  exercise  in  regard  to  its  own  business 
an  injury  is  occasioned  to  one  of  its  conductors  or  other  employees, 
the  company  is  liable  in  damages,  unless  the  servant  was  also  in  fanlt, 
and  his  negligence  or  misconduct  contributed  as  a  proximate  cause 
to  the  injury.     Id. 

6.  Conductor  or  Other  Employee  of  Railroad  Company  Waives  ms 

Own  Rights,  and  Takes  Risk  upon  Himself,  if,  with  the  full  knowl- 
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edge  of  the  neglect  and  omission  of  said  company  to  employ  a  snfficient 
nnmber  of  hands  to  manage  and  safely  nin  a  train,  to  employ  snitable 
and  competent  persons,  to  keep  its  road  in  proper  repair,  to  provide  it 
with  sufiScient,  safe,  and  sound  machinery,  or  to  otherwise  perform  its 
own  peculiar  duties,  he  continues  on  in  the  business  of  the  comjiauy, 
without  any  correction  of  such  omission  or  neglect.     Id, 

7.  Bailboad  Compant  is  not  Liable  to  Action  fob  Damages  for  Injubt 

Recsiyed  bt  Conductor  of  one  of  its  trains,  in  consequence  of  the 
iusuflficiency  of  the  cars,  or  defects  in  the  machinery,  or  running  appa- 
ratus of  the  train  under  his  charge  and  control,  where  such  insuffici^cy 
or  defects  were  unknown  to  both  parties,  and  neither  party -was  in  fault. 
Id. 

8.  Where  Conductor  is  Sole  Rbpresentatiyb  of  Railroad  Comfany-  so 

Far  as  his  Train  is  Concerned,  it  is  his  duty,  as  the  conductor  of 
such  train,  to  use  ordinary  and  reasonable  skill  and  diligence  on  his  part, 
not  simply  in  the  management  of  the  train,  but  also  in  supervising  the 
due  inspection  of  the  cars,  machinery,  and  apparatus,  as  to  their  suffi- 
ciency and  safety,  while  under  his  charge;  and  on  the  discovery  of  any 
defect  or  insufficiency,  to  notify  the  company,  and  to  take  the  proper  pre- 
cautions to  guard  against  danger  tfaereform.     Id, 

9.  Plaintiff  Seeking  to  Recover  Damages  from  Railroad  Company  fob 

Injury  Received  bt  Him  while  Acting  as  Condcctob  of  One  of 
its  Tbain.s,  and  caused  by  the  company^s  failure  and  neglect  to  provide 
the  train  with  sufficient  hands,  and  suitable  and  safe  machinery,  etc, 
must  lay  a  sufficient  fonndiition  for  a  recovery  and  judgment,  in  addi- 
tion to  the  allegation  that  he  had  not  a  knowledge  of  the  insufficiency  or 
defects  which  were  the  alleged  cause  of  the  injury,  that  he  had  exercised 
due  care  and  diligence  in  the  use  and  examination  or  inspection  of  the 
cars,  machinery,  etc.,  belonging  to  the  train,  while  the  same  were  in  his 
charge  aud  under  his  direction.    Id, 

IjO.  Action  against  Railroad  Company  fob  Settino  Buildino  on  Fibe  by 
Spabks  from  a  locomotive  may  be  sustained  (where  direct  evidence  as 
to  the  cause  of  the  fire  is  lacking)  by  proof  that  on  other  occasions 
engines  of  the  company,  in  passing  the  spot,  emitted  sparks  and  coals 
which  fell  farther  from  the  track  than  the  building  in  question.  Such 
evidence,  even  without  connecting  it  with  the  particular  engine  supposed 
to  have  set  the  fire  complained  of,  might  suffice  to  cast  the  burden  of 
showing  that  the  fire  was  not  set  by  the  locomotives  upon  the  company. 
ShMon  V.  liudson  River  R,  R,  Co.,  155. 

li.  Railroad  Company's  LiABiLmr  for  Injury  to  One  neither  Passen- 
ger NOR  Employee  is  governed  by  that  pervading  principle  of  social  duty 
founded  on  the  common  law,  that  every  person  must  so  conduct  his  own 
afiairs  as  not  to  injure  the  rights  of  another,  expressed  in  the  legal 
maxim.  Sic  utere  tuo  ut  alienum  non  ladtu.  In  such  cases  there  is  no 
relation  arising  out  of  any  privity  of  contract.  Mad  River  etc  R,  R,  Co, 
V.  Barber,  312. 

12.  Railroad  Authorized  to  be  Built  at  One  Place,  if  built  at  other 
places,  is  a  mere  nuisance  on  every  highway  it  touches  in  its  illegal 
course.     CommcmweaUh  v.  Erie  etc  R.  R.  Co.,  471. 

8ee  Common  Carriers:  Contbacts,  8;  Cobpobations,  4,  15;  Emikent  Do- 
main. 
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RECEIVEBS. 
See  Pabtnebship,  20. 

RECORDING. 
See  Rbgistration. 

RECORDS. 
Rkcord  Imports  Absoluts  Verity  in  all  judicial  proceedings  of  a  oourt  <^ 
record  of  competent  joriadiction.    Lessee  o/MerriU  v.  Home,  298. 

^  REGISTRATION. 

See  Bona  Fide  Purchasers,  1-5;  Deeds,  14. 

REMAINDERS. 
See  Dedjcatiok,  L 

REPLEVIN. 
See  Suretyship. 

RES  ADJUDICATA. 
Decision  Becomes  Law  of  Case  where  the  sapreme  court  refoses  to  enter- 
tain an  appeal  from  an  order  or  judgment  granting  a  new  trial  after  the 
term  at  which  judgment  was  rendered,  on  the  ground  that  such  order  is 
interlocutory,  and  that  it  can  he  brought  before  the  appellate  court  only 
by  an  appeal  from  the  final  judgment  in  the  case,  and  the  court  cannot, 
upon  a  subsequent  appeal  from  the  final  judgment,  refuse  to  consider 
such  order  or  judgment  awarding  the  new  triaL     Ooss  v.  McClaren,  646. 

REVERSIONS. 
Sale  of  Reversion  by  Expectant  Heir  may  be  Rescinded  for  Inade- 
quacy of  price,  according  to  the  established  doctrine  in  England.    CW6- 
bins  V.  Markiroodt  776. 

2.  Rescission  of  Sale  of  Reversion  by  One  not  Expectant  Heir,  for 
Inadequacy  of  consideration,  was  not  a  settled  principle  of  equity  juris- 
prudence in  England  at  the  date  of  American  independence.    Id, 

8.  Sale  by  Adult  of  Vested  Expectant  Interest  in  reversion  or  remainder 
is  not  against  public  policy  in  Virginia,  and  is  binding  if  not  procured 
by  ill  practice.     Id. 

4.  Inadequacy  of  Price  is  not  Alone  Ground  for  Rescindino  Sale  of 
Reversion  by  a  young  man  who  had  just  attained  his  majority,  but  it 
may,  with  other  circumstances,  be  evidence  of  fraud.    Id, 

6.  Retention  of  Part  of  Price  by  Purchaser  is  No  Ground  of  Rescis- 
sion of  a  sale  of  a  reversion,  especially  where  it  was  withheld  by  consent. 

Id. 

See  Dedication,  1. 

RIPARIAN  RIGHTa 
See  Watercourses. 

SALES. 
1..  Sale,  Delivery,  Change  of  Possession.-— A  party  had  a  quantity  of  hay 
in  a  bam  upon  a  farm  which  he  carried  on  by  his  hired  man.    He  sold 
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a  quantity  of  it  to  another  person,  telling  him  he  could  leave  it  in  the 
bam  antil  he  conhl  haul  it  away.  The  latter,  in  the  presence  of  the  for- 
mer, thereupon  requested  the  hired  man  to  take  charge  of  the  hay  for  him, 
and  he  said  he  would  do  so.  The  remaining  hay  in  the  bam  belonged  to 
the  seller.  Held,  that  there  was  not  such  a  delivery  and  change  of  pos- 
session as  the  law  requires  to  protect  the  property  from  attachment  by 
the  seller's  creditors.    SUeper  v.  Pollard,  741, 

2.  Sale  is  Vitiated  by  Aky  Misrepbbsentatiox  oe  Concealm eitp  of  Mate- 
rial Facts  respecting  the  property  for  the  purpose  of  deceiving,  and 
which  does  deceive,  the  buyer.     Wintz  v.  Morrison,  658. 

8.  Concealment  by  Vendok  op  Hobsem  op  Fact  that  They  have  Ck)NTAOious 
Disease  of  a  fatal  character,  to  his  knowledge,  such  disease  not  being 
discoverable  by  such  an  examination  as  a  careful  man  would  make  before 
buying,  entitles  the  purchaser  to  rescind  the  contract,  and  to  recover 
damages  for  the  fraud,  especially  where  such  concealment  is  accompanied 
by  actual  misrepresentations  accounting  for  any  suspicious  appearances 
in  the  animals.     Jd, 

4  EuLB  OP  Caveat  Emptor  doss  not  Coyer  Fraudulent  Concealment  or 
Misrepresentation  by  the  vendor  of  any  material  fact  inducing  the 
purchaser  to  buy.    Id, 

6.  Instruction  as  to  Measure  of  Damages  in  Action  against  Vendor  of 

Diseased  Horses  for  Fraudulent  Concealment  of  the  facts  redpecting 
such  disease,  and  for  the  rescission  of  the  contract  on  account  of  such 
fraud,  to  the  effect  that  the  plaintiff  is  entitled  to  the  cost  price  of  the 
animals  that  have  died,  with  interest,  and  to  the  difference  in  value  be- 
tween those  yet  living  which  are  diseased  and  sound  animals  of  the  same 
quality,  with  interest,  and  also  to  compensation  for  necessary  care  and 
attention  bestowed  upon  the  animals,  is  sufficiently  favorable  to  de- 
fendant. Id. 
G.  Vendor  of  Diseased  Animals  is  Liable  for  Damages  for  Cobimunica- 
TiON  of  Such  Disease  to  other  animals  purchased  at  the  name  time,  and 
also,  it  seems,  for  the  communication  of  such  disease  to  other  animals  of 
the  purcliaser,  in  an  action  by  such  purchaser  for  fraud  in  concealing  the 
fact  that  they  are  so  diseased.     Id. 

7.  Tender  of  Return  of  Animals  to  Vendor,  in  Action  for  Fraudulent 

Concealment  of  the  fact  tliat  they  are  diseased,  is  not  necessary  to  en- 
title the  vendee  to  recover  his  damages;  nor  is  it  necessary  to  entitle  him 
to  rescind  the  contract  if  the  animals  are  entirely  worthless.     Id. 

8.  Vendor,  in  Suit  by  Purchaser  to  Rescind  Sale  for  Fraud,  having 

Transferred  Purchaser's  Notes  to  third  persons,  so  that  he  cannot 
deliver  them  up  to  be  canceled,  is  liable  for  the  amount  in  money.    Id. 

9.  In  Sale  of  Horse,  if  Representations  as  to  his  Soundness  are  False, 

ARE  not  BkjjIeved  TO  BE  Trub  when  made,  and  are  made  to  induce  a 
purchase,  and  a  damage  results  from  them,  they  are  actionable;  nor  is  it 
necessary,  to  constitute  the  fraud,  that  a  material  fact  should  be  directly 
misrepresented  intentionally;  if  a  false  impression  is  produced  by  words 
or  acts  in  order  to  mislead,  it  is  sufficient.  Hovoard  v.  Gotdd,  728. 
10  Defendant  having  Horse  Which  had  Glanders,  and  being  so  In- 
formed, AND  Probably  Believing  so,  offering  to  trade  him,  being  asked 
if  his  horse  had  the  glauders,  replying  that  some  said  he  had  the  distem- 
per, but  that  plaintiff  could  examine  him,  is  liable  to  an  action  for  the 
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false  representations,  as  his  answer  amoanted  to  an  affirmation  that  he 
did  not  believe  the  horse  had  the  glanders;  and  having  nndertaken  to 
answer  the  questions  put  to  him,  he  was  bound  to  make  a  fall  discloanre. 
Id. 
IL  S£Lleb's  Mere  Enowledoe  that  Buyer  is  Pcrchasino  THmo  wtte 
Croukal  Intemt,  to  put  it  to  unlawful  use,  does  not  defeat  his  action  ftr 
the  price,  on  the  principle  of  denying  relief  to  a  party  in  pari  delicto. 
Thus  one  who  sells  stocks  to  a  corporation,  although  he  knows  that  the 
corporation  is  purchasing  to  sell  again  as  a  speculation,  contrary  to  a  pe- 
nal proyision  in  the  charter,  may  nevertheless  recover,  on  an  implied  a«- 
mimpeU,  the  value  of  the  stocks;  otherwise  when  the  contract  provides  for 
the  illegal  use  of  the  thing  sold,  or  when  the  seller  does  any  act  to  pro- 
mote it.     Traq/  v.  Tcdmage,  132. 

12.  BuTER  MAT  Recover  for  Breach  of  Coktract  without  SHownro  his 
Keadikess  to  Pat  Purchase  Monet,  where  a  mutual  contract  had 
been  made  between  bnyer  and  seller  for  the  sale  and  purchase  of  a  hone, 
but  before  the  execution  of  the  contract  the  seller  dispoees  of  the  horse 
to  another  party.     Harriss  v.  WilliamB,  253. 

13.  SUBSRQUENT  PURCHASER  OF  PERSONAL  CHATTEL  Cannot  Set  asldo  prior  0(UI- 

veyance  to  another^s  intestate  on  the  ground  of  fraud.    Green  t.  KomC' 
gay,  261. 
See  Agency,  1,  2;  Ck)MM0N  Carriers,  9,  10;  Debtor  and  Creditor,  2,  3. 

SERVITUDES. 

1.  Superior  Owner  may  Improve  his   Lands  by  Throwing  Increased 

Waters  upon  his  Inferior,  through  the  natural  and  customary  chan- 
nels, but  the  principle  should  be  prudently  applied.  Kcu^fman  t.  Qriem- 
mer,  437. 

2.  Superior  Owner  has  No  Right  to  Dig  New  Channels  and  cause  in- 

creased flow  of  water  through  them  upon  his  inferior's  land.    Id, 

3.  Inferior  Owner  is  not  Obliged  to  Receive  on  his  Land  Waters 

which  nature  never  appointed  to  flow  there,  and  may  dam  up  a  channel 
cut  for  the  carrying  of  such  waters  to  and  upon  his  land.    Id, 

4.  Owner  of  Land  Wrongfully  Overflowed  cannot  Erect  OBSTRrcrioNS 

to  such  overflow  so  as  to  cast  it  upon  the  land  of  innocent  third  persons. 
Amkk  V.  Tharp,  787. 
6.  Owner  of  Lot  upon  Which  City  has  Diverted  Drain,  obstructing  it 
so  as  to  throw  the  water  back  upon  a  lot  above  him,  is  liable  therefor, 
whether  the  act  of  the  city  was  lawful  or  not.  Nor  is  it  material  that 
the  plaintiff  was  street  commissioner  and  superintended  the  work  at  the 
time  of  the  original  diversion,  where  neither  party  owned  his  lot  at  that 
time.    Id, 

See  Easements. 

SHELLEY'S  CASE. 
1.  Rule  in  Shelley's  Case  does  not  Apply  where  Estates  Gbanted  are 
OF  Different  Qualities,  as  where  lands  are  given  in  special  trust  for 
the  Ufe  of  one  person,  and  after  his  death  in  general  trust  for  the  heirs 
of  the  same  person,  the  latter  use  being  within  the  statute  of  uses,  and 
the  former  not.    Sleaq/  v.  like,  447. 
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2.  Under  Bitlb  in  Sbellet*s  Cass,  if  Testator  Devise  to  Trustee  and 
HIS  Heirs  certain  real  estate  for  the  separate  use  of  testator's  daughter, 
then  a  married  woman,  daring  her  life,  and  after  her  death  to  her  heirs 
in  fee-simple,  and  the  daughter  afterwards  become  discovert,  she  has  an 
estate  in  fee-simple  which  will  pass  by  deed  to  her  alienee.    Id, 

SHERIFFS. 

1.  Constable  is  Bottnd  to  Heturn  Execution  and  Proceed  No  Further 

when  notified  that  an  appeal  has  been  entered  in  the  cause  and  the  exe- 
cution thereby  superseded.     O'Donnell  v.  MuUin^  458. 

2.  Constable  Who  Persists  in  Selling  Property  of  a  defendant  on  an  ex- 

ecution after  notice  that  it  has  been  superseded  by  reason  of  an  appeal 
from  the  judgment  is  a  trespasser  as  much  as  if  he  had  no  process  in  his 
hands.    Id, 

3.  Purchaser  at  Constable's  Sale  under  Execution  which  has  been  re- 

voked by  reason  of  an  appeal  acquires  no  title.    Id, 

4.  Justice  of  Peace,  and  not  Constable,  is  Proper  Party  to  determine 

wh«ther  appeal  is  regularly  taken,  and  the  constable  cannot  refuse  to 
recognize  it  on  the  ground  that  the  justice  committed  an  error.  Id, 
5»  Sureties  on  Deputy  Sheriff's  Bond  of  Indemnity  are  Liable  by  Sub- 
rogation to  Sureties  on  Sheriff's  Official  Bond,  when  the  sheriff's 
sureties  have  been  compelled  to  pay  money  collected  by  the  deputy  sher- 
iff, but  not  paid  over  to  his  principaL  Brinson  v,  Thomas,  224. 
See  Deeds,  13. 

SLANDER. 
Defendant  may  Prove,  in  Mitioation  of  Damages,  in  Action  of  Slan- 
der for  words  spoken  against  the  chastity  of  the  plaintiff's  wife,  that 
said  wife,  before  her  marriage  with  the  plaintiff,  had  lived  alone  with 
him  in  the  same  house,  where  the  fact  of  their  so  living  was  known  to  the 
defendant  when  he  spoke  the  words.    Keynolds  v.  Tucker,  3o3. 

SLAVERY. 
IssoE  OF  Female  Slave  Follows  Condition  of  Mother.  The  ownership 
of  the  mother  carries  with  it  the  property  in  her  children  born  during  the 
period  of  such  ownership,  and  the  mother  and  issue  are  treated,  in  respect 
of  the  title  and  rights  of  the  owner,  as  an  aggregate  property.  Whatever 
affects  the  rights  or  remedies  of  the  owner  as  repects  the  mother 
equally  affects  his  rights  and  remedies  in  respect  to  her  issue,  while  the 
unity  of  interest  and  possession  is  unscvercd;  and  if  the  right  of  the  owner 
is  saved  from  the  statute  of  limitations  for  a  definite  period  as  to  the 
mother,  it  is  saved  likewise  as  to  the  issue  bom  of  her  during  such  period. 
Stay  V.  Bacon,  601. 

See  Habeas  Corpus,  8;  Husband  and  Wife,  6,  7. 

SPECIFIC  PERFORMANCE. 
1.  Mutuality  of  Remedy  at  Time  of  Action  brought  is  all  that  is  necessaiy 
to  enable  a  plaintiff  to  maintain  his  action  on  a  contract.     Ivea  v.  Maz-^ 
ard^bOO. 
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2,  Remedt  Becomes  Mutfal  bt  Filing  Bill  ov  Sfbcifio  Psbfotlmance  oI 
a  contract  for  the  sale  of  land  upon  a  memorandum  signed  by  the  defend- 
ant alone,  the  bringing  of  the  bill  rendering  the  complainant  chargeable 
as  on  a  memorandum  signed  by  him.    Id. 

8.  Specific  PERFORMAitcE  of  Contbact  fob  Sals  of  Lajvds  Situated  cf 
Another  State  wfll  be  decreed  by  chancery  against  a  resident  within 
the  jurisdiction  duly  served.     Newton  v.  Bronaoii,  89. 

4.  Code  Provision  that  Actions  concjoinino  Land  shall  be  Tried  vx 
County  where  Land  is  Situated  does  not  remove  jurisdiction  to  decree 
specific  performance  of  contract  for  sale  of  lands  wuhout  the  state,  since 
it  does  not  apply  to  lands  not  situated  in  any  connty  of  the  state.    Id, 
See  Specific  Perfobmance,  18;  Statutb  of  Ltmttatioks. 

STATUTES. 

L  Laws  must  be  Executed  Aocordino  to  Sense  and  Meaning  which 
they  import  at  the  time  of  passage.  CotnmonweaUh  ▼.  Erie  eie.  B.  B, 
Co.,  471. 

2.  Statute  of  North  Carolina  Relating  to  Fences  must  be  Strictlt 
CoNSTBDED,  such  Statute  conferring  special  jurisdiction  upon  justice  of 
the  peace  and  two  freeholders,  who  are  to  view  the  fences  of  any  person 
against  whom  complaint  is  made,  and  iu  a  proper  case  estimate  damages 
done  to  the  stock  of  the  party  injured;  and  the  judgment  of  the  justice 
is  erroneous  when  he  and  the  freeholders  assess  damages  for  which  no 
complaint  is  made.    Bailey  v.  Bryan,  246. 

STATUTE  OP  FRAUDS. 

1.  In  Parol  Sales  of  Land,  All  Evidence  of  Verbal  Contract  will  bb 

Rejected,  if  being  taken  as  true  it  does  not  make  out  such  a  case  as  to 
entitle  it  to  stand  as  an  exception  to  the  statute  of  frauds.  Poorman  v. 
Kilgore,  425. 

2.  Instrument  Itself  need  not  be  Signed  by  Party,  to  Satisfy  Statute 

OF  Frauds,  but  it  is  sufficient  if  he  signs  some  writing  that  refers  to  and 
accepts  the  instrument  as  his  contract.     Newton  v.  Bronwn,  89. 

3.  Memorandum  need  not  Set  Forth  Whole  Contract,  but  Substance 

only,  to  satisfy  the  statute  of  frauds;  and  where,  in  a  contract  for  the  sale 
of  land,  there  was  a  stipulation  that  the  purchaser  was  to  pay  certain  an- 
nuities  charged  thereon,  the  omission  of  such  stipulation  from  the  mem- 
orandum signed  by  the  vendor,  where  the  purchaser  in  his  bill  admits  it 
and  avers  his  readiness  to  pay  the  annuities,  is  no  bar  to  specific  per^ 
formance.     Ives  v.  Hazard,  500. 

4t  Memorandum  of  Contract  for  Sale  of  Land  Signed  by  Vendor  Alone 
is  sufficient,  under  the  statute  of  frauds,  to  enable  the  vendee  to  enforce 
it;  his  own  assent  to  the  contract  being  provable  by  evidence  aUunde.  Id, 

6.  Memorandum  Reading  "I  Agree  to  Sell,"  Signed  by  Vendor,  descnb- 
ing  the  land,  expressing  the  consideration  and  the  time  of  payment  and 
of  giving  possession,  imports  an  agreement  of  sale,  and  not  a  mere  offer  to 
sell,  and  is  sufficient  as  against  the  vendor,  under  the  statute  of  frauds. 
Id. 

6.  Memorandum  need  not  Show  Considebahon  albbady  Paid  to  be  good 
under  the  statute  of  frauds.    M 
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7.  Wbttten  CoKTBAcrr  pob  Sale  of  Laitds  Madb  by  Unauthorizm)  Agent 

may  be  ratified  by  parol,  as  the  original  authority  might  be  given  by 
parol;  and  in  either  case  the  statute  of  frauds  is  satisfied.  Newton  v. 
Bronson,  89. 

8L  Wriiten  Contract  for  Sale  of  Lands  Made  by  One  to  Whom  Such 
Power  could  not  be  Delegated,  as  by  one  assuming  to  act  for  an 
executor  who  is  by  the  will  donee  of  a  power  to  sell,  may  be  validated 
by  ratification,  but  the  ratification  must  be  in  writing,  to  satisfy  the  stat- 
ute of  frauds.    Id, 

9l  Contract  not  within  Statute  of  Frauds. — A  contract  by  which  one  per- 
son agreed  with  another  that  if  the  latter  wonld  transport  the  former, 
his  family,  and  their  effects,  to  the  state  of  Texas  he  would  deed  to 
such  person  one  half  of  the  land  which  would  become  his  by  virtue  of 
his  inmiigration,  is  valid  and  binding.  It  is  neither  within  the  statute  of 
frauds  nor  against  public  po!-cy.    Miller  v.  HoberUf  688. 

STATUTE  OF  LDXITATIONS. 
Some  Liicitation  should  be  Fixed  bt  Law  to  Suits  as  well  for  specific 
performance  as  for  rescission  of  contracts.     York  v.  McXuU,  607« 
See  Adverse  Possession. 

STREETS. 
See  Highways. 

SURETYSHIP. 
Sureties  on  Replevin  Bond  are  Discharged  by  Discharge  of  One  of 
Two  Defendants  by  the  voluntary  act  of  the  plaintiff,  where  the  under- 
taking of  the  sureties  was  in  the  joint  behalf  of  both  defendants.    Har- 
ris V.  Taylor,  576. 

SURVEYS. 
See  Boundaries;  Evidence,  4,  5. 

SUNDAY  LAWS. 

1.  Penalties  for  Carelessness  and  for  Sabbath-breaking  are  Totally 

Distinct,  and  the  laws  out  of  which  they  arise  are  distinct  in  all  their 
purposes  and  features.    Mchney  v.  Cooh^  419. 

2.  Law  Relating  to  Sabbath  Defines  Duty  of  Citizen  to  State,  and  to 

the  state  only.  One  offender  against  law,  to  the  injury  of  another,  will 
not  be  allowed  to  set  off  against  the  plaintiff  that  he  too  is  a  public 
offender.    Id, 

8.  That  Person  was  on  Sunday  unlawfully  engaged  in  a  worldly  employ- 

ment does  not  prevent  him  from  recovering  damages  against  one  who  ob- 
structs a  navigable  stream.     Id, 

TAXATION. 

L  Person  Who  Holds  Defective  Title  to  Property  may  Perfect  Same 
BY  Purchase  at  Tax  Sale,  if  he  stands  in  no  relation  of  trust  to,  and 
is  implicated  in  no  fraud  against,  the  owner.     Coxe  v.  Oibeon,  454. 

2.  Special  Assessment  Levy  upon  Property  Particularly  Benefited  by 
Street  Improvement  is  an  exercise  of  the  taxing  power,  and  the  tax 
levied  is  for  the  purpose  of  constructing  a  public  improvement.  IliU  v. 
Uigdon,  289. 
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8.  Bight  op  Taxation  is  Inseparable  Incident  of  Sovebkiontt,  delegated 
in  the  general  grant  of  legislative  authority,  and,  the  proTiaion  against 
poU-taxeo  excepted,  ia  subject  to  no  express  limitations  or  restrictions, 
when  used  by  the  legislature  as  a  means  to  accomplish  a  lawful  pur- 
pose.    Jd. 

4.  Power  to  Tax  fob  Lawfctl  Pubpose  Necessarily  Inclitdes  Powsb  to 

determine  the^xtent  and  upon  what  property  the  tax  should  be  levied.  Id, 

5.  Taxation  and  Assessment  abe  Heoardbd  as  Distinct  Modes  of  Rais- 

ing Monet  fob  Diffebent  Pcbposes,  and  founded  upon  dlfierent 
principles.  Taxation  is  a  general  burden  imposed  for  supporting  the  gor- 
emmeut,  and  the  revenue  raised  is  expended  for  the  equal  benefit  of  the 
public  at  large.  Assessment  rests  upon  the  taxing  power,  but  describes 
a  distinct  and  well-known  mode  of  laying  a  local  burden  upon  particular 
property,  with  reference  to  the  peculiar  and  special  benefit  derived  to 
such  property  from  expenditure  of  the  money.     Id, 

6.  Ohio  Constitution  of  1851,  Secfion  6,  Abticle  13,  Ck>NTXMPLATES  Dele- 

gation OF  PowEB  of  Taxation,  in  all  its  forms,  to  municipal  corpora- 
tions, with  no  other  limitation  upon  this  power  than  that  it  shall  be  so 
restricted  by  the  legislature  as  to  prevent  an  abuse  of  its  exercise;  but  a 
failure  to  perform  this  duty  lays  no  foundation  for  judicial  correction. 
The  principles  in  section  2,  article  12,  upon  which  all  taxes  for  ^neral 
revenue  purposes  must  be  levied,  do  not  include  special  assessments.  Id, 
See  Constitutional  Law,  2. 

TRESPASS. 
It  IS  not  Tbespass,  and  Party  cannot  be  Indicted  fob  Removino 
Fence,  "  Unlawfully  and  without  License,"  Put  upon  his  Land  by 
Anotheb,  under  a  statute  making  it  a  misdemeanor  '*  if  any  person  shall 
unlawfully  and  willfully  bum,  destroy,  pull  down,  injure,  or  remove  any 
fence,  wall,  or  other  inclosure,  or  any  part  thereof,  surrounding  or  about 
any  yard,  garden,  cultivated  field,  or  pasture.'*  State  v.  Headrickf  2491 
See  Animals;  Attobney  and  Client,  4, 

TRUSTS  AND  TRUSTEES. 
L  Appointment  of  Trustees,  under  New  York  Absent  and  Abscondino 
Debtor's  Act,  is  conclusive  evidence  that  the  steps  leading  to  the 
appointment  were  regular,  provided  jurisdiction  of  the  proceeding  is 
shown.     Wood  v.  Chapin,  62. 

2.  Proceepivos  against  Absent  or  Absconding  Debtor  are  not  VrriATED 

OR  Conveyance  of  his  Property  by  Trustees  Invalidated,  by  the 
failure  of  the  officer  before  whom  the  proceedings  were  had  to  file  his 
report  within  the  statutory  time,  or  by  the  failure  of  the  trustees  to  re- 
cord their  appointment  within  the  statutory  time;  for  the  statute  is  di- 
rectory merely.    Id, 

3.  Trustees  Appointed  under  New  York  Absent  and  Absconding  Debt- 

or's Act  take  title  to  his  property — not  a  mere  power  to  convey — and 
their  title  dates  from  the  first  publication  of  notice.     Id. 

4.  Special  Trusts  are   not   within  Statute  of  Uses,  and  a  trust  to 

hold  for  the  separate  use  of  a  married  woman  is  special;  if  the  woman 
becomes  sole,  the  special  trust  for  her  separate  use  ceases,  and  the  legal 
estate  vests  fully  in  her.    Steacif  v.  Rice,  447% 
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5.  Deviss  to  Trustkes  for  VAxncuiAa,  Pcrfosb  vests  legsd  estat«  in  tbem 

as  long  as  the  execntion  of  the  trust  requires  it,  and  no  longer.     LL 

6.  It  is  ScFFidEXT  Dkutskt  of  Dskd  of  Tbtst  if  Dracghtbman  Informs 

Bargajxkk  of  its  existence,  and  he  consents  to  act  as  trustee  under  it. 
Greeu  v.  Komegay^  261. 

7.  Deed  of  Tecst  kot  Intended  as  Sbcueitt  for  Mohet  is  not  Toid  as  to 

creditors  and  porchasers  if  not  proved  and  r^^iatered  within  six  months 
from  the  time  of  its  execution.     Id, 

8.  Trust  of  Lfoal  Estate  Restlts  to  One  Who  Advances  Ptbchase 

Monet,  whether  title  he  taken  in  the  names  of  the  purchaser  acd  others 
jointly,  or  in  the  names  of  others  without  that  of  the  purchaser,  whether 
in  one  name  or  several,  whether  jointly  or  successively.  Smilh  v.  StrahcM^ 
622. 

9.  Purchase  of  Land  bt  Parent  in  Xame  of  Child  is  Prhca  Facie  Ad- 

vancement, so  as  to  rehnt  presumption  of  a  trust  resulting  for  the 
parent.     Id, 

10.  Purchase  of  Land  bt  Husband  in  Name  of  Wife  is  Presumtd  to  be 
Made  foe  her  Benefit;  and  the  presumption  of  a  resulting  trust  in 
the  one  advancing  the  purchase  money  is  not  raised  in  such  a  case.     Id, 

11.  Presumption  of  Resulting  Trust  in  One  Advascino  PrRCHASE  Money 
of  Land,  when  the  deed  is  taken  in  the  name  of  a  stranger,  may  be  re- 
butted, likewise  as  it  is  raised,  by  parol  evidence.     Id, 

12.  Presumption  of  Advancement,  when  Deed  Taken  in  Name  of  Wife 
OR  Chtld,  may  be  rebutted  by  evidence  showing  that  the  purchase  wa3 
intended  for  the  benefit  of  the  husband  or  parent  who  advanced  the 
parchase  money.     Id, 

13.  pRE.-iMpnoN  IN  Favor  of  Advancement  where  Deed  is  in  Wife's 
Name,  though  the  purchase  money  is  advanced  by  the  husliand,  b  not 
strf  ngthened  in  Texas,  as  at  the  common  law,  by  the  rule  that  a  wife 
cannot  be  a  trustee  for  the  husband,  for  this  principle  has  little  or  no 
force  in  Texas.     Id, 

14k  Realty  Held  in  Wife's  Name  mat  be  Shown  to  be  Intended  for 
Benefit  of  Husband  in  a  state  where  the  fundamental  principle  of  the 
marital  relation  is  that  whatever  may  be  the  unity  of  persons  there  is 
no  unity  of  estates,  for  under  such  law  there  can  be  no  such  rule  as  that 
the  wife  cannot  be  trustee  for  the  husband  in  any  sense  which  would 
preclude  such  evidence.     Id, 

15.  Presumption  that  Land  Purchased  by  Husband  in  Wife's  Name  is 
Intended  as  Provision  for  Her  prevails  in  Texas,  as  well  as  elsewhere, 
where  the  rights  of  the  wife  are  not  so  much  favored.    Id, 

16L  Presumption  that  Land  Purchased  by  Husband  in  Wife's  Name  is 
Intended  to  be  hers  is  more  easily  rebutted  in  a  state  inhere  the  rights 
of  the  wife  are  favored  than  under  laws  which  give  her  no  interest  in  the 
community  property,  and  a  very  restricted  right  to  separate  estate.    Id, 

17.  Intention  of  Husband  in  Taring  Conveyance  of  Community  Piiopertt 
in  Name  of  Wife  has  no  effect  upon  cither  his  own  or  hiswife^s  rights; 
for  whether  taken  in  his  own  or  his  wife's  name,  or  jointly,  the  commu- 
nity character  of  the  property  is  not  changed.     Id. 

18.  Intention  of  Parties  at  Time  of  Execution  of  Deed  of  Land  in  Wife's 
Name,  where  pnrcliase  money  is  advanced  out  of  busbar  d's  separate 
property,  determines  whether  the  purchase  is  for  the  benefit  of  the  hus- 
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band  or  wife,  and  this  intention  may  be  gathered  from  antecedent  or 
concomitant  acts  and  declarations  of  the  bnsband.    I<L 

19.  Sttbseqitent  Acts  and  Declarations  of  Hcsbakd  arb  as  IsvwrtcTXJAis 
AGAINST  WiFB  as  they  are  in  case  of  a  parent  against  a  child  to  rebut  the 
presumption  that  a  purchase  of  land  by  a  husband  or  father  in  the  name 
of  a  wife  or  child  was  intended  for  the  benefit  of  the  wife  or  child;  but 
the  fact  of  a  husband  or  parent,  even  when  children  are  minors,  going 
immediately  into  possession  after  such  purchase,  and  always  claiming 
and  holding  such  lands  as  his  own,  would,  however,  be  some,  though  by 
no  means  conclusive,  evidence  of  his  original  intention  to  make  the  pur^ 
chase  in  trust  for  himself,  and  not  an  advancement.    Id, 

20.  At  Sale  by  Trustee  under  Trust  Deed,  Purchaser  Takes  only  Such 
Eight  and  Interest  as  Trustee  has  Power  to  Coxvet,  where  at  the 
time  of  the  sale  the  pnrchaser  has  notice  of  a  deed  conveying  a  portion 
of  the  property  purchased.     Bivfs  v.  Dudlrp,  231. 

21.  Party  is  not  Entitled  to  Abatement  of  Interest  on  ins  Debt  Se- 
cured BY  Trust  Deed  on  the  ground  of  a  prior  tender,  if  at  the  time  <^ 
such  tender  he  required  as  a  concurring  stipulation  an  impossible  condi- 
tion.   Id, 

22.  Creditor's  Bill  Lies  to  Reach  Debtor's  Interest  in  Trust  Fund 
after  the  return  of  an  execution  unsatisfied  at  law;  but  not,  it  seems, 
under  the  New  York  revised  statutes,  in  case  of  a  trust  fund  created  by 
or  proceeding  from  any  other  person  than  the  debtor.  Per  Comstock,  J. 
BramhaU  v.  Ferrtty  113. 

See  Corporations,   11,   13,  14;  Executors  and  Administrators,  I,  2; 
Fraudulent  Conveyances,  3-6;  Shelley's  Case;  Uses. 

UNINCORPORATED  SOCIETIES. 
Where  Several  Persons  Form  Association  to  Carry  on  Mining  Ad- 
venture in  California,  the  association  furnishing  outfit  and  money  for 
eiglit  of  its  members  who  are  to  labor  in  the  mines,  and  upon  their  return, 
within  a  certain  time,  to  account  to  the  association  for  the  amount  of 
their  gains,  which  are  to  be  divided  among  the  members  in  a  manner 
agreed  upon,  the  eight  members  so  selected  to  go  to  the  mines  stand  in 
the  relation  of  employees  to  the  association;  and  if,  on  their  arrival  in 
California,  they  refuse  to  work  together,  and  partition  among  themselves 
the  property  given  to  them  by  the  association,  this  will  not  release  them 
from  their  obligations  to  the  association,  nor  will  it  work  a  dissolntion  of 
the  association.  It  will  release  the  eight  members  from  further  liability 
to  one  another;  but  the  association  may  compel  any  one  of  them  to  ac- 
count  to  it  for  his  earnings  while  working  separately,  the  amount  foond 
due  to  it  to  he-distributed  to  the  holders  of  its  stock  pro  rata,  but  exclud- 
ing from  such  distribution  all  of  the  eight  who  refuse  to  account  to  the 
association.    EagU  v.  BucMer,  342. 

USES. 

1.  Use  Executed  by  Statute  is  Legal  Estate  to  All  Intents  and  Pub- 

poses,  as  much  as  if  it  had  been  given  by  the  instrument  creating  the 
estate,  without  the  intervention  of  a  trustee.     Steticp  v.  Bke,  447. 

2.  Incorporation  of  Voluntary  Association,  aster  Death  of  Tsstatob» 

does  not  strenghten  or  impair  its  ability  to  take  property  given  it  by  thf 
wiU.     Oteens  v.  Jlimonary  Society,  100. 
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8.  Girr  cannot  bs  ScsTADno)  at  Chabitt,  aniess  made  upon  a  trnst  (either 
expressed  or  perhaps  when  clearly  implied  from  name  aod  purposes  of  a 
charitahle  society  to  which  it  is  made)  that  it  shall  be  devoted  to  uses 
which  the  law  recognizes  as  charitable.     IcL 

4.  History  or  Law  of  Chabitablb  Usks  reviewed  at  length;  and  Ae/ti, 

that  to  warrant  a  court  of  equity  in  sustaining  a  gift  as  made  to  a  chari- 
table use,  it  must  be  made  to  a  trustee  competent  to  take,  and  for  a  chari- 
table use  so  far  defined  as  to  be  capable  of  being  specifically  executed 
by  authority  of  the  court.     Id. 

5.  Rksiduaby  Legacy  "to  the  Methodist  General  American  Missionary 

Society  appointed  to  preach  the  gospel  to  the  poor,"  a  society  not  in- 
corporated until  after  the  testator's  death,  is  invalid;  and  the  next  of  kin 
are  entitled  to  the  residue  as  assets  undisposed  of.  It  cannot  be  sus- 
tained aa  a  gift  to  the  society  for  its  own  benefit  for  want  of  corporate 
power  to  take  at  the  time  when  the  gift  should  vest.  It  cannot  be  sus- 
tained as  a  gift  to  charitable  use,  because  it  does  not  name  a  trustee  com- 
petent at  the  time,  nor  define  a  charitable  w^  with  sufficient  distinctness 
to  be  judicially  enforced.    IcL 

VENDOR  AND  VENDEE. 
See  Damages,  3;  Fixtures^  3. 

,  WAREANTY. 

See  Agency,  2. 

WATERCOURSES. 

1.  What  is  Reasonable  Use  of  Water  in  Stream  has  been  in  some  cases 

so  long  settled  by  common  consent,  or  is  so  obvious  in  itself,  that  it  is 
determinable  as  matter  of  law.     Snow  v.  Pearsons,  723. 

2.  Reasonableness  of  Use  of  Stream,  when  It  is  not  Settled  by  Cus- 

tom, and  is  in  its  nature  doubtful,  is  a  question  of  fact  to  be  determined 
by  the  tribunal  trying  the  facts.     Id. 

3.  Riparian  Proprietor  MUbT  be  Allowed  to  Use  Stream  iu  such  a  man- 

ner as  to  make  it  useful  to  himself,  even  if  it  do  produce  slight  incon- 
venience to  those  below;  consequently,  in  an  action  against  a  tanner  for 
discharging  waste  bark  into  a  stream,  to  plaintiff's  injury,  evidence  which 
tends  to  show  that  tanneries  cannot  be  operated  to  any  useful  purpose 
without  thus  disposing  of  their  waste  bark  is  admissible  and  very  mate- 
rial.    Id. 

4.  In  Determining  What  would  be  Reasonable  Use  of  Stream  by  Tan- 

ner, Evidence  that  It  had  been  Universal  Custom  and  practice  to  dis- 
charge spent  bark  of  tanneries  into  streams  on  which  they  were  situated, 
ever  since  the  country  was  first  settled,  is  admissible,  and  if  proved  would 
have  almost  the  force  of  a  law.     Id. 

5.  Legislative  Franchise  to  Build  Bridge  over  Navigable  Stream,  with 

a  proviso  that  it  shall  not  impair  or  obstruct  the  navigation,  if  accepted 
by  a  corporation,  is  taken  cum  oncre,  and  must  be  enjoyed  subject  to  the 
condition.     Dugan  v.  Bridf/e  Co.,  464. 

6.  Navigation  of  Streams  is  Public  Interest  and  Favored  Right,  and 

obstructions  thereof  are  public  nuisances.     Id. 

7.  CoNDmoN  in  Charter  Authorizing  Corporation  to  Build  Bridge  over 

Navigable  Stream,  that  it  '*  shall  not  injure,  stop,  or  interrupt  the  nav- 
igation,** is  not  complied  with  by  building  the  bridge  in  such  manner  aa 
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"will  do  as  little  injury  as  possible  to  the  navigation  as  it  existed- when 
the  bridge  was  built;  and  if  the  stmcture  at  any  time  during  its  continu- 
ance actually  injures,  stops,  or  interrupts  the  navigation,  the  company  is 
liable  to  the  party  injured  for  the  damages  thereby  sustained.     Id, 

8.  Condition  in  CHJOtTEB  to  Build  Bridge,  not  to  Injube  Navioatiok,  is 

not  limited  to  the  kind  and  amount  of  trade  on  the  stream  at  the  time  of 
the  enactment,  but  extends  to  the  increased  business  incident  to  the  ex- 
pansion of  commerce  and  growth  of  the  country.    Id, 

9.  COBPOKATION  HAVING    CHARTER  TO    BuiLD  BRIDGE,  CONDITIONED    THAT 

Navigation  should  not  be  Obstructed  thereby,  is  not  responsible  for 
an  obstruction  occasioned  by  artificial  causes  created  by  third  persons; 
but  if  occasioned  by  natural  causes,  influenced  in  their  operation  by  the 
piers  of  the  bridge,  the  corporation  would  be  liable  for  the  consequential 
damage  flowing  from  their  act,  as  much  as  if  the  act  itself  had,  without 
an  intermediate  agency,  occasioned  the  injury.     Id, 

10.  Whether  Bridge  over  Navigable  Stbbam  Constitutes  Public  Nui- 
sance OB  NOT  is  a  question  which  can  only  be  determined  by  indictment 
at  law,  or  a  bill  in  equity,  to  be  prosecuted  in  either  case  at  the  instance 
of  the  public  authorities.    Id, 

See  Sunday  Laws,  3. 

WAYS. 

1.  Perpetual  Right  op  Wat  is  Subject  of  Grant,  and  not*  of  License, 

and  can  be  conveyed  at  law  only  by  deed  or  prescription.  Foster  v. 
BroumtJigy  505. 

2.  License  Purporting  to  Give  Perpetual  Eight  of  Wat  is  Revocable 

at  law,  althouj^h  money  may  have  been  expended  upon  the  faith  of  it  by 
the  licensee  in  building  the  way;  but  it  seems  that  in  equity  the  licensee 
may  Lave  relief  upon  the  grounds  of  estoppel  and  part  performance  of  a 
parol  contract.    Id, 

WILLS. 

L  Script  may  be  Proved  as  Olographic  Will,  though  attested  by  subscrib- 
ing witnesses.     Brown  v.  Beaver,  255. 

2.  Will  may  be  Good  under  Pennsylvania  Act  of  April  8, 1833,  which  pro- 

vides that  **  every^  will  shall  be  in  writing,  and  unless  the  person  making 
the  same  shall  be  prevented  by  the  extremity  of  his  last  sickness,  shall 
be  signed  by  him  at  the  end  thereof,  or  by  some  person  in  his  presence, 
and  by  his  express  direction,"  where  the  testator  has  given  complete 
directions  for  the  drawing  of  such  will,  and  it  has,  in  accordance  there- 
with, been  put  in  writing  in  his  life-time,  and  he  is  so  prevented  by 
the  extremity  of  his  last  sickness  from  signing  it  himself  or  giving  direc- 
tions to  another  to  sign  it  for  him,  if  it  is  established  in  some  other  manner. 
Shoicera  v.  Shoioers,  487. 

3.  Virginia  Statute  of  1849  does  not  Apply  to  Will  Previously  Made, 

so  as  to  determine  its  validity  or  eHect,  though  the  testator  died  after 
that  statute  was  enacted «  such  wills  beiog  expressly  exempted  from  its 
operation.     Baines  v.  Barker ^  762. 

4.  English  Rulu  is  that  as  to  Lands  Will  Speaks  at  Date,  but  as  to 

personalty,  at  the  death  of  the  testator.     Id, 
6.  Testator  may  Devise  After-acquired  Lands  under  the  Virginia  statute 
of  1785,  but  not  unless  an  intent  to  do  so  appears  from  the  language  of 
his  will:  Allm  v.  Harrison,  3  Call,  289.    Id. 
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6.  AFTBR-AOQniBZD  LaNDS  ABB  NOT  WITHIN  CLAUSE  "WITH  EVEBY  ArTIOLB 

OF  Property  beloDging  to  me,  excepting  the  wearing  apparel,"  annexed 
tea  direction  in  a  will,  under  the  Virginia  atatnte  of  1785,  to  sell  certain 
specific  tracts  of  land  and  shares  of  stock,  **  with  all  my  household. and 
kitchen  furniture,  all  my  stocks  of  all  kinds,  plantation  tools  and  im- 
plements."   Id, 

7.  After-aoquired  Lands  do  not  Pass  by  Words  "Balance  or  mt  Es- 

tate,'* in  a  will  under  the  Virginia  statute  of  1786.     Id, 

8.  Erasure,  by  Testatob,  ov  Executor's  Name  after  Execution  of  Will 

and  the  insertion  of  another  name,  it  not  appearing  when  the  alteration 
^was  made,  is  of  no  importance  in  determining  when  the  will  is  to  be 
deemed  to  have  been  made,  for  the  purpose  of  ascertaining  what  statute 
governs  it.    Id. 

9.  Direction  in  Will  to  Convert  Realty  into  Money  operates  as  an 

equitable  conversion,  and  the  realty  is  thereafter  to  be  deemed  person- 
alty in  equity.    BramhaU  v.  FerriSy  113. 

10.  Intention  op  Testator  in  Making  Bequest  is  to  be  Ascertained,  not 
from  particular  clauses  of  the  will,  but  from  the  whole  instrument;  and 
where  seemingly  repugnant  clauses  appear,  the  last  is  to  be  regarded  as 
expressing  his  final  design  on  the  subject     German  v.  Oerman,  451. 

11.  Provision  in  Testator's  Will,  Givino  to  his  Widow  Privilege  to 
Choose  and  Keep  during  her  Widowhood  <*  all  such  personal  prop- 
erty as  she  may  think  proper,"  and  directing  that  '*  all  such  property  as 
may  then  be  left "  shall  be  sold  by  his  executors,  entitles  the  widow  to 
such  property  without  security  for  such  articles  as  may  be  consumed  or 
disposed  of  during  her  life  or  widowhood;  but  under  such  a  bequest 
the  widow  is  not  entitled  to  take  money  in  testator's  possession  at  his 
death,  nor  choses  in  action.    Id, 

12.  Condition  in  Devise  of  Life  Interest,  that  It  shall  Cease  on  Judg- 

ment against  Devisee  being  recovered  in  a  creditor's  suit  instituted 
to  reach  it,  and  that  the  executors  shall  thereafter  apply  the  income  to 
the  support  of  the  devisee's  family,  is  not  repugnant  to  the  estate  de- 
vised nor  contrary  to  public  policy,  and  is  valid,  and  a  creditor  cannot 
reach  such  interest  unless  the  income  exceeds  what  is  necessary  for  sup- 
port.   BramhaU  v.  Ferris^  113. 

See  EsxAXES  of  Decedents;  Executors  and  Administrators;  Trusts 
AND  TrusteesL 

WITNESSES. 
BxLEASB  Executed  at  Trial  of  One  of  Necessary  Parties  Plaintiff 
does  not  make^  him  a  competent  witness  for  liis  co-plaintiff.    ScoU  v. 
Brown,  256. 

WRITS. 

1.  Hecordari  may  be  Used  as  Writ  of  False  Judgment.    Bailey  v. 

Bryan,  246. 

2.  Writ  db  Homine  Eeplegiando  was  Common-law  Remedy  for  trying 

title  to  a  feudal  villain,  and  this  was  the  writ  used  in  this  country  in 
slave  cases.     Williamson's  Case,  374. 

See  Contempt,  1-3,  5;  Habeas  Corpus;  Mandamus. 
Am  D«o.VoL.LXVn— M 
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